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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CXJxNTRACTING & BUILDING CO. OF KENTUCKY y. CONTINENTAL 
TRUST 00. OF NEW YORK. 

(Circuit Court of Appeals, Slxth Circuit. November 7, 1900.) 

No. 773. 

1. RaiI/SOads— MoKTGAGE — Aftbr-Acqcibed Pkopbktt — Salb ob Leasb OF 
Locomotives. 

Locomotives were delivered to a rallroad company on payment of a 
spécifie amount, and the exécution to the bullders of 12 obligations, called 
"lease warrants," maturlng at monthly intervais, up to a speclfied date. 
The instrument evidencing ttie transaction was in the form of a lease; 
the payments made, and to be made, being called "rentals." The légal 
title remained in the so-called "lessor," and the contract provided that, 
on payment of the last lease warrant, the lessee might, at Its option, pur- 
chase the locomotives for one dollar, on payment of which the lessor 
was to exécute a bill of sale thereof to the lessee. Beld, that the real 
transaction was a bargain and sale, title being retained as securlty for 
the purchase money, and that, the locomotives being property susceptible 
of separate ownership and separate liens, they passed, subject to the 
vendor's lien, under the after-acquired property clause of an existing 
mortgage of the rallroad covering ail future acquisitions of locomotives, 
and the lien thus acquired by the mortgagees could not be dlsplaced by 
any subséquent agreement to which they were not parties. 

3. Same— Loan to Pay Intekest on Mobtgage Coupons— Lbndeb's Right to 
Pbepekence ovbr Moktgagb. 

That money was borrowed to pay interest on matured rallroad mort- 
gage coupons Is no ground for giving the lender a préférence over tbe 
mortgage; and this, though the loan was nécessita ted in part by the 
application of current income to the payment of the purchase money for 
locomotives which became subject to the mortgage under an after- 
acquired property clause. 

Appeal from the Circuit Court of the United States for tke West- 
ern Division of tàe Northern District of Ohio. 

The appellant is a creditor of the Toledo, St. Louis & Kansas City Rallroad 
Company, holding six notes, for $10,000 each, which matured In May and 
Junt ,. ," and are renewals of notes originally made January 6, 1892, pay- 
able r ibri order of S. H. Kneeland, and indorsed by him. The rallroad com- 
pajiV became Insolvent, and In May, 1893, a recelver was appointed by the 
ccwTt below, upon a bill filed by gênerai creditors. Subsequently, and In 
108 F.— 1 
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December, 1893, the trustées, under a mortgage securlng an Issue of bonds, 
filed thelr foreclosure bill In the same court. The two bills were Consolidated 
under the title of the latter, and the receivership extended to both suits. 
This intervening pétition was filed October, 1893, in the original case. The 
intervener, ncw the appellant, elaimed préférence in the payment of its de- 
mands upon fwo grounds: First, as the assignée of the légal title to 10 loco- 
motives, then in the possession of the receiver; second, because the notes 
were given for money loaned the company to aid it in paying maturing inter- 
est upon its mortgage bonds, thus preventing default. The pétition was re- 
terred to Irvin Belford, as spécial master, to report upon the facts and law. 
The master, In a very able report, denled to petitioner any lien upon the 
locomotive englues superior to that of the mortgage bondholders, and any préf- 
érence over the bondholders, either In the income of the receivership or the 
corpus of the mortgaged property. This report was excepted to by the appel- 
lant, which exceptions on final hearing were overruled, the report conflrmed, 
and a decree entered denying ail préférence to the intervener. From this de- 
cree this appeal bas been taken. 

E. D. Potter and Thomas Emery, for appellant. 

Edwin T. Eice, Jr. (E. G. Henderson, of counsel), for appellee. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The claim to a lien superior to the lien of the mortgage bonds upon 
the locomotive engines is not well founded. The Rhode Island Lo- 
comotive Works sold to the railroad company in June, 1891, 10 loco- 
motives, for the considération of $89,500. Of this, |17,900 was 
paid in ca,sh upon delivery. For the remainder, 12 obligations, called 
"lease warrants," were executed, eaeh for |5,966, which matured at 
monthly intervais, up to June 13, 1892. TÏie instrument evidencing 
this transaction was in the form of a lease ; the payments made, and 
to be made, being called "rentals." The légal title remained in the 
so-called "lessor." The contract provided that "the lessee may, at its 
option, at any time within one month after the maturity and pay- 
ment of said last lease warrant, purchase said locomotives at the price 
of one dollar, and, upon payment of said sum toit, the lessor shallthere- 
upon, by a bill of sale, convey said locomotives to said lessee." Eleven 
of thèse "lease warrants" were paid prior to June, 1892. The twelfth 
and last was by agreement extended to November 13, 1892. In June, 
1892, S. H. Kneeland, largely interested as a stockholder in the rail- 
road company, undertook, at the instance of the company, to raise a 
loan of f 60,000 to aid it in meeting interest upon its mortgage bonds. 
Passing over much that is immaterial, the master reported that he 
accomplished this by having executed to him the 10 notes, each for 
$10,000, which were the originals of those in suit. Kneeland then in- 
duced the Rhode Island Locomotive Works to exécute an assignment 
in blank of the above-mentioned lease. contract, by which it assigned 
"ail its right, title, interest, and property in and to said locomotives, 
and in and to ail of its rights and authority under said agreement, 
subject, however, to said outstanding lease warrant maturing Novem- 
ber 13, 1892, and to ail securities and remédies under said contract of 
June 5, 1891, so far as the same may be necessary for the collection 
of said lease warrant." This assignment is dated June 6, 1892, and 
at the foot thereof the railroad company executed an assent thereto. 
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At this time the master reports that Kneeland was personally indebt- 
ed to C. P. Huntington in an unknown amount, for the payment of 
which Huntington held |36,000 of the flrst ny^gage bonds of the rail- 
road Company, and $500,000 in the common stock of the company, 
owned by Kneeland, and pledged by him to Huntington to secure a 
Personal debt. The railroad company delivered to Kneeland the 
blank assignment above mentioned, together with its six notes above 
described, and authorized him to use them in procuring for the com- 
pany the sum of $60,000, to be applied in the payment of interest on 
bonds then due. Huntington then exchanged the stocks and bonds so 
held by him for the said notes and the assignment of the so-called 
"lease contract" with the Rhode Island Locomotive Works, with the 
understanding that Kneeland would use the securities surrendered to 
him in raising the money needed by the company. Kneeland did this, 
and paid into the crédit of the company $60,000, which was used, with 
other funds of the company, in paying interest coupons maturing June 
1, 1892. The blank in the assignment of the lease contract was filled 
in with the name of the intervener and the notes of the company in- 
dorsed to it. This was done through direction of Huntington, under 
some unexplained plan, but ail parties hâve treated the intervener as 
standing in ail respects in the shoes of Huntington. At the time of 
the purchase of the locomotives from the Bhode Island Locomotive 
Works, and at the time of the assignment of the contract under which 
they were obtained, the entire property of the railroad company was 
under the recorded mortgage herein being foreclosed. This mortgage 
contained a full and sweeping after-acquired property clause, cover- 
ing ail future acquisition of locomotives or other equipment. The 
master reports that neither the trustées in that mortgage, nor the 
holders of the bonds secured thereby, were parties to this scheme for 
raising money to pay interest, or had any Imowledge of it. Pending 
this intervention, the last of the "lease warrants" was paid off by the 
receiver herein, under direction of the court, and thereupon a bill of 
sale was executed by the Ehode Island Locomotive Works to the rail- 
road company, 

It is too obvious for discussion that the arrangement under which 
the railroad company acquired the 10 locomotives in question was no 
ordinary letting of property for a flxed rental, and that no such thing 
was really contemplated, and that the rétention of title was intended 
as a mère mode of securing the payment of the purchase price. The 
real character of such transactions has been often the subject of ju- 
dicial construction, and their rank in relation to the claim of cred- 
itors considered with référence to the registry laws of the states with- 
in which the property is situated. Hervey v. Locomotive Works, 93 
U. S. 664, 23 L. Ed. 1003; Heryford v. Davis, 102 U. S. 235, 26 L. Ed. 
160; McGourkey v. Kailroad Co., 146 U. S. 536, 13 Sup, Ct. 170, 36 
L. Ed. 1079. The real transaction was a bargain and sale, the title 
being retained as security for the purchase money. Being property 
susceptible of separate ownership and separate liens, it passed under 
the after-acquired property clause of the existing mortgage, subject to 
the lien of the vendor; the existing mortgagees not being purchasers 
for value in respect of such after-acquired property. Harris v. Bridge 
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Co., 33 C. C. A. 69, 90 Fed. 322; U. S. v. New Orléans K. E., 12 Wall. 
362, 20 L. Ed. 434; Mver v. Car Co., 102 U. S. 1, 26 L. Ed. 59; Fos- 
dick T. Car Co., 99 U. W 256, 25 L. Ed. 339; Kneeland v. Trust Co., 

136 U. S. 89, 95, 10 Sup. Ct. 950, 34 L. Ed. 379. The lien thus ac- 
quired by the mortgagees could not be diaplaced by any subséquent 
agreement to which they were not parties. Eyans v. Kister, 35 C. C. 
A. 28, 92 Fed. 828. It follows that the assignment of the so-called 
"lease contract" was unavailing, as against the antécédent mortgage 
lien. 

2. That the money was borrowed to pay interest upon matured 
mortgage coupons is no ground for giving a préférence over such mort- 
gagees. In Morgan's L. & T. R. & S. S. Co. v. Texas Cent. R. Co.. 

137 U. S. 171, 196, 11 Sup. Ct. 61, 34 L. Ed. 625, the court, speaking 
by Chief Justice Fuller, said : 

"But if the advances could tlierefore be treated as havlng been specifically 
procured for, or specifically applied to, the payment of Interest as such (al- 
though there is no évidence to that efCect), stlll such payment would afford 
no basis for the assertion of a préférence as against the bondholders. So far 
as diselosed, the Interest coupons were paid, not purchased (Ketcbum v. 
Duncan, 96 U. S. 659, 2A h. Ed. 868: Wood v. Safe-Deposlt Co., 128 U. S. 416, 
9 Sup. Ut. 131, 32 L. Ed. 472), and cannot be set np as outstanding; and the 
contention Is wholly inadmissible that the bondholders, because they received 
what was due them, should be held to hâve assented to the running of the 
road at the rlsk of returning the money thus paid, if the company, by reason 
of unrealized expectations on the part of those who made the advances, should 
ultimately turn out to be insolvent, and unable to go on. By the payment of 
interest, the interposition of the bondholders was averted. They could not 
take possession of the property, and should not be charged wlth the responsi- 
bility of its opération." 

This case has not been overruled or shaken by any subséquent dé- 
cision of which we are aware. 

That the necessity for borrowing money to pay interest was in part 
a conséquence of the application of current income to the payment of 
the purchase money for the locomotives bought from the Rhode Island 
Locomotive Works does not strike us as raising an equity superior 
to that of the mortgagees in favor of one who loaned money for the 
spécifie purpose of paying interest. The interest coupons were paid 
by the application of the borrowed money, and no right of subrogation 
to the lien of the coupon exists. The money was not used in paying 
off the vendor's lien upon the locomotives, and hence there can be no 
possible subrogation to that lien. 

If a lender of money, for the express purpose of paying the current 
operating expenses of a railroad, and thereby keeping it a going con- 
cern, does not bring himself within the class of creditors entitled to a 
préférence over an existing mortgage debt, as was expressly decided 
in Morgan's L. & T. R. & S. S. Co. v. Texas Cent. R. Co., it is 
difficult to see the higher equity of one who lends money to pay mort- 
gage interest to prevent foreclosure over those who were thereby pre- 
vented from asserting the lien of their mortgage. Why mortgagees, 
who received thereby only what was due them, should now be required 
to pay back the money thus paid them to those who loaned the mon- 
ey to the railroad company for that very purpose, is not compréhen- 
sible. The decree was right, and must be afQrmed. 
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RHODE ISI/AND LOCOMOTIVE WORKS v. CONTINENTAL TRUST CG. 

(Circuit Court of Appeals, Sixth Circuit November 7, 1900.) 

No. 788. 

1, Railroads — FoRECLOSuRE Procbkdings— PrefbrentiaIj Dbbts. 

To entitle a gênerai unsecured créditer of an Insolvent railroad Com- 
pany, whose property has been placed in the hands of a receiver in fore- 
closure proceedings, to pref erential payment over the mortgage credltors, 
It must be shown: First, that the deniand is not a debt created upon the 
Personal crédit of the company, but a current operating expense iucurred 
to maintain its property as a going coneern and its railroad In condition 
to be used with reasonable safety for the transportation of persons and 
property, and with the expectation of the parties that it was to be met 
ont of the current receipts of the company; and, second, that there are 
net or current eamlngs in the hands of the receiver applicable to the pay- 
ment of such debts of the income, or that there has been a diversion of 
the current eamlngs, elther before or since the receivership, which the 
mortgagees should equitably restore. 

9. Samb— Debts of Income— Puhchase of Locomotives. 

Intervener sold to défendant railroad company 12 locomotives, through 
a third party, ■who paid 80 per cent, of the priée, and took absolute title, 
transferring the locomotives to the company under lease contracts. For 
the remainlng 20 per cent, of the priée intervener took a séries of notes 
of the company, indorsed by one of its stockholders, payable monthly, and 
extending over a number of months. Subsequently the railroad passed 
into the hands of a receiver in foreclosure proceedings. It did not appear 
that the engines were neeessary to maintain the road as a going coneern, 
or to its safe opération, but they were needed to enlarge its capacity to 
handle its traffic. Neither was it shown that any of the current income 
of the company had been diverted to other uses than the payment of cur- 
rent expenses, nor that there were any net earnings in the hands of the 
receiver. Beld, that such facts were insufflcient to establlsh the debt as 
a neeessary current expense, or that it was contracted in relianée on its 
payment from current eamlngs so as to entitle Intervener to preferentlal 
payment over the mortgages, even if there had been net earnings of the 
receivership; and that the absence of such fund and proof of diversion of 
earnings were additional grounds for refusîng the claim preferentlal pay- 
ment from the proceéds of the corpus of the property. 

S. Appbal— Assigiîments of Brrob. 

Under rule 11 of the circuit court of appeals for the Sixth circuit (31 
0. O. A. cxlvi., 91 Fed. cxlvi.), requlring assignments of error to "set out 
separately and particularly each error asserted and intended to be urged," 
an assignment that a circuit court erred in overruling "each and every of 
the several exceptions" of the appellant to the report of a master, none 
of which are set out in the assignment, is insufflcient to entitle appellant 
to a review of the ruling upon any one of such exceptions. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

The appellant is a creditor of the Toledo, St. Louis & Kansas City Railroad 
Company, and its debt is evidenced by the promissory notes of the company 
executed in part payment for certain locomotives purchased by it. In May, 
1898, upon the application of certain judgment creditors, by bill filed in the 
circuit court, a receiver was appointed, who took possession of the entire prop- 
erty of the railroad company, and from then until its final sale its railroad has 
been operated under the orders of the court. In December, 1893, a mortgage 
foreclosure bill was flled in the same court by the trustées imder a first mort- 
gage made by the company. The two suits were Consolidated under the title 
of the latter, and the receivership extende'd to both suits. The appellant 
filed an Intervening pétition in the Consolidated cause, praying that its said 
claim might be paid "by the receiver out of the property, income, and earnings 
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of said railroad, and that its debt be declared a lien and charge upon tbe 
property of sald railroad, or proceeds thereof, or income therefrom, prior and 
superior to that of the mortgagees." The pétition was answered by the Conti- 
nental Trust Company, the trustée for the bondholders, and ail the equities of 
the intervener denied. The issues thus presented were referred to Irvin Bel- 
ford, as spécial master, with directions to report hls flndlngs of fact and law. 
The master, among other things, reported that in September, 1892, the railroad 
Company purcha,9ed from the Ehode Island Locomotive Works flve locomotives, 
through an arrangement with the Nev? York Equipment Company, vehereby 
the latter corporation paid 80 per cent, of the purchase price for the railroad 
Company to the vendor, and took an absolute title; the railroad company agree- 
ihg to pay to the vendor the remaining 20 per cent. In pursuance of this plan 
the equipment company, under date of January 6, 1893, entered into a contract 
nominally leasing thèse engines to the railroad company for the term of T2 
months for the eonsiideration of $12,770 in cash upon delivery and 72 monthly 
installments of $909.22, ninning Febmary 23, 1893, to January 23, 1899, inclu- 
sive; the property to become the property of the railroad company vfithout 
further conveyance upon the paymenta being completed. Provisions were 
inserted common to such transactions touching the care and préservation of 
the property, and providing for the contingency of default in payment. Plates 
were afflxed to each locomotive reciting that it was the property of the equip- 
ment company. For that part of the purchase price which the railroad com- 
pany nndertook to pay direetly to the vendor, the latter agreed to take the 
promissory notes of the purchaser, Indorsed by S. H. Kneeland, who was a 
large stockholder in the railroad company. Accordingly, elght notes, each for 
$1,141.25, were executéd, due, respectively, on the 22d of each month, from 
November, 1892, to June, 1896, inclusive. In January, 1893, seven other loco- 
motives were purchased under an identlcal arrangement, and for the 20 per 
cent, of the price to be paid by the company another séries of notes was exe- 
cutéd, and indorsed by S. H. Kneeland. The company paid of the flrst séries 
of notes the flrst flve, and of the second séries those maturing in February and 
March, 1893. Renewal notes were made for the notes of the flrst séries matur- 
ing April 22, 1892, and for the notes of the second séries maturing In April and 
May, 1893, which renewals were also indorsed by S. H. Kneeland, and further 
secured by the pledge of four gold debenture bonds of the company for $1,000 
each. There is now due of the principal sum of the flrst séries of notes 
$3,423.75, and of the principal sum of the second séries $10,641.68, together 
with interest. He further reported that the railroad company was in great 
need of additional locomotive equipment to handle its traflic, and that the re- 
ceiver had paid, by direction of the court, the balance due to the equipment 
company under its contracts with the railroad company. He also reported 
that there was no agreement that that part of the price to be paid by the rail- 
road company to the Rhode Island Locomotive Works shonld constitute any 
lien upon the locomotives, and that there had been no évidence ofCered "to 
show that there had been any diversion of eurrent earnings to the payment of 
Interest or to the purchaslng of equipment or the making of permanent im- 
provements," and that there had been no delay by the bondholders in the as- 
sertion of their lien under the mortgage, after default. As a conclusion of 
law, he reported that the Intervener was an unsecnred créditer entltled to no 
préférence over the mortgagees. Exceptions to this report were flled, and 
overruled by Circuit Judge Taft, the report confirmed, and the pétition dls- 
missed so far as it sought to enforce any lien or secure any préférence over 
the mortgagees. From this decree the Rhode Island Locomotive Works bas 
appealed and assigned errors. 

E. D. Potter and Thomas Emery, for appellant. 

Edwin T. Rice, Jr. (E. G. Henderson, of counsel), for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making tlie foregoing statement of 
the case, delivered the opinion of the court. 
The attitude of the appellant as a gênerai unsecured creditor of 
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the raiiroad company is admitted. That any spécial lien exista upon 
the loeomotiyes for the security of this part of the purchase price is 
not now contended. If the appellant is to obtain any relief, it must 
show: First, that the demand hère presented is not a debt created 
upon the personal crédit of the company, but a current operating ex- 
pense incurred to maintain the property as a going concern, and its 
raiiroad in condition to be used with reasonable safety for the trans- 
portation of persons and property, and with the expectation of the 
parties that it was to be met out of the current receipts of the com- 
pany; and, second, that there are net or current earnings now ap- 
plicable to the payment of such debts of the income, or that there 
has been a diversion of the current earnings, either before or since 
the receivership, which the mortgagees should equitably restore. In- 
ternational Trust Co. V. T. B. Townsend Brick & Gontracting Co., 37 
0. C. A. 396, 95 Fed. 850; Central Trust Oo. v. East Tennessee, V. & 
G. R. Co., 26 C. C. A. 30, 80 Fed. 624; Virginia & A. Coal Co. v. Cen- 
tral R. & Banking Co., 170 U. S. 365, 18 Sup. Ct. 657, 43 L. Ed. 1068; 
Southern Ey. Co. v. Carnegie Steel Co., 176 U. S. 257, 285, 20 Sup. 
Ct. 347, 44 L. Ed. 458. The acquisition of additional motive power 
was the addition of permanent equipment, and it is not shown that 
such additional equipment was at ail necessary to maintain the raii- 
road as a going concern, or necessary "to keep the raiiroad itself in 
condition to be used in reasonable safety for the transportation of 
persons and property," as was found to be the case in Southern Ry. 
Co. V. Carnegie Steel Co., cited above, where a debt for steel rails 
was held to be a preferential debt. The most that can be said to 
justify so large a purchase of additional equipment is that it was nec- 
essary to the enlargement of the capacity of the raiiroad company 
to conduct its traiïic. That such a great investment in permanent 
equipment was not deemed an ordinary current operating expense 
would seem to hâve been recognized by the circumstances of the 
transaction. The Rhode Island Locomotive Works contraeted that 
80 per cent, of the sale price should be paid to it by the New York 
Equipment Company, and the equipment company secured itself for 
the advance by taking and retaining the titie until this advance 
should be repaid. To the extent that the vendor gave crédit to the 
raiiroad company, it took care that there should not be reliance upon 
current earnings as a fund to meet the obligation, but that S. H. 
Kneeland should indorse the company's notes, and thus stand as a 
security to it. That by thèse notes the sum payable was distributed 
through a number of monthly payments is, of course, a circumstance 
to be considered in determining whether the debt was one contraeted 
upon the expectation that it would be met out of current earnings, 
but it is not suflScient, in view of ail of the circumstances connected 
with this transaction. We concur, therefore, with Circuit Judge 
Taft in his conclusion that this demand is not one of that limited 
class of debts called "debts of the income," and was not one of the 
class of debts included in the equity or letter of the order made with 
respect to debts properly payable out of the income of the receiver- 
ship. In Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, and in Knee- 
land v. Trust Co., 136 U. S. 89, 10 Sùp. Ot. 950, 34 L. Ed. 379, and 
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in Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 Ir. Ed. 663, 
debts for tbe rental of cars were keld not to be preferential debts. 
In Huidekoper v. Locomotive Works, 99 U. S. S58, 25 L. Ed. 344, a 
debt due as part of the purchase price of locomotives purchased, the 
vendor retaining the title as security, was held not to be an équitable 
claim upon the income of the receivership, but a gênerai unsecured 
debt. That the equipment purchased added to the earning power of 
the railroad company, and has augmented the security held by the 
mortgagees, is an élément to be considered in passing upon the 
claim; but this fact has never been regarded as in itself justifying 
the displacement of an antécédent mortgage. International Trust 
Co. V. T. B. Townsend Brick & Contracting Co., 37 C. C. A. 396, 409, 
95 Fed. 850, where the cases are coUected and revievs'ed. In South- 
ern Ky. Co. V. Carnegie Steel Co. the suprême court took care to 
avoid throwing doubt upon the earlier adjudications of that court by 
saying: 

"We must not be understood as saying that a gênerai, unsecured créditer 
of an insolvent railroad corporation in tbe hands of a recelver Is entitled to 
priorlty over mortgage creditors in the distribution of net earnlngs simply 
becau^e that which he fumished to the company prior to the appolntment of 
the receiver was for the préservation of the property and for the benefit of the 
mortgage securitles. That, no doubt, is an important élément in the matter. 
Before, however, such a créditer is aceorded a préférence over mortgage cred- 
itors in the distribution of net earnlngs in the hands of a receiver of a rail- 
road company, It should reasonably appear from ail the circumstances, includ- 
ing the amount Involved and the terms of payment, that the debt was one 
fairly to be regarded as part of the operating expenses of the railroad incurred 
in tlie ordinary course of business, and to be met eut of current receipts." 

The same conclusion might be reached upon the ground that it 
does not appear that there are any f unds growing out of the receiver- 
ship which remain to be applied to debts of the income or upon the 
mortgage debt. Fosdick v. Schall, 99 U. S. 235, 254, 25 L. Ed. 339, 
If the demand of the appellant is to be paid at ail, it must be paid out, 
of the proceeds of the sale of the mortgaged property of the railroad 
company at the expense of the mortgagees. But before this can be 
done it must be made to appear that there has been a diversion of 
current earnings, by which this complainant has been deprived of his 
équitable rights, and that the mortgagees should equitably restore 
to the f und liable to the payment of debts of the income the fund thus 
diverted. In International Trust Co. v. T. B. Townsend Brick & 
Contracting Co., cited above, we had occasion to consider the circum- 
stances under which the proceeds of the corpus of a mortgaged rail- 
road might be applied to the payment of an unsecured créditer in 
préférence to the mortgagee, and said: 

"But, if there has been no diversion of the current income, elther before or 
after the appolntment of a receiver, and no 'surplus income' during the receiv- 
ership, out of which unpaid debts of the income can be paid, upon what theory 
can the proceeds of a mortgage foreclosure sale be applied to the payment of 
such debts against the objection of mortgage creditors? If nothing has been 
diverted from the 'current debt fund,' if there has been no augmentation of 
the fund applicable primarily to the satisfaction of the mortgage creditors, is 
there any just or équitable reason for requlring a restoration where nothing 
has been improperly received? We thlnk in such cases the court has no power 
to displace contract rights, and neither Fosdick v. Schall uor any of the cases 
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which have f ollowed ît afford any sufflcient authority, when rigbtly nnder- 
Btood, In opposition to this yiew. Thèse 'debts of the income' are an 'équi- 
table charge' only upon the 'eurrent income' of the mortgaged railroad. If 
such debts remain unpaid when the railroad passes into the possession of a 
court of equity, this 'équitable charge' is continued, and attaches to the 'surplus 
income' arising under the recelvership. If this surplus income is not applied 
to the payment of the debts to which it is primarily devoted, but is expended 
for the beneflt of the mortgagee, as in payment of interest, or in the purchase 
of property which passes under the mortgage, or in betterments of the railroad 
itself, an equity arises, as a conséquence of such diversion, which will justlfy 
a court of equity in requiring the mortgagees to restore to the income that 
which bas been talien away. The power of the court to displace mortgage 
liens in favor of such unsecured debts of the mortgagor dépends upon the fact 
that the carrent income, either before or after the receivership, has been 
diverted to the benefit of the displaced mortgage; and the extent to which the 
corpus of the mortgaged property can be called upon to pay such debts of 
the income is limited by the amount of the diversion." 

There is nothing in Southern Ry. Go. v. Carnegie Steel Go., cited 
heretofore, which casts any doubt upon this restoration doctrine as 
declared in Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, Burnham 
V. Bowen, 111 U. S. 776, 783, 4 Sup. Ct. 675, 28 L. Ed. 596, and in St. 
Louis, A. & T. H. E. Co. v. Cleveland, G., G. & I. R. Co., 125 U. S. 65S, 
673, 8 Sup. Ct. 1011, 31 L. Ed. 832. Upon the contrary, the decree 
in that case was predicated upon the fact that there had been a di- 
version of income "in paying interest, sinliing fund, and contract 
debts, and for construction and equipment, which were ail for the 
beneflt of mortgage creditors, and which, to the extent necessary, 
fihould have been applied in payment of preferential claims, includ- 
ing those of the Carnegie Companv." 176 U. S. 294, 295, 20 Sup. 
a. 362, 44 L. Ed. 474. 

The spécial master, who was directed to take proof and report 
his flnding of facts, reported, among other things, "that no testimony 
had been ofEered to show that there bas been any diversion of eurrent 
earnings to the payment of interest, or to the purchasing of equip- 
ment, or the making of permanent improvements." An exception 
to this flnding was overruled by the circuit judge. The only assign- 
ment of error which bears upon this flnding of fact is the flrst, which 
is in thèse words: 

"(1) The said circuit court erred In ovemiUng each and every of the several 
exceptions of the said intervener to the flnding and report of the spécial mas- 
ter, and In approvlng and conflrmlng the said spécial master's flndinga and 
report." 

Rule 11 of the rules of this court (31 G. G. A. cxlvi., 91 Fed. cxlvi.) 
requires that the assignment of errors "shall set out separately and 
particularly each error asserted and intended to be urged." Nine 
separate exceptions were flled to the report of the master. The as- 
signment is bad as including nine separate exceptions in one assign- 
ment, none of which are set out in the assignment itself. This flnd- 
ing of facts constitutes, therefore, the facts upon which the decree 
below was founded, and upon which this court must afflrm or dis- 
afQrm that decree. It follows that, if there was no diversion of in- 
come by which the mortgagees have beneflted, which was applicable 
to the payment of the demand of the appellant, there is no basis for 
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any decree giring appellant precedence in the distribution of the 
proceeds of the sale of the mortgaged property. The decree must be 
afflnaed. 



tJNITED STATES V. AGEE et al 

(Circuit Court of Appeals, Flftli Circiiit. April 16, 1901.) 

No. 988. 

MisjoiNDER DP Défendants— Objections— Waivbr bt Failuee to Object 
BBPOKB Trial. 

After a défendant files pleas to tlie merits, and goes to trial, and re- 
mains sllent till évidence is ofCered which entitles plalntiff to judgment 
on the issues, it is too late to make an objection for mlsjoinder of parties 
défendant whicli he could hâve made before. 

In Error to the District Court of the United States for the Southern 
District of Alabania. 

Joël Bertrand Bullard was appointed postmaster at Mexla, Ala., on June 
15, 1898. He gave bond in the form required by lavr. In the sum of $1,500, 
payable to the United States, with W. P. Agée, D. A. Frye, George StafCens, 
and C. II. Slaughter as sureties. As such postmaster Bullard recelved sums 
of money and became Indebted to the United States on his money order ac- 
count to the amount of $1,116.61. On demand made upon him and his sure- 
ties they failed and refused to pay this sum, and thereby made a breach of 
the bond. His account with the United States showed this sum to be due, 
■with interest frora the 2d day of December, 1898. This action was brought 
on the bond, agairist the principal and sureties, to reeover the amount so due 
to the United States. Before the déclaration -was flled in court, one of the 
sureties, C. L. Slaughter, died. This coming to the knowledge of the United 
States attorney, he moved the court for leave to strike out the name of C. L. 
Slaughter as one of the défendants, and to add the name of Lily S. Slaughter 
as administratrlx of the estate of C. L. Slaughter as a défendant This mo- 
tion was granted by the court, and an order made allowing the amendment, 
without objection. Afterwards, on the 13th of December, 1899, Lily S. 
Slaughter, as such administratrlx, by her attorney, accepted service of the 
summons and complaint in the case. Service was had on ail the other de- 
fendants, but no pleas were filed except by Lily S. Slaughter and W. P. Agée, 
who on July 9, 1899, filed joint pleas, denying that there had been any breach 
of the bond, and denying each and every allégation of the complaint, and de- 
nying that Bullard as postmaster had failed to account for any moneys that 
might hâve corne Into his hands and which belonged to the United States. 
Issue was joined on thèse pleas. On July 12, 1900, the case was tried before 
the court, a jury having been waived by the parties. The plalntiff ofCered in 
évidence a duly-authenticated copy of the officiai bond of Bullard as post- 
master, which was a joint and several bond, and also a duly-certified copy of 
Bullard's account, showing a balance due to the United States of $1,116.61, 
the amount sued for, and also a certifled copy of the written demand for pay- 
ment of this amount made upon 0, L. Slaughter and W. P. Agée. This évi- 
dence was offered and recelved without objection. The défendants offered 
no évidence. The défendants then objected to the oourt's awarding judgment 
for the plalntiff, and moved the court to render a judgment against the plaln- 
tiff because there was a mlsjoinder of parties défendant. The défendants 
contended that 0. L. Slaughter, the Intestate of the défendant Lily S. Slaugh- 
ter, as administratrlx, having died before the commencement of the suit, his 
administratrlx, as the personal représentative of C. L. Slaughter, one of the 
joint obligors, could not he joined in the suit with one of the surviving obli- 
gors. This contention was sustained by the court. Judgment was entered 
"that the plaintiff cannot reeover in this suit, and It is further considered by 
the court that the défendants go henee, and reeover of the plaintiff their rea- 
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sonable costs lu this behalf expended." The plalntlff duly reserved a blU of 
exceptions to this action of the court. The United States brings the case 
hère on error, and it is assigned that the court below erred (1) in holding that 
Lily S. Slaughter, as the administratrix of O. L. Slaughter, as surety upon 
the bond of Bullard, as postmaster, could not be jointly sued wlth the sur- 
viYlng obllgors upon the bond; (2) that the court erred in refusing to award 
jndgment against sald Lily S. Slaughter, as administratrix, for the amount of 
the plaintifC's demand, to be levied on the goods and chattels of the estate of 
the said G. L. Slaughter, deceased, in the hands of the said administratrix to 
be administered; and (3) that the court erred in declining to award a judg- 
ment against W. P. Agée for the amount claimed. 

M. D, Wickersham, U. S. Atty. 

G. J. Torrey, for défendants in error. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, arcuit Judge, after stating the case as above, delivered 
the opinion of the court. 

At common law, if the contract sued on be several, or joint and 
several, the executor or the administrator of a deceased obligor niay 
be sued at law in a separate action, but he could not be sued jointly 
with a surviving obligor. The reason given for not permitting the 
joint suit is that the one is to be charged de bonis testatoris and the 
other de bonis propriis. 1 Chit. PI. (8th Am. Ed.) 50. Whatever 
changes in this rule hâve been made by the législature in Alabama 
are applicable in the fédéral courts held in that state. Sawin \. 
Kenny, 93 U. S. 289, 23 L. Ed. 926. By the Code of Alabama, when 
two or more persons are Jointly bound by bond, the obligation is in 
law several as well as joint, and suit may be instituted thereon 
against the légal représentatives of such as are dead. Code Ala. 1896, 
§ 39. Ail actions on contracts survive in favor of and against Per- 
sonal représentatives. Id. § 35. The death of one or more défend- 
ants jointly sued does not, as to the défendant dying, abate the suit, 
if the cause of action survive, but it may be revived against the proper 
représentative of such défendant, and may proceed against such rep- 
résentative and the surviving défendant or défendants, jointly or sev- 
erally, at the élection of the plaintiff, and the judgment therein must 
be several; but against the personal représentative, if he objects, 
judgment must not be rendered until after the expiration of 12 
months from grant of letters testamentary or of administration. 
Code Ala. 1896, § 43. If the surety C. L. Slaughter had died after the 
déclaration was flled and summons issued, that being in Alabama the 
beginning of the suit (Id. § 3268), the action could hâve been revived 
against his personal représentative, under section 43 of the Code. It 
was contended by the plaintiff in the court below that the effect of 
thèse statutes is to authorize the bringing of a suit against the per- 
sonal représentative of a deceased joint obligor and a surviving 
obligor as co-defendants. The court below held that the statutes did 
not hâve that effect; that, although they permit the revivor of a 
pending suit against the personal représentative of the deceased 
obligor and the rendition of a judgment against him, they do not au- 
thorize the institution of a suit against the personal représentative 
of the deceased obligor and a surviving obligor. The leamed judge 
presiding in the circuit court bas discussed thèse statutes with much 
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ability, and bas cited many décisions of the suprême court of Ala- 
bamaconstruing them. He came to the conclusion tbat there was a 
misjoinder of parties in the case, and therefore declined to enter judg- 
ment in favor of the plaintiffs. U. S. v. BuUard (D. G.) 103 Fed. 256. 

The view we take of the case makes it unnecessary to consider the 
question decided by the circuit court. If it be conceded that the stat- 
utes do not permit the personal représentative of the deceased co- 
obligor to be joined as a défendant with the surviving obligor, we 
are met by the question whether or not the représentative of the de- 
ceased obligor in this case raised the question properly and in time 
so as to entitle her to the judgment of the court. "V\Tien the motion 
was made to amend the déclaration so as to make her, as adminis- 
tratrix, a party défendant, she made no objection, but accepted serv- 
ice of tiie summons and complaint. She appeared in court by counsel, 
and joined her co-defendant in filing pleas to the merits. Issue waa 
joined on thèse pleas, and the case tried. After the plaintiff had 
offered évidence meeting the issues joined and showing a right of re- 
covery, the défendants for the flrst time raised the question of mis- 
joinder. The question had not been raised by demurrer, motion to 
strike, or by plea. No information was given by the défendant that 
such défense would be made until the plaintiff had offered évidence 
and rested. The question was then raised in argument or by oral ob- 
jection. If the plaintiff had failed to prove the case, this suggestion 
would probably hâve never been made, and the défendants would 
hâve obtained the benefit of a judgment in their favor. TJnder the 
statutes it is conceded that the right of action survived against the 
administratrix, and that she could hâve been sued separately. If the 
suit had been brought before the death of Slaughter, under the statute 
it could hâve been revived against his administrator, and it is im- 
portant to note that section 43 of the Code provides that a judgment 
may be entered in such case against the repi*esentative of such de- 
ceased obligor and against the surviving obligor. This statute gives 
authorîty for the rendition of the two judgments in one case, — a judg- 
ment against the administrator, to be levied on the goods and chat- 
tels in his hands unadministered, and a personal judgment against 
the surviving obligor. As the personal représentative of the de- 
ceased obligor is liable to suit on the bond, she can consent to be 
sued jointly with the surviving obligor. She, in effect, did so consent. 
She made no timely objection to the procédure. 

In Bell v. Todd, 51 iviich. 21, 16 N. W. 304, Cooley, J., delivering 
the opinion of the court, dîsposed of a défense of misjoinder in thèse 
words: 

"The question of misjoinder wliicli Is made by the défense we pass wlthout 
décision. It was not called to the attention of the court below until the 
case was brought to a hearlng on the proofs, and was then entitled to no 
favor." 

In Moore v. Association (Tex. Civ. App.) 45 S. W. 974, there was a 
misjoinder of parties défendant, and the court of civil appeals of 
Texas held that the défendants were not entitled to interpose it as a 
défense becanse of delay in raising the question. Fisher, 0. J., in 
delivering the opinion of the court, said: 
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"ïhe form of the action, and seeking to make the parties lîable In the way 
urged by the plaintiff in its pétition, and joining In one action the sureties 
on the bonds of Moore as secretary, were ail matters that could be waived 
by the défendants, If they so desired. The district court, by virtue of its 
gênerai authority, had jurlsdictlon over the parties and a cause of action of 
thls character. Becanse the plaintiff elected to bring the suit in the manner 
In which it "was brought does not render it Inherently bad, so that the priv- 
ilège of the défendants to change the form of the action could be urged at 
any stage of the proceedlng. ïhey had the right to corne in, if they so de- 
sired, and, by an agreement, waive the objections that they are now seeking 
to urge; and, if such had been the case, the trial court would not, of its own 
motion, hâve declined to try the case, beeause of the fact that the plaintiff 
was seeking to hold différent sets of sureties llable on différent bonds. Now, 
while it is true the défendants did not expressly agrée to waive any objec- 
tions as to the manner in which plaintiff sued them, still their conduct in 
delaying the urging thèse objections at this late day should be held tanta- 
mount to a waiver." 

In Ehret v. Railroad Co., 151 Pa. 158, 166, 24 Atl. 1068, the court 
said, in référence to a misjoinder of parties: "It should hâve been 
raised, if at ail, in limine, when the pétition for appointment of view- 
ers was presented, or, at the very latest, when the issue was framed 
by the court." The objection was disregarded beeause it was not 
raised in time. See, also, Wright v. Storrs, 6 Bosw. 600 ; Bensieck v. 
Cook, 110 Mo. 173, 183, 19 S. W. 642; Pavisich v. Bean, 48 Cal. 
364; Erwin v. Ferguson, 5 Ala. 158; Lehman, Durr & Co. v. Green- 
hut, 88 Ala. 478, 7 South. 299; Merritt v. Bagwell, 70 Ga. 578; Jones 
V. Foster, 67 Wis. 296, 307, 30 N. W. 697. 

If it be conceded that there was a misjoinder of parties défendant 
(a question which we do not deem it necessary to décide), the objec- 
tion came too late. When a misjoinder of défendants is apparent on 
the face of the déclaration, it ought to be raisçd by demurrer. If it 
is not apparent on the face of the déclaration, it should be raised by 
plea. If the défendant who could make such objection files pleas to 
the merits, and goes to trial, and remains silent. until eyidence is 
offered which entitles the plaintiff to a judgment on the issues joined, 
it is then too late to raise the question of misjoinder. If the évidence 
offered and the law applicable to the case entitle the plaintiff to judg- 
ment on the issues joined, such judgment should be entered. 

The judgment of the circuit court is reversed, and a judgment will 
be hère rendered in favor of the United States against W. P. Agée 
for $1,116.61, with interest from December 2, 1898, at 6 per cent, 
per annum (Bev. St. U. S. § 964); and a judgment for a like sum 
against Lily S. Slaughter, as the administratrix of C. L. Slaughter, 
deceased, to be levied on the goods and chattels of the estate of said 
décèdent in the hands of said administratrix to be administered ; 
judgment also against both défendants for costs. The satisfaction of 
either one of the judgments and costs will be the satisfaction of the 
other. Parker's Adm'r v. Abrams, 50 Ala. 35, 36. Eeversed and 
rendered. 
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FARLEY V. CINCINNATI, H. & D. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 2, 1901.) 

No. 899. 

L Carrieks— Relation of Cakbier and Passengbr— How Cbbated. 

The relation of carrier and passenger, whlch will brlng a carrier un- 
der the obligation to exercise the high degree of care and caution for the 
safety of a person imposed by such relation, can ouly be created by con- 
tract, express or implied. 

3. Same— Personal Injury — Passenger or Tbbspasser. 

It was the custom of a railroad eompany to hâve a mail car, which 
went ont with a train at 8:45 p. m., supplied with gas and ice, and 
equipped for the run, and standing near the express station, at about 6 
o'clock, -where it was boarded by the mail clerk, -who was to hâve charge 
of it for the run. On one occasion the train vs'ith whlch the car came in 
was late, and did not arrive until about 6:30, and the elerk boarded the 
car immediately on its arrivai at the station, before it had been eut out 
from the train or equipped for the succeeding run. Whlle it was being 
switched into the yards, for the purpose of being so equipped, a coupling 
broke, and it collided with other cars, as a resuit of which the elerk was 
thrown down and injured. Eeld, in an action to charge the railroad eom- 
pany with Ilability for the Injury on the ground of négligence, there be- 
ing no évidence tbat défendant, through any ofticer or agent, had actual 
knowledge of plaintifC's présence in the car, that he could only recover 
by proof of a custom of the clerks to board the car at places other than 
the usual one at the express station, which was known to défendant, or 
was so gênerai that défendant was chargeable with notice of it, so that 
it must hâve împliedly agreed to reçoive plaintiff as a passenger at the 
time and place where he entered the car; and that évidence that plaintiff 
and another clerk had, on three occasions during the preoeding four 
years, boarded the car at other places, "wherever it could be found," was 
not sufHcient to establlsh such custom, it not being shown that défendant 
had any knowledge of such facts. 

In Error to the Circuit Court of tlie United States for the Southern 
District of Ohio. 

This action was brought to recover damages for a Personal injm-y, suflCered 
by plaintifC in error on the 34th day of November, 1898, while in the employ 
of the United States as a postal clerk In the railway mail service. His work 
as such clerk was in a post-office car provided for the purpose, and consisted 
in the réception, assortment, and distribution of mail matter in sald car, on 
what Is called the "run" between Cincinnati, Ohio, and IndianapoUs, Ind. 
This mail car, in whlch plaintiff in error discharged his duties, was a com- 
binatlon mail, express, and baggage car, with three apartments, and was car- 
ried in trains of the défendant in error opera,ted between saJd clties. Thèse 
trains departed from Cincinnati at 8:45 p. m., arrived at IndianapoUs at 12:45 
a. m., left IndianapoUs at 3:45 p. m., and arrived in Cincinnati at 7:30 a. m. 
the next morning. Plaintiff had been in the railway mail service fourteen 
years before the accident, and for more than two years on the run between 
Cincinnati and IndiaJaapoUs. Two clerks were engaged in the service on this 
Une, working in tm-ns during alternate weeks. The other clerk was John 
B. Connor, who had been engaged in the service for a period of about fourteen 
years, and on this particular run about four years, preeeding the accident. 
On the day of the accident there had been a wreck on the road, and plaintiff 
in error came in to Cincinnati that morning on another train. In the evening 
he went to the express office, about the usual hotir, and inquired at the office 
of the défendant in error about his car, and was told that it would be in on 
train 41, which was due at 6 o'clock, but which was in fact 24 minutes late. 
When train 41 arrived in the dépôt with the mail car attached, plaintiff in 
error boarded his car immediately, and proceeded to change his clothes and 
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prépare for the work to be done. The car had Just corne In from the north as 
part of the train, from -which it had net been dlsconnected at the time plain- 
tlH in errer entered. When the post-offlee car had been separated from the 
train, It was switched np into the yard for the purpose of being fumished 
with gas and otherwlse prepared for the trlp. While on this switching run 
thè coupling which attacbed the car to the swltch englne broke, and this car 
coUided with other cars. As a resuit of this collision, it Is alleged in the péti- 
tion that the plaintiff in error was knocked down against a table, and upon 
the floor of the car, and received severe injuries on his shoulders, arms, and 
in his leg and spine. The action is grounded on the charge that the collision 
was caused through the négligence of the défendant, its agents and servants. 
The answer to the pétition puts in issue the gênerai charges of the pétition, 
including the charge of négligence, and specifically dénies that the plaintiff 
in error was, at the time of the accident, in the Une of his duty as railway 
postal clerk, or that he was rightfuUy on the car, which, as the answer states, 
was at the time in the switching yard of the défendant 

Thèse mail clerks were introduced by the plaintiff in error, and were the 
only witnesses who testified in the case. They agrée in the statement that 
it was eustomary for the railway mail clerks to enter the post-office car at 
the platform of the express office, where mail and express matter were de- 
livered and placed on board the car. In the ordinary course of business, 
when the car was boarded by the postal clerks at the express office, and at 
the usual time, it had already been supplied with gas, Ice, and was lighted, 
ready for the trlp, and was carried from that place to the dépôt, and attached 
to the train in proper position for the run. Although the train did not leave 
Cincinnati for Indianapolis until 8:45 p. m., the mail clerks, as a rule, went 
on duty about 6 o'elock p. m., in order to arrange the car for the flrst delivery 
of mail, which came from the post office to the express station at 7 o'elock 
p. m. 

At the close of the plaintiff's évidence, the court, on motion, directed a ver- 
dict in favor of the défendant, to which exception was duly taken. The case 
was afterwards submitted to the court on motion for a new trial, and, in over- 
ruling this motion, the learned circuit judge, after making certain observa- 
tions in relation to the case, not material to be now repeated, went on to say: 
"A well-established usage and custom, shown by the évidence, required the 
clerk on duty to board the postal car at the express platform In the défend- 
ants yards at Cincinnati a few minutes before or after six in the afternoon 
of each day, where the mail would be dellvered to them about 7 o'elock, and 
at 7:15 the car would be puUed over to the dépôt and put into the train. The 
car, when boarded by the postal clerk at the express platform, would be gas- 
sed, lighted, and iced, and prepared to go on the trip. It was well under- 
stood by the railway mail clerks, the post-office employés who dellvered the 
mail, and the rallroad men who assisted In placing the mail in the postal car, 
that the car would be at the express platform as early as 6 o'elock. Connor, 
in his examination in chief, testifles as foUows: 'Q. Well, Mr. Connor, when 
you would go down there, you say you would flnd this car at the express office. 
Did it ever happen in your fomrteen years, or during the four years you were 
on this run, that the car was not at the express office? A. Yes, sir; It hap- 
pened on two occasions. Q. Two occasions, with you? A. Yes, sir. Q. 
Where would you find it at thèse times? A. One night there was a car short, 
and it came in on the day train, and we took it back, and I believe another 
time there was something the matter with one of the cars, and they substi- 
tuted another car for it. Q. When the car was not at this place, where 
would you go? A. Well, I would go wherever I could find it. I got It In the 
dépôt on one occasion. Q. Do you know from yotu: Personal observation, In 
the railway mail service for fourteen years, what has been the custom on 
that road, In those yards, of the railway postal clerks, in that particular, as 
to getting on the cars when the time come to get on them? A. No, sir; I can- 
not answer that, any more than I would get in there wherever I would find 
the car. Q. Hâve you seen other postal clerks, as it come under your knowl- 
edge and observation on other runs than this one? A. They generally do 
that; yes, sir.' Plaintiff testifles, in a gênerai way, that it was his practice 
to get on the postal car wherever he found it, and that in the course of his 
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service he got on It at other places than at the express platfonn, but he 
glves no Instance of having done so, except the occasion when he was in- 
jured. The ordinary passenger boards the train at the dépôt, but the railway 
mail clerks were permltted to board the postal car at the express platform, 
and the practice, in that respect, had become so well established at the time 
of the plaintiff's Injury that the employés of the post office and the clerlîs 
in the railway mail service knew It, and the offlcers and agents of the de- 
fendant also knew or were boimd to know it. During the fourteen years 
thèse clerks had been running on the defendant's road only three instances 
are shown where this practice was departed from, two within the expérience 
of Mr. Gonnor, and the occasion when the plaintifC was injured; althongb the 
plaintiflf, as I hâve already said, In a gênerai way, speaks of boarding his car 
wherever he could flnd it, and of other clerks doing the same thing. The 
railway mail clerks might get on the car In the dépôt after it was attached to 
the train, but there was no practice or usage which would justify them in 
getting on the car at any point outside of the dépôt other than at the ex- 
press platform. The évidence falls to show any practice or usage which would 
put the défendant on notice that the plaintiff was in the car at the time he 
was injured. It was suggested by eounsel that there is évidence tending to 
show that the railway mail clerks were always, or, at least, as a rule, in 
their cars at about 6 o'clock In the evening, and that, therefore, the défend- 
ant was put upon notice that the plalntifC was in this car at the time of the 
accident. But the évidence also shows that always, or as a rule, they got 
into their cars at the express platform, while on this occasion the plaintiff 
waited at the dépôt for the train, from the north, to which this car was at- 
tached, and that as soon as it stopped he boarded the car bef ore the train was 
dismembered or this car taken from it, and that he remained in it while it 
was being switched over the yard for the purpose of being gassed, iced, and 
prepared for the train to which it was to be attached, more than two hours 
later, and, in the absence of any évidence showing that the offlcers and serv- 
ants of the défendant had actual Itnowledge that he was in the car, it cannot 
be presumed, from any practice or usage shown by the évidence, that the 
défendant had such knowledge. This car, because of the accident, never 
reached the express platform, but the one substituted for it was taken there, 
and the plaintiff boarded it there, and went ont with the train. At the trial 
the court was of opinion that there was no évidence showing, or tending to 
show, that the plaintiff was rightfuUy on the car, in the Une of his duty, at 
the time of the accident, and that his relation to the défendant was not that 
of a passenger, but that of a trespasser, and that the défendant owed him no 
duty the nonperformance of which would constitute négligence, and the jury 
was therefore instructed to return a verdict for the défendant, and, being 
still of that opinion, the motion for a new trial will be overruled." The mo- 
tion for a new trial having been denied, judgment was duly enteredi upon the 
verdict, and thereupon this writ of error was sued out, 

Harlan Cleveland, for plaintiff in error. 
Lawrence Maxwell, Jr., for défendant in error. 

Before LUETON and SEVERENS, Circuit Judges, and CLARK, 
Ditrict Judge. 

CLARK, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The ruling of the court, on motion to direct a verdict in favor of the 
défendant, is assigned for error, and présents the single question on 
which the case is hère for re-examination. It is well settled, and not 
controYerted, that a person must be expressly or impliedly received 
as a passenger before the carrier cornes under obligation to exercise 
towards such person that high degree of care and caution for his safe- 
ty which is due from the carrier to the passenger. The relation be- 
tween carrier and passenger is contractual, and is created only by 
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contract, express or implied. Bricker v. Eailroad Co., 132 Pa. 1, 18 
Atl. 933; Kailroad Co. v. Smith, 30 C. C. A. 58, 86 Fed. 292, 40 L. 
R. A. 746; Railroad Co. v. Meacham, 91 Tenn. 428, 19 S. W. 232; 5 
Am. & Eng. Enc. Law (2d Ed.) 488; Brown v. Scarboro, 97 Ala. 316, 
12 South. 289; Eailway Co. v. Williams, 91 Tex. 255, 42 S. W. 855; 
Gardner v. New Haveii & N. Co., 51 Conn. 143, 150; Eailroad Co. v. 
O'Keefe, 168 111. 115, 48 N. E. 294; Eailway Co. v. Best. 169 111. 301, 
48 î;f. E. 684. 

Manifestly, this obligation does net rest on the carrier with respect 
to one who, without the knowledge of the carrier, boards a car know- 
ing that the car is net ready for receiving passengers, and that it is 
not expected or intended that it should be entered at that time or 
place. The contention of plaintiff in error is that there was évidence 
tending to show a custom or usage on the part of thèse mail clerks to 
enter the post-office car in the switch yard, or at other places where 
the car might be found, at the usnal time of boarding the car, and 
that when plaintiffl in error, pursuant to this custom or practice, en- 
tered the post-oflQce car on the occasion in question he was thereby 
impliedly received as a passenger, in view of the custom, and the rela- 
tion of carrier and passenger created. To support this contention, it 
is necessary for the plaintiff in error to insist (as indeed is done) that 
the évidence tended to show a custom so definite and well established 
that the railroad company might justly be charged with constructive 
or présomptive knowledge of the custom. It is not claimed that the 
évidence shows, or tends to show, positive knowledge brought home to 
the railroad company of the custom or practice now asserted to bave 
existed. Nor is it urged or suggested that the défendant in error, 
through any officer or agent, was, in fact, aware of the présence of the 
plaintiff in error in the mail car at the time of or before the collision. 

The difïîculty to a railroad company in exercising a high degree of 
care towards persons on cars in motion in its switch yards, and the 
increased liability from obligation to do so, are so manifest that a 
usage or custom relied on to create the relation of carrier and passen- 
ger, and impose on the railroad company this high duty, ought, under 
such conditions, upon the plainest principles of justice, to be estab- 
lished by évidence which shows, or strongly tends to show, a well-de- 
fined, definite, and continuous practice, from which knowledge on the 
part of the company mav be fairlv inferred. 

In Railroad Co. v. Cook, 13 C. C. A. 364, 66 Fed. 115, 28 L. R. A. 
181, this court, speaking through Judge Lurton, in référence to a 
switch yard, said : 

"It was the place where trains -were broken up, and outgoing trains made 
up. Engines and cars were, from the necessities of a great business, In con- 
tinuai motion, backward and forward, and passing from one track to another. 
The business of the company, the rapidity of transportation, the success 
with which that business should be conducted, and the dangerous character 
of the work required to be there done, demanded that the business of such a 
yard should be surrendered to the company's own uses, free from any inter- 
férence, and untrammeled by unnecessary restrictions upon the manner In 
which its trains should be there handled." 

It is apparent that the évidence, to establish a usage or practice 
lilfe that hère in question, would be, for ail substantial purposes, sim- 
108 F.— 2 
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ilar to that necessary to show such a use and custom as would give 
rise to an implied license to use the private tracks and grounds of a 
railroad Company as a walkway or crossing. It is true there are 
points of différence, but the questions involved are analogous in re- 
spect of the évidence, which is suffleient to establish the custom or 
practice upon which the implied rights rest. 

In Pelton v. Aubrey, 20 0. C. A. 446, 74 Ped. 360, the question of 
implied license, and the évidence and use essential to establish such a 
license, were much considered. Judge Lurton, giving the opinion of 
the court in that case, said: 

"The rule we deduce from the cases best reasoned and most consistent 
wlth Sound public policy is this: If the évidence shows that the public had 
for a long period of time, customarily and constantly, openly and notoriously, 
crossed a railvvay track at a place not a public hlghway, with the knowledge 
and acquiescence of the company, a license or permission by the Company to 
ail persons to cross the track at that point may be presumed. Barry v. Rail- 
road Co., 92 N. Y. 289; Byme v. Same, 104 N. Y. 362, 10 N. K. 539; Railroad 
Go. V. Whlte, 84 Va. 498, 5 S. E. 573; Davis v. Railway Co., 58 Wis. 646, 17 
N. W. 406; Hooker v. Railroad Oo., 76 Wis. 542, 44 N. W. 1085; Troy v. Rail- 
road Go., 99 N. C. 298, 6 S. B. 77; Railway Co. v. Phillips, 112 Ind. 59-67, 
13 N. E. 132; Palmer v. Raiteoad Co., 112 Ind. 250-261, 14 N. E. 70; Har- 
greaves v. Deacon, 25 Mich. 1. Persons availlng themselves of such an Im- 
plied license would not be trespassers, and the railroad company would corne 
under a duty In respect to such licensees to exercise reasonable care in the 
movement of Its trains at points where It was bound to anticipate their 
présence. To establish such an Implied license, It Is essential that the use 
shall hâve been deflnite, long, open, and continuons. The mère fact that a 
railway track is frequently used as a walkway, or f requently crossed, and that 
no active steps were taken to stop them, would not justlftf the presumption 
of a license. The cases we hâve cited In support of the rule stated abundantly 
support this limitation. The practice of crossing thls railway track at ran- 
dom, or walklng upon it, should not be encouragea; and when one injured 
seeks to show that he was not a trespasser, and relies upon an implied license, 
he should be required to make out the license clearly." 

This is the gênerai doctrine of the adjudged cases. 27 Am. & Eng. 
Enc. Law, 740-744; Park v. Viernow, 16 Mo. App. 383. 

The witness Connor is very clear and positive in the statement 
that, throughout the four years during which he had been on this 
run prior to the accident, the regularly established place for station- 
ing the mail car for the réception of mail matter and the clerks 
had been at this express station. And plaintiiï in error admits 
that this is so, though the fact is stated less positively, if not re- 
luctantly, his exact language being: "The car should at that par- 
ticular time stand over on what they call the 'Buck Track,' north 
of the express warehouse." It being shown by the plaintiff's own 
évidence that the regular place for receiving thèse mail clerks as 
passengers was at the express station, the diflSculty attending an 
effort to show a usage or custom of entering the car at other places, 
or wherever it might be found, might be easily anticipated. And 
that this difiQculty was recognized is entirely apparent throughout 
the plaintiff's own testimony, which is exceedingly indeflnite, mea- 
ger, and unsatisfactory in ail of the particular statements cited as 
tending to show the practice or usage relied on to sustain the the- 
ory on which the action proceeded. No place at which the mail 
car was customarily or constantly boarded is mentioned or sug- 
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gested more definitely than the statement that it was wherever 
the car might be found. There is not a suggestion of any place at 
which the car was generally or frequently found other than the ex- 
press station. If it were conceded that the évidence tended to 
show a practice sufficiently deânite, long, or continuons to charge 
the carrier with constructive knowledge and acquiescence, it would 
still remain a question on this record whether such usage or prac- 
tice could be extended to include a case lilie that with which we 
are dealing hère, where the mail clerk boarded the train immedi- 
ately on its arrivai in the dépôt at the end of the trip or run, and 
before the mail car had been eut ont or separated from the train, 
or moved to any place in the yards for the purpose of being furnished 
and prepared for another trip, and when it would seem that any 
person of ordinary intelligence must hâve known it was not intended 
or expected that passengers were entering the car for the purpose 
of going on a trip in the opposite direction. We merely suggest 
this phase of the case in passing, however, as we prêter to déter- 
mine the larger question, and dispose of the case upon the broader 
ground, on which the discussion proceeded in this court and in the 
court below. And without extending this opinion further, or dis- 
cussing the facts more in détail, it is sufficient to say that, from a 
careful study of the évidence found in the record, we are brought 
to the conclusion that the circuit court rightly directed a verdict 
in favor of the défendant. We conclude that there was no sub- 
stantial évidence tending to show such a custom or practice as 
would hâve justifled the jury in finding that the plaintiff in error 
had been impliedly received as a passenger, and without which it 
is not insisted, and, indeed, could not be, that the défendant was 
chargeable with the breach of any duty towards plaintiff in error. 
The law will not imply a contract by a railroad company to assume 
responsibilities for one as a passenger from such facts as are dis- 
closed by the record in this case. Judgment aflQrmed. 



TENNESSEE COAL, IRON & RY. 00. v. CfDREIER. 

(Circuit Court of Appeals, Flfth Circuit Aprll 16, 1901.) 

No. 959. 

1. Personal Injuries to Employés— Négligence and Contbibdtory Négli- 

gence — WlTHDHAWAL OP CASE FROM JdKY. 

If, in an action by an employé for Personal Injuries, there Is uncertalnty, 
on ail the évidence, as to the existence of négligence or contributory nég- 
ligence, whether arlslng from a eonflict of testlmony, or because, the facts 
being undisputed, fair-minded men may honestly draw différent conclu- 
sions therefrom, the case should not be withdrawn from the jury. Nei- 
ther should it be withdrawn unless the conclusion follows, as a matter 
of law, that no recovery can be had on any view which can be properly 
taken of the facts which the évidence tends to establish. 

2. Samb— Sape Appliances. 

Evidence showed that plaintiff was employed by a minlng company to 
drive a tram car used in carrying coal ont of a mine. When fli'st em- 
ployed, the boss driver went one trip with him, and he was Instructed to 
Bit on the car and drive as other drivers did. At a low place in the mine 
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he had to stoop to pass under, bendlng forward wlth hls face dose to 
his knees. After he had been at work for several weeks he was knocked 
off -wheii rldlng as usual on a new car sent in by the company, and in 
use for the flrst time. Until then he did not notice that it was higher 
than the other cars, and unsafe to use in the same way. Held, that the 
company's négligence In failing to furnish hiœ with a proper car was 
properly snbmitted to the jury. 
& Sâme, 

ïhe évidence, besides, tended to show that it was necessary to ride, 
80 as to furnish the mule light The mule drew two cars; the high one, 
on which plaintiff was ridlng, aceording to custom, being in front. More- 
oyer, it tended to show that the driveway was so obstructed that he 
could not hâve walked beside the car, and that it was Impracticable for 
him to walk and perform hls work. Held that, conceding that he knew 
that the car was higher than the others in use, he had a right to assume 
that its use was not dangerous, and that there was no error la a refusai 
to instruct that he was guilty of contributory négligence. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

Thls action was brought by J. D. Currler, the défendant In error, agalnst 
the Tennessee Ooal, Iron & Railway Company, a corporation under the laws 
of Tennessee, the plaintifE in error. In the circuit court of JefCerson county, 
Ala., and was duly removed to the United States circuit court for the South- 
ern division of the Northern district of Alabama. It Is an action for dam- 
ages on account of Personal Injuries received by Ourrier through the aJleged 
négligence of the Company. Currler was an employé of the company, en- 
gagea as a laborer In the coal mines. The négligence complained of was that 
there was a low place in the roof of the mines where Ourrier was at work 
for the company, and that he was furnlshed with a car too high to admit of 
hls safe passage under the low place In the roof, and that in attempting to 
ride the car under the low place, as he and other employés had been accus- 
tomed to ride other cars used In the mines, he was knodjed ofiC and seriously 
mjured. There are several counts in the complaint. Some of them are 
framed under the employer's liability act, and some of them are framed to 
charge the company as at common law. The Alabama statute, on which 
some of the counts are framed, Is as follows: "1749 (2950). Liability of master 
or employer to servant or employé for injuries. When a personal Injm-y is 
received by a servant or employé In the service or business of the master or 
employer, the master or employer is liable to answer In damages to sucb 
servant or employé, as if he were a stranger, and not engaged in such service 
or employment, in the cases followlng: (1) When the Injury Is caused by rea- 
son of any defect in the condition of the ways, works, machinery, or plant 
connected with, or used in the business of the master or employer. (2) When 
the injury is caused by reason of the négligence of any person In the service 
or employment of the master or employer, who has any superintendence in- 
trusted to him, whilst In the exercise of such superintendence. (3) When 
such injury is caused by reason of the négligence of any person In the service 
or employment of the master or em'ployer, to whose orders or directions the 
servant or employé, at the time of the injury, was bound to conform, and did 
conform, if such injuries resulted from his having so conformed. (4) When 
such injury is caused by reason of the act or omission of any person In the 
service or employment of the master or employer; done or made in obédience 
to the rules and régulations or by-laws of the master or employer, or in obédi- 
ence to particular Instructions glven by any person delegated with the au- 
thorlty of the master or employer in that behalf. (5) When such injury la 
caused by reason of the négligence of any person In the service or employ- 
ment of the master or employer, who has the charge or control of any signal, 
points, locomotive, engine, swltch, car, or train upon a railway, or any part 
of the track of a railway. But the master or employer Is not liable under 
this section, if the servant or employé knew of the defect or négligence caus- 
ing the Injury, and falled In a reasonable time to glve information thereof to 
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the master or employer, or to some person superlor to himself engaged in the 
service or employment of the master or employer, unless he was aware that 
the master or employer, or such superior already knew of such defect or nég- 
ligence; nor Is the master or employer liable imder subdivision 1, unless the 
defect therein mentioned arose from, or had not been dlseovered or remedied 
owing to the négligence of the master or employer, or of some person in the 
service of the master or employer, and intrusted by him wlth the duty of see- 
ing that the ways, works, machinery, or plant, were In proper condition." 
Code Ala, 18&6, § 1749. 

The Company filed four pleas. The first plea was a gênerai déniai of the 
allégations of the complaint. The other three pleas each alleged that Currier 
was guilty of contributory négligence, in this: (1) That he was negligently 
and improperly, or in an improper or négligent manner, riding on the car, or 
trip of cars, at the time of hls injxiry, and was thereby injured; (2) that he 
knew of the defect or négligence complained of in each of said counts sepa- 
rately and severally, and after acqulring such knowledge continued In de- 
fendant's service after the expiration of a reasonable time for the remedy 
thereof, and was thereby injured; and (3) that he failed to get ofC the car on 
which he was riding at the time of his injury before he reached the low place 
at which he was injured, as it was his duty to do. 

The plalntifC ofifered évidence tending to prove: That in July, 1898, he was 
an employé of the défendant company, which was engaged in operating coal 
mines at Pratt City, Ala. That in its business the défendant had tram cars 
pulled by a mule, and the plaintifE was driving the mule, carrying the tram 
cars loaded wlth coal from the entry to the deposit place at the slope. That 
Greenhill, an employé of the company, and the boss driver, made the flrst 
trip with the plalntifif, and ever after that the plaintifE rode the car just as 
Greenhill had done. That on the 19th of July, 1898, while plaintiCf was en- 
gaged about his worli, he was furnished a tram car four or five inches higher 
than the other cars which plaintiff had been handling. That this was a new 
car, and plalntifif did not know that it was higher than the other cars, and he 
did not discover the différence untll after he was dragged off and injured by 
the overhanging rocli at the low place. That at the time the plaintiff was 
hurt he was riding on top of the car In the same way that he had been riding 
the other cars, and in just the same way the superintendent, GreenhîU, show- 
ed him how to ride the flrst day he went to work there as a driver. It was 
usual and customary for the driver to rake the coal back (which the plaintiff 
had done in this instance), and to sit on the front of the car, and he was re- 
quired to sit in this position, and, when the low place was reached, to lean 
his body forward over his lap. It was pitch-dark In the mines, and It was 
necessary for the driver to sit in front, so as to throw the light ahead from 
the lamp on his cap. It was not customary for the driver to get down when 
passing the low place in the roof. The plaintifE testified: That he could 
bave gotten off before reaehing the low place, but it was somewhat dangerous 
to do so, as he was liable to get caught by the walls in raising up, and he 
could not pass by the mule then, as it would hâve been necessary for him to 
do to give light for the mule, and he would hâve had to walk In the water. 
That he knew there was some différence in the helght of the cars, but, to use 
his own language, "I had ridden on ail those cars in the mines, and hadn't 
been caught before, and I thought there was room for me to pass on any car 
va, the mines;" and he had been riding cars in the same way every day for 
about three months. The high car from which he was thrown was a new 
car, and he had not been warned as to its helght, nor did he know it. He 
further testified: "If I got off before I came to that low place, I would, as a 
matter of fact, hâve to be either behind that car, or between the loaded cars 
and empties. If I had not had the light of my lamp, which was on my cap 
in front, I would not hâve had any other light. My light was necessary for 
the work that was to be done In front of them. If I had been behind the 
trip wlth my light, It would bave been of no value to the mule or any one else. 
The light threw out Its rays only a little distance. I can't say how far. The 
light was for my beneflt, to see how to do the work, and for the mule to see 
how to travel. For the beneflt of myself and for the mule I should hâve been 
on the front of my trip In going out from the entry to the deposit place. 
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That Is where the drivers ride. • • * The danger I was guarding against 
at that time was keeping the mtile off the slope, and from gettlng run over by 
the trlp on the slope. * * * The car I was on was three or four inches 
higher than the one behind It, judging from the way they looked to me after 
I was hurt. * • • If it had been my business, and I had taken spécial 
notice, I suppose I could hâve seen that one car was higher than the other 
before I was hurt. A man with a lamp light would detect it. Yes; after the 
accident I had nothing but a lamp light, and I detected it because I was huit, 
and they were stopped there, and I had nothing else to do but notice them. 
They were not stopped when I hitched the mule to them. They were stopped 
when I coupled them together. They were stopped before I was hurt. I 
knew there was some little difCerence in the height of the cars used in that 
mine. There were about two hundred cars in the mines, ail together. 
* * * Up to this time I had no dlffieulty in passlng with any of them that 
I had used. I did nôt know the great difCerence that was in this car on 
which I was hurt. * * * It was not my duty to examine the cars, but to 
drive them. I was never instructed to examine the height of the cars, or by 
the rules required to do anything of the kind. At the low place in between 
the empties and the loads, if I got in behind the mule, the light on my cap 
would hâve given the light to the mule, but you can't get off the car, for the 
danger to yourself and to the mule, also. You couldn't get in front of the 
mule in time to keep him ofC the slope. Greenhill [the boss driver] rode on 
the front of the car when he was showing me, ail the way through; rode un- 
der the low rock. Greenhill told me to take care of the mule, and not let her 
get hurt. I couldn't get-ofC on the right-hand side without danger. There 
was a rock that hung over and so close to the track just as I crossed the new 
slope, and after I got on the side track there was water, and I could not hâve 
gotten ahead of the mule. I would bave been behind the mule If I had 
gotten offl before I reached the low place. When the mule got to the low 
place she turned to the right, between the two tracks, and that let her out 
from under the low place, and if I had gotten off on that side I would hâve 
been right behind her; and she fllled the space between the loaded and the 
empty tracks, and I couldn't get by her, and besides, it would bave had a 
tendency to tum her on the slope. • * • i wanted to keep the mule oft 
the slope, to keep her from belng klUed by the cars coming down from the 
engine, which let the cars down. They came down fast, without anybody on 
them, and are liable to come at any time. I had no way to pull back. She 
had no reins. In going to the point where the low rock was, it was down- 
hill, and there was no way for the mule to hold back. She had to trot along 
to keep out of the way of the car." There was other testimony oflfered by 
the plalntiff tending to show that one Meagher, the bank boss, employed the 
plaintifC, and that he had charge of aU the men and ail the machinery in the 
mines. Evidence was oflfered by the défendant conflicting in many respects 
with the foregoing statements. The questions of négligence on the part of 
the défendant and of contributory négligence on the part of the plaintif? were 
submitted to the jury. The jury found a verdict for the plalntiff for $1,500, 
on which judgment was entered. The Company sued out this writ of error 
to reverse the judgment. Several errors are assigned, which ralse the ques- 
tions consldered In the opinion. 

W. I. Gnibb (Walker Percy, on the brief), for plaintiff in error. 

A. 0. Lane and F. S. White, for défendant in error. 

Before PAEDEE, McœEMKaC, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The contentions of the plaintiff in error, when analyzed, are, in 
effect, that the trial court should bave instructed the jury to ând 
for the Company, because (1) the facts proved did not show négli- 
gence on the part of the Company; and (2) that, if the company was 
négligent, the défendant was guil^ of contributory négligence. In 
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examining thèse propositions we must remember that if tliere is iin- 
certaintj, on ail the évidence, as to the existence of either négligence 
or contributory négligence, tlie question is not one of law, but of 
fact, and is to be settled by the jury; and tbis is true wbether the 
uncertainty arises from a conflict of testimony, or because, the f acts 
being undisputed, fair-minded men may honestly draw différent con- 
clusions from them. A case should not be withdrawn from the jury 
unless the conclusion foUows, as matter of law, that no recovery 
can be had upon any view which can be properly taken of the facts 
the évidence tends to establish. Eailroad Co. v. Stout, 17 WaU. 657, 
21 L. Ed. 745; Nelson v. Railroad Co., 40 C. G. A. 673, 100 Fed. 731. 

The plaintiff, Currier, was at work in the coal mines of the Com- 
pany. He, of course, assumed the apparent risks and dangers inci- 
dent to his employment. But it is clearly the duty of the employer 
to use reasonable care to see that the appliances, implements, and 
cars fumished the employé with which to work are safe and fit for 
the purposes for which they are intended. Kailway Co. v. Archibald, 
170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. 1188; KaHway Co. v. Mur- 
ray, 42 C. C. A. 334, 102 Fed. 264. The évidence shows that Currier 
was employed to drive a tram car used in carrying coal out of the 
mine. When first employed, the boss driver went one trip with him. 
He was instructed to sit on the car and drive. There was a low 
place in the mine, where the driver had to stoop to pass under. 
He had to bend forward, with his face close to his knees. In this 
way he passed under safely. Currier drove in this way for several 
weeks. Other drivers were accustomed to drive in the same way. 
The Company, through its agent or superintendent, furnished the cars 
and sent them to the slope where Currier was at work. On the 
19th of July, 1898, after Currier had been at work several weeks, 
while driving under the low place, riding and stooping in the usual 
way, he was knocked off the car by the rock forming the roof of 
the mine. It was immediately apparent that the car on which he 
was riding (a new car sent in for use that day for the flrst time) 
was higher than the other cars. It was so high, in fact, that a 
driver sitting and stooping on it could not safely pass under the low 
place. The company had knowledge, or was chargeable with knowl- 
edge, of the condition and construction of its tram cars, and whether 
or not they were so constructed that they could be safely used in 
the mines. Thèse facts, we think, to say the least, so tended to 
show négligence on the part of the company as to make the question 
proper to be submitted to the jury, Eailway Co. v. Eckman, 42 0. 
C. A. 344, 102 Fed. 274. 

Was the plaintiff so clearly guilty of contributory négligence as to 
make it improper to submit the case to the jury? It is true that he 
knew of the sloping or low place in the mine. He knew of the dilH- 
culties in passing under it with the cars in use. It is urged that by 
ordinary observation he could hâve seen that the car on which he 
was hurt was higher than the others. The évidence, or at least 
part of it, tended to show that it was necessary for him to ride on 
the car, so as to furnish the mule light from his lamp attached to 
his cap. The mule was drawing two cars, the high one being in 
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front. He was foUowing the custom of riding on the front car. 
There was évidence tending to show that the driveway was so ob- 
structed at the sides that he could not hâve walked at the side of the 
car. There was much évidence tending to show that it was not 
practicable to walk and perform the duties imposed on him. But, 
aside from this, granting that he could tell that the new car was 
higher than the others in use, and that he did discover the fact, we 
think that he had the right to assume that, althongh it was higher 
than the others, it was not so high as to make its use dangerous. 
The employé may assume that the employer obsen'es reasonable 
eare in selecting the appliances furnished. We do not think that 
the learned judge in the trial court erred in refusing to instruct the 
jury, as matter of law, that the plaintifE was guilty of contributory 
négligence. The judgment of the circuit court is aflflrmed. 



ELI MINING & LAND 00. et al. v. CARLETON. 

(Circuit Coui-t of Appeals, Eiglitti Circuit. April 10, 1901.) 

No. 1,472. 

1. Appeal— Rbview— Trtal to Court— Findings op Fact. 

Wtien a common-Iaw action is trled to tlie court, its findings of fact are 
eonclusive on appeal; and, if tlie facts found are sufficlent in iaw to sup- 
port tlie judgment, it must stand, unless the court erred In admitting or 
rejecting évidence over the objection of the complaining party. 

2. Samb — Objections to Evidence — Sdpficiekcy. 

An objection to a question propounded to a -witness, that it is "imma- 
terial," is Insufficient to support an assignment of error based on the ac- 
tion of the court in overruling it; such objection being tantamount to no 
objection at aU. 

8. Same — Questions not Raised Bblcw. 

Objections to questions propounded to wttnesses not brought to the at- 
tention of the lower court, and its opinion talsen thereon, cannot be re- 
vlewed. 

4. Samb — Habmlbss EnKOR— Phoper Cross-Examination of Witnbss. 

In an action to recover possession of an alleged placer-mining claim, de- 
fendant was allowed to asls a witness on cross-examination if he would, 
as a placer miner, undertake to worii the ground in question, and malie 
it pay as a placer mine. Eeld, that the question was clearly withln the 
llmits allowable, but that, if the ruling had been erroneous, plaintiff could 
not complain, as the witness' answer was not prejudicial to him. 

5. Same — Objections to Leading Questions. 

An objection that a question propounded to a witness is leadlng wiU 
not be revlewed on appeal. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Joël F. Vaile and John A. Ewing (Edward 0. Wolcott and William 
W. Field, on the brief), for plaintiffs in error. 

W. H. Bryant (G. S. Thomas and H. H. Lee, on the brief), for défend- 
ant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge. This action was brought by the Eli 
Mining & Land Company, a Colorado corporation, A. D. Searl, Mrs. 
F. C. Schroeder, Nellie M. Schroeder, A. S. Scliroeder, John W. 
Schroeder, Mrs. Dora Ehlers, Mrs. Maria Dunhore, A. F. Britton, and 
H. J. Gray, plaintiffs in error, against S. L. Carleton, tlie défendant in 
error, to recover the possession of an aUeged placer-mining claim in 
the California mining district, in Lake county, Colo. By written 
stipulation of the parties a jury was waived, and the cause tried be- 
fore the court. After hearing the évidence and arguments of counsel, 
the court announced its conclusions in the case in the following 
terms: 

"RINBR, J. Case No. 3,846, argued yesterday. In my judgment, the évi- 
dence in this case does not show that the ground in controversy is placer 
ground. I think, too, the good faith of the parties mailing the placer loca- 
tion, and their grantees, may well be doubted. The location was made twen- 
ty-three years ago, and no effort bas been made by them to develop and 
worli the claim as a placer. Neither is it established as a fact by the testi- 
mony that the necessary assessment work has been performed. The views 
just expressed seem to be in harmony with the findings of the land depart- 
ment, but, if it were otherwise, It could make no différence, as the findings of 
that department must be held to be conclusive upon the questions of fact; that 
is to say, as to the character of the land, etc. A judgment will be entered 
in favor of the défendants." 

Whether thèse utterances of the court are treated merely as the 
opinion of the court, or as a gênerai or a spécial finding of facts, they 
présent nothing for the considération of this court. They at least 
constitute a sufflcient gênerai flnding in favor of the défendant. The 
fact is found that the ground in controversy is not placer-mining 
ground, and this flnding is fatal to the plaintiff's case. The principal 
error assigned is that the findings of the court are not supported by 
the évidence. But, when a common-law action is tried to the court, 
its findings of fact are conclusive on this court; and, if the facts 
found are suflBcient in law to support the judgment, it must stand, un- 
less the court erred in the trial of the case in admitting or rejecting 
évidence over the objection of the complaining party. Hill v. Wood- 
berry, 49 Fed. 138, 1 C. C. A. 206, 4 U. S. App. 68; Trust Co. v. Wood, 
8 C. C. A. 658, 60 Fed. 346; Searcy Co. v. Thompson, 13 C. C. A. 349, 
66 Fed. 92; Hughes Co. v. Livingston, 43 C. C. A. 541, 104 Fed. 306; 
British Queen Min. Co. v. Baker Silver-Min. Ce, 138 U. S. 222, 11 Sup. 
et. 523, 35 L. Ed. 147. 

Four errors are assigned, based on objections to questions pro- 
pounded to witnesses by the défendant: On cross-examination the 
défendant asked a witness, "Would you, as a placer miner, undertake 
to v^ork that ground and make it pay as a placer mine?" To this 
question the plaintiiïs interposed in the lower court the objection 
that the question was "immaterial" only, which, as we hâve often 
held is tantamount to no objection at ail. Insurance Co. v. Miller, 
8 C. C. A. 612, 60 Fed. 254, 256; Raiiroad Co. v. Hall, 14 0. C. A. 153, 
66 Fed. 868, 870; Equipment Co. v. Blair, 25 C. C. A. 216, 79 Fed. 896; 
U. S. V. Shapleigh, 4 C. C. A. 237, 54 Fed. 126; Ward v. Manufactur- 
ing Co., 5 C. C. A. 538, 56 Fed. 437; Insurance Co. v. Frederick, 7 C, 
C. A. 122, 58 Fed. 144; Eailroad Co. t. Henson, 7 0. C. A. 349, 58 
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Fed. 531, 532; Minchen v. Hart, 18 0. G. A. 570, 72 Fed. 294, 295. In 
this court various other objections to questions are set up, but thèse 
objections were not brought to the attention of the lower court, and 
its opinion taken on tliem, and for that reason this court cannot con- 
sider them. Eailroad Go. v. Henson, supra; Trust Go. v. Wood, 
supra; Drexel v. True, 74 Fed. 12, 20 0. 0. A. 265; Philip Schneider 
Brewing Go. v. American Ice Mach. Go., 23 G. G. A. 89, 77 Fed. 138, 
149; Fred J. Kiesel & Go. v. Sun Ins. Office of London, 31 0. G. A. 
515, 88 Fed 243, 247; Grattan Tp. v. Ghilton, 38 G. G. A. 84, 97 Fed. 
145, 150. Moreover, the question was clearly within the limits al- 
lowable in the cross-examination of an adversary witness. But, if 
the ruling had been erroneous, it would hâve been an error without 
préjudice; for the answer of the witness to the question was not 
prejudicial to the plaintiff, whose witness he was. A precisely simi- 
lar objection was made to two other questions, to which the same 
answers apply. To another question the only objection made was 
that it was "leading," — an objection never regarded by an appellate 
court. Finding no error in the record, the judgment of the circuit 
court is afflrmed. 



WESTERN UNION TEL. 00. v. BUEGESS. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1901.) 

No. 835. 

1. Appeal— Retibw— RuLiNGS ON ADMISSION OU Rejbction of Evidence. 

Eulings of a triai court admitting or rejecting évidence are not revîew- 
able on wrlt of error uniess the objections made speciflcally stated the 
ground of objection. 

2. Mastek and Servant— Pellow Servants— Négligence fob Which Master 

18 LiABLB. 

Although a foreman may be a fellow servant with one worklng under 
hls orders for gênerai purposes, for whose négligence resulting In injury 
to hls subordlnate the master Is not liable, yet when such négligence Is in 
the faihire to discharge a positive dnty which the master owes to the 
servant, and which cannot be delegated, the rule of Eonllabllity is not 
applicable, and his négligence Is that of the master, who is responsible 
for Its conséquences. 

8. Same— Injdrt dp Servant— Contribotory Négligence. 

Plaintifif, employed as a lineman by défendant telegraph company, was 
dlrected by hls foreman to climb a pôle and saw it off some 40 feet from 
the ground. In dolng the worU he held to the pôle with one hand above 
the place where he was sawlng, and when the pôle was partly sawed 
through It broke off, causing plaintlfC to fall, and he received an injury. 
There was évidence tending to show that plaintiff was Inexperienced, and 
was changed from work upon the ground, to which he was accustomed, 
to the work of eutting down the pôle, without any waming as to the 
danger, or instruction as to the safest mode of doing the new work. 
Held, that upon such state of facts it could not be sald as matter of law 
that he was gullty of contributory négligence in not Inspecting the pôle 
for hlmself to ascertain Its soundness, or in the particular method adopted 
for sawlng off the section, but that such question was one of fact for the 
jury. 

i. Same— AssuMED Risks— Failcre to Instruct Inexperienced Servant. 

A servant cannot be held to hâve assumed a risk of the employment the 
danger from which, owing to his inexpérience, which is known to the 
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master, he is incapable of understanding and appreciating, and as to 
which he ig given no warning or instruction,! 
5. Pbdbbal Courts— Confcbmity to State Practice. 

Rev. St. § 914, requiring the practice and procédure in the courts of 
the United States in actions at law to conform as nearly as may be to 
tîie State practice, does not make a provision of a state statute requiring 
the jury on its retirement to take with them the written instructions 
of the court controlling in a circuit court of the United States sitting with- 
in the state.2 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

This action was brought to recover damages for a pcrsonal Injury sustained 
by the défendant in error while in the employ of the plaintifC in error as a 
lineman. Spealsing generally, the worlt of a lincman consisted in stringing 
wires, puttlng up and talîing down pôles, digging holes, and the like. One of 
the methods of taking down and removing a telegraph pôle was for a line- 
man to climb the pôle, and saw it ofC in sections, beginning about four or 
five feet from the top, until the pôle was eut sufficiently Ibw to make it prac- 
ticable to pull down the remainder of the pôle and remove it. The défendant 
at the time of the injury had, pursuant to directions from hls foreman, Shadd, 
climbed the pôle, situated on a street in the city of Cleveland, Ohio, up to a 
distance of about 40 feet from the ground and about 5 feet from the top of 
the pôle, the pôle being about 7 inches in diameter, and was engaged in saw- 
ing off a section of the pôle, supporting himself by placing hia left leg around 
the pôle, or "hugging" It with the left leg, and placing the climbing spur on 
the foot of the right leg in the pôle. He was sawing with one hand and 
holding with the other just above the point at which the saw blade was cut- 
ting through the pôle, and when the pôle was sawed about three-fourths of 
the way through the top section broke off and f ell, striking the défendant in 
error, in conséquence of which he fell upon the sidewalk, suffering severe in- 
juries. The défendant in error himself describes what occurred as foUows: 
"I commenced sawing until, I think, the pôle — as near as I can remember, I 
thlnk the pôle was about half ott, and I felt it eoming. It did not crack, or 
nothing more. It commenced eoming towards me. I was up there on the 
pôle, with my right hand oyer hère (indicating), and my left hand about three 
inches above. I felt it eoming, and I threw my hand down to catch on the 
lower pièce of the pôle. Just got a small hold there, when that other pièce 
struck me. I grabbed the pièce that had broken off, and fell backwards. It 
■was over me until I tumed over. I can remember turning over. I had hold 
of the pôle something like that (indicating), and I shoved the pôle away from 
me. That is as far as I can remember." The défendants left leg was so 
broken and crushed by the fall that amputation was rendered necessary, and 
other serious injuries were suffered. There was évidence in the case tending 
to show that work or expérience as a Uncman during a period of 6 to 12 
months was necessary to reasonably qualify such hneman tor the dangerous 
woTk of climbing and sawing down pôles by sections, like the work in which 
défendant in error was engaged at the time of the injury. There was also 
évidence tending to show that the pôle on whicb he was at work had been 
standing in position and in use for about 18 years, and that the life of a pôle 
like it, or the time during which It would remain soimd and safe, was from 
12 to 20 years. It was what is called a white cedar pôle. There was no 
System of inspection of the pôles on the particular Une of which this pôle was 
a part, and the record falls to disclose any rule promulgated or custom adopt- 
ed by which it was the duty of défendant in error, or any other particular 
person, to make inspection; nor Is any contract provision, direction, or instruc- 
tion in that regard shown. 

1 Rlsks assumed by servant, see note to Chesapeake & O. K. Co. v. Hennes- 
sey, 38 O, O. A. 314. 

2 Conformity to practice In state courts, see notes to O'Oonnell v. Reed, 5 
C. C. A. 594; Nederland Life Ins. Co. v. Hall, 27 G. O. A. 892. 
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Durlng the early part of the year 1896 the défendant în error had workeS 
about 60 days, at irregular intervais. In the construction of a telegrapli Une 
on a railroad caJled tàe "Iilma Northern," and during about 6 or 8 days of 
that time had done the work of climblng pôles and stringing or tying wires, 
or assisted In such work; but the remainder of the time was engagea in what 
is called "ground! work," such as carrylng pôles, settlng them in the gromid, 
and other work, which did not require climbing the pôles for any purpose. 
He commeneed work for the plalntifC in error on the Ist day of August, 1896, 
aud hls in jury was sustained on the 12th day of the same month. Sucli work 
as he dld while in the service of plaintiiï In error, before the injury, cousisted 
In ground work, until in the afternoon of the llth day of August. What took 
place then and on the morning of the accident was stated by the défendant 
In error, and may be given just as found in the record, as foUows: "Q. Let 
me call your attention to the evening of the llth of August. Did you hâve 
an interview with the foreman of that Company on that evening? A. While 
we were at work? Q. Yes. A. Yes, sir. Q. TJnder whom were you working 
at that time? A. W. A. Shadd. Q. What was his position? A. Foreman. 
Q. Was there any one else who had authority over you besides Shadd? A. 
Yes, sir. Q. Who was that? A. Mr. Miles. Q. What was hls position? A. 
Assistant foreman. Q. What did thèse foremen usually do while you were 
working with them? What orders did they give? What did they do? A. 
They told us what we were to do, and we did that usually. Q. Who engaged 
you to work for the Western Union Telegraph Company? A. Mr. Miles. 
Q. Well, now, you can go on and state what Shadd told you that evening of 
the llth of August. A. We were working in the city. I do not know what 
Street we were on. He said to the gang, 'Boys, we will go over and take 
down the rest of thèse pôles.' He named the street, and we started over. 
On the road over — We did not hâve any ax. I asked Mr. Shadd how we 
were going to take them down. He said, 'We will eut them from the top.' 
We went on over, and come to the first pôle. He told Jim Lang, — I thiuk his 
name was Jim, — 'You and Burgess take this pôle.' Q. That was the evening 
before? A. That was the afternoon of the llth. I said, 'Mr. Shadd, I ne ver 
did any of this kind of work, sawing down pôles.' He said, 'You can take 
the pôles ofC of the rope fôr Jim.' Acd Jim started up the pôle. On the way 
up — it was a step pôle — he eaught his saw on the step, and broke it. Q. 
What do you mean by a step pôle? A. That pôle has iron steps driven in the 
side of It, to make steps— to make a ladder. Q. Climbers? A. Yes, sir. He 
broke his saw when he went on it, then he came down, and told me to saw 
until he went down to the — Q. Who told you to go up the pôle? A. Jim 
Lang. Q. A man who was working with you? A. Yes, sir. Mr. Seribner: 
This is to show what expérience he had. This was not the time he was hurt 
This was the evening before he was hurt. I want to show what expérience 
he had. The Court: I do not hear any objection. Mr. Newbegin: I object to 
this line of testlmony. Mr. Seribner: I want to show simply that this was ail 
the expérience he had. Q. Did you ever saw a pôle down before that? A. I 
sawed some on a pôle. I did not take any pièces down. Q. You may state 
to the court what occurred the next day. A. Well, the next morning we got 
ready to go to work, and Shadd said to Mr. Henderson and me, 'You will go 
over on that terminal pôle, and change the iron.' Shadd had put it on the 
day before, and put It on wrong. He said, 'You Will go over and change that, 
and come over where we are working.' We did so. I should judge it was 
about half-past ten in the morning when I got there, — got over where they 
were at work. The gang was working on that street. I think it is St. Clair 
Street. They were taking down wires and taking off cross-arms. We come 
up to where they were. Shadd says to Mr. Henderson, he says, 'Red, you 
and Burgess go to sawing pôles.' I asked him if I was to take the pôles off 
the ropes for Mr. Henderson. He said, 'No, you take this pôle, and Ked will 
take the other one.' Q. What did you do then? A. I pieked up a handline 
and handsaw that was laying on the sidewalk and proceeded to climb the 
pôle. Q. At the time you started up the pôle, where was Mr. ShaddT A. 
When he had told me to take this pôle, he had started uptown. Q. Where 
was Mr. Miles at that time? A. Mr. Miles was, I should judge, about 60 feet 
eut in the street Q. Did he see you go up the pôle? A. Yes, sir. Q. Ga 
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aheaa, and state what you dld. A. Went up the pôle there, tied our Eanflline 
on the poîe above where I Intended to saw It. There was a bracket there. I 
fastened the end of the rope on the bracket. I started my sawing on the 
pôle right over the bracket. I put the rope over the bracket to keep it out 
of the way of the saw. • • * Q. You may state what knowledge you 
had, if any, in regard to the condition of that pôle, as to its being rotten or 
Sound. A. None at ail. Q. You may state what you knew, or what knowl- 
edge you had, as to the danger of sawing off a pôle. (Objected to.) A. None 
at ail. I had never seen any of that kind of work done until the day before. 
Never heard of it. (Exception taken to both the question and form of an- 
swer for reasons heretofore given.) Q. You may state what directions were 
given to you by Mr. Shadd, or Mr. Miles, or any one, as to how this work 
should be done. A. None at ail. Q. You may state whether Mr. Shadd or 
Mr. Miles ever informed you that the pôle was rotten, or what the dangers 
were in doing the work. (Question objected to by défendant. Objection 
overruled. Défendant excepts on ground that he tookHhe risk of the work 
upon himself.) A. Nothing. Q. You may state what instructions, if any, Mr. 
Shadd, or Mr. Miles, or any one gave you as to the manner in which you 
should do that work. A. They had never given me any. Q. You may state 
whether or not they direeted you to make any tests of the pôle to ascertain 
Its condition. (Question objected to. Objection sustained.) The Court: Ask 
him what directions were given him. Q. You may state what, if any, direc- 
tions were given to you in regard to testing the pôle to ascertain its condi- 
tion. (Objected to, and not answered.) Q. Now, you may state, if you know, 
what was the height of that pôle from the ground; that is, from the point at 
which you fell. A. From where it broke, I would judge about forty feet. Q. 
About how much dld you saw off? A. About four feet and a half. Q. Ftom 
the top? A. Yes, sir. Q. Upon what did you fall? A. The sidewalk. Q. 
What kind of a sidewalk was it, — brick or stoneî A. It was, I think, what 
they eall a sandstone sidewalk. Q. Just describe the manner in which you 
sawed that off,— the direction in which you sawed. A. I was standing with 
my back to the building, standing on the pôle with my back to the building, 
and was sawing with my right hand. Q. What were you holding on with? 
A. With my left hand. Q. With your feet braced on the pôle? A. I was 
on the pôle like this (indicating), sawing aroimd hère on thls corner (indi- 
cating), had hold about like that where I was sawing hère (indicating). Q. 
Opposite the middle of your body? A. Yes, sir. Q. You had to saw below 
your hand? A. My hand was above the eut. Q. You were holding on with 
your feet below the eut? A. Yes, sir. Q. Was there any steps on that pôle? 
A. No, sir." The testimony thus given by the défendant in error is substan- 
tially uncontroverted. The foreman, Shadd, was examined as a witness. So 
far as he relates what occurred, he does not differ materially from the de- 
fendant in error, although he does not remember, or, if so, does not state, the 
conversation between him and the défendant in error so fully as the de- 
fendant in error does; but he does not contradict or deny what the défendant 
In error sald. There was some évidence tending to show that the pôle was 
intemally decayed and unsound, although the weight of the évidence is to the 
effect that it was substantially sound. 

In the pétition négligence was chargea in two respects, and recovery sought 
on both grounds. First, the plaintiff in error was charged with négligence in 
putting the défendant to the work In which he was at the time engaged, with 
knowiedge that he was inexperienced in that partlcular kind of work; that it 
was attended with greater danger than the work In whicB he had theretofore 
been engaged, and that this was done without any warning of the increased 
dangers, and without any instructions reasonably calculated to enable him to 
do the new work In a safe and proper manner so as to guard himself against 
Injury. Second, as a distinct ground of recovery it Is alleged that the de- 
fendant in error was set at work upon a pôle which was dangerous, decayed, 
and liable to break, the condition of which was known to plaintiff in error, 
or by proper Inspection ought to hâve been known to the plaintifC In er- 
ror In the exercise of that reasonable care for the safety of its servants, 
which, it is alleged, was one of the master's obligations. At the close of the 
whole of the évidence plaintiff in error moved the court to direct a verdict lu 
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favor of the défendant, the motion being in the following language: "Tlie de- 
fendant, by its attorneys, requests the court to instruct tlie jury to return a 
verdict for the défendant, for the reason stated that on the whole case the 
law required a verdict for the défendant." This request was declined, and 
exception taken. Ail questions in relation to the second ground of recovery 
were eliminated from the case by the court below in the instructions to the 
jury. The Instruction in this respect was that the master was not liable on 
account of a latent defect lilie that of internai decay in the pôle, and that the 
master was under no duty to the servant to make inspection of the pôle at 
which he was put to work. The jury was told to disregard this aspect of the 
case. The court then submitted the case to the jury to détermine, as a ques- 
tion of fact, whether the plaintifC in error was or was not reasonably quali- 
fied for the work at which he was put, and whether that work involved dan- 
gers and risks in excess of that which he had been previously accustomed to 
do, and, if so, whether or not the foreman, Shadd, knew that he was inex- 
perienced In the work at which he placed him. In short, the case was al- 
lowed to go to the jury on the question of négligence alleged as the first 
ground of recovery, and the Instructions to the jury in relation to that ques- 
tion were full and spécifie. The trial resulted in a verdict and judgmeut in 
favor of the défendant in error for $5,000, and thereupon the plaintifC in error 
sued out the writ of error on which the case is before us for" review. Excep- 
tions were taken to the ruling of the court in the admission and exclusion of 
évidence; to différent portions of the court's instructions to the jury; to the 
refusai of the court to give certain spécial requests in charge; the déniai of a 
request by plaintifC in error that the jury be permitted to take with them to 
their consultation room the wrjtten charge of the court; to the refusai of the 
court to arrest judgment upon the ground, to use the very language of coun- 
sel: "That upon the statement of the pleadings herein the said défendant is 
entitled to judgment in Its favor;" and errors (27 in number) are assigned on 
thèse différent grounds. 

Henry & Robert Newbegin, for plaintifE in error. 

Harvey Scribner and W. H. Handy, for défendant in error. 

Before DAY and SEVERENS, Circuit Judges, and CLARK, Dis- 
trict Judge. 

CLARK, District Judge, after stating tlie case, delivered the opin- 
ion of the court. 

We do not deem it necessary to discuss in détail and separately 
each of the various errors assigned. We shall consider briefly only 
those chiefly relied on in the argument at bar, and which seem to us 
sufflciently serious to require separate and spécial treatment. 

In regard to the seventeen errors assigned to the court's action in 
the admission and rejection of évidence, it is suiïicient to say that in 
only tvFO or three of thèse were the exceptions spécifie in stating the 
ground of the objection, and the assignments of error could not, for 
this reason, be sustained. Toplitz v. Hedden, 146 U. S. 252, 13 Sup. 
et. 70, 36 L. Ed. 961; Railroad Co. v. Hellenthal, 31 C. C. A. iU, 88 
Fed. 116, and cases there cited. 

Such of the objections as were sufQciently spécifie are, in our opin- 
ion, not well taken. Indeed, we do not regard any of the exceptions 
taken to the rulings in relation to the évidence as tenable, apart from 
the difficulty that they are not sufQciently spécifie to put the court in 
error in overruling the objections. In support of the error assigned 
on the ruling of the court in refusing to direct a verdict in favor of 
the défendant it is urged, first, that the foreman and défendant in 
error sustained to each other the relation of fellow servants, and that 
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tliere is no liability on the part of the master for an in jury to the 
défendant in error caused by négligence, in any respect, of Ms fellow 
servant. It is not to be doubted, and is conceded, that, as a gênerai 
proposition, the relation between the foreman and the servants at 
work under his orders and directions are fellow servants, and the gên- 
erai rule of nonliability of the master is not controverted. Where, 
however, the négligence of the foreman is in the failure to discharge 
one of those positive duties which the master owes to the servant, and 
which cannot be delegated, the rule of nonliability is inapplicable, 
and the master is responsible for the foreman's failure to discharge 
this positive duty. The case in this respect is undistinguishable from 
Felton V. Girardy, 43 C. C. A. 439, 104 Fed. 127; Kailroad Co. t. 
MiUer, 43 C. G. A. 436, 104 Fed. 124, recently decided by this court. 
It is sufQcient to refer to those cases, where the subject will be found 
discuased, and the distinction involved pointed out, and it is unneces- 
sary to restate the doctrine for the purposes of this case. 

Much of the argument at bar and in the brief was and is devoted 
to an effort to show that the défendant in error was guilty of such 
contributory négligence as defeated his right to recover, if otherwise 
made out. The contention is that it was négligent in the servant to 
climb the pôle, without any inspection as to its soundness, a distance 
of 40 feet, and take hold of it with one hand above the saw, and then 
proceed to eut offl the section in that position. In answer to this we 
remark that the record does not disclose that any question of con- 
tributory négligence of the défendant in error was urged or presented 
on the trial in the court below, unless the motion to direct a verdict 
for défendant must be regarded as distinctly raising that point. No 
spécifie instruction was requested in that regard, and no distinct rul- 
ing had, or exception taken or reserved. Eailroad Co. v. Ives, 144 
U. S. 409, 12 Sup. et. 679, 36 L. Ed. 485; Columbus Const. Co. v. 
Crâne Co., 40 C. G. A. 35, 98 Fed. 946. Under such circumstances it 
will admit of serions doubt whether such question is presented for con- 
sidération or review by this court. Conceding, however, but not decid- 
ing, that a gênerai motion to direct a verdict upon the whole record, 
without stating the spécifie grounds of the motion, is suflBcient to 
raise the question of contributory négligence, we conclude, on the évi- 
dence disclosed in this record, that this was an issue of fact, which, 
like the question of négligence, was proper for the considération of the 
jury. It will appear from the statement of the case that there was 
some évidence tending to show that the défendant in error was an in- 
experienced servant, and was changea from the work to which he had 
become accustomed, and set at work which involved greater danger, 
without any warning or instruction as to the safest mode of doing the 
new work. Under such circumstances, and in this state of the case, 
we think the question of contributory négligence was a question of 
fact for the jury to détermine. In view of such a state of the case, if 
the jury should find that the défendant in error was not sufiiciently 
experienced to enable him to do the new work, and that he was nei- 
ther wamed nor instructed as to the proper mode of doing the work, 
we conclude that it could not be said as matter of law that the serv- 
ant was guilty of contributory négligence in not making an inspec- 
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tion of the pôle for himself, and in the particular method adopted of 
sawing off the section of the pôle. It could not be said, upon the 
facts of this case, that défendant in error was guilty of négligence as 
matter of law if he supposed the pôle was sound, and that he might 
safely do the work as it was done. If the pôle was regarded, upon 
reasonable ground, as sound, it could not be said that the method of 
sawing, up to the time the section broke ofE and fell, was an obvious 
danger to an inexperienced servant without instruction or warning. 
The exceptions to the court's instructions on which the nineteenth, 
twentieth, twenty-flrst, twenty-second, and twenty-third errors are 
assigned, only raised and sought to raise the same gênerai objection 
as was presented by the motion to direct a verdict for the défendant. 
In support of thèse gênerai assignments it is said : 

"AU of thèse propositions as chargea by the court were erroneous, and mis- 
leading to the jury. We hâve shown both from the admissions in the plead- 
îngs and the évidence that the plaintifC knew of the spécial risk of the work. 
We hâve further shown, and the court charged the jury, that it was the duty 
of the plaintifC to inspect the pôle for himself to see whether it was a safe 
one for hlm to work at; or, on the other hand, if its unsafe condition was 
latent, that he took the risk upon himself." 

In relation to thèse assignments we need only say that we think 
they relate to questions of fact, which were properly submitted to the 
jury for détermination, and the point at issue is substantially the 
same as the gênerai question involved in the motion to direct the ver- 
dict, and is disposed of in what was said in relation to that question 
and the cases cited. 

The twenty-fourth assignment of error présents objection to the 
court's refusai to give in charge the following request, made by the 
plaintiff in error: 

"When the plaintifC accepted the employment of the défendant as a line- 
man, he held himself out as compétent to discharge ail of its duties in the 
Une of his work as sueh lineman, and cannot now be heard to complain on 
account of having received an injury while In the Une of his duty." 

This request was clearly unsound, and properly refused, as will ap- 
pear by referring again to Railroad Co. v. Miller and Felton v. Gir- 
ardy. 

It is flnally assigned as error (twenty-flfth assignment) that the 
court refused to permit the jury to take with them on their retirement 
the written charge, in accordance with section 5190 of the Code of 
Ohio, which provides: 

"And ail written charges and instructions shaU be taken by the jurors in 
their retirement, and returned with their verdict into court, and shall remain 
on file with the papers in the case." 

The contention is that under section 914 of the Revised Statutes 
of the United States this rule of practice prescribed for the state 
courts of Ohio was applicable to this court. It is settled, however, 
that a provision like that f ound in the Ohio Code of Practice does not 
control proceedings in the circuit courts of the United States sitting 
in that state, and the objection is consequently not well taken. St. 
Clair V. U. S., 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. Ed. 936; Nudd v. 
Burrows, 91 U. S. 439, 23 L. Ed. 286. See, also, Railroad Co. v. Horst, 
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93 U. S. 291, 23 L. Ed. 898; In re Chateaugav Ore & Iron Co., 128 U. 
S. 544, 9 Sup. et. 150, 32 L. Ed. 508; City of Lincoln v. Power, 151 
U. S. 436, 14 Sup. et. 387, 38 L. Ed. 224; Shepard t. Adams, 168 U. S. 
618, 18 Sup. et. 214, 42 L. Ed. 602,— wliere this gênerai subject wiU 
be found considered and tlie cases reviewed. 

The twenty-sixtli errer assigned is to the court's déniai of motion in 
arrest of judgment, and is clearly not tenable; and the twenty- 
seventh assignment only seeks to raise in différent form the main 
question presented and necessarily involved in the considération and 
disposition made of that question, and does not seem to require sepa- 
rate discussion. 

What is thus said concludes such discussion as we think the varions 
errors assigned require, with the resuit that we do not regard any 
of them as well taken. Judgment afflrmed. 



BAGJGîS V. MAKTIN et al. 

(Circuit Court of Appeals, Blghth Circuit Aprll 4, 1901.) 

No. 1,308. 

1 , Appbal— Instructions— Exceptions— SiippicrBNCY. 

Where instructions given at plaintiff's request embrace several distinct 
propositions, a gênerai exception to tlie giving of the Instructions, and to 
eacli and every part tliereof, is not sufficient to support an assignment of 
error which only relates to one proposition included therein. 

2, Same — Repusal to Qivb Instructions. 

A gênerai exception to the refusai to give Instructions, Including sev- 
eral distinct points, Is not sufficient to support an assignment of error. 
& Stbebt Railboads—Negligbnce— Evidence— Admissibilitt. 

Where tlie receiver of a streel railroad défends an action for the négli- 
gent killlng of an alleged passenger on the ground that she was not a 
passenger on the car, and dld not recelve any Injuries through défend- 
ants négligence, the clothing worn by deceased at the time of the acci- 
dent is admissible for the purpose of her identification, and as tending to 
show the nature and extent of her Injuries. 

4. ApPEAL — MiSCONDUCT OF COUNSEL. 

Where an assignment of errors, on the ground of misconduct of eoun- 
sel in his argument to the jury, does not contaln a référence to the record 
showing an exception to the remark when made, and the ruling of the 
court thereon, as required by a rule of court, It wlU net be considered on 
appeal. 

5. Same. 

Where objection to misconduct of counsel in his argument to the jury 
Is tirst made on the motion for new trial, it will not be considered on 
exceptions to the action of the court In overruling th» motion, since ex- 
ceptions Ehould bave been taken thereto at the time of the makiug of the 
Improper argument. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

A. M. Stevenson, for plaintiff in error. 

E. Keeler, H. N. Sale, and E. H. Wilson, for défendants in error. 

Before GALDWELL, SANBORN, and THAYEE, Circuit Judges. 
108 F.— 3 
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CALDWELL, Circuit Judge. This action was brought by Albert 
Martin and otkers, heirs at law of Mary E. Martin, against Edward 
C. Baggs, as receiver of the Denver City Eailroad Company, to re- 
cover damages for thé killing of Mary E. Martin through the alleged 
négligent management of the street cars operated by the défendant. 
There was a trial to a jury, and a verdict and judgment for the plain- 
tiffs, and the défendant sued out this writ of error. 

The ûrst three errors assigned relate to instructions given and re- 
fused. But thèse alleged errors cannot be considered, because no 
eufiicient exception was taken to the instructions given, or to the 
refusai to give those asked by the défendant. To a séries of instruc- 
tions, embracing several separate and distinct propositions, asked by 
the plaintifE and given by the court, only one of which is assigned 
for error or claimed to be erroneous, the only exception taken was: 
"To the giving of the instructions asked by the plaintiffs, and to each 
and every thereof, défendant then and there duly excepted." To a 
séries of instructions, embracing nine separate and distinct propo- 
sitions, asked by the défendant and refused by the court, the only 
exception taken was in thèse words: "To the refasing of which in- 
structions défendant by his counsel duly excepted." Thèse exceptions 
were net sufiScient, for reasons so often stated by this and other 
courts as not to require répétition. Railway Co. v. Jurey, 111 U. S. 
584, 596, 4 Sup. Ct. 566, 28 L. Ed. 527; Price v. Pankhurst, 10 U. S. 
App. 497, 499, 3 C. C. A. 55, 53 Fed. 312; Association v. Lyman, 18 
U. S. App. 507, 9 C. C. A. 104, 60 Fed. 498. In the last case cited, an 
exception in this form, "To the giving of each and ail of which in- 
structions the défendant, by its counsel^ then and there excepted," 
was held to be of no avail. Anthony v. Eailroad Co., 132 U. S. 173, 
10 Sup. Ct. 53, 33 L. Ed. 301; Eailway Co. v. Johnson, 4 0. C. A. 447, 
54 Fed. 481, 10 U. S. App. 629; Philip Schneider Brewing Co. v. 
American Ice-Mach. Co., 23 0. C. A. 89, 77 Fed. 147, 40 U. S. App. 
382; Shelp v. U. S., 26 0. C. A. 570, 81 Fed. 700, 48 U. S. App. 385; 
Holder v. U. S., 150 U. S. 91, 14 Sup. Ct. 10, 37 L. Ed. 1010; Lewis 
V. U. S., 146 U. S. 370, 13 Sup. Ct. 136, 36 L. Ed. 1011; Iron Co. v. 
Blake, 144 U. S. 476, 12 Sup. Ct. 731, 36 L. Ed. 510. 

The clothing Mrs. Martin had on when she received the injury 
which resulted in her death was exhibited to the jury for the purpose 
of identifying her as the woman who received the injury, and as 
tending to prove the character and extent of her injuries. There 
was no error in this. The défendant denied that the deceased was a 
passenger on his car, or that she received any injury through the nég- 
ligence of himself or his servants. 

The remaining assignment of error relates to a remark of the 
plaintifE's counsel in his argument to the jury. This assignment of 
error is not supported by a référence to the record showing that an 
exception was taken to the remark when made, and what action the 
court took thereon. Under the rules of this court, such a référence is 
necessary. The only référence to the record in the brief of counsel 
for the plaintiff in error is to page 101, and upon tuming to that 
page we find the alleged remark is set out as one of the grounds for 
a new trial, and we do not find it referred to elsewhere in the record. 
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Such exceptions cannot be sared by aasigning them for the flrat time 
in a motion for a new trial, and then excepting to tbe action of the 
court in overruling such motion. Tlie iudgment of the circuit court 
la affirmed. 



In re HASSENBUSCH. 

(Olrcnlt Court of Appeals, Ststh Circuit Aprll 2, 1901.)' 

No. 954. 

BAKKH0PTCT— POWBRS OF COURT— WAEBANT FOR AhREBT OP BANKRTTPT. 

Bankr. Act 1898, $ 9, suM. "b," provlding that the Judge may, before 
the expiration of one month after the qualification of the trustée, upon 
satisfactory proof that the banlirupt "1» about to leave the district In 
which he résides or has hi» principal place of business to avold examina- 
tlon, and that his departure wlU defeat the proceedings in bankruptcy. 
Issue a warrant to the marshal dlrecting hlm to bring such bankrupt 
forthwith before the court for examination," conferB no authority upon 
a court of banltruptcy to issue a warrant for the arrest of a baukrupt who 
Is not wlthin the district, but who removed from It six months previously 
and before the proceedings In bankruptcy were Instltuted, such warrant 
being applied for to serve as the basia for extradition proceedings In an- 
other district; nor has the court such authority under the gênerai pow- 
ers conferred upon It by section 2, cl. 15, "to make such orders and issue 
such proce^ • * • In addition to those speclflcally provided for as 
may be necessary for the enforcement of the provisions of this act" 

Pétition for Revision of Proceedings of tlie District Court of the 
United States for the Western Division of the Western District of 
Tennessee, in Bankruptcy. 

The question now presented for décision arises upon an original pétition 
flled in this court February 21, 1901, by the trustée in bankruptcy appolnted 
in the court below, pursuaut to section 24, subd. "b," In which it Is provided: 
"The several circuit courts of appeal shall hâve jïu:isdiction In equlty, elther 
Interlocutory or final, to superintend and revise In matter of law the pro- 
ceedings of the several Inferior courts of bankruptcy wlthin thelr Jurisdiction. 
Such power shall be exerdsed on due notice and pétition by any party ag- 
grleved." The bankrupt left Memphis, Tenu., August 1, 1900. He had up 
to that time been engaged In business In the clty of Memphis, trading as the 
Enterprise Fumiture & Carpet Company. He removed from Memphis to the 
clty of Cincinnati, Ohlo. On the llth of October foUowlng, the original péti- 
tion was filed in the court below, and involuntary proceedings In bankruptcy 
thereby Instltuted. The case was proceeded vrtth untU a receiver and trustée 
had been appolnted, and the property of the bankrupt seized In the usual 
way. Subpœna regularly issued for the défendant was returned not executed, 
the return showlng that the défendant could not be found wlthin the district. 
This was foUowed by publication for the défendant, and the défendant, falllng 
to appear, was subsequently adjudged a bankrupt. In the progrès» of the 
case it became désirable to seeure an examination of the bankrupt anid for 
this purpose application was made to the district Judge, February 8, 1901, In 
open court, for a warrant for the arrest of the défendant. It appeared that 
he was at that time in the Western district of Missouri, and the purpose of 
the motion was to obtain a warrant for bis arrest, and make this the basis 
for extradition proceedings in the Western district of Missouri. The applica- 
tion was made under section 9, subd. "b," of the bankruptcy act of 1898, 
which, glven In fuU, is as follows: "The Judge may, at any time after the 
fillng of a pétition by or against a person, and before the expiration of one 
month after the qualification of the trustée, upon satisfactory proof by the 
aâidavits of at least two persons that such banlorupt Is about to leave the 
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district In whlch he résides or bas his principal place of business to arold 
examination, and that his departure will defeat tlie proceedlngs in bankruptcy, 
issue a warrant to tbe marshal, directing liim tp bring sueb bankrupt fortli- 
with before the court for examination. If upon hearing tbe évidence of tbe 
parties it shall appear to the court or a judge tbereof that the allégations 
are true and that it is neeessary, he shall order such marshal to keep such 
bankrupt in custody not exceeding ten days, but not Imprison him, until he 
shall be examined and released or give bail conditioned for his appearance 
for examination, from time to tlme, not exceeding in ail ten days, as required 
by the court, and for his obédience to ail lawful orders made in référence 
thereto." The district Judge denied the application for the warrant of arrest, 
and his action in this respect is assigned for error, and présents the only 
question in respect of which we are now asked to revise the proceedings in 
the court below. Section 10 of the bankruptcy act is cited as affecting the 
proper construction of subdivision "b," and as supporting the contention of 
the trustée as to the proper interprétation of that clause of section 9. Section 
10 Is as follows: "Whenever a warrant for the appréhension of a bankrupt 
shall hâve been issued, and he shall hâve been found within the jurisdlction 
of a court other than the one issulng the warrant, he may be extradited 
in the samè manner in which persons under indictment are now extradited 
from the district, within which a district court bas jurisdlction to another." 
In section 2 of the same act tbe jnrisdietion and power of the district courts 
in matters of bankruptcy is declared, and among other powers defiued are 
the powers to "(13) enforce obédience by bankrupts, oËScers, and other persons 
to ail lawful orders, by fine or Imprlsonment, or fine and imprisonment; (14) 
extradite bankrupts from their respective districts to other districts; (15) 
make such orders, issue such process, and enter such judgments in addition 
to those specifleally provlded for as may be neeessary for the enforcement of 
the provisions of this act." 

G. L. Marsilliott, for petitioner. 

Before LUKTON and SEVEEENS, Circuit Judges, and CLARK, 
District Judge. 

CLARK, District Judge, after making the f oregoing statement, de- 
livered the opinion of the court. 

It would seem that there ought to be no doubt or difilculty in regard 
to the meaning or interprétation of section 9, cl. "b," when the en- 
tire subdivision and the subject to which it relates are considered. 
Indeed, the language of the provision throughout seems quite plain 
and free from dilficulty, in view of the settled rule of construction ap- 
plicable to a statutory power like that hère conferred. The provi- 
sions of subdivision "b," in which only the power to issue the warrant 
of arrest is found, are very plain and spécifie, and are not involved in 
any doubt by référence to the other provisions of the same enactment 
which are supposed to affect the meaning of subdivision "b," and en- 
large by implication the power therein defined. Section 10 clearly 
does not deal with or concern the jurisdiction or power of the court in 
which the bankruptcy case is pending to issue a warrant for the ap- 
préhension of the bankrupt, but only confers power on a court other 
than the one issuing the warrant to extradite the bankrupt, just as 
a person under indictment in one district may be extradited from an- 
other district in which he is found, under the provisions of the exist- 
ing statute upon the subject. In référence to section 10 the learned 
district judge said : 

"But tbe trouble hère Is that, broad as this section Is in its language, It can- 
not be made to cover any case except one in which a lawful warrant may be 
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Issuefl for the appréhension of a bankrupt, and that only can T» done undet 
the llmlted provisions of the preceding section 9." 

Aad, discussing the restrictions in clause "b," the district judge 
said: 

"The next limitation Is 'that such bankrupt Is about to leave the district in 
whlch he résides or has his principal place of business to avoid examination.' 
Now, thls bankrupt Is not 'about to leave thls district.' He has long since 
left It. If It was his résidence at the time the original pétition In bankruptcy 
was filed, It does not appear to be so now, at the time thls application la 
made. If It was his principal place of business at the time of the original 
pétition In bankruptcy was lîled, It does not appear to be so now. Referring 
to the question of section 2 (1), If It was his domicile at the time the original 
pétition was flled, It does not appear to be so now. If It were either of thèse 
at the time the original pétition in bankruptcy was flled, or if it had been 
either of thèse for the greater portion of six months next before the fiUng 
of that pétition, thls court had the power to adjudleate hlm a bankrupt; nor 
did that power to do thls at ail dépend upon his Personal présence within the 
district In either category, if personally found within the district, the bank- 
ruptcy court, after adjudication, or, It may be, before, had the power to sum- 
mon him for Inquisltorlal examination; but, in order to exercise this power, 
he must be personally served wlth process for the purpose. He need not be 
personally served with process for the purpose of adjudication, since spécial 
provision Is made for bringing him In by publication for that purpose. But 
no provision Is made for bringing him In by publication for Inquisltorial ex- 
amination; nor is any provision made for sending for him for that purpose, if 
he be wlthout the district. Indeed, no provision is made for sending for him 
to bring hlm Into the com-t for the purpose of adjudication If he be wlthout 
the district. That must be done by pubUcation. It Is stretchlng the pro- 
visions of this section of the statute beyond ail bounds of narrow or reason- 
able construction of Its eharacter to say that It wlU cover the Issuance of a 
warrant to apprehend a bankrupt when he was not within the district, and 
Is not about to leave it, but where he has been absent from It, as shown by 
the facts, for quite six months before the application Is made. • ♦ • It 
was held under the act of 1867 that the power of Issulng a provlsional war- 
rant for the seizing of person or property was one of great delleacy, not to be 
called into action unless the court was satisfied that it was necessary for the 
protection of the estate. Extradition from one district to another Is of far 
greater delicacy, as I hâve already indieated. Bump, Bankr. (9th Ed.) 444, 
446. It was also held under that act that arrest was In no sensé a security 
for the creditors' debts, and had no other purpose than the attendance from 
time to time as the court should order. In re Sheehan, 8 N. B. K. 345, Fed. 
Cas. No. 12,737; M. & M. Nat. Bank v. Brady's Bend Iron Co., 5 N. B. R. 491, 
Fed. Oas. No. 9,018. In the case of Usher v. Pease, 116 Mass, 440, Mr. Chief 
Justice Gray (now Mr. Justice Gray, of the suprême court of the United 
States) held that the analogous provision of the act of 1867 should be strictly 
confined to the language of the act; that under that act the bankrupt, when 
arrested, could only be detained "until the décision of the court upon the péti- 
tion or the further order of the court'; and that the power of the com-t In that 
behalf could not be enlarged by turning 'and' Into 'or' In the order for the 
warrant, whereby the court might detain hlm for other purposes after the 
adjudication." 

In Coll. Bankr. (3d Ed.) p. 116, the author, commenting on section 
9, cl. "b/'says: 

"The bankrupt's sole purpose In leavlng the district must be to avoid ex- 
amination. In presenting its report on the bankruptcy blU to the 55th con- 
gress, on December 16, 1897, the judlclary commlttee of the house said, with 
référence to thls section (then section 8), which had been amended In com- 
mlttee 80 that thls provision with référence to the motives of the bankrupt 
In leavlng the district read exactly as It hère appears: 'In the section where 
provisions are made for taking into custody the bankrupt when he Is about to 
leave the district, and where his departuro would tend to delay the proceed- 
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ings in bankruptcy, an amenament bas been made, limiting the departttre to 
cases in which thé banitrùpt was leaving for tlie sole purpose of avoîding the 
examination. If he left for other purposes, — such as to better his condition, — 
ttie provisions of the law will not apply to him.' Bvery particular fact re- 
quired in order to give one a right to move for the arrest of the bankrupt 
must be clearly shown to exist. The language of the section implies that, be- 
tore the court can issue a warrant, It must not only flnd it to be true that the 
banlirupt leaves to avoid examination, but that it is necessary that he be de- 
tained, that it is necessary that he be examined, and that in no other way 
than by détention by the marshal can his présence be secured." 

It is quite évident that the jurisdiction "to extradite bankrupts 
t'rom their respective districts to other districts," as declared in the 
fourteenth spécification of jurisdiction in section 2, is exactly the 
same power, stated in more gênerai ternis, as that f ound in section 10 
of the same act, wherein the power is more specifically defined and 
limited, and can in no just view be held; to enlarge hy implication the 
power in the court of another jurisdiction to issue the warrant of ar- 
rest provided for in clause "b," § 9. Nor is there any foundation in 
authority or reason for the suggestion that the power to "make such 
orders, issue such process and enter such judgments in addition to 
those specifically provided for as may be necessary for the enforce- 
ment of the provisions of this act," gives to subdivision "b" of sec- 
tion 9 any làrger meaning than its terms naturally and fairly im- 
port or convey. Ko discussion could make this plainer than a simple 
référence to the terms of the two provisions of the statute, from which 
it is obvions that there is no substantial ground for the proposition 
that the broader powers conferred on the district court in the flf- 
teenth subdivision of jurisdiction do not extend or enlarge a jurisdic- 
tion separately dealt with and specifically and carefully defined and 
limited, like the power contained in clause "b" of section 9. In this 
case the bankrupt had departed from the district and from the state 
of Tennessee more than two months before the pétition in bankruptcy 
was filed, and six months before the application for the warrant of 
arrest was made; and under thèse circumstances the issuance of a 
warrant of arrest would hâve been clearly the exercise of a power not 
warranted by the statute in terms or by any fair implication, giving 
to it even a libéral construction. Perhaps the closest analogy to the 
warrant for arrest authorized by clause "b" of section 9 is found in 
the long-used and familiar writ of ne exeat in the English System of 
equity practice. That writ was only authorized and used against one 
who, "designing to avoid the justice and equity of the court, is about 
to go beyond sea, so that the duty will be endangered if he goes." 
The writ was only issued against one at the time within the jurisdic- 
tion of the court and subject to the personal exécution of its process, 
and for the distinct purpose of retaining him within the jurisdiction, 
and to prevent his going beyond sea. The writ was, of course, never 
used or attempted to be used for the purpose of procuring the return 
of one who had already gone beyond sea, or as the basis of extradi- 
tion or rendition proceedings. And if, as was held by Judge Brown 
in Re Lipke (D. 0.) 98 Fed. 970, the court, in the exercise of its equity 
jurisdiction in a bankruptcy proceeding, may issue this writ under the 
power with which the district court is invested by subdivision 15 of 
section 2, the décision is no authority for the proposition that the 
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court may issue a warrant of arrest under the circumstances and for 
the purposes disclosed in this record, and furnishes no support to the 
contention of the trustée. Judgment afBrmed. 



In re SMITH. 
(District Court, E. D. North Oarolina. January 26, 1901.) 

1. Battkbdptcï— Allowancb of Attorney's Pkes. 

Bankr. Act 1898 eontalns no prorision authorizing the allowance from 
the estate of a bankrupt In voluntary proceedings of fées to attorneys who 
appear for creditors. 

2. 6amb. 

Bankr. Act 1898 présupposes that attorneys employed to file a voluntary 
pétition in bankniptcy will arrange with thelr client for the prepayment 
of their fées for the services requlred In the ordlnary course of the pro- 
ceedings, and the provision of section 64b, cl. 3, contemplâtes the allow- 
ance from the estate by the court, in its discrétion, of additional fées for 
extraordinary services which may hâve been requlred from such attorneys, 
which should be fîxed at such sum as is équitable in view of the fées 
aiready reeeived and the rights of creditors. 
8. Bamb— Commission of Refbkees and Trustées. 

Référées and trustées are entltled to commissions only "on sums to be 
paid as dividends and commissions," and not on the gross amount collected. 

In Bankruptcy. On considération of final dividend sheet and al- 
lowances to offlcers and attorneys. 

Aycock & Daniels, for bankrupt. 

H. L. Stevens, for creditors and Stevens, Beasly & Weeks. 

PUElffiLL, District Judge. This case is before the court on the 
final dividend sheet prepared by the référée and pétitions by attorneys 
asking a reconsideration of the order heretof ore made ref orming said 
dividend sheet, disallowing one attorney's fee, and reducing the other. 
On an examination of the records sent up by the référée and clerk, 
it is now ordered, adjudged, and decreed: That ail orders hereto- 
f ore made in the cause by this court, including the granting of a final 
discharge, April 28, 1900, be, and the same are hereby, affirmed. 

The attorney's fee now asked for by Messrs. Stevens, Beasly & 
Weeks for légal services rendered the trustée were in the original 
dividend sheet merely entered as "légal services rendered." An exami- 
nation of the records discloses the fact that thèse gentlemen at every 
hearing in the bankrupt and state courts represented creditors. There 
is no provision in the act of 1898 (bankrupt law) which authorizes the 
allowance of an attorney's fee such as asked eut of the bankrupt's es- 
tate in a voluntary proceeding. Section 64b, cl. 3, only provides for 
the allowance of one fee in a voluntary proceeding, — ^to the bankrupt; 
and this is discretionary. But it is said thèse attorneys hâve in- 
creased the assets of the estate by their professional services. This 
appears to be true, but under section 62a, Bankr. Act, the actual 
and necessary expenses of the ofQcers of the court can be paid ont 
of the estate only, when reported in détail under oath, and examined 
and approved by the court. There is no such report in the records. 
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Nop is tliere anything in the record showing thèse services were 
actually and neeessarily rendered the estate or trustée, but, if in- 
creased asséts resulted, such an increase was only incident to a 
vigorous contention in behalf of creditors, apparently, at least, ad- 
verse to the trustée, at a considérable increase of cost to ail con- 
cerned. This attomey's fee is, therefore, disallowed, as heretofore 
ordered, and cannot be paid out of the estate. In Re Carolina Coop- 
erage' Co., 3 Am, Bankr. R. 154, 96 Fed. 604, this court has expressed 
views in regard to attomeys' fées which it is not necessary to repeat. 
It would be a strained construction to hold that congress intended 
by the adoption of section 64b, cl. 3, to provide for the full compen- 
sation to attorneys in bankruptcy proceedings at an inéquitable ex- 
pense and loss to creditors of the estate. Lawyers can, and do gen- 
erally, take care of themselves, and protect their own interests. 
Many members of congress are and hâve been practicing attorneys. 
That ail feel the courteous respect for members of the profession, 
universal among lawyers, goes without saying; but it is an unfair 
presumption to suppose they are oblivious to common practice, or 
legislate for those of the brethren who rely on the courts to make 
their contracts. It is common knowledge that one of the flrst things 
an attomey does when a client seeks to secure his professional serv- 
ices is to establish the relationship of attorney and client. Ail un- 
derstand ho-w this is accomplished. This relationship is frequently 
of great importance to both. The client unbosoms himself, and his 
attorney becomes the repository of secrets vrhich would be disclosed 
to no one else. It must be presumed the législative body had in mind 
this practice, understood by litigant and lawyers, and legislated ac- 
cordingly. Courts are no less ignorant of the cnstom. The section 
should, therefore, be considered and construed as having been adopted 
with the expectation that attomeys, when employed to file a pétition 
in bankruptcy, would, as a rule, require the payment of a fee as a 
condition précèdent to having secrets touching the estate confided 
to them, and the labor incident to preparing schedules and conduct- 
ing the case in the ordinary course of the court. When labors 
greater than contemplated in the ordinary course of such proceed- 
ings arise, the act vests in the court the discrétion to allow out of 
the estate, under the reasonable supposition that the petitioner has 
made a surrender of ail his property, an additional allowance for un- 
foreseen additional professional services by the attorney, the discré- 
tion of the court to be governed by the circumstances of each case. 
That the court "may allow" does not vest a right in the attorney to 
any fee. It is a matter of discrétion with the court. When asked 
to exercise this discrétion, imposing an increased cost and loss on 
unfortunate creditors, it is not unreasonable to ask the attorney to 
disclose the amount his client has paid him, that the court may act 
equitably. 

As to the pétition of Messrs. Aycock & Daniels, therefore, as at- 
torneys for the bankrupt, preparing the pétition and schedules, at- 
tending meetings when the bankrupt was examined, and services 
which should hâve reasonably been contemplated when the proceed- 
inffs were instituted, should be presumed to bave been arrangea as 
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one of the initiatory steps in the cause. There is nothing in the rec- 
ord on the subject, and, if a bad bargain was tben made, the- court 
should not attempt to remedy the mistake. That thèse attorneys' 
services from start to finish were worth much more than is asked 
is conceded. That is not the question under considération. What 
services were reasonably contemplât ed under the original retainer 
Bhould be regarded as having been paid for. What extraordini-ry, 
unexpected, additional professional services, not contemplated, Dut 
necessary by the subséquent action of creditors, vi'ere rendered, which 
should be paid for out of the assets of the estate? It is stated they 
went to Fayetteville to ai^e exceptions before the référée, and after- 
wards to Raleigh to argue the same exceptions, when a typewritten 
brief was filed; and prepared themselves to argue the same excep- 
tions before the circuit court of appeals at Eichmond, but the appeal 
was not pressed to a hearing, having been dismissed or withdrawn 
by consent. They représentée the trustée in a suit in the superior 
court pf Duplin county, instituted by creditors, and prepared the 
deed conveying the equity of rédemption in the homestead. Taking 
into considération the size of the estate, the allowance of |50 is not 
only reasonable, but a libéral allowance, and almost a punitive tax 
on the creditors who hâve proved their claims. Creditors are en- 
titled to considération in thèse proceedings. They hâve rights which 
the court must and others oaght to respect, and their dividends 
should not be reduced more than reason and equity demand. When 
they instigate litigation or increase expense, they do so with full 
knowledge, actual or presumed, of the law, and should expect to hâve 
the estate in which they are interested depleted to the extent of the 
extra cost thus incurred. The former order reducing the attorney's 
fee aJlowed to |50 is affirmed. 

The trustée is entitled to commissions on such sums to be paid 
as dividends and commissions, not to exceed, etc. Section 48, Bankr. 
Act 1898. The commissions of the trustée in the dividend sheet are 
calculated at the highest per cent, on the gross amount of the estate, 
— money collected. Under the law the trustée is not entitled to this. 
The trustée wiU be allowed 3 per centum on amounts to be paid as 
dividends and commissions, and no more. 

The referee's compensation is fixed by section 40, Bankr. Act 1898, 
and gênerai order 10 of the suprême court, at 1 per centum on such 
sums to be paid as dividends and commissions. In the dividend sheet 
the commissions are calculated on the gross amount collected. Thèse 
two items in the dividend sheet must be reduced accordingly, and 
the commissions of thèse two ofQcers calculated on amounts paid as 
dividends and commissions only, and not on costs or other payments. 
It is ordered that the dividend sheet be reformed in accordance with 
the foregoing, and submitted for approval, together with a copy of 
the dividend sheet referred to, but not in the record, as having been 
made March 20, 1900. And this cause is held for further order. 
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UNITED STATES v. LEONARD et al. 

(Olrciilt Court of Appeals, First Circuit. April 12, 1901.) 

No. 364. 

CusTOMs DuTiEs— Classification— Wooii Qrease. 

Substances obtained by washing tlie solid residuum left after the dis- 
tillation of wool grease, Imown as "hard yellow grease" and "white 
grease," which are of a yellowlsh color, and bave the conslstency of a 
hard cake, being in truth and substance wool grease, tbough net in- 
cluded In what is commercially known as such, are dutiable as "wool 
grease," under paragraph 279 of the customs act of 1897, providlng for a 
duty on "wool grease, including that known commercially as degras or 
brown wool grease," and they are not entitled to free entry imder para- 
graph 568, 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 100 Fed. 288. 

Albert H. Washbum, Asst. U. S. Atty. (Boyd B. Jones, U. S, Atty., 
on the brief). 
Howard T. Walden, for appel lees. 

Before COLT and PUTNAM, Circuit Judges, aad WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal relates to the construc- 
tion aud application of paragraphs 279 and 568 of the customs act 
of 1897, as follows: 

"(279) Tallow, three-fourths of one cent per pound; wool grease, including 
that known commercially as degras or brown wool grease, one-half of one 
cent per pound." 

"(568) Grease, and olls (exceptlng fish oils), such as are commonly used in 
soap making or in wlre drawing, or for stufBng or dressing leather, and which 
are fit only for such uses, and not specially provided for in this act" 

Unfortunately, the record does not contain the invoices; but we 
gather from it that the importation was invoiced partly as "hard 
yellow grease," and partly as "white grease." How much there 
was of each, we are not advised. It is enough, perhaps, to remark 
that neither party seems to claim any substantial distinction, and 
what we find in the record in référence thereto is that the "white 
grease" is the "hard yellow grease" bleached. 

The controversy originated at the port of Boston, where the col- 
lecter classified the entire importation as "wool grease." The record 
shows that "hard yellow grease" had been imported at Boston for 
some time, and always classified as "wool grease." It was also tes- 
tified by Mr. Hopkins that it was classified under the customs act 
of 1894 as "wool grease, free." 

Wool grease and its origin are perhaps best described by the fol- 
lowing extract from a technical work published in London, cited 
by the United States: 

"Wool fat is the natural grease contained in sheep's wool. In the course 
of preparing the raw wool for splnnlng, this grease is removed by means of 
diiute soap (or sodium carbonate) solutions, or by extraction with volatile 
solvents. In this country the suds from wool scouring are eollected In large 
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tanks, anfl, by aeidulating wlth minerai acids, 'brown greàse' or 'recovered 
grease' Is obtalned, of varying composition, according as the suds from the 
wool are kept separate, or are mixed with the soap suds from the scoured 
woven goods, as is the case in those wooUen mills where wool is washed, 
spun, and woven." 

The word "degras," found in paragrapli 279, bas bad, to some ex- 
tent, a generic meaning, and is not always limited to wool grease 
or its products; but, in tbe trade of the United States., "degras" 
and "brown grease," found in tbat paragraph, bave now like signifi- 
cation, and eacb is the équivalent of wbat is known eommercially 
as "wool grease." Indeed, tbe proofs sbow tbat, in trade, "degras," 
"brown wool grease," and "wool grease" bave an identical mean- 
ing, altbougb "degras" or "wool grease" is not always brown. Tbere 
is no suggestion to tbe contrary in tbe record; and tbis is an im- 
portant f act to be considered, because it détermines tbat in con- 
struing paragrapb 279 we must understand tbe words "including 
tbat known eommercially as degras, or brown wool grease," to cover 
ail "wool grease" as known in tbe trade at tbe time of tbe passage 
of tbe act of 1897. 

The United States daim tbat tbe imports under considération 
are tbe residuum of tbe distillation of tbe suds to wbicb we bave 
referred, tbat wbat goes over in tbe distillation becomes wbat is 
ordinarily known in trade as "wool grease," and tbat tbe residuum 
is truly and substantially wool grease, and notbing else. It may 
well be said tbat tbis is not controverted by tbe importers, and tbat 
tbey rest tbeir case on tbe proposition tbat, altbougb tbe residuum 
is wool grease, yet it is not tbe wool grease known to trade. Tbey 
are supported in tbis proposition by the testimony of Mr. Webster, 
an examiner in the United States appraiser's office at New York, 
wbo was called in bebalf of tbe United States before tbe appraisers. 
He said tbat be was not acquainted with tbe articles in contro- 
versy bere, tbat be should not consider tbem to be wbat is known 
eommercially as "wool grease," and tbat tbey differ from wbat is 
so known, in color and in viscosity, and are hard substances, while 
wbat is known as "wool grease" is more of the consistency of mo- 
lasses or soft lard. Mr. Léonard, one of the importers, also testi- 
fled tbat the articles in controversy would not be a good delivery 
for wbat is known in trade as "wool grease." On the otber band, 
it is clear tbey bave never received a commercial désignation within 
tbe rules pertinent thereto which concern the construction of cus- 
toms acts. It appears by the testimony of Mr. Léonard tbat tbe 
quantity produced is small, and tbat tbe importers in tbis case bave 
tbe exclusive control of it in tbis cpuntry. It also appears tbat 
tbey invoice it as "hard yellow grease" and as "white grease"; but, 
on tbe other band, it appears, as we bave seen, tbat until tbis con- 
troversy arose it was always classified at tîîe customs in Boston as 
"wool grease." 

If tbe article bad a commercial désignation, dtffering from tbe 
expression "wool grease," tbis, by tbe well-settled rule, would bave 
very g'reat weight in determining tbe question before us, and might 
compel an application of paragraph 279 différent from tbat which 
we must give it. But it is, of course, apparent tbat it is not to be 
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expected that any so-called commercial désignation is within the 
contemplation of congress in enacting a customs act, unless it has 
in some way obtruded itself upon public attention. We hâve the 
subordinate rule, restated in Sonn v. Magone, 159 U. S. 417, 420, 
421, 16 Sup. et. 67, 40 L. Ed. 203, that a commercial désignation 
is not to prevail unless it appears that it is the resuit of established 
use in commerce, and that such use is deflnite, uniform, and gên- 
erai in the trade, and not partial, local, or personal. Therefore, on 
the most favorable view of the facts which can be taken for the im- 
portera on this appeal, it is apparent that there is nothing in thèse 
rules of interprétation which can assist them, in view of the pecu- 
liar phraseology of paragraph 279, which we will consider later. 

Coming now more closely to the substantial character of the im- 
portations, we flnd the testimony of Mr. Hopkins, who is a spécial 
examiner of drugs and chemicals in charge of the United States 
laboratory at Boston, which is in no way contradicted. He testi- 
fled that, on the distillation of which we hâve spoken, a yellow 
wool grease cornes over, and a yellow residue is left in the kettles, 
and that this residue is still wool grease, as is proven by its analy- 
sis by Chemical tests and distillation by superheated steam. Ee- 
ferring to this fact, Charles S. Bush, who is engaged in this trade 
and in kindred merchandise, testified that his concern had been 
making laboratory experiments with superheated steam, trying to 
break up "degras or wool grease," and that they hâve never suc- 
ceeded in doing so. Mr. Léonard also described the entire opér- 
ation and its commercial efifect quite clearly, showing that the im- 
portation is a certain residuum, that it had been considered of no 
spécial value until flnally brought up and washed, that "yellow 
grease" and "white grease" are a little higher than "ordinary degras 
or wool grease," and that it is higher in price on account of its 
hardness, and because it bas uses as hard grease. But there seems 
to be no particular différence on this point, the importers resting 
their case on the contention that, whatever the articles are in truth 
and substance, they are not "wool grease" as known to the trade; 
and we hâve gone into this fully in order only that the true nature 
of the imports may be better explained. The resuit is that what 
comes over from the distillation is, both in the trade and in truth, 
wool grease; that the residuum has not been known in the trade 
as "wool grease," but that it is in fact wool grease, and is used 
for the same purpose aa what comes over, — that is, for stuflQng 
leather. 

Indeed, the importers, in order to bring their case within para- 
graph 568,- must and do rest it on the proposition that their imports 
are truly and substantially grease, and are used for stuflflng or dress- 
ing leather. Being grease, it is, from the very nature of the thing, 
in truth, wool grease, and it can be nothing else. Therefore the 
importers necessarily agrée with the proposition of the United States 
that the substance of the residuum is, in truth, the same as the sub- 
stance of the distillate known in the market as "wool grease," and 
that it has not been changea by the distillation or the subséquent 
washing and pressing. It follows that it comes precisely within 
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the letter of paragraph 279, and it can be excepted from it only on 
one of two théories: One is that it bas a deflnite trade désigna- 
tion, which is not "wool grease," wliich, under the raies given by 
the suprême court, we hâve shown, is not the fact; and the other 
is that the term "wool grease," in paragraph 279, is limited to "wool 
grease" known to the trade, so that it includes no imports which 
are not so known, like those in question hère. This is met by the 
clear phraseology and intent of paragraph 279. We hâve already 
shown that the expression contained therein, "degras or brown wool 
grease," covers ail the wool grease known to the trade. Therefore, 
inasmuch as, by the very terms of paragraph 279, the gênerai ex- 
pression "wool grease" is stated to include what is commercially 
known as "wool grease," the jjaragraph can hâve no construction 
except a generic one, so as to cover everything which is, in truth 
and in substance, wool grease, and which is not definitely known 
to the trade under some other name. As thèse imports are not so 
known, it follows that they are within the meaning which must be 
given to the expression "wool grease" as found in this paragraph. 

The importers rely on Smith v. Rheinstrom, 13 G. G. A. 261, 65 Ped. 
984, decided by the circuit court of appeals for the Sixth circuit; Movi- 
us V. U. S. (G. G.) 66 Fed. 734, afflrmed, under the title of Morris v. U. 
S., 24 G. G. A. 685, 79 Fed. 999, by the circuit court of appeals for the 
Second circuit; and Apgar v. U. S., 24 C. G. A. 113, 78 Fed. 332, 
decided by the circuit court of appeals for the Seventh circuit. AU 
of thèse cases, however, belong to the class of custom décisions hav- 
ing référence to an article which has been advanced by a proeess 
of manufacture or compounding, or the équivalent thereof; and 
they fall within the discussions relating to such advanced articles 
in Tide-Water Oil Co. v. U. S., 171 U. S. 210, 18 Sup. Gt. 837, 43 L. 
Ed. 139; Allen v. Smith, 173 U. S. 389, 19 Sup. Ct. 446, 43 L. Ed. 
741; and U. S. v. Dudley, 174 U. S. 670, 19 Sup. Ct. 801, 43 L. Ed. 
1129. What we hâve to deal with on this appeal, so far from being 
préparations or compounds, would, if the statute left the question 
an open one, be more properly solved by the décisions relating to 
residuum or other waste. However, this particular topic is disposed 
of by what we hâve already said, to the effect that the articles im- 
ported are, in truth and substance, wool grease, and hâve no trade 
désignation, within the rule which we hâve given, while paragraph 
279 is expressly framed to cover wool grease in its broadest sensé. 

In conclusion, while the articles imported cannot be held to be 
"wool grease," as the expression is commonly understood in the trade- 
yet they are, in truth and substance, wool grease. They hâve no 
spécifie trade désignation within the rules which we hâve stated, 
and paragraph 279 is speciflcally expressed to cover ail wool grease 
which is, in trath and substance, such, and which has not some pe- 
culiar commercial désignation. 

The judgment of the circuit court is rêver sed, and the case is re- 
manded to that court for further proceedings in accordance with law. 
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BETTMAN, Collecter of Internai Revenue, v. WAEWICK. 

(Circuit Court of Appeals, Sixth Circuit. March 5, 1901.) 

No. 878. 

1. iNTBRNAii Revenue— Tax on Ponctions dp State Government— Limit of 

Fédéral Authoritt. 

The United States and the states act separately and Independently of 
each other in the fleld within vehich each Is sovereign, and neither hâve 
power to impose a tax which wlll Interfère with the exercise of the sov- 
erelgnty of the other within their own sphère, either by. taxing their 
functions or the means by which they are exereiséd. A povcer in the 
fédéral government to exact a tax upon the right to qualify, under a state 
law, for the performance of the duties of a state office, Is inconsistent 
with the existence of any suprême govermnental authorlty in the state, 
and the converse is true as regards the power of the state to tax the 
means employed by the fédéral government to carry into exécution the 
powers vested in it by the constitution. 

2. Same— Stamp Tax — Bond of State Officke. 

A stamp tax imposed by the TJnlted States upon a bond required by a 
state from an ofHcer as a prerequisite to the exercise of the duties of his 
office is, in necessary légal effect, a tax upon the officer's right to qualify, 
and upon the exercise by the state of its governmental functions, and 
the fact that the tax is required to be paid before the offlcer has qualifled 
Is unimportant. 
8. Same— Bond of Notart Pdblic— War Revenue Act of 1898. 

A notary public, appointed iinder the laws of a state by the governor, Is 
a state offlcer, employed in the exercise of functions belonging to it In 
Its governmental capacity, and a bond which he is required to exécute 
for the fflJthful discharge of the duties of his office, as a condition to his 
qualification, is an instrument exempt from the stamp tax imposed by the 
war revenue act of 1898, within the plain meaning of the proviso to Sched- 
nle A, exempting states in the exercise of functions belonging to them in 
their ordinary governmental capacity. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Edward Moulinier, for plaintifif in errer, 
Walter W. Warwick, in pro. per. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LURTON, Circuit Judge. This is an action to recover an alleged 
illégal tax collected by and paid under protest to the défendant. 
The suit was brought before a justice of the peace for the state of 
Ohio, and removed into the court below, under section 643 of the 
Revised Statutes of thé United States. The pétition, which con- 
stituted the pleading under Ohio practice, stated that the plaintifE 
was a citizen of OhioJ and that the défendant was the collecter of 
internai revenue for the First collection district of the state of Ohio; 
that on November 28, 1898, petitioner was duly appointed and com- 
missioned, by thé governor of Ohio, a notary public, and entered 
into bond, as required by the law of Ohio, in the sum of |1,500, con- 
ditioned for the faithful performance of the duties of his said office, 
and bas since that date held the office and performed the duties of 
a notary public. The pétition then proceeds as follows: 
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"Plaintiff says that on or about the 23d day of January, 1899, the said 
bond was returned to him by the said govemor, with the request that he at 
once afflx thereto a United States Internai revenue stamp of the dénomination 
of fifty cents, in accordance with the demands of the officers of the United 
States charged with the collection of the Internai revenue; that plaintiff was 
informed by the défendant, acting as coUector of internai revenue, that a 
tax of fifty cents must be paid by this plaintiff upon this bond; that, unless 
the same was then paid, he, the défendant, would institute proceedlngs against 
this plaintiff for the collection of the tax, as well as a penalty for nonpay- 
ment; that thereupon, in order to avoid such threatened action upon the 
part of the défendant, plaintiff, on the 23d day of January, 1899, paid, under 
protest, to the défendant, acting as collecter of internai revenue, the sum of 
âfty cents, recelvlng therefor an internai revenue stamp of the value of fifty 
cents, which plaintiff afflxed to said bond. Plaintiff says that on or about 
the 24:th of January, 1899, he made application to the commissioner of internai 
revenue to hâve said suro of fifty cents refunded, but that said commis- 
sioner, on the 4th day of February, 1899, refused to direct the payment of 
said amount, and disaUowed and rejected plaintlff's daim. Plaintiff says 
that said bond was not subject to the tax of fifty cents demanded by the de- 
fendant and coUeeted from this plaintiff, nor was the plaintiff liable to any 
tax on account of the exécution of said bond; that the said sum of fifty 
cents was illegally and unjustly coUected from the plaintiff by the défendant, 
to the damage of the plaintiff in the sum of flfty cents. Wherefore plaintiff 
prays judgment against the défendant for fifty cents and for his costs." 

The défendant demurred to the pétition as not stating any ground 
of action. This demurrer was overruled, and judgment rendered 
against the défendant, he refusing to plead further. The opinion 
of Judge Thompson upon the question of law raised by the demur- 
rer is reported in 102 Fed. 127. The défendant, Bernhard Bettman, 
has sued out this writ of error. 

The provision of law under which the coUector required the de- 
fendant in error to affix a stamp to his ofiBcial bond is found in 
Schedule A of the act of June 13, 1898, being an act entitled "An 
act to provide ways and means to meet war expenditures, and for 
other purposes," and is in thèse words: 

"Bond: For indemnifying any person or persons, flrm or corporation, who 
shall hâve become bound or engagea as surety for the payment of any sum 
of money, or for the due exécution or performance of the duties of any oliice 
or position, and to account for money received by virtue thereof, and ail 
other bonds of any description, except such as may be required in légal pro- 
eeedings, not otherwise provided for in this schedule, flfty cents." 

This provision is probably broad enough to include within its 
terms every class of officiai bonds, whether executed by persona 
holding ofiBce under the fédéral or state governments. For the de- 
fendant in error, it is insisted that bonds made by state or munic- 
ipal oificials, as a condition to the exercise of their duties, are ex- 
empted from the broad terms of the provision set out by the pro- 
vision of section 17 of the same act, which is as follows: 

"Provided, That it is the Intent hereby to exempt from the stamp taxes 
imposed by this act such state, county, town or other municipal corporations 
in the exercise only of functions strlctly belonging to them in their ordinary 
goverumental, taxing or municipal capaclty." 

A notary public is a well-known public officiai, whose duties are 
both administrative and judicial. In Ohio he is appointed by the 
governor for à term of three years, and receives a commission upon 
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which he is required to indorse an oath of office. Before entering 
upon the duties of his ofiBce, he is required to give bond to the state, 
with sureties to be approved by the governor, conditioned for the 
faithful discharge of the duties of his oifice. He is required to use 
an officiai seal; bas authority to protest and give notice of nonpay- 
ment .or acceptance of commercial paper; administer ail the oaths 
required by law; to take and certify acknowledgment of ccnvey- 
ances, powers of attorney, etc. That he is an otHcer of the state, 
engaged in the administration of the law of the state, and that he 
exercises most important public functions by authority of the state, 
cannot be denied. If a tax may be lawfully collected from a notary 
public, it may be exacted from every other ofScial of the state who 
is required to give a bond as a condition précèdent. That his serv- 
ices are compensated by fées and not by a salary, is of no impor- 
tance. Many more important oflScials of the state are paid by fées. 
It is for the government which appoints him to détermine how he 
shall be paid, and he is no less a governmental officiai because paid 
by fées for services rendered than if paid a stipulated salary out 
of the treasury of the state. 

The test as to whether a notary is engaged in the exercise of 
the governmental powers of the state does not dépend upon how his 
compensation is provided. That is a matter for législative régula- 
tion, and in no wise affects the nature or powers of the officiai who 
is so compensated. In Freedman v. Sigel, 10 Blatchf. 327, and Fed. 
Cas. No. 5,080, a tax upon the salary of a state judge was sought 
to be sustained upon the ground that his salary was flxed by the 
supervisors of the county, and paid out of the county treasury, and 
not by the state. Judge Shipman held that he was, nevertheless, 
a state officiai, and his salary exempt from fédéral taxation, al- 
though fixed and paid by a county of the state. 

For the government it bas been urged that "a tax on bonds re- 
quired before a person can enter on the duties of a state office is not 
a tax on the functions of a state government." This is said to be 
the ground upon which the commissioner of internai revenue has 
required the exaction of the stamp tax from state officiais required 
to give bonds as a prerequisite to qualification, and we hâve been 
cited to various rulings, made by the commissioner, which tend to 
eonflrm this as the ground upon which the plaintiff in error exacted 
the tax in question. To this distinction we cannot assent. A tax 
exacted upon a bond required by the state from an officiai as a pre- 
requisite to the exercise of the duties of the office is, in necessary 
légal efifect, a tax upon the appointee's right to qualify as an officiai 
of the state. If congress has the power to exact such a tax from a 
notary public, it has the power to exact it from every officiai ap- 
pointed by a state, a county, or other subdivision of the state. If 
it may lawfully exact a tax of 50 cents as a tax upon the right of 
qualifying, it may exact f 50, |500, or any sum it may see fit. The 
power to tax involves the power to destroy. What is there to re- 
strain the imposition of such a tax as will prohibit qualification for 
any state office? The case of Bank v. Fenno, 8 Wall. 533, 19 L. 
Ed. 482, furnishes an illustration of the destructive power of a law- 
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fui tax. The right to impose a tax upon tlie right to qualify under 
à State law to fill a state olfice thus involves the power to destroy the 
Bupremacy of the states in respect of the exercise of those powers and 
of that authority which by both implication and express constitutional 
récognition remains with the states. Can it be that that which the 
one govemment has the power to create the other has the power to de- 
stroy? Under our complex form of government, we hâve two sover- 
eignties existing with the same territorial limits. The United States 
and the states united under the constitution act separately and inde- 
pendently of each other in the field within which each is sovereign. 
The fédéral government, within the sphère of its delegated authority, 
is suprême, but the states are equally so when acting within the lim- 
its of their reserved and ungranted powers. Among the powers not 
delegated, but reserved, to the states are most of those governmental 
powers which most closely touch and affect the lives, conduct, and 
îausiness of the people. 

Is the existence of a power in the fédéral government to exact 
a tax upon the right to qualify, under a state law, for the perform- 
ance of the duties of a state office, at ail consistent with the exist- 
ence of any suprême governmental authority in the state? If the 
qualification of a state officiai can be thus prevented or controUed, 
is there any real supreniacy of the states within the sphère of their 
reserved and ungranted powers? The question is the counterpart 
of that which arose when the state sought to tax the opérations and 
Instrumentalities of the fédéral government. 

In the great case of McCuUach v. Maryland, 4 Wheat. 316, 429, 
4 L. Ed. 579, 607, Chief Justice Marshall, in vindicating the conclu- 
sion that "the states hâve no power, by taxation or otherwise, to re- 
tard, impede, burden, or in any manuer control, the opération of 
the constitutional laws enacted by congress to carry into exécution 
the powers vested in the gênerai government," laid down a rule, in 
respect to the power of taxation, which has application hère. After 
saying that "the sovereignty of a state extends to everything which 
exists by its authority or is introduced by its permission, but does 
not extend to the means which are employed by congress to carry 
into exécution powers conferred on that body by the people of 
the United States," he said: 

"If we measure the power of taxation residing in a state by the extent of 
sovereignty which the people of a single state possess and can confer on its 
govemment, we hâve an intelligible standard, applicable to every case to 
wMch the power may be applled. We bave a principle which lèaves the 
power of taxîng the people and property of a state unimpaired, which leaves 
to a state the command of ail its resources, and which places beyond its 
reach ail those powers which are conferred by the people of the TJnited States 
on the govemment of the tfnîon, and ail those means which are given for the 
purpose of carrying those powers into exécution. We hâve a principle which 
Is safe for the states and; safe for the Union. We are relieved, as we ought 
to be, from clashing sovereignty; from interfering powers; from a repug- 
nancy between a right in one government to pull down what there is an ac- 
knowledged right in another to bnild up; from the Incompatibility of a right 
m one government to destroy what there Is a right in another to préserve." 

In People y. Tax Com'rs, 2 Black, 620, 635, 17 L. Ed. 451, 456, this 
rule was quoted and reaffirmed, the court, by Justice Nelson, saying: 
108 F.— 4 
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"Ail Trill agrée that thla ie the enunclatlon of a true prlnclple, and It Is 
only by a wise and forbearing application of It that the opération of the 
powers and functions of the two governments can be harmonized. Tbeir 
powers are so intimately blended and connected that It Is Impossible to de- 
fine or flx the limit of the one without at the same time that of the other, in 
respect to any one of the great departments of government. When the limit 
is ascertained and flxed, ail perplexity and confusion disappear. Each is soY- 
ereign and independent in Its sphère of action, and exempt from the interfér- 
ence or control of the other, either in the means employed or functions exer- 
cised, and, influenced by a public and patriotic spirit on both sides, a confiict 
of authority need not occur or be feared." 

Upon tbie principles settled by McCulloch v. Maryland, it was held 
in Dobbins v. Commissioners, 16 Pet. 435, 10 L. Ed. 1022, tbat it 
was not compétent for a state to levy a tax upon the salary or émol- 
uments of an offlcer of the United States; and in Weston v. City 
Council, 2 Pet. 449, 7 L. Ed. 481, it was held that a state could not 
lay a tax upon stocks or bonds of the United States in the hands 
of a citizen of the state. None of thèse cases rest the exemption of 
the means and agencies employed by the fédéral government from 
state taxation upon any express provision of the constitution. The 
exemption dépends upon the implication that those agencies and in- 
strumentalities adopted by the government in the exécution of its 
granted powers must, in the very nature of things, be beyond the 
control of any other sovereignty whatever. If this were not so, 
the fédéral government would not be suprême, even in the sphère of 
the powers assigned to it. The principle is, that the power to tax is 
the power to control, the power to destroy, and that any government 
is at the mercy of another which has the power to tax the instru- 
mentalities by which it governs. Thèse principles were applied in 
Bufiangton v. Day, 11 Wall. 113, 20 L. Ed. 122, where the question 
was whether the salary of a state judge was subject to the exactions 
of the income tax law of the United States. After considering the 
duality of the governments under the fédéral System, the court said: 

"The supremacy of the gênerai government, therefore, so much relled on in 
the argument of the counsel for the plaintiffi in error, in respect to the ques- 
tion before us, cannot be maintained. The two governments are upon an 
equality, and the question is whether the power 'to lay and collect taxes' 
enables the gênerai government to tax the salary of a Judicial offlcer of 
the state, which offlcer is a means or Instrumentality employed to carry Into 
exécution one of its most Important functions, the administration of the 
îaws, and which concerns the exercise of a right reserved to the States. We 
do not say the mère circumstanee of the establishment of the judicial de- 
partment, and the appointment of offlcers to administer the Iaws, belng 
among the reserved powers of the state, disables the gênerai government 
from levying the tax, as that dépends upon the express power to lay and 
collect taxes'; but it shows that It is an original Inhérent power, never 
parted with, and in respect to which the supremacy of that government does 
not exist, and is of no importance in determlning the question; and, further, 
that being an original and reserve'd power, and the Judicial offlcers ap- 
pointed under it being a means or instrumentality employed to carry It into 
effect, the right and necessity of Its unimpaired exercise, and the exemption 
of the offlcer from taxation by the gênerai government, stand upon as solld 
a ground, and are maintained by principles and reasons as cogent, as thos© 
which led to the exemption of the fédéral offlcer In Dobbins v. Commissioners 
from taxation by the state; for, in this respect, — that is, in respect to the 
reserved powers, — the state Is as sovereign and independent as the gênerai 
government And if the means and Instrumentallties employed by that gov- 
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emment to carry Into opération the powers granted to It are, necessarlly, 
and for the sake of self-preservation, exempt from taxation by the states, 
why are not those of the states, depending upon their reserred powers, for 
like reasons equally exempt from fédéral taxation? Their unimpaired exist- 
ence in the one case is as essentlal as la the other. It is admitted that there 
Is no express provision in the constitution that prohltoits the gênerai govern- 
ment from taxing the means and instrumentallties of the states, nor Is there 
any prohiblting the states from taxing the means and Instrumentallties of 
that government. In both cases the exemption rests upon necessary impli- 
cation, and is upheld by the great law of self-preservation; as any govern- 
ment vs-hose means employed in conducting its opérations, if subject to the 
control of another and distinct government, can exist only at the mercy of 
that government. Of what avail are thèse means, if another power may tax 
them at discrétion?" 

Upon the same gênerai principle it was decided in U. S. v. Kailroad 
Go., 17 Wall. 322, 21 L. Ed. 597, that a tax could not be lawfully as- 
sessed upon the interest of the bonds of the Baltimore & Ohio Eail- 
road Company held by the city of Baltimore. Such interest consti- 
tuting, in part, the revenue of the city, — a corporation exercising a 
portion of the sovereign power of the state. 

That it is often a difScult question whether a tax imposed by the 
gênerai government or by a state government is one which, in fact, 
invades the domain of the other, may be conceded. But, in respect 
to the tax hère involved, there can be no doubt but that a tax imposed 
upon the officiai bond required by the state law to be executed by an 
appointée to a state office, conditioned for the faithful discharge of 
the duties imposed upon him by the state, is a tax which necessarily 
embarrasses and impedes the state's freedom in the due exercise ot 
its govemmental authority as a state. Whether the tax be imposed 
before or after qualification is not important. It is a burden placed 
upon the right of qualification, and is, by necessary implication, for- 
bidden. That eongress recognized the principle upon which any 
exemption from the taxing power of eongress must rest is very ob- 
vions, from the language of the exemption clause inserted in the very 
f orefront of the war revenue act of 1898. The bond which the défend- 
ant in errer was required to exécute as a condition to qualification 
was a bond which the state of Ohio imposed in the exercise of a gov- 
emmental function, and was an instrument exempt from the taxes 
imposed by the stamp act, within the plain meaning of the exemption 
clause of the seventeenth section, set out heretof ore. We quite agrée 
with 3^udge Thompson, who heard the case below, in holding that the 
tax was illegally demanded from défendant in error, and that the 
plaintifE in error cannot justify its collection under the law. The 
jadgment of the court below is accordingly afflrmed. 
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LEDBETTBR t. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 16, 1901.) 

No. 994. 

1. Circuit Court op Appeals— Judicial Notice— Sessions op District and 
Circuit Courts. 

The circuit court of appeals wlU talîe judicial notice as to whether, at 
the time a grand jury was impaneled and returned bills of indlctment, as 
speclfied in the transcript on a writ of error, both the district and circuit 
courts were in session, and as to who were the presiding judge and clerlc 
thereof. 

8. InDICTMBNT— PORMAL IMPERFECTION — OrDEH TO REMIT PROM CiRCUIT TO 

District Court— Nbcessity. 

The grand jury whieh found an indlctment being impaneled in the dis- 
trict court, and having returned the indlctment in that court, and ail the 
proceedlngs thereafter being had therein, an order remitting the indlct- 
ment from the circuit to the district court was neither necessary nor 
proper, notwlthstandlng It was entitled "In the Circuit Court," as that 
is merely a formai imperfection, not necessarlly prejudicial to accused, 
nor having the effect to return it to that court, or vitiating the same. 
8. Record on Writ op Brror— Return op Indictmbnt — Suppiciekoy. 

The record on writ of error as to the return of an indictment showed 
a minute entry reciting the return by the grand jury on November 21, 
1899, of 52 bills, each of which was Indorsed "A true blU," and slgned 
by J. W. P. as foreman, and the file marij, signed by the clerli, indicating 
that the Indictment was filed on the same day on whieh the minute en- 
try was made. In addition the bill of exceptions recited that it was 
shown by the goremment that the Indictment in question was recelved 
by the judge of the district court, and that the entry on the minutes was 
as follows: "The grand jury came into court, and returned 52 bills of 
Indictment, each of which was indorsed 'A true bill,' and signed by J. W. 
P. as foreman, and that the bill in this case was one of the bills of in- 
dictment thus returned by said grand jury; that the day of such return of 
said grand jury is November 21, 1899; that the clerli of the said United 
States district court thereupon placed said case for trial upon the docliet 
of the district court." Eeld, that while the record of either the minute 
entry or file marlî, or of both together, was Insufflcient to Identify the 
indictment as properly returned into the district court by the grand 
jury, the defect was cured by the récitals in the bill of exceptions. 

In Error to the District Court of the United States for the Middle 
District of Alabama. 

The original transcript in this case shows as follows: 

"At a district court of the United States for the Middle district of Alabama, 
begun and held at Montgomery, Alabama, on the first Monday In May, it 
being the 7th day of said month. In the year of our Lord 1900, présent and 
presiding the Honorable John Bruce, United States district judge for the 
Northern and Middle districts of Alabama, Wednesday, June 13, 1900, it being 
a day of said court, the followlng proceedlngs were had: 

"The United States versus Joe Ledbetter. No. 3,489, 

"Indictment. 

"The United States of America. 

"In the Circuit Court of the United States for the Middle District of Alabama, 

"The grand jiirors of the United States, duly elected, Impaneled, swom, 
and chargea to inquire In and for the body of the Middle district of Alabama, 
on their oaths do find and présent: That on the 14th day of August, In the 
year of our Lord 1897, in the nighttime, before the finding of this indictment; 
in the county of Elmore, in the state of Alabama, within the Middle district 
of Alabama, and within the jurisdictlon of this court, Joe Ledbetter and John 
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Henry Threatt, well knowlng that the storebouse of Sistruiik, Jordan & Patter- 
son, at Tallahassee, in the county of Elmore, In the state of Alabama, was 
then and there used in part as a post oflBce of the United States, established 
by and under the authority of the postmaster gênerai of the United States, 
did foreibly breals into the part of said storehouse of said Sistrunk, Jordan & 
Patterson, then and there used as a post office of the United States, estab- 
lished by and under the authority of the postmaster gênerai of the United 
States, with the intent to commit thereln a larceny, contrary to the form 
of the statute in such case made and provided, and against the peace and 
dignity of the United States. And the grand jurors aforesaid, under their 
oaths aforesaid, do further find and présent: That on the 14th day of August, 
in the year of our Lord 1897, in the nlghttime, before the flnding of this in- 
dictment, at Tallahassee, In the county of Elmore, in the state of Alabama, 
Tvithin the Middle district of Alabama, wlthin the jurisdiction of this court, 
Joe Ledbetter and John Henry Tlireatt, then and there well knowing that the 
storehouse of Sistrunk, Jordan & Patterson, at Tallahassee, in the county of 
Elmore, in the state of Alabama, was then and there used in part as a post 
office of the United States, established by and under the authority of the post- 
master gênerai of the United States at Tallahassee, in the county of Elmore, 
In the state of Alabama, dld foreibly break into that part of the said store- 
house of said Sistrunk, Jordan & Patterson, which said part so broken into 
was then and there used as the post oifice of the United States at Tallahassee, 
in the county of Elmore, in the state of Alabama, established by and under 
the authority of the postmaster gênerai of the United States, with intent to 
commit therein a larceny, and did feloniously take and carry therefrom lawful 
money of the United States of the value of one hundred dollars, a more par- 
ticular and proper description of which is to the grand jury unknown, the 
same being the property of the United States, with intent to steal; they, the 
said Joe Ledbetter and the said John Henry Threatt, then and there well 
knowing that said storehouse was then and there the building then and 
there used in part as said post olHce of the United States, established by and 
under the authority of the postmaster gênerai of the United States at Talla- 
hassee, in the county of Elmore, in the state of Alabama; and that said law- 
ful money of the United States taken and carrled therefrom was the prop- 
erty of the United States; contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United States. 

"W. S. Reese, Jr., 

"United States Attorney. 

"A true bill. James W. Powell, 

"Foreman of the Grand Jury. 

"Filed in open court this 21st day of Nov., 1899. 

"J. W. Dlmmlck, Olerk." 

And the bill of exceptions contained in the transcript is to the foUowing 
efifect: 

"Be it remembered that this cause comlng on to be heard on a regular day 
of the May term, 1900, of the district court of the United States for the Middle 
district of Alabama, the following proceedlngs were had in said court: The 
défendant was arraigned in said court, and on the reading of the Indictment, 
and before pleading to the same, the défendant moved the court orally to 
quash said indictment on the ground that. said Indictment showed on its face 
that it was pendlng in the circuit court of the United States, and not in the 
district court for the middle district of Alabama, and because the district 
court was without jurisdiction to try défendant on the Indictment read to him. 
It was admitted by the United States that the grand jury which found the 
indictment was drawn in and organized In the district court, and there was 
no grand jury drawn or organized In the circuit court at the term at which 
the indictment in this cause was retumed. It was also admitted that the 
name of the foreman of the grand jury Indorsed on the Indictment was the 
name of the foreman that was drawn and served as foreman of grand jury 
In the district court of the United States for the Middle district of Alabama. 
It was shown by the United States that the indictment in this cause was re- 
ceived by the judge o£ the district court of the United States; that entry on 
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the United States district court minutes Is as foUows: The grand Jury came 
Into court, and returned 52 bills of Indictment, each of -whlcli -Was indorsed 
"A tnie bill," and signed by James W. Powell as foreman;' and that the bill 
In this cause was one of the bills of indictment thus returned by sald grand 
jury; that the date of sald return of said grand jury Is November 21, 1809; 
that the clerk of the said United States district court thereupon placed said 
case for trial upon the docliet of the district court. The court overruled the 
motion to quash said indictment, and the défendant then and there duly and 
legally exeepted. Thereupon the court ordered the défendant to plead to said 
indictment in the district court, and to be tried before a jury organized In the 
district court of the United States for said district, and the défendant there- 
upon duly and legally exeepted. A plea of not guilty was then entered, and 
there ■was évidence which tended to show that the défendant brolîe into the 
post office at Tallahassee, Ala., and took therefrom money belonging to the 
United States There was also testimony tending to show that shortly after 
the robbery thé défendant spent about forty-five dollars in the city of Mont- 
gomery, which is about 30 miles from Tallahassee, and connected with it by 
railway. There was also évidence tending to show an alibi for the défendant, 
and also évidence tending to show the falsity of said alibi. On this testimony 
the jury found the défendant guilty, and there was verdict accordingly. 
Thereupon, and before any sentence passed on him, the défendant moved 
the court in arrest of judgment on the verdict on the following grounds: 
(1) Because the Indictment on which the défendant was tried is pending in 
the circuit court, and no order of transfer was made in said cause, as required 
by section 1037 of the Revised Statutes of the United States; (2) because no 
motion was made. to transfer said cause to the district court of the United 
States for trial; (3) because the district attomey made no motion to transfer 
the cause to the district court. But the court overruled the motion, and re- 
fused to arrest the judgment on said verdict, and the défendant duly and le- 
gally exeepted. Thereupon the court senteneed the défendant to two years' 
Imprisonment in the penitentiary at Nashvllle, and the défendant then and 
there duly and legally exeepted. And the défendant présents this, his bill 
of exceptions, which is signed, sealed, and allowed on this 20th day of July, 
1900, a day of the May term, 1900, of the district court of the United States. 

"John Bruce, Judge. 
"Filed July 25, 1900. ' J. W. Dimmicis, Olerk." 

Writ of error was regularly sued out, and errors assigned as foUows: 
"First, the court erred In overruling and refusing the motion to quash the 
indictment; second, the court erred in compelling the défendant to go to 
trial in the district court on the indictment in this cause; third, the court 
erred in not remitting the trial under said Indictment to the circuit court 
of the United States; third, the court erred^n compelling the défendant to go 
to trial in the district court of the United States when no order had been 
made transferring the cause from the circuit court to the district court; 
f ourth, the court erred in overruling and refusing the motion in arrest of 
judgment; flfth, the court erred in passing sentence on the défendant on the 
verdict rendered In the district court, as the indictment was pending in the 
circuit court." 

A supplemental transcript, fded in thia court, shows that on November 6, 
1899, a grand jury was duly impaneled in the district court, Middle district 
of Alabama, and on Tuesday, November 21, 1899, at a day of said court, 
the grand jury came into court, and returned 52 bills of indictment, each of 
which was Indorsed, "A true bill," and signed by James W. Powell as fore- 
man. The court takes judicial notice of the fact that at the time mentioned 
when the grand jury was impaneled and returned bills of Indictment both the 
circuit and district courts of the Middle district of Alabama were in session, 
and were presided over by the Honorable John Bruce, Judge, and that J. W. 
Dinunick was the çlerk of both courts. 

Grordon MacDonald, for plaintiff in errbr. 

W. S. Beese,Jr., U.. S. Atty., and J. Sternfeld, Asst. U. S. Atty. 

Before PABDÊE, McCOEMICK, and SHELBY, Circuit Judges. 
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PAEDEE, Circuit Judge (after stating the facts as above). It 
appears by tbe original transcript, bill of exceptions therein, and 
supplemental transcript, as given above, tbat the grand jury wMcli 
found tlie indictment against tàe plaintiff in error was inapaneled 
in tbe district court for the Middle district of Alabama, that the 
indictment was returned in that court, and that ail of the proceed- 
ings thereafter were had in said court. This being the case, it was 
neither necessary nor proper that there should be any order remit- 
ting the indictment from the circuit court to the district court for 
trial. The fact that the indictment begins or was entitled or headed 
"In the Circuit Court of the United States for the Middle District 
of Alabama," while apparently misleading, did not hâve the force 
and effect to retum the indictment to that court, nor of itself did 
it constitute such error as to vitiate the indictment. At most, it 
amounted to an imperfection in matter of form, not necessarily 
prejudicial to the accused. See Eev. St. § 1025. It seems to be well 
settled that the record must show that the indictment was returned 
into court by the grand jury either by a minute entry to that effect 
or by indorsement of the fact upon the indictment itself, and that 
an omission will be fatal. See authorities cited in volume 10, Am. 
& Eng. Enc. Law, pp. 410, 411. It may be noticed that a defective 
record may be cured by proper entry ordered by the court during 
the term, or, if not called to the attention of the court during the 
term, then by proper order entered nunc pro tune at a subséquent 
term. The minute entry with regard to the retum of the indict- 
ment (claimed to apply) in this case is as follows: "November 21, 
1899. The grand jury came into court, and returned 52 bills of in- 
dictment, each of which was indorsed 'A true bill,' and signed by 
Jas. W. Powell as foreman." The flle mark of the clerk on the 
indictment was as follows: "Filed in open court this 21st day of 
November, 1899. J. W. Dimmick, Clerk." Neither this minute 
entry, nor the flle mark, nor the two together, was sufflcient to 
identify the indictment as properly returned into the district court 
by the grand jury, and this seems to be a plain error on the face 
of the record, unless it is cured by the récitals in the bill of excep- 
tions as follows: 

"It was shown by the United States that the Indictment In this case was 
received by the judge of the district court of the United States; that the 
entry on the Unitedi States district court minutes is as follows: 'The grand 
jury came Into court, and returned 52 bills of Indletment, each of which was 
indorsed "A true bill," and signed by Jas. W. Powell as foreman,' and that the 
bill in this cause was one of the bills of Indictment thus returned by said 
gt-and jury; that the date of said retum of said grand Jury Is November 21, 
1899; that the clerk of the said United States district court thereupon placed 
said case for trial upon the doeket of the district court." 

My Brethren are of opinion that thèse récitals sufaciently iden- 
tify the indictment as one properly found by the grand jury, and 
by that body returned into the district court of the United States 
for the Middle district of Alabama. As at the time the proof of 
the facts was made it was compétent for the trial court by proper 
order to hâve corrected the oversights and omissions in question, 
it does not appear that the plaintiff in- error was really prejudiced. 
The judgment of the district court is affinned. 
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DOUGHBRTT v. UNITED STATES. FAKBAHBR v. SAME. LA VIN T. 

SAMB. 

(Circuit Court of Appeals, Thlrd Circuit Aprll 19, 1901.) 

Nos. 15, 17, and 23. 

1. CONSTITUTIONAL LaW— POLICB REGULATION IN REVENUE LaW— TaX ON Ol.E- 

OMABGAniNE. 

Act Aug. 2, 1886, § 6, regulatlng the manufacture and sale of oleomar- 
garine, and Imposing a tax thereon, in so far as It provides for inark- 
ing, stamping, and branding packages used by retail dealers in oleomar- 
garlne, Is net merely a police régulation, and as sucb unconstitutional, 
as such requirement must be regarded as a means to efCect the objects 
of the act in raising revenue, and, so regarded, it is clearly wlthin the 
constitutional power of congress. 

2. Oleomakgarïnb — PBNALTy FOK Unlawful Sale — Application to Retail- 

BBS. 

Act Aug. 2, 1886, 5 6, first requires manufaeturers to paelj oleomar- 
garine in new wooden packages, marked, stamped, and branded as pre- 
scribed. Sales by manufaeturers and wholesale dealers are also requir- 
ed to be "in original stamped packages." Thereafter it provides that 
retailers must sell only from original stamped packages, and that they 
shall pack it "in suitable wooden or paper packages, marked and brand- 
ed as prescribed." The pénal clause thereof provides that every person 
who knowingly sells oleomargarine othei-wise than in new wooden or paper 
packages, as above described, shall be fined, etc. Helâ, that such clause 
applied to retailers as well as others. 
8. Same— Indioïment of Retailer— Sufpicibnct. 

A count in an indictment under Act Aug. 2, 1886, § 6, requlrlng re- 
tailers of oleomargarine to sell the same in original packages, and that 
they shall pack it "in suitable wooden or paper packages, mai'ked and 
branded as prescribed," chargea a retail dealer with knowingly, will- 
fully, and imlawfully selllng oleomargarine "packed In a plain wrapper, 
and not in a new and suitable wooden or paper package or packages," 
as required by the act, and not "marked and branded" as prescribed. 
Beld to sufflciently describe the offence, and the fact that it charged 
more than required to constltute a single ofCence was no objection thereto. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania. 

F. B. Bracken, for plaintiffs in error. 

J. Whitaker Thompson, for the United States. 

Before DALLAS and GEAY, Circuit Judges, and BEADFORD, 
District Judge. 

BRADPOKD, District Judge. Daniel E. Dougherty, James P. 
Farraher and Michael F. Lavin, the plaintiffs in error, were sever- 
ally indicted, tried, convicted and sentenced in the district court 
of the United States for the eastem district of Pennsylvania (101 
Fed. 439), for the violation of section 6 of the act of congress of 
August 2, 1886, entitled "An act deflning butter, also imposing a 
tax upon and Tegulating the manufacture, sale, importation, and 
exportation of oleomargarine." 24 Stat. 209. That section is as 
follows: 

"Sec. 6. That ail oleomargarine shall be packed by the manufacturer there- 
of In firkins, tubs, or other wooden packages not before used for that pur- 
pose, each containing not less than ten pounds, and marked, stamped, and 
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branded as the Commissloner of Internai Revenue, with the approval of the 
Secretary of the Treasury, shall prescribe; and ail sales made tty manufae- 
turers of oleomargarine and wliolesale dealers in oleomargarine shall be In 
original stamped packages. Retail dealers in oleomargarine must sell only 
from original stamped packages, In quantities not exceeding ten pounds, and 
shall pack the oleomargarine sold by them in sultable wooden or paper pack- 
ages, which shall be marked and branded as the Commissioner of Internai 
Revenue, with the approval of the Secretary of the Treasury, shall prescribe. 
Every person who knowingly sells or offers for sale, or delivers or ofCers 
to deliver, any oleomargarine in any other form than in new wooden or paper 
packages as above descrlbed, or who packs in any package any oleomargarine 
in any manner contrary to law, or -who falsely brands any package or àflaxes 
a stamp on any package denoting a less amount of tax than that required by 
law, shall be fined for each offense not more thaji one thousand dollars, and 
be imprisoned not more than two years." 

Pursuant to thig section the Commissioner of Internai Revenue, 
with the approval of the Secretary of the Treasury, promulgated 
certain régulations which, so far as material in this connection, pro- 
vided that each retailer's wooden or paper package should hâve the 
name and address of the dealer printed or branded thereon, and 
also the words "Pound" and 'Oleomargarine" in letters not less than 
one-quarter of an inch square, and the quantity written, printed or 
branded thereon in figures of the same size, substantially accord- 
ing to the form set forth in such régulations. Dougherty and Far- 
raher severally demurred to the indictments against them. The 
demurrers having heen overruled, the demurrants and Lavin, who 
did not demur, went to trial on the plea of not guilty, and there- 
after each of them moved in arrest of judgment. The motions in 
arrest were denied and sentence pronoxinced. Writs of error hav- 
ing been taken, the three cases hâve for convenience been argued 
and considered together. There are substantially only two ques- 
tions raised by the assignments of error relied on. They are, first, 
whether section 6 above quoted, in so far as it provides for marking 
and branding packages used by retail dealers in oleomargarine is not 
merely a police régulation and, as such, unconstitutional, and, sec- 
ondly, whether the indictments suflSciently charge any offence pun- 
ishable under that section. Whatever might be our opinion on the 
former question were it res intégra, we feel concluded by the lan- 
guage employed by the suprême court in the case of In re Kollock, 
165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813. Kollock had been 
convicted and imprisoned for the violation of the section in ques- 
tion under an indictment charging that he, being a retail dealer in 
oleomargarine, knowingly sold and delivered half a pound of it, 
which was not at the time of such sale and delivery packed in a 
new wooden or paper package printed or branded as required by 
the régulations prescribed by the Commissioner of Internai Rev- 
enue, with the approval of the Secretary of the Treasury. The de- 
fendant filed his pétition for a writ of habeas corpus on the ground 
that it was not within the constitutional power of Congress "to 
delegate to the Commissioner of Internai Revenue or the Secretary 
of the Treasury of the United States, or any other person, authority 
or power to détermine what acts shall be criminal, and the said 
act of Congress aforesaid does not sufficiently deflne, or deflne at 
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ail, what acts done or omitted to be done within the supposed pur- 
view of the said act shall constitute an oflfence or offences against 
the United States." The writ was denied, the court holding that 
the authority conferred on the Commissioner of Internai Eevenue, 
with the approval of the Secretary of the Treasury, to prescrite 
how packages of oleomargarine should be marbed, stamped and 
branded, did not involve an unconstitutional délégation of power. 
It is true that the point there decided is not in dispute before us. 
The court, however, said: 

"Tlie act before us Is on its face an act for levylng taxes, and although 
it may operate in so dolng to prevent déception In the sale of oleomargarine 
as and for butter, its primary objeot must be assumed to be the raising of 
revenue. And, consjdered as a revenue act, the désignation of the stanips, 
marks and brands is merely in the discharge of an administrative function 
and falls within the nunierous instances of régulations needful to the opéra- 
tion of the machinery of particular laws, authority to make which bas al- 
ways been recogulzed as within the competency of the législative power to 
confer. • • • We concur with the Court of Appeals that this provision 
does not differ in prlnciple from those of the Internai Revenue laws, which 
direct the Commissioner of Internai Revenue to prépare suitable stamps 
to be used on packages of cigars, tobacco and spirits; to change such stamps 
when deemed expédient; and to devise and regulate the means for afHx- 
Ing them. Rev. St. §§ 3312, 3395, 3445, 3446, etc. By section 3446 the 
Secretary and the Commissioner were empowered to alter or renew or 
change the form, style and device 'of any stamp, mark or label used under 
any provision of the laws relating to distilled spirits, tobacco, snulî and 
cigars, when in their judgment neeessary for the collection of revenue taxes 
and the prévention or détection of frauds thereon; and may make and pub- 
lish such régulations for the use of such mark, stamp or label as they flnd 
requisite'; and by the act of Mareh 1, 1879, 20 Stat. 327, 351, e. 125, § 18, the 
section was amended so as to provide that the Commissioner, with the ap- 
proval of the Secretary, might 'establish and, from tlme to time, alter or 
change the form, style, character, material and device of any stamp, mark 
or label used under any provision of the laws relating to internai revenue.' 
The oleomargarine législation does not differ in character from this, and the 
object is the same in both, namely, to secure revenue by internai taxation 
and to prevent fraud in the collection of such revenue. Protection of pur- 
ehasers in respect of getting the real and not a spurious article cannot be 
held to be the primary object in either instance, and the Identification of 
dealer, substance, quantity, etc., by marking and branding must be regarded 
as means to effect the objects of the act in respect of revenue." 

We feel bound by the vievi^s thus expressed. The marking, stamp- 
ing and branding, required by the régulations, must, therefore, be re- 
garded as "means to effect the objects of the act in respect of reve- 
nue," and, so regarded, the provisions of section 6 clearly were within 
the constitutional power of Congress. We are now brought to the in- 
quiry whether any oiïence punishable under that section is charged, 
or suflSciently charged in the indictments. Each of the indictments 
charges in différent counts that the défendant therein named unlaw- 
fuUy packed, unlawfully sold and unlawfuUy delivered oleomargarine. 
A gênerai verdict of guilty having been returned in each case, if any 
of the counts in any case be sufficient to support such a judgment as 
was rendered in that case, the judgment so rendered must be aflarmed. 
The second count in the indictment against Dougherty charges that 
he "then and there a retail dealer in oleomargarine * * • n^\ 
knowingly, wilfully and unlawfully sell and offer for sale a certain 
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amount of oleomargarine, to wit, one pound of olepmargarine, 
packed in a plain wrapper, and not in a new and suitable wooden 
or paper package, or packages, as then and there required by the 
act of Congress approved August 2nd, A. D. 1886, deflning but- 
ter and imposing a tax upon and regulating the manufacture and 
sale of oleomargarine, and which said plain wrapper in wWch said 
oleomargarine so sold and offered for sale as aforesaid, was packed, 
was not then and there marked and branded as the Oommissioner 
of Internai Revenue, with the approval of the Secretary of the 
Treasury, had theretofore, to -wit, on June 18th, 1895, in certain régu- 
lations prescribed." The second count in the indictment against Far- 
raher and the corresponding count in the indictment against Lavin 
contained mutatis mutandis the above phraseology, save that the 
quantity of oleomargarine alleged to hâve been sold is half a pound 
instead of a pound. The plaintiffs in error contend on two grounds 
that the counts just referred to and other counts in the several indict- 
ments similar to them cannot support the judgments complained of. 
They urge, flrst, that section 6 does not provide any penalty against 
retail dealers, under any circumstances, for selling or offering for sale 
oleomargarine in packages other than those prescribed for their use, 
and, secondly, that even on the assumption that it does, such counts 
do not contain a sufficient description of any offence punishable under 
the section. The section relates to three classes of persons dealing 
in oleomargarine, namely, manufacturera, wholesale dealers and retail 
dealers. Manufacturers are required to pack oleomargarine "in flr- 
kins, tubs, or other wooden packages not before used for that purpose, 
each containing not less than ten pounds, and marked, stamped and 
branded as the Commissioner of Internai Kevenue, with the approval 
of the Secretary of the Treasury shall prescribe." Sales of oleo- 
margarine by manufacturers and wholesale dealers are required to be 
"in original stamped packages." Ketail dealers are permitted to sell 
only from original stamped packages in quantifies not exceeding ten 
pounds, and are required to pack the oleomargarine sold by them "in 
suitable wooden or paper packages, which shall be marked and brand- 
ed as the Commissioner of Internai Revenue, with the approval of the 
Secretary of the Treasury, shall prescribe." The pénal clause of the 
section provides, among other things, that "every person who know- 
ingly sells or offers for sale * * * any oleomargarine in any 
other form than in new wooden or paper packages as above described 
* * * shall be flned," &c. It is argued that, while the earlier por- 
tion of the section restricts manufacturers and wholesale dealers in 
selling oleomargarine, to the use of original stamped packages, or 
"packages not before used" for that commodity, it requires the retail 
dealer to pack, not in "new," but in "suitable" packages, which may or 
may not be new, and that, therefore, the pénal clause of the section, 
in denouncing the sale of oleomargarine, is inapplicable to retail deal- 
ers. It is further urged in support of this contention that there is 
no reason why retail dealers should not be permitted to use old pack- 
ages provided they are "suitable" and marked and branded as pre- 
scribed. This position we think is untenable. We are not prepared 
to say that it is unimportant for the purposes of the act that retail 
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dealers should be reBtricted to the use of new packages. But if tlie 
întent of the section as gathered from the language employed is clear, 
the question whether there is any or suffieient reason for requiring re- 
tail dealers to use only new packages, is not one for judicial détermi- 
nation, however it may address itself to législative discrétion. Care- 
ful examination of the section as a whole has satisfled us that the 
pénal clause applies as well to retail dealers as to wholesale dealers 
and manufacturera. The words "every person who knowingly sells 
or offers for sale ♦ * • any oleomargarine" are broad enough to 
include ail of the three classes of persons with whom the section 
deals. Purther than this, by the earlier portion of the section manu- 
facturers and wholesale dealers are restricted to the use of wooden 
packages, while retail dealers are permitted to use either "wooden or 
paper packages." The pénal clause in denouncing the sale of oleo- 
margarine otherwise than in "new wooden or paper packages" clearly 
has référence to sales by retail dealers as well as by others, unless 
the words "or paper" are to be wholly disregarded. But there is no 
suffieient reason why thèse words should be ignored. On the contrary 
the gênerai intent of the section imperatively requires that they 
should hâve their full and natural force. The remaining inquiry is 
whether the counts in question respectively contain a suffieient de- 
scription of the offence sought to be charged. Each of them allèges 
that the défendant therein named, being a retail dealer, knowingly, 
wilfully and unlawfully sold oleomargarine "packed in a plain wrap- 
per, and not in a new and suitable wooden or paper package, or pack- 
ages," as required by the act of Congress, and that the wrapper was 
not "marked and branded" as prescribed by the Commissioner of In- 
ternai Revenue, with the approval of the Secretary of the Treasury. 
The section requires that packages used by retail dealers shall be 
"new wooden or paper packages as above described," and the pack- 
ages "above described" are "suitable wooden or paper packages," 
marked and branded as prescribed. A retail dealer violâtes the sec- 
tion who sells oleomargarine in a "plain wrapper" which is not a 
"new" wooden or paper package, or which is not a "suitable" pack- 
age, or which is not "marked and branded" as required. Each of thèse 
three counts contains enough, and indeed more than enough, fully to 
describe an offence punishable under the section, and to sustain the 
judgment. It is alleged that the défendant sold oleomargarine iu a 
wrapper which was not a new and suitable package, and was not 
marked and branded. It was unnecessary to charge in each count 
more than was required to constitute a single offence, but the joinder 
therein of several offences was not calculated to confuse or préjudice 
the défendant nor was it under the rules of criminal pleading a fatal 
flefect. 

The judgment below in each case îs afflrmed. 



BANTT V. UNITED STATES. 61 

GANTT et al. T. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit Aprll 2, 1901.) 

No. 918. 

IiroiOTMBNT— CONSPIRACT TO DeFBAUD UniTED BtATES —DESCRIPTION OF OF- 
FENSE. 

An Indictment under Rev. St. § 5440, charglng a conspiraey to defraud 
the United States by depriving it of tlie title to certain lands by means 
of a fraudulent entry under tlie homestead laws, which avers that the 
entry was made, and that by means of it the aceused obtalned possession 
of the land, and eut the timber thereon, is sufflcient, and need not allège 
that the land was subject to homestead entry. The conspiraey consti- 
tutes the offense, and it need not be shown how the overt act tended to 
effect Its purpose, or that it was successful. 

In Error to the Circuit Court of the United States for the Southern 
District of Alabama. 

ïhe plaintiffs in error, Isaac F. Gantt and Stephen Shine, together with 
George Nolen, weie indicted In the court below under section 5440 of the 
Revlsed Statutes. The indictment is as follows: 

"The grand jurors of the United States chosen, selected, and sworn in and 
for the Southern district of Alabama, in the name and by the authority of the 
United States of America, upon their oaths do find and présent that Isaac F. 
Gantt, Stephen Shine, and George Nolen, whose names, other than as herein 
stated, are unlinown to the grand jiur, late of the district aforesaid, hereto- 
fore, to wit, on the 27th day of November, in the year of our Lord 189«, and 
before the finding of thls indictment, and within the said Southern district of 
Alabama, and within the jurisdiction of thls court, did then and there con- 
spire, combine, confederate, and agrée together to defraud the United States 
ont of its title to the foUowing lands of the said United States, to wit, the 
south half of the northwest quarter and the northeast quarter of the south- 
west quarter of section three, and the southeast quarter of the northeast 
quarter of section four, township three north, range four east, of Saint Ste- 
phen's meridian, Alabama, and out of the timber standing and being on the said 
lands. The scheme and artifice to defraud as aforesaid was to be carried out 
by one or more of the défendants entering the said described lands under the 
homestead laws of the United States by making a false aiSdavit in applying 
to enter said described lands, and another of said défendants locating thereon 
a sawmill to inanufacture timber and lumber from trees eut upon the said 
homestead entry, and by ail three of said défendants malîing the affldavlts re- 
quired by law before an offlcer didy qualified to take and receive final proof 
for the said entry, and which said aJËBdavits were to be false and untrue, and 
by means of which the said défendants were to acquire the possession of and 
title to the said lands in fraud of the United States. For the purpose of exe- 
cuting the said conspiraey to defraud the said United States as aforesaid, the 
said Stephen Shine, on or about October 22, 1897, appeared before T. J. Em- 
mons, clerk of the circuit court of Monroe county, Alabama, an officer duly 
qualified to administer the oath in that behalf, and made the oath required 
by law for the homestead entry of the said described lands, which said oath 
was false and untrue. And still further to efCect the object of the said con- 
spiraey to defraud the United States, as aforesaid, the said Isaac F. Gantt, 
on or about the 20th day of October, 1897, located upon the said described 
lands a sawmill, and ereeted thereon a dwelling house and a storehouse, 
which he has contlnuously oecupied, controUed, and operated slnee the said 
location of the said mill and the érection of said dwelling and storehouse. 
And still further to effect the object of said conspiraey, the said Isaac F. 
Gantt, on January 3, 1889, caused to be published in the Monroe Journal, a 
newspaper pubUshed at MonroevlUe, Monroe county, Alabama, a notice of the 
Intention of the said Stephen Shine to make final proof for his said home- 
stead entry, and named among the witnesses to be examined in said final 
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proof proceedlngs himselt, the said Isaae P. Gantt, and hls co-defendant, 
George Nolen. And still further to.efCect the object of the said consplracy 
to defraud the said United States as aforesald, the said Isaac P. Gantt, 
Stephen Shine, and George Nolen, on or about the 2d day of March, 1899, be- 
fore T. J. Emmons, clerk of the circuit court of Monroe county, Alabama, an 
oflicer then and there duly quallfied to talce and reçoive affidavits in final 
proof proceedings for homestead entries, made, respectively, the affldavits re- 
quired by law in said homestead proceedings, which said affldavits were in 
material and essential particulars false and untrue. And still further to 
effect the objeet of the saJd eonspiracy to defraud the said TJnited States as 
aforesaid, the said Isaac P. Gantt has, since the Ist day of November, 1897, 
eut and removed to his said mlll ail of the merchantable timber upon the said 
described lands, and manufactured the same at the said mill for his own 
beneflt. The said scheme to defraud the said United States, as aforesaid, was 
ett'ected by the entry of the said lands under the homestead laws of the 
United States by the said Stephen Shine, not for the purpose of actual settle- 
ment and cultivation, or to obtain a home for himself, but the said entry, as 
aforesaid, was made for the actual beneflt of the said Isaac F. Gantt and oth- 
ers unknown to the grand jury, and in order that the title and possession 
acquired from the government of the United States by the said Stephen Shine 
might inure, in whole or in part, to the benefit of the said Isaac P. Gantt and 
other persons unknown to this grand jury. Contrary to the f orm of the stat- 
ute in such case made and provided, and against the peace and dlgnity of the 
United States." 

The défendants pleaded not guilty. On the trial Stephen Shine and Isaac 
P. Gantt were found guilty as indicted, and George Nolen was acquitted. 
The convicted défendants then moved in arrest of judgment, and to set aside 
the verdict of the jury, and quash the indictment for alleged defects in the 
indictment. The defects claimed in the indictment are summarized in the 
argument of counsel flled in this court as follows: (1) It fails to aver that 
the lands specifled were subject to homestead entry; (2) It fails to set forth 
sutflciently the overt act relied on. 

K. H. Clarke, for plaintifs in error. 
M. D. Wickersham, U. S. Atty. 

Before PAKDEE, McCORMIOK, and SHELBY, Circnit Judges. 

SHELBY, Circuit Jndge, after stating the case as above, delivered 
the opinion of the court. 

Section 54:40 of the Eevised Statutes is as follows: 
"If two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
eonspiracy, ail the parties to such eonspiracy shall be liable to a penalty of 
not less than one thousand dollars and not more than ten thousand dollars, 
and to imprisonment not more than two years." 

It is a criminal offense under this statute for two or more persons 
to conspire to defraud the United States in any manner or for any 
purpose, where any one or more of such parties does any act to effect 
the object of the eonspiracy. The offense is the eonspiracy. It is not 
the act which is done to effect the object of the eonspiracy. The pro- 
vision of the statute that an act must be done to effect the object of 
the eonspiracy affords a locus penitentise, so that, before said act is 
done, either one or ail of the parties may abandon their design, and 
avoid the penalty of the statute. U. S. v. Britton, 108 U. S. 193, 2 
Sup. et. 526, 27 L. Ed. 701. The charge in the indictment -is that the 
défendants conspired to defraud the United States out of its title to 
certain lands. Such eonspiracy, it has been held, is covered by the 
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statute. Dealy v. U. S., 152 U, S. 539, 14 Sup. Ct. 6S0, 38 L. Ed. 545. 
It is tnie that it is not stated in the indictment that the lands were 
subject to homestead entry, but it is averred that the scheme to de- 
f raud the United States was effected by the entry of the lands under 
the homestead laws of the United States. Tt appears f rom the indict- 
ment that the alleged conspirators obtained possession of the lands, 
and eut and removed from them timber growing thereon. If it be 
conceded that it is not sufflciently averred that the lands were sub- 
ject to homestead entry, it is not material, for a conspiracy to de- 
fraud the United States out of the title to the lands, which, by acts of 
the défendants, resulted in the conspirators obtaining possession of 
them and of the timber growing on them, is an offense against the 
laws of the United States. It is not essential, however, that the in- 
dictment should show the success of the conspiracy. Nor need it show 
in what manner the overt act will tend to accomplish the object of the 
conspirators. If an unlawful combination to defraud the United 
States is alleged, together with an act by one of the parties to show 
the agreement in opération, this is sufflcient without showing how the 
act would tend to effect the object, or that it was effected. U. S. v. 
Benson, 17 C. C. A. 293, 70 Fed. 591; U. S. v. Dennee, 3 Woods, 47, 
Fed. Cas. No. 14,948; U. S. v. Donau, 11 Blatchf. 168, Fed. Cas. No. 
14,983. The indictment shows the conspiracy and several overt acts. 
The motion in arrest of judgment, we think, was properly overruled. 
The judgment of the circuit court is affirmed. 
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(Circuit Court, W. D. Wlsconsln. Aprll 23, 1901.) 

No. 171. 

Trade-Name— COPENHAGEN Sndff — Infringembnt — Unfair Compétition — 
Injukction. 

Complainant, a Pittsburg manufacturer of snuff, tised the name "Copen- 
hagen," adopted by hls predecessor as a trade-mark. In labeling the Jars 
In whlch It was sold, and advertised It In the usual forma of the name 
as used in varlous languages. It was not Intended thereby to dénote 
that it was Imported, but was adopted to secure Scandinavian custom- 
ers. Défendants, retail dealers In snuff, bought for the purpose of sale, 
from a Chicago manufacturer, several jars labeled "Kjobenhavn Snus," 
to indicate that It was imported, se as to Ukewlse secure Scandinavian 
trade. Otherwlse the jars and labels, and the smell, taste, appearance, 
and quality of the article, dld not resemble those of complainant. They 
sold It without intending to decelve, and there was no évidence that any 
one was mlsled. Held, that no right to a geographical name as a trade- 
mark proper could be acquired, but that, concedlng that complainant had 
acquired such a right to use the word "Oopenhagen," there was no In- 
fringement thereof, and. no intent to unfairly compete with him, and his 
bill for Injunction should be dismissed.i 

In Equity. 

P. H. Gunckel, for complainant. 

Higbee & Bunge and G. M. Woodward, for défendants, 

lUnfair compétition in trade, see notes to Scheuer v. MuUer, 20 C. 0. A. 165; 
Lare v. Hàrper & Bros., 30 C. O. A. 3T6, 
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BUNîî, District Judge. Tîiis is a suit in equity to establish a trade- 
mark and for a perpétuai injunction enjoining the défendants against 
its use. The complainant is a citizen of Pittsburg, Pa., and a man- 
ufacturer of tobacco and snuff in that city. He and bis predecessors 
bave been in that business, as is alleged, since 1837. The défendants 
are citizens of La Crosse, in the state of Wisconsin, and engaged, in a 
small way, in the business of grocers. From 1827 to ISGo the com- 
plainant's business was carried on by George Weyman, the father of 
the complainant; afterwards by the complainant and his brother, 
William P. Weyman, as Weyman & Bro., until about 1877; and since 
then by the complainant. About the year 1835 the complainant's 
predecessor adopted the name "Copenhagen" in connection with the 
sale of the snufif, calling and advertising it as Copenhagen snuff in the 
English. Norwegian, German, and Swedish languages, claiming the 
name "Copenhagen" as a trade-mark. The complainant claims that 
this word was chosen, not as the place of the manufacture, or to de- 
note that the snuff was imported, but as a merely arbitrary and fan- 
ciful désignation. At the same time they did not confine themselves 
to the English form of the word, but on their labels they advertised it 
in ail the usual forms of the name as used in the English, Danish, 
Swedish, Norwegian, and German languages. In English it was 
"Weyman's Copenhagen Snuff," in Swedish it was "Weyman's Kopen- 
hamn Snus," in German it was "Weyman's Copenhagen Schnupfta- 
bak," in Norwegian and Danish it was "Weyman's Kjôbenhavns 
Snuss." Ail thèse différent forms were used upon their labels and ad- 
vertising sheets. As appears from the testimony, thèse words are not 
only spelled differently, but are differently pronounced in thèse différ- 
ent languages, but in none has it any meaning, so far as appears, ex- 
cept as being the name of a city in Denmark. The défendants, about 
1897, purchased from the Swedish Snuff Agency in Chicago in ail 
three five-pound jars of a snuff manufactured in Chicago with a label 
upon the jars containing the words "Akta Kjobenhavn Sans," and 
also containing the words, "The Swedish Snuff Agency, Sole Agents 
of U. S. Main Office, 768 to 772 Sedgwick St., Chicago, III." With- 
out any intention of deceiving anybody, and without in fact deceiving 
anybody, they sold thèse 15 pounds of snuff. When notifled by com- 
plainant that he had the exclusive right to use the name "Copenha- 
gen" on his snuff, défendants ceased selling, and bave not bought or 
sold any since. This is the head and front of their oflending. They 
were selling the complainant's snuff and two or three other kinds at 
the same time, side by side, but did not try to sell one kind for an- 
other, but sold to every customer just what he called for, and sold 
several times more of the complainant's snuff than that of any other 
and ail other kinds together. The question is whether the complain- 
ant could hâve or has acquired the exclusive right to the word "Co- 
penhagen" as applied to the sale of snuff, and, if so, whether that 
right applies to ail forms of the word in the différent languages of 
Northern Europe. Another question is, aside from the one of an ex- 
clusive proprietary right to the use of a geographical name as a trade- 
mark, whether the défendants hâve been guilty of unfair compétition 
in trade in dressing ont their goods in such a manner as to put them 
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off upon the public as the goods of the complainant. There is no évi- 
dence that they hâve done this in fact, or had any intention of doing it. 
But, from the manner in which the défendants' snuiï was labeled and 
dressed out, would there be any likelihood or probability that a per- 
son of ordinary sensé and prudence purchasing could be deceived? In 
McLean t. Fleming, 96 U. S. 251, 24 L. Ed. 831, the suprême court 
lays down the rule as follows: 

"What degree of resemblance is neeessary to constitute an infringement is 
incapable of exact définition as applicable to ail cases. Ail that courts of 
justice can do in that regard is to say that no trader can adopt a trade-marls 
so resembling that of another trader as that ordinary purchasers, buying with 
ordinary caution, are liliely to be mlsled." 

See, also, Brown v. Seidel, 153 Pa. 72, 25 Atl. 1064. 

Within this rule, the labels are the best évidence, and no one look- 
ing at thèse could mistake the one snuiî for the other. The language 
of Mr. Justice Field in Tobacco Co. v. Finzer, 128 U. S. 182, 9 Sup. 
et. 60, 32 L. Ed. 395, is quite applicable to the case at bar: 

"The judgment of the eye upon the two is more satisfactory than évidence 
from any other source as to the possibility of parties being misled so as to 
take one tobacco for the other; and this judgment is against any such possi- 
bility. Seeing, in such case, is believing; existing différences being at once 
perceived, and remaining on the mind of the observer. There Is no évidence 
that any one was ever misled by the alleged resemblance between the two 
designs." 

Upon a careful study of the testimony, and especially of the dif- 
férent jars, with their labels, produced as exhibits on the final hear- 
ing, in which the complainant's and défendants' snuffs were kept and 
sold from, I am satisfled that there bas been no infringement, and no 
unfair compétition. There is not a single thing about the jars or 
labels used by the défendants that is at ail suggestive of those of the 
complainant, except the words "Kjobenhavn Snus," unless it be the 
fact that thèse jars are both of earthenware manufacture. The com- 
plainant bas used this form of the name "Copenhagen" in advertising 
to his Danish and Norwegian customers. But the labels in every oth- 
er way are totally unlike; so much so that it would seem that no per- 
son of common sensé and intelligence could be deceived into buying 
one kind of snufE for the other. Both jars are round earthen jars 
holding about a gallon, but of différent shapes; the plaintifl's jars 
being nine inches high, and the défendants' an inch lower, but about 
one inch broader. The color of complainant's jar is a pale green ; that 
of défendants a dark brown. The cover of the plaintiff's jar is tin; 
that of défendants is earthen. And when we come to the labels the 
différence is still more marked. The plaintifif's label is about six 
inches high and seven inches wide, and circular, or somewhat elip- 
tical, in form. The défendants' approximates the same height and 
breadth, but is in diamond shape, with four sharp corners. The col- 
oring of the complainant's letters is white upon a background of red. 
The color of the défendants' lettering is black upon a plain back- 
ground of white paper. The complainant's label is considerably em- 
bellished and ornamented with three borders of différent stripes and 
colors, with a diamond-shaped center pièce in black and gold, with a 
"W" in différent colors of blue and gold and white, fantastically in- 
108 P.— 6 
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terwoven with a horseshoe of black and red and white color. The 
défendants' is ail plain black and white, with little attempt at orna- 
mentation, except that the words "Kjôbenhavn Eappe" are printed 
over a long leaf or spray of something in black. The défendants, as 
already seen, represent the snuff. as being imported and sold by "The 
Swedish SnufE Agency, Sole Agents of the U. S.," while the complain- 
ant's label represents the snuff as manufactured by "Weyman & Bro., 
Tobacco and Snuff Manufacturers, Pittsburg, Pa." Upon inspection 
it is quite difflcult to see how the défendants' snuff could be mistaken 
for that of the complainant. The complainant's own witnesses tes- 
tify, in substance, that the one snuff could not be mistaken for the 
other unless the jars were placed so the labels could not be seen. If 
the jars were tumed around, so as to présent the back side, and hide 
the label, then one might be sold or taken for the other. But it is 
évident that in that case, with the labels hidden from view, there is 
no such resemblance in color or shape as to mislead. This does not 
savor much of deceit; and when we corne to the snuff s themselves the 
évidence shows they are quite unlike in smell, taste, appearance, and 
quality, the défendants' being of a much cheaper and coarser grade; 
and that the différence in those respects is quite as great as the dif- 
férence in the design and finish of the labels which drpss them out. 
In fact, there does not seem to hâve been any design on the part of 
the manufacturers or dealers in Chicago of the snuff sold by défend- 
ants, of which complaint is made, to imitate the complainant's label, 
or to put off their snuff upon the public as and for that manufactured 
by the complainant. On the contrary, judging from the labels used 
upon the jars, it would seem to hâve been their design to catch the 
Swedish, Norwegian, and Danish. trade by representing their sntifl to 
be imported from Sweden. The évidence shows that a great part of 
the trade in snuff is with thèse peoples, and it is quite natural to sup- 
pose that a snuff made in their ovra country would be désirable. The 
complainants hâve built up a large trade with the people of thèse na- 
tionalities in this country, and no doubt the prominent words "Copen- 
hagen Snuff," which is the marked and prominent part of their label, 
and the one which catches the eye, were intended and hâve had the 
eflect to attract and stimulate the trade in snuff with the people of 
thèse countries coraing from thèse Northern nations of Europe; al- 
though on the same label, in smaller letters, in circular form, reading 
up on one side and down on the other, and so not easily seen or read, 
are the words, "Weyman & Bro., Tobacco and Snuff Manufacturers, 
Pittsburg, Pa." Both complainant and the dealers in Chicago were 
no doubt advertising to attract this trade, but I cannot see that there 
has been any unfairness in dealing as between the complainant and 
défendants, who bought and sold the snuff without any idea of invad- 
ing the plaintifl's rights. The complainant does not ask for any ac- 
counting, or for damages, except those that are nominal. He wants a 
decree establishing his trade-mark, with one cent damages and costs 
ût suit. On the preliminary hearing the défendants stated that they 
had no intention of buying or selling any more of the snuff, and of- 
fered to the complainant that he might take a decree for a perpétuai 
injunction if he would take it without costs, which complainant de- 
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clined to do, I think the complainant should hâve accepted this of- 
fer, and not proceeded to take testimony, and make a bill of costs. 
It was, indeed, more than the court is now inclined to give to the 
complainant upon considération of the testimony. Since the décision 
of the suprême court in Mill Co. v, Alcorn, 150 U. S. 460, 14 Sup. Ct. 
151, 37 L. Ed. 1144, it has been considered as settled doctrine that a 
person cannot acquire a right to the exclusive use of a geographical or 
proper name as a trade-mark proper. But, even if we assume that 
the complainant acquired such a right to the use of the word "Copen- 
hagen," it seems quite clear from the testimony, as we bave seen, that 
there has been no infringement, and no intent to put ofl the défend- 
ants' snuff as and for that of the complainant. A person of some 
learning in modem languages would know that "Kjôbenhavn" and 
"Gopenhagen" were each intended to designate a city known to the 
veorld as the capital of Denmark, but, taking the jars and labels to- 
gether, no one of the least degree of intelligence would be deceived in- 
to buying one snuff for the other. The plaintiff's bill wiU be dis- 
missed, with costs. 



DOWAGIAC MFG. 00. v. SMITH et aL 

(Circuit Court, D. Minnesota, Fourth Division. April 12, 1901.) 

Patents— Infringement — Grain Drillb. 

The Hoyt patent, No. 446,230, for a grain drill, while only for a com- 
bination of old devices, Is valld, in view of tlie superlor merit and effl- 
eiency of the machine as a wholo, and the inventor Is entitled to the 
benefit of équivalents. Clalms 1, 2, and 3 field infringed by a machine 
containing ail the éléments of the combinatlon, or others, which, whlle 
variant in form, are clearly their mechanlcal équivalents. 

In Equity. Suit for infringement of a patent. On flnal hearing. 

Fred L. Chappell, for complainant. 

Julius S. Starr and William V. Tefft, for défendants. 

LOCHREN, District Judge. This is a bill in equity, wherein the 
complainant, the Dowagiac Manufacturing Company, owners by as- 
signment from the patentée of letters patent No. 446,230, issued to 
Will F. Hoyt, February 10, 1891, for grain drill, charges the défend- 
ants, Ernest F. Smith and Luppo W. Zimmer, with infringement of 
said letters patent by the making, using, and vending to others of 
large numbers of grain drills having in their structure the combina- 
tlon of parts and devices which are covered and secured to said com- 
plainant by the said letters patent, and said assignment to it of the 
same; and charging that said défendants still continue such infringe- 
ment, and praying for an injunction and accounting. Défendants, by 
their answer, contest the validity of said letters patent; deny that 
Hoyt was the original or first inventor of the grain drill described in 
said letters patent; and plead several prior patents and grain 
drills in use before Hoyt's alleged invention, as embodying and an- 
ticipating such alleged invention. On the liearing the complainant 
conflned its charge of infringement to claims numbered 1, 2, and 3 
of the Hoyt patent, which are as follows: 
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"(1) In eombination with the transportlng wheels and frame, the hopper, 
shoe, and draft rods, the latter havlng a pivotai connection with the frame, 
the clamping plates, having a pivotai connection veith the draft rods; the 
spring-metal pressure rods attached to said plates, sald rods extending rear- 
vrardly of the hopper; the forked arm coupled to sald rods, and means for 
ralsing and lowering said arm, — substantially as speeifled. (2) In eombina- 
tion with the frame of a grain drill, the hopper, having a flange at the upper 
end; the shoe attached to the hopper; the curved draft rods leadlng from 
the shoe, and having a pivotai connection with the frame of the machine; 
a swinging head located between the upper ends of the draft rods; spring- 
metal rods attached to the swinging head, sald rods extending back of the 
hopper, and below the flange thereof, sald spring-metal rods being coupled 
to an arm, said arm having means for ralsing and lowering it, and means for 
locklng the parts, — for the purposes set forth. (3) In eombination with the 
frame, hopper, shoe, and draft rods, the plates plvotally attached between the 
upper portions of sald draft rods, said plates having the horizontal shoulders, 
said shoulders bearing upon the draft rods; the spring-metal rods attached 
to sald plates, and passing learward of and on oppoisite faces of the hopper, 
and means for applying pressure to the rear ends of said spring-metal rods, — 
for the pmrpose specified." 

Drawings showing this patented eombination appear in 41 0. C. A. 
627, 101 Fed. 718, in the report of the case of McSherry Mfg. Oo. v. 
Dowagiac Mfg. Co. The question of the validity of the Hoyt patent 
is not a difflcult one. Although it is only for a eombination of old 
devices, — for the clamping plates or swinging head, even if new, is 
not patented, and therefore is, as a separate device, free to the public, 
— and although the patented eombination produces only old results 
in the old way, yet, when eompared with the older styles of shoe 
drills, it possesses the advantages of lightness, greater eonvenience 
in moving from fleld to fleld, superior attractiveness in appearance, 
with little liability to get out of repair, and its long, light, flexible 
springs adapt it better to uneven surfaces. It has met with very 
favorable réception and large sales, and, for the reasons suggested, 
the main features of the eombination hâve been extensively eopied 
and appropriated by other manufaeturers of seed drills. I think that 
patentable novelty eannot be denied to this eombination, and I there- 
fore hold that the patent is valid. In the McSherry Case, above re- 
f erred to, its validity was sustained, and seems to hâve been in fact 
conceded. 

The question of the àlleged infringement by the défendants is the 
serions and difHcult question in the case. The shoe drills which 
hâve been sold and are being sold by défendants, and which the com- 
plainant claims infringe the Hoyt patent, are manufactured by Selby, 
Starr & Co., of Peoria, 111., and spoken of in the testimony as the 
"Peoria Seeder," which bears a close resemblance in its gênerai ap- 
pearance and in the détails of its déviées and eombination to the ma- 
chine of the Hoyt patent, as shown in the drawings and described 
in the flrst three claims of that patent; and it performs the same 
functions in the same way. Ail the combined éléments and devices 
are the same, with immaterial variations in mère matters of form, 
exeept that the défendants assert that there are absent from the 
Peoria seeder, dealt in by them, two of the éléments of the Hoyt 
patent set forth in each of its flrst three claims. They assert that in 
the Peoria seeder the connection between the springs and the draw- 
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bars is not a pivotai, but a rigid, connection,— as rigid as if they 
were solidlj welded, bolted, or brazed together at tkeir junction; 
and, secondly, that the Peoria seeder bas no clamping plates or 
swinging bead, nor any mecbanical équivalent for the same. In tbe 
Peoria seeder, dealt in by tbe défendants, tbe springs, wbicb are 
flattened, and not round, as sbown in tbe Hoyt patent, are separate 
springs, eacb extending from tbe bifurcated arm in tbe rear of the 
hopper f orward, close by tbe sides of tbe bopper, and under its flange, 
wbicb they engage wben raised, to a direct connection witb tbe for- 
ward part of tbe curved drawbars, wbere they are so connected by 
being bent downward between tbe drawbars, and over and partially 
around an iron pin or boit wbich passes througb tbe drawbars; and 
the ends of the springs are tbence carried downward and backward 
about flve incbes between the drawbars, the ends passing over, and 
being bent or booked partly around, another similar boit, wbicb 
aiso passes througb tbe drawbars. Between thèse two bolts and be- 
tween the drawbars is a cast-iron plate or spacer, fitted to its sur- 
roundings, to keep tbe drawbars and springs in proper place witb 
référence to each otber; and thus tbe fora^ard ends of the springs 
are beld in place, and in connection witb the forward ends of the 
drawbars in proper position to transmit to tbe drawbars any press- 
ure applied to tbe rear end of tbe springs, while tbe raising of tbe 
springs at tbe rear causes them to engage tbe flange or lugs on the 
bopper, and lift the sboe from tbe ground wben desired. Althougb 
the pivotai movement of the springs upon the forward boit wbere 
they thus engage the drawbars may be very slight, I think there is, 
and from the construction must be, some pivotai movement tbere in 
the application and withdrawal of pressure upon tbe rear end of tbe 
springs, as tbe same flexible springs extend over and beyond that 
boit downward to the other boit at tbe end of the springs. Were tbe 
distance between thèse two bolts considerably greater than it is, 
I think such pivotai motion would be easily observable; and that, 
slight as it is, it bas value in distributing strain wbicb might bear 
more on a single point if the connection were rigid. 

It remains to be considered whetber the Peoria seeder bas tbe 
clamping plates wbicb are described in each of the tbree flrst claims 
of the Hoyt patent, or any mechanical équivalent for the same. No 
question is made but that the "clamping plates" described in the first 
daim, and the "swinging bead" described in the second claim, and 
the "plates pivotally attached between tbe upper portions of said 
draft rods" described in the third claim, ail refer to the same iden- 
tical device. Its connections, as stated in each of thèse claims, show 
it to be tbe same; and its construction, functions, and uses appear 
in the drawings and spécifications. The clamping plates form an es- 
sential élément of Hoyt's invention as described in bis patent. The 
second paragraph of the spécifications refers to the claims as pointing 
ont the essential features of the invention, and such is the ofiSce of 
claims, without such référence. Each of tbe three first claims, and, 
indeed, every claim in tbe patent except the fourth, describes tbe 
clamping plates as devices entering into the combination. This dé- 
viée cannot be overlooked, nor can the court déclare it to be imma- 
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terial. Fay v. Gordesman, 109 U. S. 408, 420, 421, 3 Sup. Ct. 236, 27 
L. Ed. 979. Besides, if that élément or device were omitted, and no 
équivalent supplied in its place, it is obvions that the combination 
would be inoperative. "It is a well-known doctrine of patent law 
that the claim of a combination is not infringed if any of the ma- 
terial parts of that combination are omitted. It is equally well 
known that, if any one of the parts is only formally omitted, and is 
supplied by a mechanical équivalent, performing the same office, and 
producing the same resuit, the patent is infringed." Water-Meter 
Co. V. Desper, 101 U. S. 332, 335, 25 L. Ed. 1024, 1025. "Such in- 
ventors [of combinations] may claim équivalents as well as any other 
class of inventors, and they hâve the same right to suppress every 
other subséquent improvement not snbstantially différent from vi'hat 
they hâve invented and secured bv letters patent." Gould v. Eees, 15 
Wall. 187, 193, 21 L. Ed. 39, 41. As the défendants' machine, the 
Peoria seeder, has no device in form like the clamping plates of the 
Hoyt patent, it is necessary to consider whether it has the mechan- 
ical équivalents of that device, performing the same office and func- 
tion, and producing the same resuit in snbstantially the same way. 
The function and office of the clamping plates appears to be three- 
fold. This device serves to hold in proper space relation to each oth- 
er the two drawbars and the forward ends of the long springs. It 
connecta the springs pivotally upoh the boit which passes through 
the drawbars, and it includes the device bearing upon the drawbars, 
by means of which pressure upon the springs is applied to the draw- 
bars to depress the shoe. The iron casting used in the Peoria seeder 
at the same place in the machine holds in proper space relation to 
each other the two drawbars and the forward ends of the springs, 
substantially the same as do the clamping plates of the Hoyt patent. 
The springs in the Peoria seeder pass over this casting to a direct 
pivotai connection with the boit through the drawbars, which is sub- 
stantially and mechanically the same tbing as the connection of the 
springs in the Hoyt patent with the clamping plates, the eyes in. the 
forward part of which are passed through by the same boit, thus giv- 
ing the same pivotai connection of the springs with the drawbars. 
The resuit is the same in both cases. Neat as the clamping plates are 
in appearance, and doubtless efficient in service, their adoption to 
extend the springs to the pivotai connection with the boit through the 
drawbars seems as unnecessary, and apparently as objectionable, as 
it would be to splice a wooden lever at the point where the strain is 
perhaps greatest. But, even in that case, the substitution of an un- 
spliced lever made of a single entire stick, instead of such spliced 
lever, would be a plain change to a mechanical équivalent, though the 
substitute might be stronger, simpler, and better. So the looping of 
the ends of the springs over the second boit in the Peoria seeder, to 
check their pivotai movement over the forward boit, and obtain the 
pressure of the springs upon the drawbars, is the mechanical équiv- 
alent of the lugs on the sides of the clamping plates which in the Hoyt 
patent impart the spring pressure to the drawbars in the same way. 
The variation in respect to thèse matters is in the form of the devices 
merely, and ia of no more importance, mechanically considered, than 
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the variation between the round springs of the Hoyt patent and the 
flat springs of tlie Peoria seeder. As I understand the opinion of the 
court of appeals in the McSherry Case, above referred to, it is in har- 
mony with my holding in this case. What was there intended and 
meant by the statement that "the clamping plates of Hoyt's patent 
are not of the essence or substance of his invention" is shown by the 
restatement of the matter on the next page : 

"The form he descrities and claims is not of the essence of his Invention, 
and the law allows a patentée any form which is the équivalent of that 
claimed, nnless he has expressly limlted himself to the one spécifie form in 
order to save his patent from anticipation." 

I therefore hold the défendants guilty of infringement, and there 
mnst be a decree in favor of the complainant and against the défend- 
ants for an accounting and injunction as prayed, and for costs. The 
form of the decree, unless agreed to by counsel, may be settled upon 
ûve days' notice. 
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(Circuit Court of Appeals, Seventh Circuit April 9, 1901.) 

No. 746. 

Patents— RiOHTS and Liabilities of Joint Ownbrs— Right to Accotinting 
FOH Profits. 

A patent confers on the patentée only the right to exclude others from 
using the invention for -which it is granted, and wheie It is owned by two 
or more persons the eiïect is merely to except each part owner from sueh 
exclusion, leaving him free to use the invention In any way he may choose 
for his own interest, îndependently of hls co-owners, but subject to their 
equal rights. He cannot be held aeeountable to a co-owner for any part 
of the profits he may make from the manufacture and sale or use of the 
patented article, nor from licenses granted by hlm to others, since such 
llcenses cannot convey any exclusive right, or any Interest which belongs 
to the co-owner, but amount only to a sale by him of the whole or a 
part of his own interest 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The plaintifC in error, who is the guardian of Moses Crawford, Insane, 
brought this action in right of his ward as the equal co-owner with the de- 
fendant, the Weir & Oraig Manufacturing Company, of letters patent of the 
United States No. 373,353, granted on January 31, 1888, to James A. Ounning 
and Frank P. Woolen, for a device used for sera ping hogs. Ounning, on 
March 30, 1888, assigned his title and Interest to the plaintiiï for the use of 
his ward, and by mesne assignments the title aad interest of Woolen passed 
to William H. Sllberhom, who, on the 17th day of August, 1889, joinéd the 
plaintiff In executing to the défendant a written grant of the right to manu- 
facture and sell the patented device in the United States for the period of 
flve years from that date, In considération whereof the défendant agreed to 
pay a royalty of $600 on each machine manufactured by It, $300 to the plain- 
tiff and $300 to Silberhorn. On August 11, 1890, Silberhorn assigned his in- 
terest in the letters patent to the défendant, and since that tlme the plain- 
tiff and the défendant bave been equal co-owners of the patent. Upon the 
eipiratlon of the contract on August 17, 1894, the défendant, though it has 
since manufactured, sold, and used the patented machine as before, ceased to 
pay the plaintifC the stipulated royalty or any share of the profits realized^ 
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The déclaration Is In assumpslt, and, after reciting the facts stated, charge? 
that the défendant, from the llth day of August, 1890, has by Itself, at 
Chicago and elsewhere throughout the United States, eserclsed the exclusive 
rights of both owners "by granting licenses, shop rights, and other rights un- 
der said letters patent," and from August 17, 1894, to the commencement of 
the action had by itself exercised and enjoyed the monopoly of the patent by 
manufacturing, selling, leasing, and using the patented device, and has re- 
ceived therefor, and by reason of the monopoly, large sums, amounting to 
$10,000, one-half of wbieh belongs to the plaintilï, etc. To this déclaration 
the défendant Interposed a gênerai demurrer, which the court sustained (105 
Fed. 1006), and, the plaintiff declining to amend, judgment was given for the 
défendant. Error is assigned upon the ruUng on the demurrer. 

Référence has been made in the briefs of both parties to the foUowing 
cases: In re Russell's Patent, 2 De Gex & J. 130; Hancock v. Bewley, Johns. 
601; Mathers v. Green, 34 Beav. 170; s. c. on appeal, 35 Law J. Ch. 1; In re 
Horsley & Knighton's Patent, 39 Law J. Ch. 157; Steers v. Rogers, 62 Law 
J. Ch. 671; Sheehan v. Eailway Co., 16 Ch. Div. 59; Dent y. Turpin, 2 Johns. 
& H. 139; Powell v. Head, 12 Oh. DIt. 686 (copyright); Parlfhurst v. Klnsman, 
6 \. J. Eq. 601; Vose v. Singer, 4 Allen, 226; Freeman v. Fi-eeman, 142 Mass. 
98, 7 N. E. 710; De Witt v. Manufacturing Oo., 66 N. Y. 460; Fraser v. Gates, 
lis III. 99, 1 N. E. 817; Washburn & Moen Mfg. Co. v. Chicago Galvanized 
Wire Fence Co., 109 111. 71; Gates v. Fraser, 9 111. App. 624; Marsh v. Machine 
Go. (N. .T. Snp.) 29 Atl. 481; Carter v. Balley, 64 Me. 458 (copyright); Gould v. 
Banks, 8 Wend. 568 (copyright); Dunham y. Railroad Oo., Fed. Cas. No. 4,151; 
Curran v. Burdsall (D. C.) 20 Fed. 835; Manufacturing Co. v. Glll (0. 0.) 32 
Fed. 697, 702; Pusey & Jones Co. v. Miller (O. 0.) 61 Fed. 401; Pitts y. Hall, 
Fed. Cas. No. 11,193; Clum v. Brewer, 2 Curt. 506, Fed. Cas. No. 2,909; Her- 
ring V. Association (0. O.) 9 Fed. 556; Lalance & Grosjean Mfg. Co. y. Haber- 
man Mfg. Co. (O. C.) 93 Fed. 197; Jewett v. Suspender Co. (C. C.) 100 Fed. 
647; Bloomer v. McQuewan, 14 How. 539, 14 L. Ed. 532; Ctu-t Pat. §§ 188-192; 
Walk. Pat. (3d Ed.) § 294; Eob. Pat. § 795 et seq. 

V. H. Lockwood, for plaintiff in error. 
Charles E. Pickard, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Most of the cases cited contain nothing but dicta on the subject, 
and in many instances dicta of more than the usual irrelevancy to 
the cases in which thev were uttered. 

Tn Clum v. Brewer, 2 Curt. 506, Fed. Cas. No. 2,909, Justice Cur- 
tis ruled that: 

"One tenant In common has as good a rlght to use, and to llcense third 
persons to use, the thîng patented, as the other tenant In common has. 
Neither can • * * assert a superlor equity, unless it has been created by 
some contraet modifying the rights whlcb belong to them as tenants In com- 
mon." 

Whatever be the bearing of the principle stated, this expression 
does not in terms cover the question of the liability of one part 
owner to another to account for profits derived from the use of the 
invention. 

In Manufacturing Co. v. Gill Justice Bradley said: 

"If one joint owner dérives a profit from the patent, either by using the 
Invention, or getting royalties for its use, or purchase money for sale of rights, 
It would seem that he should be aceountable to the other part owners for 
their portion of such profit; and probably a blll for an account should be sus- 
tained therefor." 
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He immediately added: 

"But this Is a matter of mère spéculation, so far as thls case Is coneemed. 
It Is clear, I thlnk, that one part owner cannot maintain suit against another 
for infringement." 

In the cases decided by them, Judges Drummond, Blodgett, Treat, 
Wales, and Lacombe bave each in more or less direct terms ex- 
pressed the opinion or supposition tliat there migbt be a right to 
an accounting for profits between co-owners of an invention, and 
in two or three cases it bas been said that one part owner might 
bave an action against the otber owner for infringement, — a prop- 
osition wbich seems to us wholly untenable. "The franchise which 
the patent grants," said the suprême court in Bloomer v. McQuewan, 
14 How. 5.39, 14 L. Ed. 532, «consists altogether in the right to ex- 
clude every one from making, using, or vending the thing patented, 
without the permission of the patentée"; and while the statute 
regulating the subject authorizes the issue of a patent to two or 
more, and the transfer by assignment of partial interests to différent 
persons, it contains no expression or intimation that one owner may 
not use the invention without the consent of the co-owner. To 
ingraft such a meaning upon the statute by construction would be 
promotive of injustice, because it would put the enterprising owner 
at the mercy of the drone, visionary, or knave with whom he should 
find himself associated. 

The English cases are explieit. In Mathers v. Green the master 
of the rolls held a part owner of a patent accountable to another 
part owner for a share of the profits made by the use of the inven- 
tion, but on appeal the judgment was reversed; the lord chaneellor 
(Cranworth) in the course of his opinion saying: 

"The right conferred Is a right to exclude ail the world other than the 
grantees from using the invention. But there is no exclusion Jn the letters 
patent of any one of the patentées. The InaWlity of any one of the patentées 
to use the Invention, if such inabillty exists, must be sought else-where than 
in the letters patent. But there Is no principle, in the absence of contract, 
vrhich can prevent any persons not prohiblted by statute from using any In- 
vention whatever. Is there, then, any Implied contract, vyhere two or more 
persons jointly obtain letters patent, that no one of them shall use the Inven- 
tion without the consent of the others, or, if he does, that he shall use it for 
their joint benefit? I can discover no principle for such a doctrine. It would 
enable one of two patentées either to prevent the use of the Invention alto- 
gether, or else compel the other patentée to rislî his skill and capital In the 
use of the invention on the terme of his being accountable for half the profit, 
if profit should be made, without being able to call on his co-patentees for 
contribution if there should be a loss. This would be to place the parties In 
a relation to each other which, I thinls, no court can assume to hâve been in- 
tended, In the absence of express contract to that efCect" 

And to the same effect in Steers v. Eogers the lord chaneellor 
(Herschel) said: 

"What is the right which a patentée has, or patentées hâve? It has been 
spolsen of as though a patent right were a chattel or analogous to a chattel. 
The truth Is that letters patent do not give the patentée any right to use the 
invention. They do not confer upon him a right to manufacture according to 
his invention. That Is a right which he would hâve equally effectually If 
there were no letters patent at ail, only In that case the world would equally 
hâve the right. What the letters patent confer is the right to exclude others 
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from manufacturing In a particular way and using a partieular invention. 
When that Is borne In mind It appears to me very clear tliat it would be im- 
possible to hold under thèse clrcumstances that, where there are several 
patentées, elther of them, if he uses the patent, ean be called upon by the 
others to pay them a portion of the profits which he malies by that manu- 
facture, because they are ail of them, or perhaps any of them is, entitled to 
prevent the rest of the world from using it." 

; An instructive discussion of the subject may be found in Vose 
V. Singer, i Allen, 226. Tlie parties to tliat suit were the half own- 
ers, respectively, of "the sole and exclusive right to use and to vend 
to others to be used (but not to build or make)" the patented ma- 
chine within specifled ter ri tory; and, in considering whether the de- 
fendants should account to the plaintiffs for a moiety of profits made 
from the sales of the patented article, the court rejected as unsat- 
isfactory tlie analogies supposed to be found in the Joint owner- 
ship of real estate and the various species of personal property, 
and, in expression of the principles involved, said: 

"A patent right Is a eliattel interest Therefore a tenaney in common or 
part ownership in it is much like a tenaney in common or part ownership of 
other Personal properly. But the use of a patent right Is différent from the 
use of any other proi)erty, and therefore it Is not safe to follow the raies 
adopted in regard to the mutual liabilities of part owners of ships, horses, 
grain, liquor, etc. It -would not be safe to conclude that, because the owner 
in common of a horse is not liable, though he retaIns the exclusive use of 
him, therefore the part owner of the patent who uses it exclusively is not 
liable; nor because the tenant in common of the grain or llquor, -who uses it 
exclusively and consumes it in using, is liable, therefore the part ovyner of a 
patent Is liable. There is a possibility that the part owner of the patent may 
so supply the market as to appropriate to himself the whole value of the 
patent; and, on the other hand, his use of it may hâve the effect to create 
a market so extensive as greatly to enhance the value of the whole patent. 
On the whole, then, we are compelled to reject ail arguments from analogy, 
and look at the question upon its own apparent merlts. • • • There is 
nothing to restrict the party owning each moiety of the right from selling and 
assigning that moiety, or any fractional part of it, or as many fractional parts 
as he pleases. Each may purchase as many machines as he pleases; and, hav- 
ing purehased them, he may sell them to others, with the right to use and 
sell them; or may refuse to sell them, and may rent them, or establlsh manu- 
factories, elther alone or in company with others, in which the machines shall 
be used; or elther party may neglect or refuse to purchase, use, or sell any 
machines or any rights, or to make his moiety profitable in any way. The 
right is thus subject to transfers and subdivisions, and may be used in a 
great variety of ways. None of the parties Interested has any right to con- 
trol the action of the other parties, or to exercise any supervision over them. 
It is difHcult to see how an équitable right of contribution can exist among 
any of them, Unless It Includes ail the parties Interested and extends through 
the whole term of the patent right; and if there be a claim for contribution 
of profits, there should also be a corrélative clalm for losses, and an obliga- 
tion upon each party to use due diligence in making his interest profitable. 
It is not and eannot be contended that thèse parties are co-partners; but the 
idea of mutual contribution for profits and losses would require even more 
than co-partnership, Nothing short of the relation of stockholders in a joint- 
stock company would meet the exigencles of parties whose interests may be 
thus transferred and subdivided. But even as between the original parties, 
as there was no mutual obligation to contrlbute for losses, or to use any dili- 
gence to make the property profitable, and as each party was at llberty to huy, 
use, and sell machines at his pleasure, and to sell his moiety of the right, or 
fractional parts of it, we think no obligation arose out of the part ownership, 
as being legally or equltably incident to it, to make contribution of profits. 
But, in the absence of any contract, we think each party was at llberty to 
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use his moiety as he migbt think fit, within the territory described. If tlie 
défendants hâve realized any profit in the manner alleged, it bas been by In- 
vesting capital In the purchase o£ machines, and the use of sklU and labor 
in selling them; and they hâve taken the risk of losses. Apparently there is 
no more reason vrhy the plaintiffs should claim a part of the advanced priée 
for ■whieh they may hâve sold their machines than there would hâve been for 
clalmlng a part of the prlce if they had sold their right itself for au ad- 
vance. * • * Thèse parties must be regarded as having interests which 
are distinct and separate in their nature, though they are derived from the 
same contract; and having such interests, with the right to use them sepa- 
rately, they cannot for any légal use of them incur any obligation to each 
other." 

In the Dunliam Case the question was whether one who had con- 
tracted with a part owner of a patent for a license to use the in- 
vention could rightfully refuse to accept of the contracting owner 
a license not signed hy the other owners. "The material point," it 
was declared, "is, who is to answer, if any one, to the other pat- 
entées for the use of the part which does not helong to them, when 
a joint owner uses the improvement or makes a contract with an- 
other person for its use?" and reasoning from that point of view, 
in accord with the quotation from Justice Curtis in Clum v. Brewer, 
Judge Drummond said; 

"One of them has no superiorlty of right over the other. One of them can 
use and manufacture the article patonted without the consent of the others; 
that is, each has the same right, althcugh one may own a greater share of 
the thing patented than the other. The grant was, in this case, to the three 
to make, use, and vend the improved car-brake shoes; and while it is clear 
that one of the patentées cannot grant what does not belong to him, and, if 
he gives a license or makes a contract for the use of the thing patented, he 
can only grant that which he has himself, and not the rights of the other 
patentées, stlU he can clothe his grantee or licensee with the same right that 
he has himself, namely, the right to sell or use the thing patented. And it 
seems to me the better rule is to hold, if there is a liability at ail, that, where 
a party owning less than the whole of a thing patented makes a grant or 
license, he shall be answerahle to the others, rather than that the other 
patentées shall look to the grantee or licensee." 

— and, after quoting the passage cited above from Chancellor Cran- 
worth, added: 

"Now, while this is the princlple announeed by the chancellor, It perhaps 
should be with this qualification: that, if one of the patentées obtains more 
than his share of the profits, he might be held llable under certain circum- 
stances to the others. Certalnly I do not wish to be imderstood as afllrming 
that there is never such liability. Of course, we must take into considération 
any rlsk which he may i\m, and any outlay of money which he may make in 
the manufacture or sale of the article; but if, looklng at it upon équitable 
principles, he has obtained more than his share of the profits arising from 
the thing patented, either in the use or sale of it or of Ucenses, It seems to me 
he might in certain cases be held acconntable to the other joint patentées. 
But it is not necessary in this case to décide that point. My conclusion there- 
fore Is that the fact that one of the patentées has given a license to the de- 
fendant to use the thing patented clothes him with the right to use it, and, 
having that right, he is liable under his conti'act for the payment of the one 
thousand dollars which he agreed to pay for the license." 

The contract in that case as it is briefly stated — "a contract with 
the défendant," one of the three joint patentées, "for a license to use 
the invention" — called for a license from the défendant only, and the 
refusai to accept the license tendered was a breach of the contract 
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for wliich the plaintif had a cause of action, regardless of thé ques- 
tion who, if anybody, should answer to the other patentées for the 
use of the invention by the licensee. Knowing the law, the par- 
ties to the contract iînew that the stipulated grant could confer 
upon the licensee only the right of the licensor, — that is to say, 
the right to make, use, and vend the patented article, — but not an 
exclusive right, because the other patentées might confer upon 
rival manufacturers or dealers equal privilèges under the patent. 
This being so, it is to be presumed that the price agreed to be paid 
for the individual license, which left the other patentées free to 
use and to license others to use the invention, was less than would 
hâve been paid for a license from ail of the patentées. 

The use of an invention by one of co-owners or by his licensees is 
not the exercise of the entire monopoly conferred by the patent. 
That can be effected only by the joint or concurrent action of al] 
owners. The separate action of any one owner or of his licensees 
can be an exercise or use only of his individual right, which, though 
exclusive of ail besides, is not exclusive of the other patentées, their 
assignées or licensees. On principle, therefore, there can be no ac- 
countability on the part of a part owner of an invention to other 
owners for profits made by the exercise of his individual right, 
whether it be by engaging in the manufacture and sale, or by grant- 
ing to othors licenses, or by assigning interests in the patent. His 
use of the invention in any lawful way is not an appropriation of 
anything which belongs to another. The separate rights of the 
other owners remain unaffected. They are equally free to use the 
invention in ail legitimate ways for their individual profit. Each 
is entitled to the fruits of his endeavors, taking no risk and expect- 
ing no reward from enterprises in which he does not choose to join. 
There is, therefore, no ground for the distinction insisted upon be- 
tween profits derived directly from the manufacture, use, and sale 
of the patented article by the owner and profits derived by him from 
the sale of licenses. It is conceded that the part owner of an in- 
vention may sell his title or interest as a whole or in parts without 
being accountable to another owner for any portion of the consid- 
ération received. But it is clear that he might part with his entire 
title or interest by granting a license or licenses in terms which 
should forbid further licenses and further use by himself of the in- 
vention. In such a case the license fee or fées would be the price 
obtained for his interest in the invention, and so the price of any 
license by which he parts with a fraction of his interests in ferma 
excluding him and his assigns from a rival use of the invention is 
the considération received for the transfer of so much of his right 
or interest, and not of any right of the other owners of the patent. 
Besides, if it be conceded that one of co-owners may engage in the 
manufacture and sale of a patented article without accounting to 
the other owners for the profits, on what principle shall it be said 
that he may not grant a license to a corporation or a partnership 
in which he is interested, — it may be, solely interested? And if to 
a corporation or a partnership in which he is directly interested, 
then why not to a corporation or company or person in whom he 
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is indirectly concerned, say as mortgagee, gênerai créditer, surety, 
or otherwise? Where shall the line be drawn? 

It follows that the charge in the déclaration that the défendant 
"has by itself exercised the exclusive rights granted to both the 
plaintiff and défendant" is net true. In the nature of things that 
could net be technically so; and it is not alleged that the défend- 
ant has intentionaliy and wrongfuUy so exercised its individual 
right under the patent as to destroy the value of the equal right 
possessed by the plaintiff. 

The judgment of the circuit court is afflnned. 



LALANCE & GEOSJEAN MFG. CO. v. NATIONAL ENAMELING & STAMP- 

ING CO. 

(Circuit Court, S. D. New York. April 11, 1901.) 

1. Patents — Rights of Joint Owners — Conveyancb of Rights bt Pakt 

OWNER. 

A part owner of a patent has the légal right to convey to others the 
right to malie, use, and vend the patented article, without the consent of 
his co-owner, and the latter cannot maintain a suit for Infringement 
against the grantees. 

2. Same. 

Evidence considered, and held insufflclent to establish a eontract be- 
tween the owners in common of a patent that neither should sell Its In- 
terest or grant licenses thereunder without the consent of the other. 

In Equity. Suit for infringement of patent. On final hearing. 

Walter D. Edmunds, for complainant. 
Louis Marshall, for défendant. 

COXE, District Judge. This is a suit for the infringement of 
letters patent No. 527,361, granted to Hubert Claus for improve- 
ments in enameling métal ware, granted October 9, 1894. On the 
16th of November, 1894, Claus duly assigned the patent to the com- 
plainant and the St. Louis Stamping Company. On the 31st of 
January, 1899, the St. Louis Company duly assigned its half inter- 
est in the patent to the Haberman Manufacturing Company, Kieck- 
heffer Bros., and Matthai, Ingram & Co., who in turn assigned it 
to the défendant. The légal title to the patent is, therefore, in the 
complainant and défendant, each owning a half interest. 

The validity of the patent and its infringement are, of course, 
admitted, the défendant insisting that it has the same right as the 
complainant to practice the invention. 

The complainant contends — First, that the St. Louis Company 
could not convey to the défendant the right to make, use and vend 
■without the consent of the complainant; and, second, that even if 
this proposition cannot be maintained broadly, the évidence estab- 
lishes a trust relation by which the patent was held for the joint 
benefit of both the original ovpners and was not to be disposed of 
except by mutual consent. 

The flrst of thèse propositions has never been directly passed upon 
by the suprême court, but the overwhelming weight of authority 
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in this conntry and in England is against the view asserted by the 
complainant. Indeed, but one autliority is cited in its support — 
Pitts T. HaJl, 3 Blatchf. 201, Fed.Cas. No. 11,193, decided in 1834— 
whicb lias never, so far as the court bas been able to ascertain, been 
followed in a carefully considered case. It is not thougbt tbat the 
learned judge who denied the motion to dismiss the bill in the in- 
fringement suits against the Haberman Company and others (G. 0., 
93 Fed. 197) intended to express a définitive opinion upon the ques- 
tion now under discussion. He considered the question an open 
one, but disposed of the motion upon other reasoning, which, at 
that stage of the litigation, appears to be unanswerable. The au- 
thorities supporting the defendant's contention are too numerous 
to cite, but the argument in its support will be found sufflciently 
stated in the following: Clum t. Brewer, 2 Curt. 506, Fed. Cas. 
No. 2,909; Vose v. Singer, à Allen, 226; Dunham v. Bailroad Ce, 
7 Biss. 223, Fed. Cas. No. 4,151; De Witt v. Manufacturing Co., 
66 N. Y. 459; Manufacturing Co. v. Gill (0. G.) 32 Fed. 697; Whiting 
V. Graves, 3 Ban. & A. 222, Fed. Cas. No. 17,577; Pusey & Jones 
Co. V. Miller (C. C.) 61 Fed. 401; Walk. Pat. §§ 294, 295. See, also, 
the récent and well-considered case of Blackledge v. Manufacturing 
Co., 95 0. G. 1853, 108 Fed. 71. It is thought that a rule so generally 
recognized will not be disturbed, but in any view it is too firmly estab- 
lished and has been enforced for too long a period to be disregarded 
by this court. 

The second proposition urged by the complainant is that the évi- 
dence tends to establish an oral agreement between the parties at 
the time the Claus patent was purchased that neither corporation 
should grant licenses under the patent or sell its half interest there- 
in without the consent of the other. The court enter ed upon an 
examination of the proof with the inclination to flnd such an agree- 
ment if possible, but, after a careful reading of the record, is con- 
strained to reach the conclusion that the proof is wholly insufScient 
to sustain such a finding. The reasons for this conclusion are as 
f ollows : 

First. The bill fails to allège such an agreement. The averment 
is "that it was fully understood, if not expressly agreed, by and 
between your orators and the St. Louis Stamping Company, that 
each of them should enjoy, respectively, the privilège of using said 
invention, and of making and vending the articles containing the 
same in their aforesaid respective remotely separated businesses, 
and without further accountability to each other." This is far from 
stating an agreement of any kind, much less an agreement that 
neither party should exercise the légal rights growing ont of the 
half ownership without the other's consent. 

Second. The only witness who swears to facts tending to estab- 
lish an agreement is the complainant's vice président, Mr. Cordier. 
His testimony will be found on analysis to be vague, indefinite, un- 
certain and insufiScient, even if uncontradicted, to establish a clear 
and unambiguous contract — such a contract as the court would be 
justifled in enforcing. When asked to state what he and the other 
olHcers of the complainant understood to be the agreement he an- 
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swers without hésitation, but when asked what was said and who 
said it, he leayes the court entangled in a maze of uncertainty and 
doubt. The court cannot resist the conclusion that the mind of 
the witness has become so imbued with the idea that the défend- 
ant'» conduct was unfair that he has, unwittingly perhaps, permitted 
imagination to take the place of facts and has substituted what he 
thinks the agreement should hâve been for what the agreement 
actually was. If the question were what the parties should hâve 
done there would probably be little disagreement between the com- 
plainant and the court, but this is not the question. The code of 
morals which commands the défendant, who has had his coat taken 
in replevin, to give his cloak also to the successful plaintiff, is from 
an ethical point of view without a flaw, but it has never been fol- 
lowed in a single reported case. The golden rule is not as yet a mie 
in equity. A few quotations from Mr. Cordier's testimony will illus- 
trate the difBculty the court has found in accepting it as proof of 
an enforceable agreement: 

"Q. 10. What was the prime motive whlch led your company and yourself 
to make this purchase? Was it in order that you might manufacture thèse 
goods under the paient, or in order to prevent your rivais in business, the 
Haberman Manufacturlng Company, Matthai-Ingram and others from getting 
the patents themselves and introduclng thèse cheap goods? A. Principally 
to keep it eut of other hands. Q. 11. Mr. Niedrlnghaus satisfied you by his 
statements made to you and Mr. Grosjean In your présence that, unless you 
purchased this patent together with his company, it would get into the hands 
of Haberman or others of yoiu- rivais and prove Injraious, did he not? A. 
He did positlvely." "Cross-Q. 20T. My question then referred to what conver- 
sation it was took place between you and the St. Louis Stamping Company 
and its représentatives at the time when you acquired this patent from Olaus? 
A. I can't remember the exact language, sir. Oross-Q. 208. But the substance 
of it was that you were each to acquire a half interest In the patent and each 
to pay one-half of the considération money? A. We agreed at flrst to be 
llcensed under that patent, and then we had an arrangement with Mr. Clans 
by which we could become absolute owners of the patent by paying $30,000 
more, and we agreed after that to buy the patent of him. Cross-Q. 209. And 
you did buy it? A. And we did buy it. Cross-Q. 210. And you each owned 
a one-half interest in the imtent? A. That is right. Cross-Q. 211. And that 
was ail that was said on the subject? A. A great deal was said that I can't 
remember now. Cross-Q. 212. I know, but that was the substance of ail that 
was said? A. That was the substance. • * » Cross-Q. 215. There wasn't 
anything said to the efCect that the Lalance and Grosjean Manufacturing 
Company should not be permitted to sell out its business? A. It never came 
up that I know of. » ♦ * Oross-Q. 262. You never entered into any con- 
traet on that subject with the St. Louis Stamping Company? A. Entered 
into any written contract? Cross-Q. 263. Yes. A. No, sir. Oross-Q. 264. 
You never made any contract at ail on that subject? A. It was alwa^s agreed 
that we wouldn't license. Cross-Q. 265. Give me the language of any conver- 
sation In which that matter came up. A. I can't give you the exact language. 
It was absolutely agreed between us that we would not Oross Q. 266. When 
was it agreed? A. Why, In our gênerai conversations. Oross-Q. 267. Tell me 
one conversation? A. I can't give you the date. Cross-Q. 268. Who was 
présent? A. I can't recall; I haven't got the exact facts in my mind. 
Cross-Q. 269. Who was the person with whom you had the conversation? A. 
Why, Mr. Niedrlnghaus was the man we had ail of our conversations with. 
Cross-Q. 270. Now tell me one single conversation upon that subject, where 
it occurred and when it occurred? A. I couldn't do that. Cross-Q. 271. You 
can't tell me the time or place when any conversation occurred? A. No, I 
cannot. Cross-Q. 272. Will you tell me what was said in that conversation? 
A. I can't remember." 
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Third. But tlie testimonj' of Mr. Cordier is not uncontradicted. 
Mr. Niedringhaus, who represented the St. Louis Stamping Company, 
contradicts Mm upon every material point and, even if the issue 
stood between thèse two men, there certainly is no prépondérance 
in favor of the complainant. 

Pourth. The controlling influence and master-mind of the com- 
plainant Company is Mr. Morian G-rosjean, its président. It is per- 
fectly plain from the record that no important step was taken with- 
out his knowledge and consent, in fact he dominated and controlled 
the entire situation. He knew the précise scope of the agreement 
between the companies, for he made it. Mr. Cordier says, "Mr. 
Niedringhaus had a great many conférences with Mr. Crosjean, at 
most of which I was présent." Mr. Niedringhaus, Mr. Brown and 
Mr. Untermyer testify to repeated instances in which Mr. Grosjean 
made statements to them utterly inconsistent with the présent con- 
tention of his Company and yet Mr. G-rosjean was not called as a 
witness. The excuse offered in the complainant's brief, that the 
most active agent representing the complainant in the negotiations 
was Mr. Cordier, and, therefore, Mr. Grosjean was not needed, 
seems wholly insuificient. There is no way to escape the inévitable 
presumption that Mr. Grosjean did not contradict Mr. Niedringhaus, 
Mr. Brown and Mr. Untermyer because he could not do so trnthfully. 

Fifth. Four years after the assignment of the patent an effort 
was made to secure a written agreement between the parties limiting 
the right to grant licenses. On the 18th of September, Mr. von 
Briesen, who was the counsel for both parties, at the suggestion 
of Mr. Cordier, addressed a letter to the complainant in which he 
says : 

"In reply to so much of your Inqulry as relates to the question of granting 
a lieense to other enamel works, I would say tliat you ought not to do this 
wlthout the written consent of the St. Louis Stamping Co. Although at prés- 
ent I suppose there is no agreement between you and the St Louis Stamping 
Oo. preventing you or them from granting licenses without the written con- 
sent of the other party, yet you should act as though there was such an 
agreement. As a matter of fact, I think for the protection of both parties a 
short agreement providing that neither you nor the St. Louis Stamping Co. 
should grant licenses or other rights under the patent without the written 
consent of the other ought to be entered Into without delay." 

It will be noted that in this letter the counsel who advised the 
purchase of the Claus patent, who drew up the original transfers 
and who would be more likely than any other person in existence, 
except the parties themselves, to know ail the circumstances attend- 
ing the purchase of the patent, says: 

"I suppose there is no agreement between you and the St. I^ouis Stamping 
Co. preventing you or them from granting licenses without the written consent 
of the other." 

It will bp noted also that this letter was written after a consulta- 
tion with a représentative of the complainant, and that the sugges- 
tion as to the proposed agreement was that it should relate to "li- 
censes or other rights under the patent," and not to a transfer of the 
patent or the consolidation or sale of the business of either of its 
owners. A copy of the letter was sent to the St. Louis Company and 
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there is no pretense that it did not express fully and completely 
th.e wishes of tlie complainant regarding .lie proposed agreement. 
After a number of conférences between the parties and their coun- 
sel an agreement was drawn up by the latter on or about December 
8, 1897, whicb provided inter alla "that neither of the parties hereto 
will grant any licenses or privilèges of any kind whatsoever under 
said letters patent without the written consent of the other party 
flrst having been obtained, and that neither of the parties hereto 
farm ont or subdivide its interest in said letters patent without 
the like consent in writing." The St. Louis Company agreed to sign 
this contract and a time was flxed when the parties should meet 
and attach their signatures. On the appointed day the parties met 
and the complainant refused to sign. This incident seems to the 
court to establish two propositions — ^First, that there was no pre- 
vious agreement such as is now asserted; and, second, that the 
complainant after suggesting that there should be a written agi'ee- 
ment and dictating its terms and then repudiating it, is not in a 
position to assert the existence of any agreement, much less an 
agreement which prevented ail independent action by either party. 
The reason given for thus withdrawing from the agreement which 
the complainant had proposed seems wholly inadéquate upon the 
theory that the complainant was sincère in its désire to hâve its 
rights limited by a contract. There was no suggestion that the con- 
tract should be altered or extended so as to prevent in explicit terms 
an assignment of the patent. There was nothing but a flat refusai 
to sign and a positive breaking off of the negotiatîons. Upon the 
theory that the complainant after reflection had concluded that its 
interests were best subserved by leaving the future action of its of- 
flcers wholly untrammeled, its conduct was perfectly natural. 

Sixth. In the summer of 1897 negotiations were commenced look- 
ing to a consolidation of ail the principal manufacturers of enameled 
goôds, and, although the complainant, for personal and somewhat 
sentimental reasons, refused to enter the combination the project 
had the hearty and enthnsiastic support of ail the complainant's 
offlcers, including its président, Mr. Grosjean. The complainant 
promised to aid the project and abide by the agreement reached 
and every energy of both parties was bent to the consummation of 
the consolidation. The arrangements were finally consummated in 
the latter part of January, 1899. It was not untiî January 10, 1899. 
after ail the negotiations and arrangements had been acted upon and 
the St. Louis Company bound to their fulfillment that the complain- 
ant abruptly and irrevocably withdrew from the consolidation. If 
thereafter the course pursued by the St. Louis Company was un- 
friendly and not in consonance with the former relations existing it 
must be conceded that there was some ground for its action. It had 
induced the constituent companies to enter into the consolidation 
upon the assurance that the complainant approved and desired it. 
fo hâve abandoned the consolidation upon the withdrawal of the 
complainant would bave subjected the St. Louis Company to just 
criticism and thrown the trade into confusion to the lasting injury 
of ail concerned. Upon the ethical side of the question much might 
108 F.— 6 
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be said, but so far as the issue in this suit is concerned it must be 
lield that the St. Louis Company, confronted as it was witli a dis- 
tressing and perplexing dilemma, acted within its strict légal rights. 
Seventh. Enough has been said to indicate the leasons which com- 
pel the court to refuse the relief asked by the complainant. Gen- 
erally it may be said that the court is conyinced that when the Claus 
patent was purchased no thought of subséquent complications en- 
tered the mind of either party. The parties had been on the most 
intimate and friendly terms for years, and they purchased the patent 
in the usual way, each taking a half interest. In neither of the writ- 
ten transfers is there a hint or suggestion limiting the rights of a 
licensee or joint owner of a patent. Had they dealt with each other 
upon the harsh supposition that they might one day become enemies 
it might hâve prevented subséquent misunderstanding, but they did 
not do so. Each had confidence in the other and for years peace and 
good will existed between them. "When agreement was no longer 
possible and war was actually declared it is not surprising that the 
spear was substituted for the pruning hook. If the complainant has 
been injured by the consolidation the injury is one for which the de- 
fendant is not responsible. In administering equity the court should 
keep in mind the conduct of ail and the rights of ail as the law 
defines those rights. An attempt to do justice upon any other theory 
inevitably leads to injustice. The bill is dismissed. 



OIMIOTTI TJNHAIRING CO. et al. v. AMBRIOAN UNHAIEING MACH. CO. 

(Circuit Court, S. D. New York. August 27, 1900.) 

Patents— Anticipation— Machine fob Rbmoving Haibs from Fur Skins. 

The Sutton patent, No. 383,258, for a maclitae for removing bairs from 
fur skins, clalm 8, considered on rehearlng with référence to alleged an- 
ticipations, and Jieîd not anticipated and valid; aiso held infringed. 

In Equity. Suits for infringement of patent. On rehearlng. For 
former opinions, see 95 Ped. 474, 98 Fed. 297, and 99 Fed. 1003. 

Goepel & Raegener, for complainants. 
Schreiter & Mathews, for défendant. 

TOWNSEND, District Judge. This opinion relates to three cases, 
namely, this complainant against Max Bowsky, Karl Mischke, and 
the American Unhairing Machine Company, lie défendant Mischke 
constructed the machines used by the défendant the American Un- 
hairing Machine Company. The suit against Max Bowsky after 
final hearing was decided in fayor of this complainant as to the 
eighth claim of the Sutton patent. Afterwards the case of this 
complainant against Karl Mischke, upon practically the same testi- 
mony, was opened, and évidence was introduced as to a machine 
known as the "Covert Machine," and this machine was claimed by 
défendant to show priop public use. This case also was argued at 
final hearing, and Judge Wheeler, following the opinion in the case 
against Bowsky, sustained the patent, and, upon independent con- 
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sideration, held the Covert machine not to be an anticipation. Sub- 
sequently tbe défendant again moved to reopen the cases, alleging 
an English. patent to Lake as a complète anticipation of the patent 
in suit. AH three cases hâve been opened, therefore, and further 
testimony has been taken as to this Lake English patent. In this 
discussion it is understood that the findings in the former cases will 
be followed, except in so far as they may be affected by the évidence 
as to the English patent. The défendant has abandoned practically 
ail the contentions made on the final hearings in each of the other 
cases, and upon the oral argument herein seemed further to hâve 
abandoned the claim that the Lake patent is an anticipation. The 
claim as stated by him on the oral argument is that while the Lake 
machine, in view of the prior art, does not fully anticipate the eighth 
claim of the patent in suit, yet that features which distinguish said 
claim from the prior art are not infringed by the défendant Bowsky, 
because he does not use the mechanism to bring the brush forward, 
but uses a sliding motion of the brush on the offside of the stretcher 
bar, and not in front thereof, and that the défendant Mischke merely 
uses the Lake device minus the roll, D, and does not hâve the slid- 
ing motion of the patent. The Lake English patent was published 
in October, 1881. It has the éléments common to ail unhairing ma- 
chines of this class, namely, a stretcher bar, means for intermittently 
feeding the pelt over said bar, a pressure plate or guard device on 
the feed side thereof, and knives for cutting the hairs. Its mode 
of opération is not very clear. The utmost that defendant's ex- 
pert, who also appears as counsel, claims for it in his testimony 
and argument is that the instructions therein are "sufflcient to en- 
able a mechanic skilled in the art to produce the rearrangement or 
modification of the construction of the machine necessary to pro- 
duce this resuit," namely, the resalt achieved by the complainant's 
and défendants' machines. The construction described in said pat- 
ent is such that when the pelt is stretched over the stretcher bar 
the bar is moved toward two rolls, known, respectively, as D' and 
D. It is stated in the. patent that thèse rolls are "brushes or brush- 
ing rolls • * ♦ covered with card clothing or bristles or teazles 
to draw the fur on the skin over the edge of the bar, B," etc. It is 
not clear whether this machine is intended to operate in such a way 
as to first bring the stretcher bar in contact with D' or with D. If 
the former or more natural mode of opération is the one intended, 
the device does not disclose the inventive conception of the eighth 
claim of the Sutton patent. If operated in the opposite direction, 
counsel for défendants strenuously claims that it discloses the ex- 
act function and would produce the same resuit as that in the pat- 
ent in suit. Much stress is laid by défendants' counsel on the sug- 
gestion that the rolls are to be covered with bristles or teazles. He 
therefore assumes that they are to be like the stiff brush of the Sut- 
ton invention, and would produce the same effect. The essence of 
the Sutton invention, so far as this Lake device is pertinent to the 
inquiry, is the motion of the brush in Sutton which brushes the fur 
downward from the working edge of the stretcher bar on to the 
offside thereof in order that the soft fur, having been already sep- 
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arated by tHe bristles. from the stiff water hairs, may lie flat and be 
continuously held in that position away from the knives after tlie 
water hairs liave sprung up. Tliis construction peculiar to Sutton 
is contained in tlie machines of ail the défendants. 

The iirst inquiry is how far the Lake patent compares with the 
device in suit. The following considérations are relevant in this 
connection: (1) The Lake patent has been published for nearly 20 
years, and during ail this time, while varions independent inventors 
hâve been working on the same lines and hâve made many valuable 
inventions in this art, no one, until Sutton, had found the way to 
so adapt the Lake or other devices of the prior art as to produce 
the desired successful resuit. (2) Within the past seven years the 
complainants hâve unhaired some six or seven million coney pelts, 
and the validity of the patent has been generally acquiesced in 
everywhere until very recently, except by this défendant Bowsky 
and by the owners of the Hedbavny patent, which patent was con- 
sidered in the other case, and is not material hère. (3) It seems 
clear from an examination of the Covert machine and patent and 
the Castle and Blank devices of the prior art that Lake's is nothing 
more than another form of the same device, embodying the same 
idea. Covert used a brush and a wiper. Blank used a card or 
comb. Lake used two brushes, and with his second brush attempted 
to do what Covert's brush, D', did. (4) Herein lies one of the im- 
portant différences between Sutton and the prior art, namely, that 
in ail the other machines two distinct devices were used to keep 
the fur down, and there was an interval of space between the two 
which permitted the fur to spring up, while Sutton accomplished 
the resuit previously sought to be accomplished by the use of two 
devices, by the use of a single device, by giving it a new motion, 
namely, a brushing motion on top of a stretcher bar, and by then 
continuously 'extending it downward on the offside, so that there 
was no opportunity for the fur to spring up during the opération. 

The Lake patent does not serionsly affect the meritorious position 
of the Sutton patent, as stated in tiie former opinion. 

Counsel for the défendants says that Mischke does not infringe, 
because the patent obtained a few months ago, and under which 
he claims to construct his machine, does not show the mechanism 
"substantially as described, whereby the rotary brush moved up- 
ward and forward into a position in front of the stretcher bar." 
But it is proved that the Mischke construction, whereby the bar 
moved, while the brush wobbled, was the well-known équivalent 
of the patented construction. It is not claimed that there is any- 
thing novel or patentably différent between Laie, Mischke, and the 
patent in suit, so far as the ordinary mechanical construction for 
giving the required motion is concemed. 

Ck)unsel for défendants says that Bowsky does not infringe, be- 
cause he does not hâve mechanism to bring the brush forward, and 
does hâve a sliding motion of the brush on the offside of the stretch- 
er bar, but not in front thereof. This, also, is an équivalent mo- 
tion for the purpose of producing the same effect. Purther, the un- 
contradicted testimony of the expert for complainant indicates that 
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the machines of both défendants do hâve substantially the motion 
covered by the patent in suit. 

A thorough examination of the patents and machines considered 
in the former opinion, and a comparison of the Lake patent there- 
with, forces the conclusion that, while thèse constructions ail came 
very close to that of the patent in suit, no one ever conceived the 
idea of such a brush as would sei>arate the fur and hair, so ar- 
ranged with such mechanism that it would by a single motion 
brush the fur downward and separate it from the water hairs and 
hold it continuously away therefrom until after the completion of 
the cutting opération. Even the counsel and expert for défend- 
ants admits that the Lake brush acts in the edge of the stretcher 
bar or in a line at right angles thereto. Finally, there is no évi- 
dence anywhere in the case that Lake's "brushes or brushing roUs" 
were the brush of the patent in suit. His use of thèse words only 
in connection with the words "card clothing, bristles, or teazles," 
without any description, would seem to indicate that he had in mind 
such a brush as was well known in the prior art. A decree may be 
entered for an injunction and an accounting. 

On Motion for Settlement of Decree. 

(December 19, 1900.) 

Counsel for défendant has, upon varions grounds, secured six 
hearings on varions questions involved herein. Thèse hearings hâve 
been characterized by charges and counter charges against counsel 
and clients, by attempted discussions of matters outside the rec- 
ord, and by other évidences of professional asperities which hâve 
tended to obscure the issues. In thèse circmnstances, it has seemed 
necessary to state the foUowing facts: 

1. I hâve dehied the motion of counsel for complainant to in- 
corporate in the decree certain language construing the eighth claim, 
because it is contrary to practice to insert such language in a de- 
cree. I hâve not passed upon the contention of either party as to 
the construction of the eighth claim, except as appears from my 
opinion. 

2. I hâve ref used the request of counsel for défendant to incor- 
porate into the decree the statement that nothing therein shall be 
understood as enjoining against the use of the prior Lake machine, 
for the foregoing reasons, and because such a statement would 
merely state the law. 

3. I hâve declined to erase the word "continuously" from my 
opinion, without préjudice, however, to the contentions of the par- 
ties herein. The statements in which said word appears are cor- 
rect, if understood with the foUowing explanation: When the brush 
is on top of the working edge of the stretcher bar it revolves and 
assists in making the part, and then, in leaving the working edge 
and traveling over to the position 2 of the Sutton patent, the bristles 
carry down the fur onto the offside of the stretcher bar. Li this 
sensé the opération is continuons. 
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PROPFE V. CODDINGTON. 

(Circuit Court of Appeals, Tàird Circuit April 26, 1901.) 

No. 20. 

Patents— VAIilDITT—lNFKINGEMENT. 

The Ooddington patent, No. 307,746, claim 1, as to sealing-wax composed 
of certain designated substances and flnely-ground fibrous material, held 
infringéd by the Propfe patent, No. 363,922, claiming a sealing-wax com- 
posed of certain named substances and "fibers of asbestos wool." 

Appeal from the Circuit Cîourt of the United States for the Eastern 
District of Pennsylvania. 

Hector T. Fenton, for appellant. 
E. H. Fairbanks, fo^ appellee. 

Before AOHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal by August Propfe, 
the défendant below, from so much of the decree cf the circuit court 
(105 Ped. 951) as sustained the validity of the flrst claim of letters 
patent No. 307,746, dated November 11, 1884, granted to George W. 
Coddington for a composition for sealing-wax, and adjudged that the 
défendant had infringéd that claim of the patent. Eeferring to the 
spécification of the Coddington patent, we find that the declared ob- 
ject of the invention is to produce a sealing-wax which shall possess 
to a great estent the qualities of wax composed largely of beeswas, 
but which shall be more tenacious and much cheaper. The product 
of the patented invention consista of a composition of resin, oil, or 
tallow or other oily substance or substances, and a fibrous material, 
such as cotton or hemp fiber, asbestos, or agatite flnely ground, and 
mixed for ordinary purposes in the proportion of 16 parts resin, 1 to 
2 parts tallow or oil, and 2 parts of the fibrous material. It is, how- 
ever, stated that the proportion of resin or oil may be somewhat 
varied in case it is desired to make the wax barder or softer, in- 
creasing the proportion of resin in the former case, and the propor- 
tion of oil in the latter. It îs also set forth that the fibrous material 
employed imparts to the wax a very tough and tenacious property. 
Thé first claim of the patent is as follows: "(1) A sealing-wax con- 
sisting of resin, oil, or oily substance or substances, and finely-ground 
fibrous material, substantially as and for the purposes specifled." 
Upon an attentive examination of the proofs, we are convinced that 
the Coddington patent was not anticipated by the patent to Waterous, 
or invalidated by anything in the prior art disclosed in this record; 
and upon the question of the patentable novelty of the Coddington 
invention our judgment accords with that of the circuit court. 

Was infringement shown? The composition of Propfe, thè défendant 
below, is made up of resin, tallow (for which crude turpentine is some- 
times substituted), flbrons asbestos wool, and stearic acid in the solid 
or cake form in which it is commercially sold. Now, the fibrous 
asbestos woor which the défendant employed in making hia sealing 
composition may not be produced by grinding mechanism; but it is 
a. finely divided fibrous material, not diiïering in appearance or other- 
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wise from tbe fibrous material of the Coddin^on înTention. To ail 
intents and purposes, it is the "ânely-ground fibrous material" of the 
flrst claim of the Coddington patent. The call of that claim relates 
to the State of the fibrous material, not the method of reducing it to 
the named condition. In the course of his opinion the leamed judge 
below said; "Stearic acid is a fatty or oily substance, and there is no 
évidence that would justify me in finding that it behaves otherwise 
in his [defendant's] composition than tallow or lard would behave." 
We are not persuaded that the judge hère fell into any error. The 
positive testimony to that effect quite justifled the finding that stearic 
acid is an "oily substance." Even the extract from the Century Dic- 
tionary and Cyclopedia (volume 7, p. 5922) which the appellant presses 
upon our attention states respecting stearic acid: "It bums like 
wax, and is used for making candies." Opening Webster's Interna- 
tional Dictionary, we flnd this définition: "Stearic Acid (Chem.): A 
monobasic fatty acid, obtained in the f orm of white crystalline scales, 
soluble in alcohol and ether. It melts to an oily liquid at 69° G." 

Upon the whole case, we agrée with the conclusion of the circuit 
court that the first claim of the patent in suit is good and valid, and 
that infringement thereof by the défendant is âown; and accord- 
ingly the decree is afiirmed. 
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DALGAENO V. AMBKICAN SUGAH RBFINING CO. 

(Circuit Court of Appeals, First Circuit Aprll 9, 1901.) 

No. 351. 

1. Shipptng — Cabgo Damage— Sbaworthiness. 

The chain locker of a steamship, -whicli extended from the bottom to 
the main declj, was not water-tlght, and during a voyage across the North 
Atlantic in winter sea -water entered through the chain pipes, and dam- 
aged sugar whlch was stowed next the locker, without dunnage properly 
laid to protect it agalnst leakage. The ends of the pipes on the fore- 
castle deck had been stopped or eovered at the beginning of the voyage, 
but not sufflciently to withstand the action of the seas which broke 
over such deck, although the weather was no worse than should reason- 
ably hâve been antlcipated at that season of the year. Held, that the 
ship was llable for the injury to the cargo. 

8. Same — Impropbe Stowage— Hartbr Act. 

The provision of the Harter act exemptlng a vessel from liabillty for 
damage or loss to cargo arising from faults or errors of navigation or 
the management of the ship does not concem the proper stowage of cargo 
at the port of ladlng. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Lewis S. Dabney and Eugène P. Oarver (Edward E. Blodgett, on 
the brief), for appellant. 
Frederick Dodge (Edward S. Dodge, on the brief), for appellee. 

Before C50LT and PUTNAM, Circuit Judges, and ALDEICH, Dis- 
trict Judge. 
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PDTN'AM, Circuit Judge. TMs appeal grows out of a libel by tbe 
owner of sugar in bags, shipped by the Palmas. The decree of tbe 
district court was for the merchandise owner, and the vessel ap- 
pealed. The vessel is a steel screw propeller of 1,598 net registered 
tons, and of about 4,300 tons "dead weight." She was seaworthy 
in ail respects, unless as shown herein. She loaded at Hamburg 
witih a gênerai cargo, a large part of which was sugar; sailing from 
there on December 25, 1896, on a voyage to Boston via Newcastle. 
After taking coal at Newcastle, she saUed from there on December 
30th, and arrived at Boston on January 18, 1897. She has a fore- 
castle deck, on the top of which are located her windlass and her 
chain pipes, leading into her chain locker. The locker extends from 
the floor of the ship to her main deck, and it was built of tongued 
and grooved 2^ inch plank. On sailing from Hamburg, the tops 
of the chain pipes were filled with bagging and oakum, pounded in 
tightly, and then covered with cernent. This fllling was broken out 
in anchoring at Newcastle; but, after leaving Newcastle, the chain 
pipes were again covered. On January 2, 1897, the vessel expe- 
rienced heavy weather, and so continued for several days, with head 
seas, but, until the night of January 5th, no injury was done the 
covering. On that night, or the morning of January 6th, during 
a very heavy storm, the covering was, by force of the sea, crushed 
in, and sea water entered the chain locker, a part leaking through, 
and injuring the sugar in litigation. 

Whether or not the chain locker, as originally constructed of 
tongued and grooved plank, was water-tight, or should hâve been, 
we are not required to détermine. One of the witnesses for the 
libelant testifies that on examining the vessel at Boston it appeared 
that the seams of the locker were not caulked, and that they had 
opened so that he could look through between the planks at half a 
dozen différent places. There is no suggestion in the record by which 
this évidence is contradicted. Neither is there any suggestion that 
the vessel was so strained during the voyage as to open the seams. 
Therefore we must assume that the locker was, in thèse respects, 
in the condition in which it was when the ship sailed from Hamburg. 

The leamed judge of the district court found that the bags of 
sugar were stowed against the locker, and that they were not prop- 
erly protected in view of the fact that it was leaky. The vessel 
called the port warden of Boston, who testifled that there was con- 
sidérable dunnage between the locker and the sugar. His testimony, 
however, is, in this particular, of an iûdeflnite character. It is ap- 
parent that, while he found considérable dunnage, he did not take 
careful notice how it was laid, or whether it was properly laid to 
protect the sugar against the leakage. We f uUy , agrée with the 
learned Judge of the district court that, inasmuch as the locker was 
leaky, the sugar was not properly protected from the liability of 
injury from the leaks. We also agrée with him that the weather 
which the steamer experienced was only such as she might reason- 
ably havë been required to provide against at that season of the 
year on the North Atlantic Océan. With a vessel of her size, cross- 
ing the North Atlantic in the winter months, it is a matter of com- 
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mon knowledge that tlie forecastle deck is liable to be waslied by 
very heavy seas. It is, therefore, plain that it was thé duty of the 
vessel to provide against this contingency, and, if her chain locker 
vpas not water-tight, to find some covering which would certainly 
stand tlie heavy weather at that season, or dunnage properly laid 
to protect a perishable article like sugar from the conséquences o£ 
an inundation of the character which expérience shows may well be 
expected. 

We may add that, if there could be any doubt that the proper 
etowage of a cargo at the port of lading does not coneern "damage 
or loss arising from faults or errors of navigation or the manage- 
ment" of the vessel, within the provisions of the Harter act, the 
point was determined against the vessel in Knott v. Worsted Mills, 
179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90. We also will add that, 
with référence to making due provision for heavy weather on the 
North Atlantic in the winter months, the learned judge of the dis- 
trict court required of the Palmas no more than was required in 
The Edwin I. Morrison, 153 U. S. 199, 209, 211, 14 Sup. Ct. 823, 
38 L. Ed. 688, and in The Majestic, 166 U. S. 375, 386-388, 17 Sup. 
Ct. 597, 41 L. Ed. 1039. We agrée fully with his conclusions. 

The decree of the district court is afSrmed, with interest, and the 
costs of appeal are awarded to the appellee. 



MBNCKB T. A CARGO OF JAVA SUGAR ex SHIP BBNLARIG et aL 

(Circuit Coui-t of Appeals, Second Circuit April 3, 1901,) 

No. 96. 

BrappiNQ— Construction oï- Chabtbr— Expense op Lightbkaok. 

A charter of a vessel to carry a cargo of sugar from Java provlded that 
Bhe should discharge as near the port of discharge as she could safely get, 
and deliver the cargo, always afloat, In a eustomary place and manner, 
at the dock dlrected by charterers. It also contalned a not unusual pro- 
vision that llghterage. If any, to deliver the cargo at the port of destina- 
tion, should he pald by the recelvers, any custom of the port notwithstand- 
Ing. As authorlzed by the charter, New York was designated by the 
charterers as the port of dellvery, and the dock of the consignées, which 
was above the Brooklyn Bridge, as the place of discharge. Such dock was 
a safe one, at which the vessel could discharge afloat, and was a eustom- 
ary place, from 75 to 85 per cent of ail sugar recelved at New York be- 
Ing discharged at docks above the bridge, but the shlp was equipped with 
immovable Iron masts of exceptlonal height and unusual construction, 
which prevented her from passlng under the bridge unless they were eut 
ofC, and she was consequently discharged by lighters. There was no cus- 
tom of the port In respect to such cases, and the évidence showed but 
three prevlous cases in which vessels had been unable to pass the bridge 
by reason of the height of their masts, and in such cases the masts had 
been eut Heli, that the provision of the charter requirlng the consignée 
to pay the cost of llghterage was not Intended, and could not falrly be con- 
strued, to apply to conditions so unusual; and that since the inability of 
the vessel to reach the dock, which 99 per cent, of ail vessels could reach 
safely, was due sblely to her exceptlonal construction, the cost of llght- 
erage must be borne by the owuers, lu the absence of ctxfcess. provision in 
the charter to the contrary. 
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Appeal from the District Court of the United States for the East- 
em District of New York. 

This Is an appeal from the decree of the district court for the Eastem dis- 
trict of New York in favor of the llbelant. The facts of the case are stated 
by the district judge (99 Fed. 298) as follows: "The Benlarig was chartered 
in LondoE, July 1, 1898, by her owners, to Erdmann & Sielelien, of Batavia, to 
carry a cargo of sugar from Java. The ctiarter party, among other things, 
States that the yessel, 'being so loaded (and dispatched), shall (unless ordered 
to a direct port of discharge, on signing last bills of ladlng) therewith proceed 
to Barbadoes, thenee Qneenstown or Falmouth (as directed by charterers or 
their agents) for orders, to discharge always afloat, either at a saf e port in the 
United Klngdom or on the continent of Europe between Havre and Hamburg 
(both Included), Rouen exeluded, or at option of charterers to order vessel 
from Barbadoes to proceed to Delaware Brealiwater for orders, to discharge 
at New York, or Boston, or Philadelphia, or Baltimore, or so near the port of 
discharge as she may safely get, and deUver the same, always afloat, in a cus- 
tomary place and manner, in such dock as directed by charterers, agreeably 
to bills of ladlng, on being pald freight in fuU of ail port charges, pilotage, and 
primage as customary at port of discharge,' etc. Section 4 of the charter 
party provides: 'AU goods to be brought to and taken from alongside of the 
ship, always afloat, at the sald eharterer's risk and expense, who may direct 
the same to the most convenient anchorage; lighterage, if any, to reach the 
port of destination, or deliver the cargo at port of- destination, remains for 
accoimt of receivers, any custom of the port to the contrary notwithstandlng.' 
Prom Batavia the ship went to Barbadoes for orders, pursuant to which she 
came to New York. Bills of ladlng had been Issued for the cargo, making it 
deliverable at the port of discharge, as per charter party, to Messrs. Winter & 
Smillie as agents, or to their assigns, he or they paying freight for the said 
sugar as per charter party. The ship's documents were delivered to Czarni- 
kow, MacDougall & Co., of New York, who transferred the same to the claim- 
ants. After due notice of the ship's arrivai, the clalmants gave orders in 
writing for the discharge, above the Brooklyn Bridge, at their refinery at the 
foot of Pearl street, Brooklyn. As the master considered that two of the 
ship's masts would not go under the bridge, arrangements were made between 
the parties for delivering the cargo by lighters, and payment of the expense 
thereof was deferred for subséquent détermination. The question hère is 
whether such expense should fall upon the li bêlant or claimants. The Ben- 
larig was a square-rigged, iron ship. Her three masts were built iip solid from 
the bottom to the top, and were composed of cyllndrical plating riveted to- 
gether, and internai transverse angle iron braces. * * * The clear height 
of the Brooklyn Bridge above the mean high water is 135 feet, and the mean 
rise and fall of the tide is 45/io feet. At dead low water the ship could not 
pass under the bridge wlthout cutting off about 5 feet from the inalnmast and 
foremast, while saf ety requlred greater removal from such masts to avoid the 
effect of any disturbance of the water. After the ship should hâve been dls- 
charged it would be necessary to eut off an additional portion of such masts, 
and also some part of the mizzenmast, to allow her to repass under the bridge, 
unless a retum cargo could hâve been taken above the bridge, or the ship could 
hâve gone out by the East river and Long Island Sound. There were but 
two means of escaping this mutilation of the masts, for the purpose of dis- 
charging the cargo: First, by approaching New York from the east, through 
Hell Gâte. Ail shipping experts called by the claimants testifled that they 
had never heard of a ship from Java pursuing that course. It may, theref ore, 
be concluded that such alternative was contrary to the expéctations and un- 
derstanding of ail parties to this contract, or of any other contract for the 
carriage of sugar from Java. The remalnlng alternative was to lighter the 
sugar; and the question is upon which party the expense of such lighterage 
should fall." 

There i s no custom In the port of New York respecting the course to be pur- 
sued by vessels directed to discharge above the bridge, which hâve immovable 
masts too hIgh to permit a passage beneath the bridgé. Three of such cases 
were known by the wltnesses to hâve existed, and In thèse the masts were eut. 
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One of the vessels had a steel mast. Vessels with immovable steel masts of 
that height hâve not been built until within the last 10 years, and are very 
few in number, — perhaps not over a dozen. From 75 to 85 per cent, of the 
sugar arriving at New York in vessels is discharged at the docks of reiinerles 
above the bridge. Charters sometimes provide that the vessels shall not go 
above the bridge, and sometimes that charterers hâve the right to order the 
ship above the bridge, they paying the expense thereof. The expense of 
housing the masts or of cutting a wooden mast is not very large. The form 
of articles 1 and 4 of the charter In question is a very familiar one to sugar 
reflners. 

Wilhelmus Mynderse, for appellants. 
J. Parker Kirlin, for appellee. 

Before WALLACE, lACOMBE, and SfflPMAN, Circuit Judges. 

SHIPMAIN, Circuit Judge (after stating tke tacts as above). On 
the construction of the two provisions of the charter party which ap- 
parently are applicable to this case, the question, not easy of solu- 
tion, arises. By article 1, the vessel was to discharge as near the 
port of discharge as she could safely get, and deliver the cargo, 
always ailoat, in a customary place and manner, at the dock directed 
by charterers. New York was one of the designated ports, and no 
question arises as to her safety. In this respect, the tacts of the 
case diiïer from those in Ee Arbitration between Goodbody & Co. 
and Balfour, Williams & Co., 8 Asp. 503, in which Manchester was 
held not to be a safe port for the vessel in question, because, by rea- 
son of the height of her masts, she could not get under Euncorn 
Bridge, about 24 miles from Manchester, and about 12 miles from the 
entrance of the canal, and the ship would hâve to be dismantled 24 
miles from the port. The Benlarig was in the port of discharge, and 
the Arbuckle dock was a safe one, where she could be always alioat, 
and a customary place for the discharge of sugar. The exceptional 
height of her masts and the unusual character of their construc- 
tion alone interfered with the vessel's performance of her part of 
the contract, and, unquestionably, but for article 4, she would hâve 
been obliged either to deliver or to pay for the damages occasioned 
by nondelivery at the Arbuckle dock. Article 4 provides that lighter- 
age, if any, to deliver the cargo at the port of destination, is to 
be paid by the receivers, any custom of the port notwithstanding. 
The argument of the libelant by which the two claims are sought to 
be made harmonious, and in which the district judge concurred, is 
that the cargo is to be delivered at the usual and customary place 
designated by the charterers or by the single consignée of the entire 
cargo; but if such delivery is prevented by a permanent cause, such 
as lack of depth of water or permanent obstructions at the port, 
and the cargo must be lightered, the expenses of such lightering are 
to be borne by the charterers. In the application of the construc- 
tion, the libelant urges that as the Brooklyn Bridge prevented a 
delivery beyond it, and as a mutilation or destruction of the ship's 
masts would be a serions injury, and recourse must be had to lighters, 
the state of facts provided for by article 4 existed. 

Article 4 is a well-known provision, and was introduced into 
charter parties originally to provide for the payment of lighterage 
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when the vessel was unable to deliver the cargo at the dock to which 
she Had been assigned from a cause to whicli vessels generally might 
be expected to be subject, such as shoal water or a bar; and if the 
Brooklyn Bridge was an obstruction to vessels generally, or to such 
a proportion of vessels as to hâve become a well-recognized impedi- 
ment to navigation, the construction of the libelants would be cor- 
rect, TMs form of charter is the one commonly used in the sugar 
trade for the purpose of meeting a customary condition of aflairs 
in différent ports, and in regard to which a custom of the port would 
naturally exist. The facts in this case were exceptional and eccen- 
tric. When vessels having toc high masts which can be lowered 
are ordered to go above the bridge, the masts are housed and the 
vessels proceed. In the rare instances which appear in the record 
of immovable masts of excessive height thej were eut. In this case 
the vessel had steel masts of excessive height, and a récent, ex- 
ceptional, and immovable method of construction, which makes the 
repair of the masts a serions affair. The owners knew, or had reason 
to know, of this peculiarity, but did not insert a provision in the 
charter that she should not be required to go above the bridge, but 
preferred to rely upon article 4. The case is that of the claimed 
application to novel circumstances of a clause intended for a différent 
set of circumstances, and is as if a vessel, unable by reason of its 
novel construction to reacb a dock which 99 per cent, of vessels do 
reach, should désire to place the expenses of lighterage upon the 
charterers under article 4. Such an attempt would be, and the 
facts of this case are, within the letter of the article, but not within 
its spirit. The decree of the district court is reversed, with costs 
of this court, and the case is remanded, with directions to dismiss 
the libel, with costs. 



NEW YORK, N. H. & H. E. CO. v. PISCATAQUA NAV. CO. et al. 

(Circuit Court of Appeals, First Circuit. March 27, 1901.) 

No. 363. 

Navigable Waters — Obstruction of Channel by Pallen DEAWBnicGB— 
RiGHT OF Action fob Pkivatk Injdry. 

Wliere the owner of a bridge over a navigable channel negligently per- 
mitted the draw of the bridge to improperly otistruct the channel, the 
owner of sea-going vessels which, before the création of the obstruction, 
had sailed with cargoes for points of diseharge in the channel above the 
bridge, and of vessels which were above the bridge when the obstruction 
was ereated, may, if the vessels were prevented by the obstruction from 
passlng up and down the channel when necessary to do so, maintain suits 
in admlralty to recover damages in the way of demurrage, regardless of 
the local law. 

Samb— Injury to Sdstain Action — Remotbness op Damages. 

A tug engaged In towing vessels to and from a channel to which they 
resort, which channel is negligently and improperly obstructed temporarlly 
by the draw of a bridge, but which tug was accustomed to deliver and 
reçoive its tows below the bridge and had no occasion to pass It, suffers 
no actionable injury by reason of the obstruction merely because it loses 
the towage of vessels which, except for the obstruction, would hâve usedi 
the channel obstructed. 
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Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts, 
See 89 Fed. 862. 

Josiaà H. Benton, Jr., and Charles F, Choate, Jr., for appellant. 
Williain M. Richardson, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This is a proceeding in admiralty, aris- 
ing eut of claims in behalf of sundry vessels on account of an ob- 
struction of a navigable channel by the falling of a draw in a bridge 
of the New York, New Haven & Hartford Railroad Company. The 
channel is the only communication between South Bay, so called, 
in Boston, and the harbor; and its obstruction prevents ingress and 
egress to and from South Bay, and, if unlawful, would undoubtedly 
constitute a public nuisance. The bridge and its draw were lawfully 
erected and maintained across the channel, and therefore they could 
not become a public nuisance, except through want of reasonable 
care in référence thereto. No question, however, is made by the par- 
ties on this particular point. 

The damages claimed are in the way of demurrage for the déten- 
tion of the varions seagoing vessels to which the libel relates. Thèse 
fall into three classes: First, vessels which had passed the draw- 
bridge loaded, diseharged their cargoes, and were ready to proceed 
to sea when the draw was permitted to obstract the channel, and 
were prevented from so doing by the obstruction; second, loaded 
vessels, obstructed in proceeding up the channel to discharge at the 
proper places in South Bay to which they were consigned, and which 
had sailed on their voyages before information was received that 
the obstruction existed; third, a tug owned by the Piscataqua Navi- 
gation Company, one of the libelants. 

The decree of the court below included damages in behalf of the 
three several classes named. No spécifie assignment of error was 
made relating to this classification, or on account of the tug; but, 
before the commissioner of the court below, objections were taken 
to an allowance in behalf of the tug, and this was followed by proper 
exceptions, and the question as to her has been discussed at bar. 
In any event, we cannot ratify by our silence an allowance of dam- 
ages in her behalf. The libelants state that she was used solely 
for towing cargo-carrying vessels to the bridge, and that, by reason 
of the fall of the draw, they were unable to use her, and so lost the 
value of her services for several days. The proofs show that she 
was engagea entirely below the bridge, and that there was no occa- 
sion for her to pass it, so that she was not, in truth, obstructed 
by it; and she merely lost her services in towing vessels which did 
not go up the channel, but which would hâve gone up except for the 
obstruction. 

If we were bound by the décisions of the local courts (that is, of 
the suprême judicial court of Massachusetts), probably we would be 
eompelled to reverse the decree of the district court; but Workman 
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Y. Caty of New TorK, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, 
directly holds that in a proceeding of this character we are governeà 
by a unifonn admiralty nile. 

The gênerai principle is sulBcientlv stated in Pol. Torts (ôth Eng. 
Ed.) 376, as foUows: 

"A prlvate action can be maintained In respect of a public nuisance by a 
person wbo sufliers thereby sorue partlcular loss or damage beyond what is 
suffered by him in common witli ail otber persona affeeted by tbe nuisance." 

The diflSculty arises in determining what constitutes a "particular 
loss or damage," within the meaning of the rule. In view of the 
conflicting authorities, it is useless for us to consider anything ex- 
cept what cornes from the fédéral courts. Having regard to our dis- 
position, which we hâve several times expressed, to foUow the déci- 
sions of the circuit courts of appeals in other circuits, except in 
cases where they hâve clearly overlooked well-settled principles of 
law, we might well feel bound by that of the circuit court of appeals 
for the Eighth circuit in Eailway Go. v. Parsons, 20 G. G. A. 481, 
74 Fed. 408, and therefore holden to affirm the decree of the court 
below, except so far as it relates to the tug. In that case it appears 
that a suit at common law was brought to recover damages for an 
alleged unlawful détention, by means of a bridge across a public 
navigable river of the United States, of a steamboat and two barges 
with which the plaintifif below was navigating the stream. The cir- 
cumstances were such that the bridge was held to be an illégal 
structure and a public nuisance. The action, like the libel at bar, 
was brought only for damages by way of demurrage. The judgment 
below was for the plaintiff below, and it was afârmed on appeal. 
It is true that the particular question whether the owner of the ves- 
sels was entitled to maintain such an action was not discussed ; but 
the court seems to hâve assumed that there is no doubt on this point, 
and (page 485, 20 G. G. A., and page 412, 74 Fed.) it said unhesi- 
tatingly that the défendant was liable to the plaintiff for damages. 
We, however, think ourselves concluded by the décisions of the su- 
prême court. The leading case is that of Pennsylvania v. Wheeling 
& Belmont Bridge Go., which appears in the Eeports at four différ- 
ent places. Our référence is especially to 13 How. 518, 557, 559-562, 
564, 578, 14 L. Ed. 249. The case is so well known that we need 
not describe it at any length. It is sufflcient to say that it was a 
proceeding in equity, and related to a bridge which was a public 
nuisance, and that the bill was sustained. It was held that the state 
was not suing in its sovereign capacity, but by virtue of its proprie- 
torship of certain canals, which gave it a revenue interest in the 
navigation of the public river which the bridge obstructedL The 
précise point of the case in this particular was stated in Louisiana 
V. Texas, 176 U. S. 1, 19, 20 Sup. Ct. 251, 257, 44 L. Ed. 347, 354, as 
follows: "In Pennsylvania v. Wheeling & Belmont Bridge Co., 13 
How. 519, 14 L. Ed. 249, the court treated the suit as brought to 
protect the property of the st&te of Pennsylvania." 

The case was next reported in 18 How. 421, 15 L. Ed. 435. The 
court, at page 431, 18 How., and page 437, 15 L. Ed., refers to the 
right of private parties to a remedy against public nuisances; and 
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it puts the remedy at common law for demurrage, and that in equity 
for an abatement of the nuisance, on parallel lines. In Irwin v. Dix- 
ion, 9 How. 10, 13 L. Ed. 25, the real issue related to jurisdiction 
in equity with référence to nuisances, and no conclusion was reached 
which aids the case at bar. Railroad Co. v. Ward, 2 Black, 485, 
17 L. Ed. 311, is in some respects an authority. There a bill brought 
by the owners of some steamboats, charging that a bridge over a 
navigable stream was a common nuisance, and asking relief against 
it, was dismissed on gênerai grounds touching proceedings in equity 
as to nuisances. The court divided, three judges being in favor of 
sustaining the bill. The case is stated at pages 491, 492, 2 Black, 
and page 314, 17 L. Ed.; and, apparently, so far as the parties were 
concemed, the whole court thought the bill might be sustained. Oth- 
erwise, the question on which the bill was dismissed might never 
bave been discussed. The question whether or not proper parties 
were made came directly in issue, so that the case might be said to 
be throughout in favor of individual relief in equity against public 
nuisances on navigable rivers, even where they merely cause déten- 
tion. Its effect, however, may not be entirely clear, in view of the 
expression on page 492, 2 Black, and page 314, 17 L. Ed., that an 
individual seeking to enjoin a public nuisance sues rather as a public 
prosecutor than on his own account. While this observation was 
directly in issue in the case, because Ward sued without joining 
his co-owners in the same steamboats, yet its efEect must be regarded 
as met by what is stated in Gilman t. Philadelphia, next referred to. 
ailman V. Philadelphia, 3 Wall. 713, 18 L. Ed. 96, was a suit 
brought by individuals on account of a bridge over the Schuylkill 
river, claimed to be a public nuisance. The bill was dismissed on 
the ground that the bridge was not a nuisance, but no question was 
made as to parties. It was brought by the owners of wharf and dock 
property from which access was eut ofE by the bridge; but the cas6 
becomes of use in view of what the opinion says, at page 722, 3 Wall., 
and page 98, 18 L. Ed., about Pennsylvania v. Wheeling & Belmont 
Bridge Co. In observing on the claim that the complainant was 
not specially interested in navigation, and could not interfère for 
its protection, it puts the owner of a wharf and the owner of ves- 
sels affected by a bridge which is a public nuisance on the same 
footing. Also, it lays down a gênerai rule that, where a public nui- 
sance is productive of a spécifie injury to an individual, he may make 
it the f oundation of an action at common law, as well as, under proper 
circumstances, of a proceeding in equity. Of course, in making this 
observation, Mr. Justice Swayne, who delivered the opinion, had 
regard to the peculiar circumstances existing in each of the cases 
considered, so he must be regarded as having held that, under their 
respective circumstances, the owner of steamboats in the one, and 
the owner of the wharf in the other, could maintain an action at 
common law. Hamilton v. Railroad Co., 119 U. S. 280, 7 Sup. Ct. 
206, 30 L. Ed. 393, is not in point, because there it was held merely 
that the plaintiff could not recover for a temporary inconvenience 
arising from the exercise of an authority given by statute. Any fur- 
iher expressions, therefore, found therein are dicta. 
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We find no other décisions of the suprême court pertinent to the 
précise question bef ore us. The resuit of those we hâve cited is that 
the libelants in this case would hâve had an uadoubted remedy in 
equity, so far as concems seagoing vessels which had occasion to 
pass the draw in question with cargoes consigned to South Bay, 
or -with référence to the same vessels returning to sea after dischar- 
ging. So far, the cases cited are directly in point. The only ques- 
tion which the suprême court has uot directly ruled on is whether 
or not, in addition to relief in equity, vessels situated like thèse in 
question hâve a remedy at common law for damages in the way of 
démarrage on account of mère détention. We hâve seen that in at 
least two instances the opinions read in behalf of that court ap- 
prove sueh a remedy equaUy with that in equity. Moreover, it hav- 
ing been thus established that an individual has, under thèse circum- 
stances, a cause of action even in equity, it would seem to foUow 
that the suprême court has also indirectly established that, so far 
as concems ail the vessels involved in this appeal, except the tug, 
the owners are within the class entitled to relief; otherwise, they 
could hâve no remedy even by a bill in equity. It being established 
that they are of that class, the nature of the action follows, of course, 
the nature of the injury and of the relief necessary. We can conceive 
of no Sound principle which, under the circumstancea, would give 
a right to an individual to proceed by a bill in equity, and exclude 
a right to proceed by a suit at common law for damages. We must 
also remember that admiralty is not restricted to the narrow rules 
of the common law, and that it acts on the broad principles of equity. 
This is so trite that we hardly need cite authorities in its support; 
but we hâve expressly applied it in The Iris, 40 G. G. A. 301, 100 Fed. 
104, 109, and it was stated generally in O'Brien v. Miller, 168 U. S. 
287, 297, 18 Sup. Gt. 140, 42 L. Ed. 469. Therefore, even if there 
were no remedy at the common law, the district court, sitting in ad- 
miralty, was justified in proceeding on the large principles of the 
chancery courts. 

The tug, however, suffered no direct injury by the fall of draw. 
The only question in which she is concerned is whether, in consé- 
quence of the obstruction of the channel, she probably had a dimin- 
ished employment in towing vessels. The impossibility of estimat- 
ing the damages which arise from contingencies of this character, 
and of Computing the contingencies themselves, is such that there 
are no rules which enable courts to give relief under such circum- 
stances. Therefore the decree of the court below must be modifled 
to the extent of remitting ail damages allowed on her account. 

Under the circumstances, and on well-settled rules of practice, 
neither party has prevailed on appeal to such an extent as to jus- 
tify awarding costs in this court in its behalf. 

The decree of the district court is reversed, and the case is re- 
manded to that court, with instructions to enter a decree in favor 
of the libelants for the damages found by it with référence to ail 
the vessels involved, except the tug Piscataqua, with interest to the 
time of the final decree, and for tàe costs of the district court, and 
to deny ail damages so far as the tug is concerned; and neither party 
will recover any costs of appeal. 
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HARTLEY y. AMERICAN STEELr-BAEGB CO. 

(Circuit Court of Appeals, Elghth Circuit. April 10, 1901.) 

No. 1,423. 

Navigable Wateks— Négligent Opération op Drawbridge— Injurt to Pass- 

ING TBSSBL. 

The owner of a drawbridge across a navigable channel in tlie Dulutti- 
Superior laarbor field liable in damages for injury to a barge in tow, ou 
the ground that the bridge tender negligently falled to give the signal to 
warn the approaching tug and tow of an obstruction which prevented the 
opening of the draw until it was too late for the barge to stop, in consé- 
quence of which she came in collision with the draw. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

M. H. Boutelle (Thomas S. Wood, on the brief), for appellant. 
H. R. Spencer (F. E. Searle, on the brief), for appellee. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge. On June 22, 1899, a barge belonging to 
the American Steel-Barge Company, the appellee, heavily laden, was 
being towed down the channel of the Duluth-Superior harbor by a tug 
called the "Record." On its w?iy down it had to pass through two 
drawbridges; the upper or most westerly one being a bridge which 
belonged to the Northern Pacific Ràilroad Company, and the lower 
or most easterly one being a bridge which belonged to the Duluth- 
Superior Bridge Company. This latter bridge spanned the channel 
between Rice's Point, in the state of Minnesota, and Connor's Point, 
in the state of Wisconsin, and was used by wagons, street cars, and 
pedestrians. At the date last named it was in charge of Guilford G-. 
Hartley, as receiver of the Duluth-Superior Bridge Company, the ap- 
pellant. The two bridges were about 2,078 feet distant from each 
other. In making the passage through the draw of the Duluth-Su- 
perior bridge, the barge came in contact with the swinging span, and 
was injured to some extent, as the owner of the barge claimed, in con- 
séquence of the négligence of the draw tender, who was one of the 
receiver's employés. To recover the damages which the barge sus- 
tained in conséquence of the collision, the American Steel-Barge Com- 
pany exhibited its libel in personam in the district court of the United 
States for the district of Minnesota, sitting at Duluth, against the 
receiver, and obtained a decree against him in the sum of |1,043, to 
reverse which the présent appeal was taken. 

On the trial below it was claimed by the libelant, and the same con- 
tention is made hère, that the bridge tender was négligent in per- 
mitting the street car to enter upon and cross the draw after the tug 
which had the barge in tow had given the usual signal to open the 
draw, and that such act was a proximate cause of the collision. We 
hâve given the teatimony on this point careful considération, and 
hâve become satisfled that the draw was closed, and that the street 
car had received the signal to cross the draw, when the tug sounded 
its whistle to swing the draw. The tug, with the barge in tow, was 
108 F.— 7 
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at that time clearing the draw of the Northern Pacific bridge, and was 
distant at least 2,000 feet from the lower bridge. Abundant time 
then remalned to permit the street car to cross the draw, and to swing 
it for the safe passage of the approaching tow, if nothing had hap- 
pened to delay the car. It transpired, however, that the draw tender 
began to swing the draw before the rear platform of the car had 
fully cleared the same; the resuit being that the motion ol the draw 
was arrested by coming in contact with the rear vestibule of the 
car, and the car was derailed. Some delay was thereby occasioned, 
to which the collision seems to hâve been attributable. If the case 
disclosed no conduct on the part of the draw tender which was cul- 
pable other than his permitting the street car to come upon the 
swinging span before the tow had made the passage, we should be 
of the opinion that he exhibited no such want of ordinary care as 
would justify a recovery. The tug was so far distant from the draw 
when it gave the signal to open the same, and the span could be 
swung in such a short space of time, that the draw tender was jus- 
tifled in believing that no risk would be incurred in permitting the 
street car to pursue its journey. It was his duty to act in such a 
manner as would interrupt travel across the bridge as little as pos- 
sible, when he could do so without exposing water craft to risk of 
injury. 

The lower court found, however, and in that view we are com- 
pelled to concur, that the bridge tender did not exercise reasonable 
care and diligence after the draw had collided with the end of the 
street car in the manner above stated. The swinging span of the 
bridge was provided at its center, where the draw tender was sta- 
tioned, with a large red bail, which was designed to be raised so as to 
advise approaching water craft when the draw could not be swung 
for any reason; and there appears to hâve been unreasonable delay 
on the part of the draw tender in raising this bail after the motion 
of the draw was arrested, and he became aware of the fact. It 
should hâve been raised at once when the motion of the draw was 
obstructed, and it was uncertain how long it would remain obstruct- 
ed, so as to warn the tow not to approach too closely until the draw 
was free. The bridge tender admits that he discovered the difiB- 
culty of opening the draw when the tow was at least 1,000 feet dis- 
tant therefrom, or about midway between the two bridges. He 
claims to hâve raised the bail at that time, and if he had done so 
it is probable that the receiver could not hâve been adjudged guilty of 
culpable négligence. In opposition to his testimony, however, as 
to when the bail was raised, there was the testimony of several wit- 
nesses to the efEect that it was not raised until the tow was within 
200 or 300 feet of the draw. The trial court so found, and the 
weight of testimony confirms that view. When the tow had ap- 
proached within the distance last specified, and the red bail was 
raised, every effort seems to hâve been made by the men in charge 
of the tow to arrest the forward motion of the barge. The tug be- 
gan to back up stream, and the barge, which was provided with no 
machinery for its own propulsion, threw out both of its anchors, 
but such efforts failed, and the collision occurred. 
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In an admiralty case of this sort, which involves only questions 
of fact, -we are bound to attach great importance to the flnding of 
the trial judge, who bas a better opportunity to judge of the credi- 
bility of witnesses, and we cannot undertake to reverse such a flnd- 
ing by the trial court unless it appears to hâve been clearly against 
the weight of évidence. The City of IS^aples, 32 U. S. App. 613, 16 
C. 0. A. 421, 69 Fed. 794, 796. Not only this rule, but our own 
view respecting the vi'eight of the évidence, compels us to afflrm 
the decree below upon the ground on which the decree was rested 
by the trial court. 



CONNOLLY et al. v. THE BRANDYWINE GRANITE 00. NO. G. 

(District Court, E. D. Pennsylvania. April 6, 1901.) 

Nos. 7, 10. 

Collision— Barge and Anchored Drbdgb — Impropbr Anchoragb and In- 

SUFPICIENT LiQHTS. 

A dredge lay anchored In tbe channel of the Schuylkill river, with her 
two scows abreast between her and the shore, the three occupylng over 
80 feet in width, when, during a foggy night, a barge In tow of a tug, 
coming up the river In Une with the dredge, came In collision -with it, 
and both were injured. The barge had no rudder, and her movements 
were controUed entirely by those of the tug, to which she was fastened 
by two Unes. The dredge carried two lights, but they were not such 
as were required by the Philadelphia harbor régulations, nor so placed, 
being about 3 feet below the upper deck. She was also in violation of 
the spirlt of such régulations, by lying in the channel with the two 
scows abreast of her. She had no watch, and gave no signais. She 
was dlrectly in the path of the tug, and her lights were not seen by the 
latter, which, however, succeeded in escaping collision after the outline 
of the dredge was seen, but not in time to save the tow. Bdd, that as 
between the dredge and barge, the tug not being a party, the dredge 
was solely in fault for the collision. 

In Admiralty. Cross libels for collision. 

Frank P. Prichard, for the International. 

Curtis Tilton and Andrew C. Gray, for the Brandywine Granité 
Co. No. 6. 

J. B. McPHERSON, District Judge. Nicholas Connolly and Michael 
Connolly are the owners of the steam dredge International, which 
was in collision with the barge Brandywine Granité Co. No. 6 on the 
night of January 25, 1898; and thèse suits are cross libels between 
the barge and the dredge, each accusing the other of négligence and 
asserting her own innocence. At the time of the collision the barge 
was in tow of the tug Rambler, but as the tug bas not been served 
with process in either suit, and is not before the court, the présent 
inquiry will be conflned to the respective liability of the dredge 
and the barge. 

The collision took place in the Schuylkill river, under the follow- 
ing circumstances : The dredge was not employed upon any work 
at the time, and was taking advantage of her idleness to hâve some 
repairs made to the dipper. She was anchored by her four spuda 
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near the eastern banb of the river, facing down stream. Between 
her and the shore, the two scows that accompanied her were lying 
abreast. The dredge is 36 feet wide, and eaeh scow is 25 feet wide, 
so that, except at low tide, when the innermost scow was upon the 
mud, the three vessels occupied more than 80 feet of the river, which 
at this point is not wide. The dredge was in at least 12 feet of 
water. Her length of hull is 112 feet, and her crâne and dipper 
Project 30 or 40 feet further. There is some dispute whether she 
was lying pârallel with the bank, or at such an angle that her crâne 
projected towards the center of the stream; but, in the view I take 
of the case, it is not necessary to décide this controversy. The 
dredge has two decks, about 8 or 9 feet apart, and between them, 
upon the night in question, a lantem was hung at the bow and at 
the stern, about 3 feet below the upper deck. There was no light 
above the deck, and the lanterns did not display a clear, uniform, 
and unbroken light, capable of being seen ail around the horizon 
at a distance of at least one mile. There was no watchman on duty, 
and, although a fog shut down upon the river towards midnight, no 
signais were given. 

The barge and tug left Christiana creek on the morning of Jan- 
uary 25th, the barge carrying on deck a cargo of stone bound for 
Grray's Ferry Bridge, a point on the Schuylkill above where the 
dredge was lying. About 5 o'clock in the afternoon, the tow tied 
up at the mouth of the river beçause of a severe snow storm, and 
remained there until half past 11, when the snow ceased, and the 
captain of the tug believed that the weather was about to clear. 
Aceordingly, he started up the river, being himself in charge of the 
wheel, having proper lights set, and having a lookout stationed on 
the bow of the tug, a few feet away from the wheel. One man was 
on the barge, and he was also on duty as a lookout. The barge 
was 105 feet long and 30 feet wide, flat-bottomed, with square cor- 
ners to her bow and stern, and was drawing 7 feet of water. She 
was fastened to the tug by two Unes, one from each bow corner, lead- 
ing to a bitt at the stern of the tug. The barge had no rudder, and 
her direction could only be changed by changing the direction of 
the tug. The tide had recently turned when the tug and tow started, 
and was flowing up the river. As Penrose Ferry Bridge was reached, 
a heavy fog shut down, so that objects could not be seen more than 
a short distance away. The tug was on the eastern or starboard 
side of the river, where there was plenty of water for the barge 
and herself , the tug drawing only 6 feet 3 inches ; and she proceeded 
cautiously at very slow speed, making fréquent soundings to be 
sure that she continued to hâve sufficient water. There are no buoys 
in the river between the mouth and the spot where the dredge was 
lying. The tug also gave the proper fog signais, but, of course, as 
the dredge gave no signais at ail, none was heard in reply. Either 
owing to the descent of the fog or to the improper position of the 
dredge's lanterns, her lights were not seen, and her présence was 
not otherwise known to the tug and barge until she appeared as a 
dark object not far away and directly in front. The tug changed 
her course immediately and succeeded in escaping, but the distance 
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was too short to permit the barge to be drawn past in safety, and 
the barge and dredge came into collision, some injury being donc 
to eacb. 

As I hâve already said, the tng is net a party to thèse suits, and 
I shall therefore refrain from expressing any opinion concerning her 
culpability, especially as a suit is pending in the district of Delaware 
between the dredge and the tug, in which their liability to each 
other will be determined. Between the dredge and the barge, how- 
ever, I am required to détermine the question of fault; and upon 
this point I am of opinion that the dredge was négligent, and that 
the barge was not to blâme. The négligence of the dredge seems 
to me indisputable. She was violating the spirit, at least, of the 
following régulation of the harbor of Philadelphia : 

"Vessels must not anchor at any place in the channel of the river Schuyl- 
kill, nor lie at any wharf in that river more than two abreast, without the 
permission of the harbor master." 

She was certainly in the channel for vessels of light draft, and, al- 
though she was not lying at a wharf, she was taking up more of the 
navigable portion of the river than this régulation intended to allow 
any vessel to occupy. She was also violating the letter, as well as 
the spirit, of another régulation, which provides as f ollows : 

"A vessel under 150 feet In length, when at anchor, shall carry forward, 
whei-e it can best be seen, but at a height not exceeding 20 feet above the 
huU, a white light in a lantem, so eonstructed as to show a clear, uniform 
and unbroken light, visible aU around the horizon at a distance of at least one 
mile." 

The lanterns of the dredge did not obey this rule. The place where 
they were hung was not where they could best be seen, and neither 
light could hâve been visible, even in clear weather, at the distance 
of a mile. Whether, if the light had been properly placed, it could 
hâve been seen in time by the tug, in spite of the fog, it is impossible 
to décide. But the dredge should hâve obeyed the régulation, and 
then, if her light had been so obscured by the fog as not to be visible, 
she would not hâve been to blâme. As matters stand, while one can- 
not be sure upon this point, I think the dredge ought to hâve shown 
clearly that her fault in this respect had no eflect in producing the 
collision. And, finally, I think the dredge was négligent in not hav- 
ing a watchman on duty, and in not sounding fog signais, as required 
by the act of congress. It may very well be that the obligation to 
maintain a watchman upôn duty and to sound signais in a fog is not 
always and every where obligatory upon a vessel at anchor; but I 
think, where a vessel is in a position such as the dredge occupied, in 
a narrow river, and in water deep enough to be used by vessels in 
light drâft, she certainly had sufificient reason to anticipate some de- 
gree of danger, and ought to hâve taken every means in her power 
to provide against it. Vessels ascending the river had no reason to 
expect to flnd her where she was, and were under no unusual duty to 
look out for her. But as she was anchored in a river known to be 
used by vessels of light draft, and was lying in water navigable for 
such vessels, she was, I think, bound to recognize that there was rea- 
sonable danger of collision, and to take proper précaution. 



102 108 FEDERAL REPORTER. 

The barge, in my opinion, is without blâme, because her movements 
were entirely under the contre! of the tug. There was no négligence 
in permitting herself to be fastened by the two bow Unes. This is a 
usual method of towing, and, moreover, if she had been lashed to the 
tug, the piers of the bridges over the Schuylkill could not hâve been 
safely passed. The barge contributed nothing to the injurions re- 
suit. She did not control the movements of the tug, nor direct her 
where to go, nor y/hat to do. So far as appears, the exclusive right to 
control the voyage rested with the captain of the tug, and the barge 
was purely passive. She could not change her own course, but was dé- 
pendent for guidance upon the movements of the tug. 

The libel ôled on behalf of the dredge is dismisaed, with costs. In 
the suit brought by the barge, a decree may be entered in favor of the 
libelant 



THE NEW YORK. 

(Circuit Court of Appeals, Sixth Circuit. April 2, 1901.) 

No. 889. 

1. Admiraltï — Rbview on Afpb al— Questions kot Phesented to District 

Court. 

A draft of a decree presented to a district court by a respondent in a 
suit for collision, to be entered under a mandate from the suprême court, 
and whlch was properly refused because It permltted respondent to re- 
coup a portion of the cargo damage awarded in favor of interveners in a 
manner which made such recoupment, in efCect, at the expense of other 
cargo owners, and for that reason did not confonn to the mandate, which 
required a decree against respondent for ail cargo damage, cannot be 
brought into the record on appeaX from the decree entered, to be consid- 
ered by the appellate court as an application for recoupment presented 
to the district court on its merits, as a matter arising subséquent to the 
mandate; and, where no question of respondent's right to recoupment in 
any manner and to any extent was in any other manner presented to the 
court, there is no basis in the record for an assignment of error because 
the court f ailed to provide for any recoupment. 

2. Collision— Suit for Damages— Right of Rkooupmbnt. 

Where a vessel, libeled for collision by the owners of the other vessel 
on their own behalf and as bailees in behalf of some of their cargo own- 
ers, took no steps to bring in libelant's vessel under admîralty ruie 59, 
or to i-aise the question of her liability by any pleading, and consequently 
her liability to her cargo owners under the terms of her bills of lading was 
not adjudicated, upon a finding that both vessels were in fault the re- 
spondent is not entitled to recoup a moiety of the cargo damage against 
the vessel damage adjudged in favor of libelants; and, for still stronger 
reasons, there can be no such recoupment, on account of cargo damage 
recovered by intervening libelants, against that recoverable by libelants 
on behalf of other cargo owners, the efCect of whlch would be to leave 
such cargo owners unpald, sinee, un(îer the pleadings, they cannot be 
given a decree therefor against libelants or their vessel. 

3. Intbrest — Judgmbnts and Decrbes — Statutory Provisions. 

Without the aid of a statute, or an order or rule of court, interest la 
not a légal incident of either judgments or decrees, and gênerai provisions 
. of a statute, fixlng the légal rate of interest, do not apply to judgments 
or decrees without spécial provision therefor. 
4 Statutes— Construction — Title op Act. 

While the title of an act should not be altogether ignored, and may be 
considered to détermine the meaning of a very doubtful statute, It cannot 



THE NEW YORK. 103 

be used to extend the provisions of an act so as to Inelude -wlthln Its 
Bcope that whlch wlthout such ald would plalnly not be Included. 
5. Samb— RbpEal by Implication. 

Rev. St. Mlch. 1838, c. 6, § 8, as amended in 1855, and carried forward 
into Comp. Laws Mich. 1897, § 4865, fixing tlie rate of Interest on judg- 
ments and decrees at 7 per cent., was not repealed by implication by Act 
1891 (Sess. Laws Micli. 1891, p. 197), entitlèd "An act to reguiate tbe inter- 
est of money on account, interest on money jndgments, verdicts," etc., 
whieb by its terms merely reduces the rate of interest on money generally, 
and makes no référence to judgments or decrees, and whlch repeals only 
"acts or parts of acts contravening the provisions of this act," since the 
provisions of such act are not contravened by section 8 of the act of 18S8. 
which relates only and speciflcally to Interest on judgments and decrees.i 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

In October, 1891, a collision occurred in the Détroit river between the 
steamers Conemaugh and New York, whlch resulted in the slnking of the 
Oonemaugh, the total loss of her cargo, and in a slight loss to the New York. 
The Erle & Western Transportation Company, as owner of the Conemaugh 
and as bailee of her cargo, flled a libel in the district court against the pro- 
peller New York to recover the damages sustalned by the Conemaugh and 
for tlie damages to her cargo. The Union Steamboat Company, as claimant 
and owner of the New York, gave a stipulation for the release of the vessel, 
and filed an answer denylng ail llabllity for the collision, and alleglng that 
the steamer Conemaugh was solely at faiilt. Subsequently, by leave of the 
court, the Union Steamboat Company flled its cross libel against the propeller 
Conemaugh, to recover the sum of $3,000 alleged to be the damages sustalned 
by the New York in the said collision with the Conemaugh. This cross libel 
prayed process, but none issued, and no answer was ever flled thereto. Up- 
on the référence to a commissioner to ascertaln damages, it was, among other 
things, stlpulated "that, in case the matter shall become material, elther In 
this court or In the court of appeals, the loss sufCered by the propeller New 
York in and by said collision was the sum of $3,391.19," as of November 1, 
1891. After the litigatlon had been started and at différent dates varions 
uuderviTlters upon the Conemaugh's cargo intervened, and filed separate in- 
tervening pétitions against the Union Steamboat Company as owners of the 
New York, seeking to recover insurance paid by them on said cargo. The 
remainder of the cargo owners and underwriters contlnued to be represented 
by the Erle & "Western Transportation Company as trustée or bailee of the 
cargo clalmants. Upon a final hearlng, the district court held the New York 
solely at fault, and condemned her to pay ail the loss sustained by the Cone- 
maugh and ail the damage to her cargo. Upon appeal to this court that 
decree was reversed, the Conemaugh belilg held solely at fault, and a decree 
was directed against the owners of the Conemaugh for the stipulated loss 
sustained by the New York in said collision. 54 V. S. App. 248, 27 C. C. A. 
154, 82 Fed. 819, and 56 U. S. App. 146, 30 C. 0. A. 628, 86 Fed. 614. The case 
was then takeu to the suprême court upon certiorari, where the decree of this 
court was reversed; that court holding that both vessels were at fault, and 
that the loss to the vessels should be divided. but that the cargo owners or 
underwriters were entitlèd to recover their entire loss against the owners of 
the New York, notwlthstandlng the Conemaugh might be also Uable for the 
collision. The case was remanded for a decree In pursuance of the opinion 
of that court. The case is reported under the style of The New York. 175 U. 
S. 187, 20 Sup. et. 67, 44 L. Ed. 136. The district court accordingly rendered 
a decree requlring the owners of the New York to pay ail the damages sus- 
talned by tbe Intervening cargo underwriters, aggregatlng $19,841.56, and that 
they should pay to the owners of the Conemaugh, as trustée for the owners 
of the cargo and their underwriters "other than the Interveners," the further 
Bum of $19,627.67; thèse two sums belng the full loss sustalned by the 

1 Repeal of statutes by Implication, see note to First Nat Bank of Butte T. 
Weidenbeek, 38 C. O. A. 136. 
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Gcmçmaugh's cargo. The court also dlrectea that the owners of the New 
York should pay to the owners of the Conemaugh the further sum of $13,- 
083.33, "being one-half of the damage of the sald Conemaugh, less one-half 
tiie damage suffered by the New York In sald collision." The Union Steana- 
boat Company hâve assigned as error: (1) That the court erred in not per- 
miH:ing the Union Steamboat Company to offset or recoup any part of the 
damages paid on account of loss or damage to the cargo of the steamer 
Conemaugh against the claim for damages sustained by the libelant as owner 
of the steamer Conemaugh; (2) that the court erred in allowing, Jnterest on 
the various sums decreed to be due the libelant and Interveners at the rate 
of 7 per cent.; (3) that the court erred in decreeing that the appellants should 
pay one-half of the cost of the cause in the circuit court of appeala. 

C. E. Kremer, for appellent. 

H. D, Goulder, for Transportation Co. 

F. H. Canfield, for the owners of cargo. 

Before LUETON and SEVERENS, Circuit Judges, and CLAEK, 
District Judge. 

LUETON, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

1. That the decree appealed from conformed in every particular 
to the mandate of the suprême court has been expressly adjudicated 
under a pétition filed in that court prior to this appeal, praying 
that court, by writ of mandamus, to compel the district court to set 
aside the decree hère complained of, and "to enter one dividing the 
damages equally, so that petitioner would not be decreed to pay 
more than one-half the total damages arising out of the collision 
between the New York and Conemaugh, with interest not exceed- 
ing ûve per cent, per annum." This was denied, the court saying: 

"The only questions decided were as to the respective faults of the two 
vessels, and the claim of the underwrlters upon the Conemaugh's cargo, that 
they were entitled to a recovery to the full amoiint of their damages against 
the New York, notwlthstandlng the Conemaugh was also In fault for the 
collision. This claim was sustained, and directions given to enter a decree in 
cont'ormity to the opinion of this court. Such decree was entered, dividing 
the damages between the two vessels, and awarding to the underwrlters of 
the cargo a full recovery against the New York. It may be true that the de- 
cree holds the New York liable for seventy-slx per cent, of the entire damages, 
and not fifty per cent, but this results from the fact that she was primarlly 
held for the entire value of the cargo. The equal division applied only to 
the vessels, and, upon the other hand, if petitioner be entitled to the recoup- 
ment claimed, it would apparently resuit In an affirmative decree in Its favor. 
But no question of recouping one-half of such damages to the cargo from 
the moiety of damages awarded the Conemaugh was made by counsel or 
passed upon by this court. It Is now insisted that, under the cases of The 
Chaltahoochee, 173 U. S. 540, 19 Sup. Ot. 491, 43 L. Ed. 801, and The Albert 
Dumois, 177 U. S. 240, 20 Sup. Ct. 595, 44 L. Ed. 751, this should hâve been 
done. This may be so; but It Is an entirely new question, quite unafCected 
-by the case of the New York, and. If the court erred in refuslng to allow 
such recoupment, the remedy is by appeal, and not by mandamus. Perhaps 
a mandamus might lie to review the allowance of Interest, but that may 
also be consldered on appeal. No dlsobedîence of the mandate havlng been 
shown, the pétition must be denied." Ex parte Union Steamboat Co., 178 U. 
S. 317, 320, 20 Sup. Ct 904, 905, 44 L. Ed. 1064, 1085. 

Eeferring to the gênerai rule, and not particularly to the case in 
hand, the suprême court, in the same opinion, said: "The inferior 
court is justifled in considering and deciding any question left open 
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by the mandate and opinion of this court, audits décision upon 
such matter can only be reviewed upon a new appeal to tbe proper 
court." 178 U. S. 319, 20 Sup. Ct. 905, 44 L. Ed. 1085. That this 
is the proper court to review the action of the district court in re- 
spect to matters open to it to consider and décide, as matter sub- 
séquent to, and not concluded by, the mandate of the suprême court, 
■we had occasion to décide at a former day of this session in an 
opinion reported in 104 Fed. 561, under the style of The New York. 
See, also, Mason v. Mining Co., 153 U. S. 361, 14 Sup. Ct. 847, 38 
L. Ed. 745. 

For appellants it is contended that the question of recoupment 
could not corne on for décision until it was determined that both 
vessels were at fault, and until the cargo owners and underwriters 
had recovered their full damages from appellant, and that the dis- 
trict court had, therefore, when entering a decree under the man- 
date, the right to consider and décide whether or not appellant had 
then the right to recoup on-e-half of the cargo damages it was there- 
by condemned to pay from the moiety of damages awarded the 
Oonemaugh, and that any error committed by the district court in 
denying or granting such recoupment may be reviewed hère. To 
this view of the abstract question we are disposed to assent. But 
whên and how was this matter of recoupment presented to the dis- 
trict court? The decree which the court did enter was in précise 
conformity to the mandate of the suprême court. The cargo under- 
writers, having proceeded only against the New York, were entitled 
to recover their full damages against it as the only vessel impleaded. 

If the New York had availed itself of admiralty rule 59, as was 
done in the case of The Beaconsfleld, 158 U. S. 303, 807, 15 Sup. 
Ct. 860, 39 L. Ed. 998, and brought in the Conemaugh as a vessel 
in fault, which also ought to be proceeded against for cargo losses, 
the question of the liability of that vessel to cargo underwriters 
would hâve been presented, and the cargo damages would hâve been 
divided, if it had been foUnd that that vessel was also in fault for 
the collision, and had no valid spécial stipulations in her bills of 
lading relieving her from liability to cargo underwriters. But this 
course was not taken. By neither cross bill, pétition, nor answer 
was this question of the Conemaugh's liability to cargo underwrit- 
ers presented. Nor does it api)ear that the question of recoupment, 
now raised by an assignment of errors upon the decree of the dis- 
trict court, was ever presented to that court by any form of plead- 
ing. Since this case was heard, the appellant has applied for leave 
to supplément the record by adding to it a decree which they pre- 
pared and submitted to the district court as a decree in compliance 
with the mandate of the suprême court, whereby the entire losses 
were equally divided between the vessels. That proposed decree is 
the decree which the suprême court refused to compel the district 
court to enter when appellant applied to it for a writ of mandamus. 
In substance, the insistence of the Union Steamboat Company was 
that a decree sbould go against it for |19,841.56 in favor of cargo 
underwriters, who had intervened for themselves, and a decree in 
favor of the Erie- & Western Transportation Company, as trustée 
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for cargo tmderwriters represented by it, for ?12,976.88. That re- 
sult was reached in this way: 

Libelant recovërs of the New York one-half of the dam- 
ages sustained by the Conemaugh $15,254 23 

Kecovers one-half of the amount sustained by It as 

bailee of the cargo 8,813 83 

$24.0G8 06 

Less one-half of amount of intervener's damages paid 
to cargo interveners by New York $ 8,920 78 

Less one-half of amount of damages sustained by New 

ïork 2,170 90 

$11,091 68 

$12,976 38 

While this plan avoided the necessity for an aflarmative decree 
in favor of the appellant without any pleading asking such relief, 
it did so at the expense of the underwriters represented by the ap- 
pelle©, whose claims aggregated fl9,627.67, — an amount exceeding 
the proposed decree in their favor by $6,651.29. This was clearly 
and distinctly inadmissible, as not conforming to the mandate of 
the suprême court, which directed that a decree should go against 
the New York for the whole of the cargo damages, as the only ves- 
sel impleaded by cargo owners or underwriters. Such a decree was 
not in accordance with the mandate, as the suprême court expressly 
decided. 178 U. S. 317, 20 Sup. Ct. 904, U L. Ed. 1084. The equal 
division directed by that court applied only to the vessels. No ques- 
tion of recoupment having been presented or decided by the suprême 
court, it was not compétent for that court to compel the district 
court to enter a decree which was not required by its original dé- 
cision. It is now sought to inject that proposed decree into thia 
record as a basis for assigning as error the failure by the district 
court to allow recoupment in some form. The decree never was a 
part of the record in the court below, and the fact that it was ever 
proposed as a decree in compliance with the mandate of the su- 
prême court can only be shown by évidence de hors the record. No 
pleading or oral application for recoupment, other than may be in- 
ferred from it, was ever made to the court below. It was submit- 
ted, not by way of an application to the power of that court qver a 
matter subséquent to the mandate and not concluded, but as a de^ 
crée required by the mandate. If it were hère we could not regard 
it as an application for recoupment to be granted or refused on its 
merits as a matter subséquent to the mandate, but as an applica- 
tion based upon a misconception of the mandate. The application 
for a writ of certiorari is refused. 

The right of set-ofiE or counterclaim or recoupment, being in no 
way presented by any pleading in the case, was not so involved in 
the nature of the decree rendered as to make it error if the matter 
was passed sub silentio. It was not a défense which the appellant 
was obligea to then présent. The mère fact that there are cross 
demanda will not operate as an estoppel, if in fact the cross demand 
was not presented and adjudicated. A set-off or counterclaim is 
generally admissible in equity only when the circumstances are such 
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as to justify th.e interférence of equity to prevent injustice or avoid 
circuity of action. Clearly, it was not admissible to set off tlie de- 
cree in favor of tlie appellee as trustée for underwriters or cargo 
owners who had not intervened by a claim against tlie appellee in a 
wliolly différent right. Insurance Co. v. McKown, 33 C C. A. 212, 
90 Fed. 646. Neither are we aware of any autliority which would 
justify an affirmative decree upon a set-off in the absence of some 
pleading seeking sucb affirmative l'elief. The Dove, 91 U. S. 381, 
384, 23 L. Ed. 354; Eailroad Co. v. Bradlevs, 10 Wall. 299, 19 L. 
Ed. 894; The Ethel, 13 0. C. A. 504, 66 Ped. 340. 

No issue having ever been made as to the liability of the Cone- 
maugh to her cargo underwriters, it would seem altogether possible 
that an injustice might be done if it should be summarily assumed 
that because she was found in fault, and liable to the New York 
for one-half of her damages, she is also liable to the underwriters 
upon her own cargo. Counsel for the Conemaugh say that there 
are spécial stipulations in her bills of lading ^^chich they write to 
set up against the claims of underwriters. Manifestly this court 
should not foreclose this défense upon a record which fails to show 
that any such right of set-off or recoupment was ever claimed or 
asserted in the court below, or that the Conemaugh has ever been 
called upon to respond to the claims of her cargo underwriters. Not 
having been passed upon in the court of original jurisdiction, this 
court is not disposed to hold that the lower court erred in passing 
the matter over. Hârding v. Giddings, 19 C. 0. A. 508, 73 Fed. 
335; Lloyd v. Preston, 146 U. S. 630, 13 Sup. Ct. 131, 36 L. Ed. 1111. 
Neither do we think that innocent third parties should be longer 
delayed in the collection of cargo damages by the delay incident to 
sending this case back for the purpose of allowing such pleadings 
as would properly présent the question. The appellants, not being 
obliged to assert their cross demand or claim for contribution by 
way of recoupment in this cause, did not do so. This leaves them 
free to assert their claim for contribution in an independent pro- 
çeeding against the Conemaugh. No spécial equity apftearing, this 
will be no injustice. The motion to remand, with leave to amend 
the pleadings, is therefore denied. 

2. We come, now, to the question of the rate of interest upon 
the decree allowed. The suprême court directed that the district 
court should enter a decree in conformity with the opinion, "with 
interest from July 3, 1896, until paid, at the same rate per annum 
that decrees bear in the courts of the state of Michigan." In flxing 
7 per cent, as the rate which decrees bear in the courts of Michigan, 
the learned district judge held that the eighth section of chapter 6, 
Rev. St. Mich. 1838, as amended in 1855, was still in force. That 
section, as thuS amended, has been carried forward into the vari- 
ons compilations of the Michigan Statutes, and appears now among 
the laws in force as 4865, Coinp. Laws Mich. 1897. This section 
reads as follows: 

"Interest may be allowed and received npon ail Judgments at law, for the 
recovery of any svltols of money, and upon ail decrees in cbancery for the 
payment of any suips of money, whatever may be tbe cause or form of action 
or suit in whlcli such judgïaent or decree sball be rendered or made; and sHCh 
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taterest may becollected on exécution, at the rate of seven per eentum per an- 
num: provided, that on a judgment rendered or any written instrument, hav- 
ing a différent rate, the interest shall be computed at the rate specified in 
sucù instrument not exceedlng ten per eentum." 

The same section is also found in the Compiled Laws of 1857 as 
section 1317, and in the Compiled Laws of 1871 as section 1633, 
and in HoweU's Annotated Statutes as section 1597. The conten- 
tion is that this section of the old act of 1838 has been repealed, 
altered, or amended so that the rate of interest on decrees is now 
âve per cent. 

The amounts involved being large, and interest having started in 
July, 1896, the question is one of much importance to the parties. 
That the légal rate of interest, in the absence of contract, on money 
and ail fonns of contract, is now 5 per cent., is conceded. That judg- 
ments and decrees should continue to bear 7 per cent, in Michigan, 
if true, is a curions anomaly. Odd as it may appear, and harsh as 
may be the resuit, it is, nevertheless, a question depending upon the 
ordinary raie touching the repeal or amendment of laws by implica- 
tion ; for it is not pretended that there has been any express repeal 
or amendment of the statute we hâve set out. Without the aid of 
a statute or the order or ruie of the court, interest is not a légal in- 
cident of either judgments or decrees. Creuze v. Hunter, 2 Ves. 157 ; 
Perkins v. Pourniquet, 14 ïïow. 328, 14 L. Ed. 441; Eailroad Co. v. 
Harmon's Adm'r, 147 U. S. 571, 585, 13 Sup. Ot. 557, 37 L. Ed. 284. 
Without the spécial provision made by the eighth section of the 
Michigan act of 1838, the gênerai provision flxing the légal rate of 
interest, found in the third section of the same act, would not bave 
applied to judgments and decrees. The third section of the act 
referred to was in thèse words: 

"Tlie interest of money shall continue to be at the rate of seven dollars 
and no more, upon one liundred dollars for a year, and at the same rate for a 
greater or less sum, and for a longer or shorter time: provided, that in cases 
of money loaned It shall be lawful for the parties to stipulate In writing for 
the payment of any Interest not exceeding ten per cent per annum." 

This section was even carried f orward as a distinct section in sub- 
séquent compilations of the laws, and constitutes section 1594 of 
HoweU's Annotated Statutes. The act which it is supposed has 
amended or repealed the eighth section of the act of 1838 is an act 
passed in 1891, and found in Sess. Laws Mich. 1891, p. 197. That 
act and itsçaption is as follows: 

"Section 1. An act to regulate the Interest of money on account, Interest on 
money judgments. verdicts, etc. 

"The people of the state of Michigan enact: That the interest of money 
shall be at the rate of six dollars upon one hundred dollars for a year and at 
the same raté for a greater or less sum and for a longer or shorter time, ex- 
cept that in ail cases It shall be lawful for the parties to stipulate in writing 
for the payment of any rate of interest not exceeding eight per cent, per an- 
num: provided, that this act shall not apply to exlsting contracts, whether 
the same be either due, not due, or part due." 

"Sec. 4. AU acts or parts of acts contravening the provisions of this act 
are hereby repealed." 

This act was itself amended in 1899 so as to reduce the rate to 5 
per cent. Act No. 207, Pub. Acts 1899. The repealing clause of the 
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act of 1891 is lilnited to "ail acts or parts of acts contravening the 
provisions of this act." Confessedly, no act or part of an act is 
thereby repealed, unless it contravenes the provisions of the act of 
1891. Though there are other acts which relate to the subject of 
interest, yet those acts must stand, unless their provisions are répug- 
nant to the later law. 

Counsel for the appellees hâve called to our attention a number 
of spécial provisions of the law of Michigan relating to interest 
which were in force when the act of 1891 was passed. Thus, section 
1195, Comp. Laws Mich. 1897, provides for interest on certain edu- 
cational funds of the state, and section 1196 provides for interest 
on the University fund. This last section the suprême court of 
Michigan, in University Eegents v. Auditor General, 109 Mich. 134, 
66 N. W. 956, held, had not been affected by the act of 1891. 

Besides thèse, there are sections 3913, 10470, Comp. Laws Mich. 
1897, one fixing a spécial rate for money due for delinquent taxes, 
while the other provides for a spécial rate in judgments against 
incorporated banks. To construe the act of 1891 as operating to 
fix the rate of interest at 5 per cent, upon ail obligations requiring 
the payment of money would alter, repeal, or amend every one of 
the spécial acts above ref erred to, though it is plain that there is no 
necessary répugnance between those acts and the act of 1891. 

Aside from the caption of this act of 1891, it could not be well 
supposed that the législature intended to deal with interest upon 
judgments and deerees. That subject had always been regulated 
by spécial législation, without which neither judgments nor deerees 
would necessarily bear interest. The caption does refer to interest 
upon "judgments, verdicts, etc.," but the body of the act makes no 
more référence to such obligations than did the third section of the 
act of 1838, which was in substantially the same words. If the 
whole subject of interest on judgments and deerees was dépendent 
upon this act of 1891, it is quite plain that neither would bear interest 
by virtue of its terms. 

Neither does the caption refer to the subject of interest upon de- 
erees as distinguished from judgments. The act of 1842 (section 966, 
Bev. St. U. S.) régulâtes the subject of interest upon judgments. 
This has been held not to apply to deerees. Perkins v. Fourniquet, 
14 How. 328, 331, 14 L. Ed. 441; Hagerman v. Moran, 21 0. C. A. 
242. 75 Fed. 99. 

Much stress has, however, been laid upon the title of this act as 
indicating a purpose to include the subject of interest upon "judg- 
ments, verdicts, etc.," meaning thereby "deerees" as of like char- 
acter with judgments. While the title of an act should not be alto- 
gether ignored, and may afford a key to unlock the meaning of a 
very doubtful statute, yet the title of an act cannot be used to extend 
the provisions of an act so as to include within its scope that which 
without such aid would plainly not be included. Hayden v. Barney, 
5 WaU. 107, 18 L. Ed. 518; Goodlett v. Eailroad Co., 122 U. S. 391, 
408, 7 Sup. et. 1254, 30 L. Ed. 1230; U. S. v. Palmer, 3 Wheat. 610, 
4 L. Ed. 471. That the spécial provisions of the Michigan Statutes 
în respect to interest upon judgments and deerees are not neces- 
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sarilj inconsistent with the provision for the réduction of the gên- 
erai rate of interest upon contracta, implied or express, and not re- 
duced to judgmentB or decrees, is, to our minds, very plain. Tke 
two subjects had always theretofore been regulated by distinct pro- 
visions of law. The act of 1891 was plainly intended to displace tke 
existing gênerai law as embodied in the third section of the act of 
1838, but we find no such repugnancy to the eighth section of the 
same statute as to justify us in holding that it bas been repealed 
or amended by the later act. South Oarolina v. StoU, 17 Wall. 431, 
21 L. Ed. 650; In re Henderson's Tobacco, 11 Wall. 652, 20 L. Ed. 
235. Section 8 of the act of 1838 was a spécial act dealing only 
with the subject of interest upon judgments and decrees, which, 
without such législation, would not, as a légal incident, bear inter- 
est. The act of 1891 may well be regarded as dealing only with the 
subject of interest, as regulated by the third section of the same 
act of 1838. Though both section 8 of the act of 1838 and the act 
of 1891 deal with the subject of interest, yet they can both stand 
together without inconsistency. In such circumstances, neither a 
repeal nor amendment of the. older act will occur by implication 
alone. The purpose of the more gênerai of the two acts relative 
to the same gênerai subject is not necessarily répugnant to a différ- 
ent intent in regard to interest upon a particular class or kind 
of obligations. The purposes of the gênerai rule in respect to légal 
interest in cases not particularly provided for may be effectuated 
without implying a change of intention in respect Qf particular mat- 
ters speciflcally dealt with in prior législation. Where two distinct 
acts relate to the same gênerai subject, one will not repeal the other 
by implication, unless the later act is plainly intended to cover the 
whole fleld, or is manifestiv répugnant to the older law. Eogers v. 
Kailroad Oo., 33 C. C. A. 517, 91 Fed. 299. 

3. It is assigned as error that the district court decreed that the 
appellants should pay one-half of ^1 the costs of this cause "in the 
circuit court of appeals." This was error, as those costs were in- 
cluded in the costs taxed in the suprême court, and provided for by 
another part of the deqree below. The decree will in this respect be 
modified, and in ail other respects afflrmed. 



THE SENATpE D. C, CHASE. 

THE NBWARK. 

(Circuit Court of Appeals, Second Circuit March 11, 1901.) 

No. 11$. 

Collision — Steamer and Tow — Tug anb Totv Ddifting. 

The tug Chase badtaken eut a tow from the south slde of a pier at 
Communipaw by a Une, and, when 150 or 200 feet beyond the end, stopped 
to make the tow fast to her side. Tbe action of the tide carried both 
veésels northward some 150 or 200 feét, and about opposite the <;enter 
of the adjolning slip, which was 300 feet wide. While in that pQsitlon, 
the steamer Newark, comlng down the river, and desiring to enter the 
slip, slgnaled, but receiyed no answer. She made a second signal, and 
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then slowed, but did not reverse nor change her course untll wlthin 200 
f eet of the tow, and came into collision with it. Beli, that both steamer 
and tug were in fault for the collision, — ^the former, for not reversing 
sooner, when her signais were not answered, or changing her course, 
which she might hâve done by going nearer the piers, and still éntered 
her slip; and the tug, for falllng to keep a lookout at the stem while the 
vessels were being drifted In that direction, and for not givlng attention 
to and answerlng the signais of the steamer, the duty of care to avold 
collision being as imperative In her situation as though she were actually 
being navigated. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the district court (BKOWN, Dis- 
trict Judge): 

In the above case I find the following faets: 

(1) That the collision oecurred about 150 or 200 f eet outsl'de of the slip, 
between the Communipaw and the Liberty coal docks, Gommunipaw (piers 8 
and 9), and about ofC the middle of that slip, which Is 300 feet wide; that 
the blow was one of considérable violence, the Newark coming up nearly 
dlrectly astem of the Starr, and with her stem strildng the stem of the Starr, 
which was in tow and on the starboard side of the Chase; that the blow 
caused three of the Unes to part by which the beats were lashed together, 
and at the time of the collision both the Starr and the Newark were headed 
downriver and somewhat towards the shore; the Newark, a little more than 
the Chase. 

(2) That the Newark had corne down from Jersey City some 300 or 400 feet 
off the Une of the docks, and was bound for the slip between piers 8 and 9; 
that when about 1,500 feet above the Chase, the latter was observed to be 
made fast on the starboard side of the Starr, her stem polnting upward and 
a Uttle outward, ofl pier 9, and apparently backing; that the Chase had 
taken the Starr ont from the lower side of pler 9, and In the flood tide was 
in fact moving uprlver at the time she was first seen from the Newark; 
that the Newark at that time gave a signal of one blast to the Chase to indi- 
cate that the Newark desired to go to the right and into her sUp; that the 
Newark was then under a slight port wheel and was rounding somewhat 
towards the slip; that getting no answer to thls signal, she gave another 
blast of one whistle, when about 500 or 600 feet from the Chase, and slowed 
her engines, and that getting no answer to this signal, she sounded danger 
whistles when about 100 or 200 feet from the Ohase, and reversed, but 
struck her nearly end on, as above stated, and was moving ahead at collision. 

(3) That the Chase had no lookout astem; her pilot did not notice any sig- 
nais prier to the danger signal, which he says was when the Newark was 
within 50 feet of hlm; that prevlously to that time the Chase's engines had 
been put ahead, with a starboard wheel, in order to turn her tow to port; 
that the Chase did not move uprlver more than 200 feet at the most above 
pier 9, and was not moving uprlver at the time of coUlslon. 

TJpon thèse facts I find the Newark to blâme, (a) for not avoiding the col- 
lision by reversing earliér than-she did; (b) for keeplng on, headed mainly 
for the Chase and her tow, and not reversing at least as early as her second 
signal, when that whistle was not answered; and (c) for nelther tuming to 
starboard to enter her slip near pler 8, as she might hâve done, nor check- 
ing her speed and porting sufficiently to do so. The inattention of the Chase 
to the Newark's whistles must hâve been manifest to the Newark. The 
Chase, moreover, was incumbered by a heavy tow, while the Newark was 
nnder perfect and easy command; so that the collision on the part of the 
Newark was needless. The Newark's little change of heading prier to col- 
lision makes it certain that if her helm was put hard a-port at ail, that was 
not done until very shortly before the collision, and that the master's intima- 
tion to the contrary cannot be correct. The wheel was mostly but little to 
port, as other parts of the Newark's évidence show. 

The Ohase must also be held to blâme for Inattention and heedlessness. 
Though backing uprlver, she had no lookout astern and evidently paid no 
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attention to what was above her. The Newark, belng boiinfl for the slip 
between plers 8 and 9, had the same right to enter the slip that the Ohase 
had to maneuver outslde of It. The ordinary ruies of navigation in sueh 
circjjmstanees are net strlctly appUcable; but the duty of careful attention 
to what is going on, and the duty to respond to ail proper signais in order 
to avoid disaster, are equally incumbent upon both. The Newarls; was com- 
ing down in plain sight and her whistles were distinctly given at suitable 
distances. Inattention by the Ohase to everything astern of her while mov- 
ing up astern and partly across the slip, was inexcusable. I cannot regard 
this inattention as immateriaJ. It was important for the Newarli to li;now 
the intention of the Chase. Had the Ohase responded with one whistle, 
that would bave signifled that she was going to the eastward and that the 
Newarli might saf ely go to the right into her slip. A response of two whistles 
would bave indicated the contrary, and the Newarlî would hâve been bound 
to lieep off. The Newark was entîtled, therefore, to an answer; and the 
failure to answer both the flrst and the second signais of tbe Newark nat- 
Tirally conduced to delay In the Newark'a maneuvers though not whoUy 
justifying it; and it was this delay which really brought about the collision. 
An additlonal reason Why answerlng signais should hâve been given by the 
Ohase is that the flats off pier 9 might hâve made it necessary for the Chase 
to back further towards pier 8 than she did, depending upon the draft of 
the Chase or of her tow, which were not known to the Newark; so that the 
f act that the Ohase and her tow were headed downriver was no indication 
that they were not intending to back up across the slip as far as pier 8 in 
order to get out into the river. This fact, however, does not lessen the 
fault of the Newark, but shows that ail the more should the Newark hâve 
checked her speed earlier than she did, instead of running almost straight 
upon the barge's stern. 

As both contributed materially to the collision, the decree for the libelants 
should be against both with costs. 

De Lagnel Berier, for the Senator D. 0. Chase. 
James E. Carpenter, for the Newark. 
Le Eoy S. Gove, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

PEE CURIAM. We concur with the district judge in his find- 
ings of fact, as we understand them. It is, no doubt, true that after 
the tug cast off the line bj which she hauled the barge out from the 
south side of dock No. 9, and placed herself alongside her tow, she 
did not back her angines; but the opinion of the district court does 
not, as we read it, flnd that she did. Undoubtedly, however, while 
she lay there, making fast, with her stern pointing upward and a 
little outward, she and her tow did move upstream with the tide, 
and presented the appearance of backing. A majority of the wit- 
nesses, including some of the disinterested ones, testify that she did 
not so move substantially beyond the north line of pier 9, but the 
district judge who héard them credited the others, who testifled 
to a much longer backward movement; and it is highly improbable 
that the Newark, bound in from above to a berth on the south side 
of pier 8, should hâve run straight across the slip to a point barely 
20 feet north of pier 9. We are satisfled, as was the district judge, 
that the tug moved upward stern-ârst not only for the width of pier 
9, but also for half the width of the slip besides, — more than 150 
feet altogether. Upon such a flnding, and on the other facts, which 
are not so sharply disputed, the conclusion of the district judge as 
to faults, of navigation is correct. Decree affirmed, with interest, 
and one bill of costs to libelant. 
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WILPBR'S S. S. CO. V. HIND et al. 

(Carcnlt Court of Appeals, Nlnth Circuit Aprll 1, 1901.) 

No. 662. 

FïïDBBAL Courts— Appbllate Jurisdicïion— Appeals prom Suprême Court 
or Hawaii. 

Act April 30, 1900, providing a government for the territory of Hawaii, 
proviUes for t^^•o Systems of courts in such territory, by establisliing a 
i'ederal district court, liaving ttie jurisdictlon botli of a district and a 
ciicuit court of the United States, and over ■whicli tlie circuit court of 
appeals of the Ninth circuit is given appellate jurisdiction, and by re- 
taining the System of local courts established by the republic of Hawaii, 
to be known as "Territorial Courts." Section 10 provides that ail ac- 
tions at law, suits in equity, "and other proceedings" pending at the 
time of the talsiug efFect of the act in tlie courts of the republic of 
Hawaii shall be carried on to final judgment and exécution In the corre- 
sponding courts of the territory of Hawaii. Section 86 provides that 
"the laws of the United States relating to appeals, writs of error, re- 
moval of causes and other matters and proceedings as between the 
courts of the United States and the courts of the several states, shalî 
goveru in such matters and proceedings as between the courts of the 
United States and the courts of the territory of Hawaii." Held, that 
suits In admiralty pending in the courts of the republic at the date when 
the act tooli efCeet, although not mentioned in terms, were embraced in 
tlie provision of section 10, as "other proceedings," which should be con- 
tinued to final iudgment in such courts, and that a decree entered by 
the suprême court of the territory in such a suit after the act tooli ef- 
fect was not appealable to the circuit court of appeals of the Ninth cir- 
cuit, but was reviewable only by the suprême court of the United States, 
uuder tlie same conditions and upon the same groùnds that a judgment 
of the suprême court of a state would be. 

Appeal from the Suprême Court of the Territory of Hawaii. 

Kinney, Ballou & McClanahan and Nathan H. Frank, for appellant. 
Paul Nenmann, Henry Eickhoff, and Curtis H. Lindley, for appel- 
lees. 

Before GH^BERT, EOSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The question presented in this case is 
whether this court has jurisdiction to entertain an appeal from the 
suprême court of the territory of Hawaii in an admiralty case. The 
suit was begun by âling a libel in admiralty in the circuit court of the 
First circuit, Hawaiian Islands, Island of Oahu, on February 9, 1900. 
The case was heard in that court upon April 9, and was decided on 
May 7, 1900, and thereupon upon that date was appealed to the su- 
prême court of the Hawaiian, Islands, in which court a final decree 
was rendered on November 9, 1900, whereupon notice was given of 
appeal therefrom to this court. The territory of Hawaii was created 
by the açt of congress approved April 30, 1900, entitled "An act to 
provide a government for the territory of Hawaii." By its terms the 
act was to take effect 45 days after the approval thereof . The pro- 
vision§ of the act which may be said to relate to the question which 
is presented in this case are the foUowing: 

"Sec,, 2. That the islands acquired by the United States of America under 
an act of congress entitled 'Joint resolution to provide for annexing the 
108 F.— 8 
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Hawaiian Islands to the United States,' approved July seventh, eighteon hun- 
dred and ninety-eight, shall be known as the Territory of Hawaii. 

"Sec. 3. That a territorial govemment is hereby establislied over the sald 
territory, with its capital at Honolulu, on the Island of Oahu." 

"Sec. 5. That the constitution, and, except as herein otherwise provided, 
ail the laws of the United States whieh are not locally inapplicable, shail 
liave the same force and efifect withln the said territory as elsewhere In the 
United States. • * • 

"Sec. 6. Tiiat the laws of Hawaii not inconsistent with the constitution or 
laws of the United States or the provisions of this act shall continue in 
force, subjeet to repeal or amendment by the législature of Hawaii or the 
conjrress of the TJnited States. 

"Sec. 7. That the constitution of the republic of Hawaii and the laws of 
Hawaii, as set forth in the following acts, chapters, and sections of the civil 
laws, pénal laws, and session laws, and relating to the following subjects, 
are hereby repealed." (Hère follows a list of the laws repealed. Among 
the laws so repealed are the laws of the former republic relating to jurisdic- 
tlon in maritime matters.) 

"Sec. 10. That ail rights of action, suits at law and In equity, prosecutions, 
and judgments existing prior to the taliing efCect of tliis act shall continue 
to be as effectuai as if this act had not been passed; * * * ail criminal 
and pénal proceedings then pending in the courts of the republic of Hawaii 
shall be prosecuted to final judgment and exécution In the name of the terri- 
tory of Hawaii; ail such proceedings, ail actions at law, suits in equity, and 
other proceedings then pending in the courts of the republic of Hawaii shall 
be carried on to final Judgment and exécution in the corresponding courts 
of the territory of Hawaii." 

Chapter 4 pro vides a judiciary for the territory, and establishes the 
jurisdictions of the several courts composing the same. Section 86 
provides as follows: 

"Sec. 86. That there shall be established in sald territory a district court 
to consist of one judge, who shall réside therein and be called the district 
judge. * • • Said court shall hâve, in addition to the ordinary jurisdic- 
tion of district courts of the United States, jurisdiction of ail cases cogniza- 
ble in a circuit court of the United States, and shall proceed therein in the 
same manner as a circuit court; and said judge, district attorney, and mar- 
shal shall hâve and exercise In the territory of Hawaii ail the powers con- 
ferred by the laws of the United States upon the judges, district attorneys, 
and marshals of district and circuit courts of the United States. Writs of 
error and appeals from said district court shall be had and allowed to the 
circuit court of appeals in the Ninth judlcial circuit in the same manner as 
writs of error and appeals are allowed from circuit courts to circuit courts 
of appeals as provided by law, and the laws of the United States relating to 
juries and jury trials shall be applicable to said district court. The laws of 
the United States relating to appeals, writs of error, removal of causes, and 
other matters and proceedings as between the courts of the United States 
and the courts of the several states shall govern In such matters and pro- 
ceedings as between the courts of the United States and the courts of the 
territory of Hawaii." 

It is contended that the présent appeal, being an appeal in an ad- 
miralty case, is not comprehended within the terms of the Hawaiian 
statute regulating appeals from the suprême court of the territory, 
but that it is one of the cases referred to in section 15 of the act of 
March 3, 1891, establishing the circuit court of appeals, and confer- 
ring jurisdiction upon that court over appeals from and writs of er- 
ror to the courts of the territories. Upon considération of the various 
provisions of the act providing a government for the territory of 
Hawaii, we are convinced that congress intended thereby to establish 
in that territory between the fédéral court created by the act and 
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the System of territorial courts then existing, and substantially by the 
act perpetuated, the relation which exista between the courts of the 
United States and the state courts in the various states. It is not dis- 
puted that congress had the power to create in the territory of Hawaii 
such a System of courts, and to establish such a relation between 
them. The purpose to do so is manifest from various provisions of 
the act. By section 10 it was declared that ail rights of action, suits 
at law and in equity, and other proceedings then pending in the courts 
of the republic of Hawaii should be carried on to final exécution and 
judgment in the corresponding courts of the territory of Hawaii. 
Conceding that cases in admiralty are a class of cases separate and 
distinct from ail others, and that the constitution extends the judicial 
power of the United States over three distinct classes of controver- 
sies, one of which is "ail cases of admiralty and maritime jurisdic- 
tion," and that it is true, as stated in the language of Chief Justice 
Marshall in American Insurance Oo. v. 356 Baies of Cotton, 1 Pet. 
545, 7 L. Ed. 242, that the constitution contemplâtes thèse as three 
distinct classes of cases, and "the grant of jurisdiction over one of 
them does not confer jurisdiction over either of the other two," still 
we think it is clear, from the language of section 10, that congress in- 
tended to make a gênerai provision in regard to ail classes of suits 
and actions, of whatsoever nature, then pending in the courts of the 
republic of Hawaii, and to exclude none whatever. The words "and 
other proceedings" are sufflciently comprehensive, when used in con- 
nection with the language which précèdes them, to include admiralty 
suits. The présent suit was a case pending in the courts of the re- 
public of Hawaii both at the date when the act was approved and 
when the act went into eiïect. It proceeded in those courts to a final 
judgment of the suprême court of the territory. In section 86 we 
hâve the clearly-expressed purpose of congress to provide that the 
laws of the United States relating to appeals, writs of error, removal 
of causes, and other proceedings, as between courts of the United 
States and the courts of the several states, shall govem in like mat- 
ters and proceedings as between the fédéral court and the territorial 
courts of the territory of Hawaii. This can only be construed to 
mean that final décisions of the suprême court of the territory of 
Hawaii may be reviewed in a court of the United States only in such 
cases and upon such conditions as the décisions of the suprême 
court of a state raight be thus reviewed, or, in other words. that 
no appeal shall lie to any United States circuit court of appeals 
from the final judgment of fhe suprême court of the territory of 
Hawaii, and that the only appéal from sucli territorial court shall 
be to the suprême court of the United States, and only in such 
cases as are appealable to that court from the suprême court of a 
state. The right of appeal is staitutory. If it exists in the présent 
case, it must be found in the letter of the law. We are asked to 
âpply to the statu te certain rules of construction, but the language 
employed' is not involved or amîbiguous. Its ineaning is évident 
uppn the first reading. We must be guided by its plain import. We 
find therein nothing to authorize the appeal which is hère attempted 
to be takeu. If congress had established in the territory of Hawaii 
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a System of territorial courts only, an appeal from the décision of 
the highest court of the territory would, of course, be reviewable 
in the United States circuit court of appeals, under the provisions 
of the act creating the latter court. But in this instance congress 
has created two Systems of courts, — one a district court for the 
jurisdiction of fédéral causes, the other for the trial of ail other 
cases. It has provided specially for appeal to this court from the 
décisions of the district court. It has made no such provision for 
appeal from the flnal décision of the territorial court, but has en- 
acted a gênerai statute, the intention of which and the purport of 
which was to place the suprême court of the territory upon the basis 
of the suprême courts of the states in ail matters which concern 
their relation to the courts of the United States. The system of 
courts created by the act for the territory of Hawaii diflfers radi- 
cally from the System of courts which congress had theretofore cre- 
ated for any of the territories. In no other territory has there been 
a division of jurisdiction between cases which properly belong to 
courts of the United States and other cases. Congress found in the 
republic of Hawaii a system of courts already established, whose 
jurisdiction was complète, and from the highest tribunal of which 
there was no appeal. To that system congress, by the act, added 
a district court, conferring upon it the jurisdiction which pertains 
to the district and circuit courts of the United States, and provid- 
ing for removing to that court from the territorial courts causes 
which under the removal acts were removable from a state court 
to a court of the United States. The fact that the présent case is 
a suit in admiralty, and as such would hâve been within the juris- 
diction of the district court created by the act, if it had been com- 
menced after the date when the act went into effect, cannot affect 
the question which is before us. The case is purely one of the con- 
struction of the terms of the act. We might hâve disposed of the 
application to allow the appeal by referring to the fact that the 
suprême court has not assigned to this court appeals from the ter- 
ritory of Hawaii, but we hâve preferred to meet the question upon 
the broader ground above indicated. The motion for the allowance 
of the appeal must be denied. 



BOSTON & M. R. R. v. HDRD. 

(Carcult Court of Appeals, First Circuit. Aprll 23, 1901.) 

No. 360. 

1. PbderaIi Cocbts—Jurisdiction— Diverse Citizenship. 

In so far as diverse citizenship was concemed, an action by a citizen 
of Massachusetts was properly brought in the circuit court for the New 
Hampshlçe district for the death of a résident of the former state against 
a rallroad company incorporated by the concurrent action of severaJ 
States, including those named.i 

1 Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249, and Mason v. Dullagham, 27 G. C. A. 298. 
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B. Death Catjsed by Negliqencb— Statotb Authorizing Recoteht— Pénal 
OH Remédiai,— SuiNG Therbon in Foïietgn Courts. 

Pub. St. Mass. 1882, c. 112, § 212, punishes railToad corporations by 
fine of from $500 to $5,000 for négligence causing death, to be recovered 
by indictment for the benefit of the widow and children and next of kin 
of décèdent. It does not, hOTVéver, expressly provide how the punish- 
ment shall be determined between the two extrêmes. It further provides 
that they shall also be equally liable in damages, assessed with référence to 
the degree of culpability, to be recovered in an action of tort by the de- 
cedent's executor or admlnistrator for the use of the same persons speci- 
fied in case of indictment, but that only one remedy is to be available for 
the same cause. UeU, that the statute, whlle in form pénal, was not 
strictly so, and the civil remedy In the alternative must be regarded as 
remédiai in an international sensé, authorizing action to be brought there- 
under in the fédéral courts or the courts of another state. 

8. Action for Personal Injuby— Contributory Négligence. 

Contributory négligence is no défense under the statute unless It was 
the true cause of the Injury complained of. 

4. Commun Carriers— Statute Authorizing Actions for Deatiis op Passen- 

GERs — Application to Railroads. 

Spécial provision being made by Pub. St. Mass. 1882, c. 112, § 212, for ac- 
tions against railroads as common carriers for négligence resulting in the 
death of passengers or employés, section 6, c. 73, provlding for actions ' 
against common carriers in gênerai for the deaths of passengers does not 
apply to railroad companies, and should be interpreted as though reading 
"common carriers other than those especially provided. for." 

5. Action by Administbator— Capacity to Sue— Evidence- Deorbe Grant- 

ing Administration— Conclusiveness. 

PlaintifC, a New Hampshire admlnistrator of the estate of a person 
who resided in Massachusetts at her deeease, brought suit in the circuit 
court for the district of New Hampshire against a railroad corporation 
incorporated by concurrent législation of New Hampshire and Massachu- 
setts, containlng a count laid at common law, which was afterwards 
amended, by the consent of the circuit court, so as to rest on Pub. St. 
Mass. 1882, c. 112, § 212. Défendant objected to the plaintifE's capacity 
as admlnistrator on the ground that the intestate left no estate, and that, 
therefore, in view of the New Hampshire statutes limltlng the Jurisdiction 
for granting administration to a probate judge for some couuty in which 
the deceased had estate, the probate was void. The only thing on this 
point which appeared In the record was that the plaintilï testified, in an- 
swer to question by the défendant, that the intestate's estate was an "un- 
settled elaim" against the défendant, and that he did not thlnk she had 
any other estate in New Hampshire. EeU, flrst, that that was Insufflclent 
to support the claim of the défendant, because, even if the administra- 
tion could be attacked collaterally, the proofs on that point should be 
full and exact, covering every grotmd on which the probate jurisdietion 
could be sustained beyond reasonable cavll; second, that, as, apparently, 
there was a bona flde assertion- of such an "unsettled clalm," that was 
Bufflcient assertion of an estate to establish prima facie probate juris- 
dietion, and to put the défendant corporation on a trial of the merits 
without permitting It to try out the question of Its llability for the pur- 
pose of demonsitratlng that the administration was void. 

6. Same — Assets. 

It was also AeM that, Inasmuch as the record does not show that the 
habitat of the défendant corporation is llmited to any particular county 
in New Hampshire, it cannot be maintained that a daim against it in be- 
half of a nonresldent Is not assets withln the county where the adminis- 
tration was granted. 

7. Action against Railroad— Wrongfol Death— Pleadinq—Amendmbnt— 

Departure — New Cause op Action — Limitations. 

The déclaration In an action by an admlnistrator in the New Hampshire 
circuit court stated a cause of action against a railroad company at com- 
mon law for injuries to plaintifC's intestate, coupled, posslbly, in view ol 
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the allégation ot death, with some thought ot the supplementary damages 
glven by the New Hampshlre statutes. By an amendment thereof it 
declared under Pub, St Mass. c. 112, 1 212, speclally authorizlBg actions 
against railroads for wrongful deatli, and llmiting actions thereunder to 
one year from tlie time of the Injury. Eelâ, that the amendment was a 
change of the ground of action, constituting a departure, and that insis- 
much as the one-year limitation which followed the remedy under the 
Massachusetts statuts had expired when the amendment was offered. the 
action was barred. Railway Co. v. Wyler, 15 Sup. Ct. 877, 158 U. S, 285, 
30 L. Ed. 983, applied. 

In Error to the Circuit Court of the United States for the District 
of ÎTew Hampshire. 

John S. H. Prink (Edgar J. Rich, on the brief), for plaintiff in error. 
Edward H. Savary, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and BR0W:N^, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This suit was brought in the circuit 
court for the district of New Hampshire by the administrator of Alice 
M. Hurd, who was a passenger of the Boston & Maine Eailroad, and 
was killed in Massachusetts by one of its locomotives while crossing 
its track, making connection from one train to another. At the time 
of her death she was a résident of Massachusetts. The plaintiff be- 
low recovered a verdict and a judgment thereon. The déclaration al- 
leged that she was "thrown, injured, suffered excruciating agony, 
and lost her life while such passenger," ail by reason of the négli- 
gence of the défendant corporation. Administration was obtained 
in New Hampshire. The plaintiff in error was incorporated by con- 
current action of several states, including Massachusetts and New 
Hampshire, and is of the class of corporations described in Nashua 
& L.'R. Corp. V. Boston & L. R. Corp., 136 U. S. 356, 10 Sup. Ct. 1004, 
34 L. Ed. 363, and in Smith v. Railroad Co. (C. C.) 96 Fed. 504. The 
plaintiff below is a citizen of Massachusetts, so that, so far as the 
mère matter of diverse citizenship is concerned, the suit was properly 
brought in the district of New Hampshire. The propositions submit- 
ted to ua by the plaintiff in error in this behftlf hâve been so fully 
determined as ta need no further discussion. 

A number of minor questions were raised bv the plaintiff in error 
at the trial, but none of them hâve been submitted to us in such 
form as require our attention. The suit was, by amendment, left to 
rest on a statute of Massachusetts, and the âubstantial questions 
which hâve been argued before us are: Whether that statute is not 
strictly pénal, so that the proceedings which it authorizes cannot be 
taken in the fédéral courts, or in courts of foreign states; whether 
the administration granted in New Hampshire was valid, and wheth- 
er, under the local laws; of New Hampshire, the question of its 
validity can be raised coUaterally; whether the deceased was guilty 
of négligence, and, if so, whether that négligence is a valid défense; 
and, finally, whether the case is barred by the limitation contained 
in the statute of Massachusetts on which it flnally rested. We are 
compelled to direct that the verdict be set aside, and the judgment 
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of the court below reversed, by reason of our answer to the last ques- 
tion; but, as it is impossilîle to foresee what phases the case may 
assume in the future, we deem it advisable to express our views on 
the other questions which we hâve stated. 

The most important one we hâve to deal with is whether the Massa- 
chusetts statute is strictly pénal. It is not sufficient that it is in the 
nature of a pénal statute. The distinction between a statute strictly 
pénal, or qui tam, and one in the nature of a pénal statute, is pointed 
ont in Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 
1123. The proper test is that, if it is strictly pénal, the remedy is 
subject to the control of the executive of the state by which the pro- 
ceeding was authorized, and it may be at any time, either before or 
after judgment, annulled by a pardon. That its essential nature in 
this respect is not changea by a judgment was determined in Wis- 
consin t. Pélican Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1370, 32 L. Ed. 
239. 

The statutory remedy on which this suit relies is found in Pub. 
St. Mass. 1882, e. 112, § 212. The section is divisible into two parts, 
the first of which provides that the corporation shall be punished 
by fine. It fixes a maximum and minimum penalty, without any 
guide for determining where the fine shall rest between the ex- 
trêmes. It is to be recovered by indictment, and prosecuted within 
one year from the time of the injury. Being by indictment, there is 
no occasion to indicate in the statute by what rule the court shall 
be guided in determining the amount of the fine as between the ex- 
trêmes named. In this respect, the court is left, as in ordinary pro- 
ceedings where a maximum and minimum fine is created by statute, 
to détermine its amount by the degree of criminality. This is pe- 
culiarly appropriate toi a statute strictly pénal, because the question 
of the extent of a fine or other punishment is properly governed by 
local considérations, acting upon judicial discrétion, thus imposing 
a duty which a foreign court cannot well perform. The statute fur- 
ther provides that the fine shall be paid to the executor for the use of 
the widow and child, or, if no widow or child, to the next of kin. 
This, and ail the othei* peculiarities to which we hâve referred, are 
indicia of a strictly pénal statute, because, while the next of kin may 
possibly hâve an interest in the life of the person deceased, yet they 
do not necessarily, and the statute admits no inquiry whether or not 
they may hâve any. 

It is settled that the mère fact that the proceeding is by indictment 
does not necessarily détermine its intrinsic purpose; yet, if the 
statute stopped there, it would seem impossible that there could be 
any proceedings in any otier state than that where it was enacted. 
When a state sees fit to interpose its grand jury, and makes that an 
essential part of the proceeding, it is difScult to perceive how any 
other state could substitute other process therefor. In the case on 
which subséquent cases hâve been built up, Dennick v. Eailroad Co., 
lOB U. S. 11, 26 L. Ed. 439, which held that an administrator appoint- 
ed under the laws of New York miglit bring an action for death aris- 
ing under the statutes of New Jersey, the court was caréful to rely 
on the fact that the right of action was not limited by the statutes 
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of New Jersey to the personal représentatives of the deceased ap 
pointed in that state; but tliis rule is not broad enougk to reacb a 
case where an indictment is required. In Stewart v. Railroad Go., 
168 U. S. 445, 18 Sup. Ct 105, 43 L. Ed. 537, it was held that an 
action might be brought in the District of Columbia by an adminis- 
trator tliere appointed, the action being based on a statute of Mary- 
land giving damages arising ont of a death, although the statute di- 
rected that suit should be brought in the name of the state. The 
statute, howeyer, gave an action strictiy civil, and for damages suf- 
fered by the relatives for whose benefit the suit was to be braught; 
and the suprême court held that, as the state was only a nominal 
party, the question of who should be plaintiff was not a substantial 
one. The opinion, however, reafHrmed the rule stated in Pollard v. 
Bailey, 20 Wall. 520, 23 L. Ed. 376, and in Bank v. Francldyn, 120 
U. S. 747, 7 Sup. Ct. 757, 30 L. Ed. 825, that, where a statutory 
remedy is given, and the suit is brought in another state than that 
which enacted the statute, ail its substantial terms must be ohejed. 

It is not necessary to go back in the législation of Massachusetts 
to the origin of the first portion of section 212, c. 112, of the Public 
Statutes, to which we hâve referred. It was re-enacted in Acts 1881, 
c. 199, from Acts 1874, c. 372, § 163. The civil remedy, which ap- 
peai"s in the latter portion of section 212, is ârst found in sections 
1 and 6 of chapter 199 of the Acts of 1881, so that the remedy by 
indictment preceded the remedy by civil action. Not only, however, 
does the latter portion of section 212 confine the party prosecuting to 
elect between an indictment and a civil action, buti in Littlejohn v. 
Eailroad Co., 148 Mass. 478, 482, 20 N. E. 103, 2 L. K. A. 502, it was 
held that the civil action is merely a substitute for the indictment. 
The various re-enactments contain no substantial changes. The act 
of 1874 by implication provided that the indictment would lie, al- 
though the passenger deceased was not using due diligence. So, al- 
so, did section 1 of the act of 1881, giving a civil remedy. This was 
not in terms repeated in the latter portion of section 212 of chapter 
112 of the Public Statutes, but undoubtedly what appears on this 
point in its first part is intended to cover the whole section, Al- 
though the act of 1881 afforded a civil action, it was in ail other re- 
spects on ail fours with the proceeding by indictment. To emphasize 
that fact, it provided that the damages should be assessed with 
référence to the degree of culpability of the corporation, which, of 
course, was not necessary in those portions of the varions statutes 
which related to an indictment. Therefore it would seem that, if 
one part of section 212 is strictiy pénal in its purpose, the other 
must be. 

On the other hand, in Stewart v. Railroad Oo., 168 U. S. 445, 18 
Sup. Ot. 105, 42 L. Ed. 537, to which we hâve already referred, it was 
held that a suit which the statutes of Maryland atithorized to be 
brought, although in the name of the state, was not pénal in the 
international sensé. The statute, however, as we hâve said, limited 
the remedy to the damages suiïered. Brady v. Daly, 175 U. S. 148, 
30 Sup. et. 62, 44 L. Éd. 109, was an action brought for an in- 
fringement of an operatic composition, in which it was held that 
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the statutory amount is not strictly pénal. At page 157, 175 U, 
S., page 65, 20 Sup. Ot., and page 113, 44 L. Ed., the opinion ob- 
serves that, although punishment of the infringer may be the re- 
suit of the statute, yet that was not its chief purpose, and that the 
minimum named in the statute was lixed because of the inhérent diffi- 
culty of proving by satisfactory évidence the damages actually sus- 
tained. AIso, in Kailway Co. v. Humes, 115 U. S. 512, 6 Sup. Ct. 110, 
29 L. Ed. 463, where the statute gave a person injured by the omis- 
sion of a railroad corporation to erect fences double the amount of 
damages occasioned thereby, the court, at page 522, 115 U. S., page 
113, 6 Sup. et., and page 466, 29 L. Ed., observes that the législature 
may justly award something beyond compensation by the way of 
punishment, and for that purpose may either fix the amount or pre- 
scribe the limits within which the jury may exercise their discrétion. 
Thèse observations in each of thèse cases are in entire harmony 
with the décisions of the suprême court awarding punitive damages 
in civil suits, and they do not go beyond the theory of those décisions. 
In Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ot. 224, 36 L. Ed. 
1123, already cited, this topic was considered fuUy, anâ the resuit 
was a libéral rule in favor of holding statutes which may be pénal in 
fonn to be substantially remédiai. Numerous examples are given, 
commencing at page 667, 146 U. S., page 227, 13 Sup. Cf., and page 
1127, 36 L. Ed. At the foot of page 673, 146 U. S., and on page 230, 
13 Sup. et., and page 1130, 36 L. Ed., the opinion says that whether 
statutes, in some aspects pénal, are pénal in the international sensé, 
dépends on the question whether their purpose is to punish an oiïense 
against public justice or to afford a private remedy to the person in- 
jured by the wrongful act. As it is quite apparent that the main 
purpose of the Massachusetts statute under discussion is compensa- 
tion, although, for the reasons which we hâve pointed out, in form 
and in other respects pénal, it must be said that the libéral rules of 
the suprême court to which we hâve referred would not prevent our 
holding it remédiai in an international sensé, and, in fact, they favor 
our doing so. 

Coming now to the local décisions: Judge Carpenter, in Lyman 
V. Railroad Co. (G. G.) 70 Fed. 409, held this statute strictly pénal; and 
Judge Putnam, in Perkins v. Eailroad Co. (C. G.) 90 Fed. 321, felt him- 
self bound to foUow Judge Carpenter, as no plain error appeared in 
his décision, and as the same was not inconsistent with any subsé- 
quent décision of the suprême court or the circuit court of appeals. 
Perkins v. Railroad Co. referred to Wisconsin v. Pélican Ins. Co., 127 
U. S. 265, 8 Sup. Ot. 1370, 32 L. Ed. 239, where it was fully deter- 
mined that in no way can the fédéral courts take jurisdiction of 
suits of this character whenever they are strictly pénal. On that 
point there is no difficulty. But there seems to be no authoritative 
décision which holds that both branches of the statut* are strictly 
pénal. The matter has not been directly decided by the suprême 
judicial court of Massachusetts, and its opinions on that topic use 
varying expressions. Gom. v. Boston & A. R. Go., 121 Mass. 36, 37, 
States that the leading object of such statutes is to secure some pe- 
cuniary provision for those who may be dépendent on the deceased, 
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and, while pénal in farm, they are largely remédiai in character. 
Com. V. Boston & L. R. Corp., 134 Mass. 211, 213, observes on the fact 
that the amount to be awarded under the statute of 1874 is greater or 
smaller according to the degree of blâme attached to the corporation, 
and not according to the loss sustained by the widow and heirs of the 
deceased. Nevertheless, at page 214, it is said that the proceeding, 
though in the name of the state, is held to be substantially a civil 
one to recover damages, and to be govemed by the same rules, so 
far as practicable, as civil actions, and the court cites State v. Man- 
chester & L. R. Co., 52 N. H. 528, as sustaining that proposition. 
In Littlejohn v. Railroad Co., already cited, the court, at page 482, 
148 Mass., and page 104, 20 N. E., states that the action under the 
statute is "pénal in its character"; and lastly, in Doyle v. Fitchburg 
R. Co., 162 Mass. 66, 71, 37 N. E. 770, the court again says that the 
amount awarded by the statute is "in substance a penalty, given to 
the widow and child and next of kin, instead of to the eommon- 
wealth." It décides that the right of proceeding eannot be released 
in advance by the intestate; but whether by this it is intended to say 
that it eannot be released because it is a criminal proceeding, or be- 
cause the intestate eannot affect the rights of the widow and rela- 
tives, is not positively clear. Certainly the expressions of this court 
are not so much that the statute is strictly pénal as that the amount 
awarded is "in substance a penalty," which is a qualifled expression. 

Coming now to State v. Manchester & L. R. Co., 52 N. H. 528, 
cited by the suprême judicial court of Massachusetts, we flnd a stat- 
ute framed in substantially the same manner as the Massachusetts 
act of 1874. It is given at page 547. The only différence is that it 
does not contain any implication with référence to the exercise of 
diligence on the part of the passenger. It says nothing about dam- 
ages suffered by the widow and children, or the heirs, and imposes 
a fine within certain limits. In no particular, except that of dili- 
gence on the part of the passenger, is there any distinction between 
the two statutes. The court, at page 548, speaking of statutes of 
this class, cites a décision of the suprême judicial court of Maine to 
the effect that their whole object is to obViate the common-law doc- 
trine in référence to human life, and to enable the family of the de- 
ceased to recover damages. At page 549 it remarks as f oUows : 

"But in ail thèse difEerent forms of proceeding the same end is to be 
attained, and sutistantially the same rules are to be applied, as thougb they 
were civil actions for damages." 

There can be no question that the court regards statutes of this 
class as remédiai, notwithstanding their form, and even when the 
proceeding must be by indictment. The effect of the weight which 
the suprême judicial court of Massachusetts gave this case by its 
method of referring to it tends to a like resuit in that state. We 
may add that Shear. & R. Neg. (5th Ed.) § 132, regards the statute 
in question: hère as strictly pénal. Notwithstanding this, we on the 
whole conclude that its substantial purpose is remédiai. If it still 
stood as originally framed, and so permitted no form of proceeding 
except by indictment, we might flnd difiQculty in giving it effect except 
in the courts of Massachusetts; but the civil remedy, given in the 
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alternative as we hâve shown, is a flexible one, and, althougli the 
déclaration was finally based on the Massachusetts stattite, it leaves 
this case within the jurisdiction of the United States circuit court 
in the district of New Hampshire. 

It is maintained that the deceased was guilty of négligence; but 
this is not a défense unless it was the true cause of the accident, 
which is not claimed in the présent case. Com. v. Boston & L. R. 
Corp., 134 Mass. 211, 213, The counsel assume that tlie action was 
finally rested on Pub. St. c. 73, § 6. Pub. St. c. 73, § 6, as well as 
chapter 112, § 212, is a re-enactment from chapter 199 of the Acts 
of 1881. Both in the Acts of 1881 and in the Publie Statutes spé- 
cial provision is made for railroad corporations. Therefore, by plain 
rules of construction, they are not included in the gênerai language 
of chapter 73, and that should be interpreted as though it read "com- 
mon carriers other than those especially provided for." This is 
clearly the proper construction; and apparently it was so held in 
HoUand v. Eailroad Co., 144 Mass. 425, 427, 429, 11 N. E. 674. 

The plaintiff in error maintains that the only basis for the juris- 
diction of the probate court in New Hampshire is that now found 
in Pub. St. 1901, c. 182, § 8, which provides that, if a deceased per- 
son was not an inhabitant of New Hampshire, the jurisdiction to 
grant administration belongs to the judge "for any county in which 
said person had estate"; and it further says that the deceased left 
no estate whatever. Was the probate void? Tebbetts v. Tilton, 11 
Fost. 273, 288, 289, apparently holds that, in New Hampshire, this 
question may be raised collaterally. Ordinarily, the question of the 
capacity of an executor or administrator is waived by pleading the 
gênerai issue, and can be raised only by a spécial plea. 1 Chit. PI. 
(16th Ed.) 517. The plaintiff in error, however, makes a distinction 
that this rule does not apply where there was no right of action 
in the deceased, and where it arose first in the administrator. That 
may be so, because, where a statute créâtes a right of action which 
the coramon law does not recognize, it generally rests on the plaintiff 
to prove ail the facts which the statute requires. However, we do 
not find it necessary to détermine this point, because, as the case 
must go back for a new trial, the plaintiff in error may then amend 
its pleadings so as to avoid it. 

The only évidence which we flnd in the record tending to show 
that the deceased had no estate in New Hampshire is a statement 
in the bill of exceptions to the effect that the plaintiff below, in 
answer to a question by the défendant below, replied that her es- 
tate was an "unsettled claim" against the défendant below, and 
that he did not think she had any other estate in New Hampshire. 
Yery clearly, this is not of the positive character necessary to show 
that the administration was void, even if the plaintiff in error met 
the case in ail other respects. In order to accomplish that, the 
proofs should be very thorongh and exact, covering every ground 
on which the probate jurisdiction could be sustained, meeting every 
point beyond reasonable cavil. However, as this might be met on 
a new trial, we think we should pursue the matter further. 

It will be noticed that the référence which we hâve made to the 
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bil) of exceptions on this point puts tlie plaintiff below in tLe posi- 
tion of asserting that the deceased had ''an unsettled claim" agaiust 
the défendant below. This is in entire harmony with the theory, 
which we must accept, that the déclaration as originally drawn set 
up a claim at conunon law. It is possible, however, though this we 
do not décide, that in bringing the suit the plaintiff below intended 
to support the claim at common law by resting also on what is now 
found in Pub. St. N. H. 1901, c. 191, §§ 12, 13. Thèse sections hâve 
taken the place of the old remedy by indictment, and they ap- 
parently couple the right of action which a deceased person would 
hâve had, if he had lingered, with that given by modem statutes 
to his family, in case of death ensuing, combining the two, and 
awarding the net resuit to the widow or next of Mn. Under the 
circumstances, therefore, it is plain that we cannot adjudge the ad- 
ministration void unless we hold that, although the party who ap- 
plied to a probate court for administration made a bona fide claim 
that there was an existing estate, either at common law or at com- 
mon law coupled with the New Hampshire statute to which we hâve 
referred, another court, when called on to try the merits of such 
a claim, could nevertheless interpose, and, by a preliminary investi- 
gation, détermine its invalidity for the purpose of adjudicating that 
the administration was void. A proposition of this nature, of 
course, defeats itself. It being évident that the plaintiff below 
maintained that the deceased had "an unsettled claim" against the 
défendant below, and presented his proposition to that effc'ect to the 
probate court, and obtained thereupon a decree from that court in 
his favor, this was sufficient to put the défendant below on a trial 
of the merits, without permitting it to try ont the entire question 
for the purpose of demonstrating that the administration was void. 
Even if Tebbetts v. Tilton goes so far as to permit an administra- 
tion to be declared void collateraUy on plea and proof, it certainly 
cannot be held to reach this extraordinary resuit. Inasmuch as the 
Boston & Maine Railroad is a corporation of 'New Hampshire, and 
the record does not show that its habitat in that state is limited to 
any particular county, it cannot be maintained that a claim against 
it in behalf of a nonresident was not assets within the county of 
Rockingham, in which county this administration was granted. It 
is enough, on this record, that the probate court for the county of 
Rockingham came to the conclusion that there was "estate" within 
that county. 

The plaintiff in error also maintains that the action is barred by 
the one-year limitation found in Pub. St. Mass. c, 112, § 212. The 
déclaration contained originally no allégation that there was a 
■ widow, or children, or next of kin, and, therefore, no allégation that 
the suit waç brought for their use, which is necessary in one based 
on the Massachusetts statute. It is a noticeable fact that the ad 
damnum in the writ is |30,000, while the maximum under the Massa- 
chusetts statute is $5,000. It is true that the déclaration alleged 
that the deceased lost her life; but it did not show, in the manner 
required by proper rules of pleading, whether or not she lingered. 
It set out that she was "struck, thrown, injured, and sufEered excru- 
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ciating agony," which fumislied the basis of a common-law action 
accruing in lier lifetime, and tvhich survived under the statutes of 
New Hampshire. Therefore tlie déclaration originally set out a 
cause of action at common law, coupled, possibly, in view of the 
allégation of death, with some thonght of the supplementary dam- 
ages given by the New Hampshire statute. In thèse aspects the 
case is on ail fours with Eailway Co. v, Wyler, 158 U. S. 283, 15 
Sup. et. 877, 39 L. Ed. 983. 

We hâve observed that the Massachusetts statute, on which the 
suit is now rested, gives the right of action with a qualified provi- 
sion that it must be brought within one year f rom the time of the 
injury. This is undoubtedly based on a matter of local policy, which 
justly follows the statute wherever it goes. We must be careful 
to notice that a limitation of this kind, incorporated into a statute 
giving a cause of action which did not exist at common law, is sub- 
stantially uniike a gênerai statute of limitations. A gênerai stat- 
ute of limitations must be pleaded in défense, and it can be replied 
to in various ways. A limitation in a statute like this under con- 
sidération must be met by pleadings on the part of the plaintiff 
and by the plaintifE's proofs. This subordinate proposition did not 
arise in Bailway Ga. v. Wyler, because there the statutes in ques- 
tion of both States were gênerai statutes of limitations. Ordinarily 
a right of action given by statute, and not existing at common law, 
is not within a statute of limitations. Ang. Lim. § 80. Therefore 
it can hâve no limitation except that which is contained in the 
spécifie statute itself. So that this right of action, if it is not gov- 
erned in New Hampshire by the one-year limitation, may be brought 
there at any time in the future. In any view, one essential purpose 
of the statute of Massachusetts to which this case relates, and of 
the policy which the statute indicates, would be defeated unless the 
one-year limitation is held to hâve effect everywhere. Generally, 
it may be said that the case in this particular cornes within the rule 
we hâve already referred to, shown by Pollard v. Bailey, 20 Wall. 
520, 22 L. Ed. 376, and Bank v. Francklyn, 120 U. S. 747, 7 Sup. 
et. 757, 30 L. Ed. 825, already cited, that, when a suit is brought 
on a statute of a foreign state, it is governed by ail its substantial 
provisions. It has been universally held that, where a spécial stat- 
ute of this character gives a remedy with an expressed limitation 
in the statute, the limitation is inhérent in the right of action, and 
follows the remedy wherever there is an attempt to obtain it. Some 
of the authorities are given in Busw. Lim. § 351. Under the circum- 
stances, Eailway Co. v. Wyler governs the case; and inasmuch as, 
at the time the amendment was offered, the one-year period had ex- 
pired, and the défendant below clearly objected and raised the point, 
both by plea and exception, the court, as the case then stood, should 
hâve directed a verdict for the défendant. 

The judgment of the circuit court is reversed, the verdict set aside, 
and the case remanded to the circuit court for further proceedings 
according to law; and the costs of appeal are awarded to the plain- 
tiff in error. 
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FDIiLER V. VENABLB et al. 
(Circuit Cûnrt, D. Maryland. Aprll 1, 1901.) 

StBEBT RAILROAD — MOBTGAGE — FoBECLOSDKB as» ReOKGANIZATION — RlGHTS 
OF BONDHOLDEE. 

A committee havlng charge for first mortgage bondholders of the 
foreelosïire sale and' reorganization of a street-railroad company were au- 
thorlzed to purehase the road and other property for their benefit, and 
organize a new corporation to operate it. The bonds çoncerning which 
the agreement related were bonds on which there had been a gênerai de- 
f ault on May 1, 1897, and the bondholders agreed to surrender such bonds 
to the committee, and that the latter should "use the said bonds and 
coupons" to pay for the property purchased. Bonds were deposited, sub- 
Ject to an order of the committee, pursuant to an agreement under which 
the holders of receipts for bonds were "entitled to receive for each bond 
deposited a new noncumulatlve income mortgage bond [against the new 
Company] for each bond deposited." One of the depositors, though con- 
senting to the reorganization as planned, detached and retaJned coupons 
maturing on and after May 1, 1897, and subsequently collected the same 
from the proceeds of the mortgage sale; thereby obtainlng more for him- 
self than the other bondholders, who deposited such coupons for the com- 
mittee's use in purchasing under the foreclosure. Helâ, that he could 
not claim bonds against the new orgauization in the hands of the com- 
mittee without producing or surrendering the defanlted coupons which 
he detached, or paylng the money collected therefor eut of the proceeds 
of the foreclosure. 

In Equity. 

Thomas W. Miller, for complainant. 

Edwin G, Baetjer and Charles McN. Howard, for défendants. 

MORRIS, District Judge. This is a bill in equity flled by the com- 
plainant, FuUer, against Venable, Spence, and Graves, a bondholders' 
committee, having in charge for the bondholders the sale by foreclos- 
ure and the reorganization of the Roanoke Street-Railway Company. 
The bill of complaint is in the nature of a bill to enforce a trust, or to 
enforee spécifie performance of an agreement, and the prayer of the 
bill is that the défendants be required tO perfonn their duty to the 
complainant by delivery to him, without condition or réservation, the 
second mortgage bonds of the Roanoke Electric «& Power Company, 
amounting to |21,000, to which the complainant claims to be entitled 
as the holder of the deposit certificates for first mortgage bonds of 
the Roanoke Street-Railway Company, deposited with the Mercantile 
Trust & Deposit Company of Baltimore under an agreement dated 
January 10, 1898, between the défendants and the bondholders of the 
Roanoke Street-Railway Company. The question involved is whether 
or not the complainant can be required by the défendants, as a con- 
dition of his obtaining from them |21,000 income bonds of the new 
company, to produce and surrender certain defaulted coupons which 
had been detached from the old bonds before they were deposited, or 
be required to pay the money collected by the complainant for those 
coupons out of the proceeds of the foreclosure sale, or whether the 
complainant is entitled to keep the money and to demand and receive 
the new bonds unconditionally. 

The rights of the complainant are not based upon the $21,000 of old 
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bonds which the complainant originally held. Those bonds he con- 
fided to a Mr. Trout to deposit for him under the terms of the agree- 
ment between the depositing bondholders and the défendants, first 
detaching from each bond three semiannual unpaid interest coupons, 
due as foUows, viz. May 1, 1897, November 1, 1897, and May 1, 1898. 
The bonds were deposited, and the complainant obtained therefor cer- 
tiflcates of deposit from the Mercantile Trust & Deposit Company of 
Baltimore, reciting that each bond had been deposited subject to the 
terms of the agreement of January 10, 1898, between the défendants 
and the bondholders, and subject to the order of the défendants, or 
a majority of them, and that the holder of the certificate assented to 
the agreement by receiving the certificate. It is clear, therefore, that 
the complainant can enforce only such rights as he is entitled to un- 
der the proper construction of the agreement, and that he is afEected 
by ail the equities wliich the bondholders' agreement gives ri>»« to. 
The purpose of that agreement was primarily to bring about a fore- 
closure of the mortgage securing the deposited bonds, and it author- 
ized the défendants to represent the owners in ail proceedings insti- 
tuted for the collection of the bonds, "and to do whatever acts in their 
judgment may be necessary or désirable for the protection of the in- 
terests of the said bondholders." By the agreement, the défendants 
were authorized to purchase the railway, and also the property, of the 
Roanoke Electric Light & Power Company, or other property, for the 
beneflt of the holders of the bonds deposited, and to organize a cor- 
poration to own and operate the property purchased. In case of pur- 
chase by the défendants of the properties mentioned, they were au- 
thorized to use the deposited bonds and coupons in making payment 
therefor, and it was provided that the défendants should hâve power 
to mortgage or pledge the properties purchased to carry out any plan 
of reorganization that might be adopted. It was further stipulated 
that in any plan of reorganization provision should be made for is- 
suing new flrst mortgage bonds sufflcient to pay the claims of cred- 
itors and the expenses of the foreclosure and reorganization proceed- 
ings, and that the holders of the old mortgage bonds should receive 
for each bond deposited a new noncumulative income mortgage bond, 
junior only to the before-mentioned first mortgage bonds. 

It is conceded in the agreed statement of facts that it was the in- 
tention of the défendants, acting as said committee, and of the par- 
ties actively engaged in the attempt to reorganize the company under 
the agreement and plan of January 10, 1898,— and that they formulat- 
ed their plan upon the basis, — that no payment or compensation was 
to be made for the bonds deposited under said agreement other than 
the delivery of the new income bonds, nor for the coupons maturing 
May 1, 1897, and subsequently, and that ail the depositors except the 
complainant did either deposit with their bonds ail tbe coupons then 
unpaid, including the coupon maturing May 1, 1897, or, upon being 
notified to do so, did afterwards deliver the same to the said Mercan- 
tile Trust & Deposit Company. Proceedings to foreclose the mort- 
gage were instituted by the trustées named therein, and by a decree 
passed May: 1, 1899, commissioners were appointed to sell the mort- 
gaged property, and they were directed, after the payment of costs 
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and certain preferred daims, to apply the proceeds of sale to the pay- 
ment of ail coupons then due (the mortgage having specially provided 
that in case of sale the coupons should be preferred to the principal 
of the bonds), and to apply the residue to the principal of thé bonds 
ratably. The défendants, as such committee, purchased said prop- 
erty at the foreclosure sale for |150,000, and the power company 
property for |31,000, and settled for said property, using in said set- 
tlement the bonds deposited with said trust company, and ail the cou- 
pons deposited therewith, including complainant's bonds and coupons, 
Soon after the confirmation of the sale, the attention of défendants 
was for the first time called to the fact that the coupons due May 1, 
1897, November 1, 1897, and May 1, 1898, had not been deposited with 
complainant's bonds, but had been retained by him, and the complain- 
ant was notified by them that no provision had been made under the 
reorganization agreement for payment to depositing bondholders of 
the coupons due May 1, 1897, and subsequently, and that the com- 
plainant could not participate equally with the other depositing bond- 
holders in the issue of income bonds of the new company, uniess he 
first put himself on an equal footing with ail the other depositing 
bondholders by either depositing the coupons retained, or by refund- 
ing the money he might collect for them under the decree ont of the 
proceeds of sale. The complainant refused to accède to the défend- 
ants' contention as to his rights, and collected, in payment of his re- 
tained coupons, from the commissions out of the proceeds of sale, the 
sum of $2,115.96. 

After the consummation of the purchase of the properties acquired 
by the défendants as a committee, they called a meeting of the de- 
positing first mortgage bondholders and certain preferred stockhold- 
ers, at which it was explained that the bad physical condition of the 
properties required expenditures, which, with the expenditures pro- 
vided for by the bondholders' agreement, required an increase in the 
issue of new first mortgage bonds, and thereupon a plan of reorgan- 
ization was formulated, and issued to the depositing bondholders, dat- 
ed November 20, 1899, which provided for the issue of $800,000 first 
mortgage 5 per cent, bonds, $190,000 income noncumulative 4 per 
cent, bonds, and $200,000 of capital stock, and stated that the income 
bonds would be distribnted to the depositors of the old bonds who 
had deposited their bonds, together with ail the coupons maturihg 
on and after May 1, 1897, or who, in order to equalize ail holders of 
said bonds, ref unded the cash received fôr the retained coupons from 
the commissioners who made the sale of the Eoanoke Street-Eailway 
Company. 

It is to be noticed that the bill of complaint does not seek to mod- 
ify or attack in any way the plan of reorganization which was in fact 
carried out by the défendants as a committee, nor to question their 
authority and power, in the emergency presented by the insufiScient 
physical condition of the properties, to increase the issue of the new 
first mortgage 5 per cent, bonds beyond the amount contemplated by 
the agreement of January 10, 1898. On the contrary, the bill of com- 
plaint sets out and relies upon ail that has been done by the com- 
mittee, and avers that the securities contemplated, dated December 
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1, 1899, have been issued, and that nearly ail the income bonds hâve 
been issued and delivered to the holders of the certiâcates of deposit, 
and that the committee have in their possession, and are without 
right withholding from the complainant, the $21,000 of income bonds 
to which he is entitled as the holder of his certiflcates of deposit. 
The complainant relies upon his certiflcates of deposit, and upon what 
the committee bas done, as entitling him to come in with the other 
holders of certiflcates, and get his share of what bas resulted from 
the plan which was carried through by the committee for the equal 
beneflt of himself and ail the other holders of like certiflcates. 

It seems to me that the mère statement of the case discloses the in- 
equality which would necessarily rèsult from yielding to the complain- 
ant's demand. It simply would resuit in his obtaining on his |21,000 
of certiflcates |2,115 more than any other holder of a like amount of 
certiflcates. No such resuit could have been contemplated by the oth- 
er depositing bondholders, and no such resuit is provided for by the 
stipulation of the bondholders' agreement. The agreement was en- 
tered into with référence to an issue of defaulted bonds, upon which 
the interest had ceased to be paid when the coupon of May 1, 1897, 
matured. That was the subject-matter of the whole agreement, and 
those were the bonds which ail depositors were to surrender into the 
hands of the committee, in order that the action taken for the com- 
mon beneflt should be uniform, and that the committee should "use 
the said bonds and coupons" to pay for the property proposed to be 
purchased. Mutuality, equality, and community of interest among ail 
those who contributed their bonds to the scheme was necessarily the 
fundamental principle of the plan of associating ail the bondholders 
together for joint action. How could it be possible, without the 
clearest stipulation, and upon some spécial considération, consented 
to by ail the others, that one stockholder could be allowed, by simply 
retaining his coupons, to obtain for himself over flOO more for each 
bond than the other depositors. 

The complainant rests his demand upon the phrase of the agree- 
ment, "Holders of receipts for bonds • • * shall by said plan be 
entitled to reçoive for each bond deposited a new noncumulative in- 
come mortgage bond." But I think he ignores the fact that the 
bonds conceming which the agreement was made were defaulted 
bonds, on which there had been a gênerai default on May 1, 1897, and 
it was those bonds which the committee were to have and use, and 
not a less valuable bond, from which the holder, before depositing, 
had detached the coupons. It is plain that such a construction as 
the complainant contends for would bring about a resuit so un- 
equitable that a court of equity would not lend itself to its enforce- 
ment by a decree for spécifie performance; and, if the bill be re- 
garded as an application to enforce the exécution of a trust, that 
the défendants neither contractually nor impliedly came under an 
obligation to treat, in the distribution of the results of the plan of 
reorganization, one bondholder differently from another, but, on the 
contrary, their duty is, in executing their trust, to treat ail equitably 
and ratably, giving to each a return exactly proportioned to the 
securities actually deposited by each. The bill will be dismissed. 
108 F.— Ô 
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WOOD y. DAVIS et al. 

(Circuit Court, D. Montana. January 17, 1900.) 

No. 58. 

JuDOMENT— Relief against in Equitt — Fraud. 

A court of equlty may enjoln a défendant from availing himself of a 
judgment at law In hls favor whlch was procured by his fraud at suit of 
one -who was not a party to the action In whlch such judgment was 
rendered; but to authorize the granting of such relief the fraud must be 
clearly proven, and It must hâve been the Inducing cause of the judg- 
ment. Evidence that false testlmony was adduced by the suecessful 
party is not alone sufflcient, unless it appears to a reasonable certainty 
that, but for such testlmony, the judgment would hâve been différent. 

In Equity. Suit for relief against a judgment on the ground of 
fraud. 

Charles M. Demond and C. P. Drennen, for complainant. 
W. W. Dixon and Forbis & Forbis, for défendants Andrew J. 
Davis, Jr., and First Nat. Bank. 
William Scallon, for défendant James A. Talbott. 
William Scallon and John W. Cotter, for défendant Leyson. 
E. N. Harwood, for défendant John E. Davis. 

BEATTY, District Judge. The complaint allèges that on March 
11, 1890, Andrew J. Davis died at his home in Butte, Mont., leaving a 
large estate and numerous heirs, including complainant, who was one 
of his sisters; that about June 24, 1890, a paper purporting to be 
his will, executed July 20, 1866, bequeathing his property to his 
brother, John A. Davis, was propounded for probate in the proper 
court; that contests were flled against the probating of such alleged 
will by part of said heirs, including complainant, which, after a trial, 
and failure of the jury to agrée, were compromised, the will being ad- 
mitted as genuine, and agreement made by the heirs for a division 
of the estate, not including, however, the controversy involved in 
this case; that défendant Talbott was in August, 1890, appointed 
spécial administrator, and in March, 1895, was succeeded by défend- 
ant Leyson as administrator with the will annexed; that the de- 
ceased had owned 950 shares of stock of the First National Bank of 
Butte; that the défendant Andrew J. Davis, Jr., a nephew of de- 
ceased, claimed to own by gift from him, and had possession of, the 
said shares; that under an order of the state court said Talbott, as 
such spécial administrator, about December, 1893, brought an ac- 
tion against défendant Andrew J. Davis, Jr., to hâve his claim to the 
stock declared void; that such proceedings were had that in May, 
1894, the court held and adjudged said Andrew J. Davis, Jr., the 
owner of said stock ; that appeal was taken from this décision to the 
suprême court of Montana, which, in November, 1895, afûrmed the 
décision of the lower court (Leyson v. Davis, 17 Mont. 220, 42 Fac. 
775); that in said suprême court défendant Leyson was substituted 
in the record for Talbott, whom he had succeeded as administrator. 
The complaint then charges that a most corrupt conspiracy was en- 
tered into between ail the défendants and the attorneys for Talbott, 
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and tliat through the gross fraude committed by tliese alleged con- 
spirators the said judgment was recovered by said Andrew J. Davis, 
Jr. Tke complainant asks that he be enjoined from enjoying any of 
the beneflts of such judgment, and that he account to the estate for 
ail said stock, and the prolits that hâve accrued therefrom. Ail the 
allégations of fraud aredenied by the défendants. 

It is seldom that a pleading is presented so replète with chargea of 
fraud, deceit, and criminal combination, and couched in diction so 
direct and uncompromising, as is this complaint; and, if true, most 
assuredly the complainant's prayer should be granted. In view of 
the testimony, it must be said that at least some of the charges are 
most recklessly made. It is true, they are made under the usual 
allégation that they are upon "information and belief," but when 
an afQant invokes the protection of this shield he should at least be 
reasonably sure that his information is from such source, and made 
under such circumstances, that a prudent person can believe it true. 
It is not sufQcient that the allégation is upon "information," for that 
is not a license to make any statement that may serve a purpose; 
the information must be believed to be true. The record in this case 
is so voluminous that no attempt will be made to refer in détail to 
the many questions raised, and, before taking up any of those of fact, 
it may be better to détermine the limits of some of the légal proposi- 
tions to be dealt with. The gravamen of the action is that the judg- 
ment recovered in the bank-stock case was obtained solely through 
the fraud of the parties connected therewith, and that, therefore, 
said Andrew J. Davis, Jr., may now be enjoined from its enjoyment. 
There can be no doubt concerning the rule in such cases, and it has 
been so well deflned that it is unnecessary to enter into any spécial 
discussion of it. When the action is in the nature of an independent 
suit, and it is alleged that through fraud a judgment has been recov- 
ered in some other proceeding, jurisdiction exists to grant such re- 
lief that the unjust judgment may be in effect so controUed that its 
beneficiary will gain nothing by it. But the court cannot entertain 
jurisdiction when the action is only so incidental or supplemental to 
some other proceeding as to be a part or continuation of it; nor can 
it act as a court of review of the proceedings of some other court, or 
reconsider questions of law or fact passed upon by it, or review any 
of the alleged errors committed by the other court. The frequently 
cited case of Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 
L. Ed. 870, fully states the rule which must govem hère, and no other 
référence to authority need be made. 

Complainant's counsel, in his argument, seems to imply that the 
évidence introduced in the state court in the former case will be con- 
sidered hère with the view of determining its sufflciency to support 
the judgment there had. Nothing of the kind can be done. Testi- 
mony hère to show that the testimony there was produced through 
some fraudulent agreement or combination which resulted in such 
false testimony as controlled the resuit may be considered. Upon 
this, however, the authorities are not in accord. 3 Enc. PI. & Prac. 
630. But that the testimony as given was not suflBcient to justify 
the judgment cannot be considered. The state courts hâve sdready 
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lield that it was sufHcient, and that conclusion, as well as their con- 
struction of the law concerning gifts causa mortis, as bef ore stated, 
are not now questions for investigation or décision by this court. 
It is a well-settled rule that the évidence tb prove any fraud upon 
which to found a judgment or decree must be "clear and satisfac- 
tory." Lalone v. U. S., 164 U. S. 255-257, 17 Sup. Ct. 74, 41 L. Ed. 
425. This raie must be applied with equal, if not greater, vigor in 
a case in which the object is to annul the judgment of another court 
because of fraud in its procurement. The fraud must be distinctly 
and clearly proven; and, not only that, but, if the évidence untainted 
by fraud was sufficient to justify the judgment, the proof that there 
was fraud in the case will not affect the judgment. 

The chief questions in this case are those of fact concerning the 
allégations of fraud. What, then, are they, or some of them, and 
what is the testimony in support of them? It is said of défendant 
Leyson that he was heavily indebted to the bank of which said An- 
drew J. Davis, Jr., was cashier and manager; that they were in- 
timate friends; that "by reason of a false, corrupt, and unlawful 
conspiracy between him and said Andrew J. Davis, Jr., and by rea- 
son of the threats of said défendant Andrew J. Davis, Jr., and by 
reason of a fraudulent agreement between them not to hâve said 
judgment reviewed," he refused to take the necessary steps, though 
requested to do so, to hâve the judgment reviewed by the suprême 
court of the United States. It appears that Leyson is one of the 
most prominent business men of Butte; that nothing whatever ap- 
pears against his personal character; that he was indebted to the 
bank in the sum of about |6,000; that there is no évidence of any 
threats against him by said Andrew J. Davis, Jr.; that he declined 
to take the case to the suprême court because his counsel advised 
him that he had no cause; and that they were correct is shown by 
the dismissal of the case by that court after it was taken there by 
some of the heirs, who had the right to do so. Leyson v. Davis, 
170 U. S. 36, 18 Sup. Ct. 500, 42 L. Ed. 939. It is charged that the 
bank-stock case was commenced "pursuant to a corrupt, wrongful, 
and fraudulent conspiracy and agreement" between Talbott and An- 
drew J. Davis, Jr., both being ofQcers in the bank; that such an 
agreement embraced, among other things, that Davis should "pré- 
sent to the court full and clear évidences of said alleged gift"; that 
Talbott should be one of his witnesses, and "should give false 
évidence with respect to said pretended gift," and that Davis should 
procure other false and perjured testimony; that ail the witnesses 
called were friends of Davis, and that, "pursuant to said fraudulent 
conspiracy and agreement, none of said witnesses were asked one 
Word in cross-examination by counsel for said James A. Talbott, 
and no évidence was offered by him or them to impeach them, or 
any of them"; that other witnesses, including the United States 
judge, were permitted to testify without interruption, and were not 
cross-examined ; that witnesses whom Talbott and his attorneys 
knew could giye adverse testimony to said Davis were not called. 
Also it is repeatedly charged in counsel's brief and argument that 
Talbott was a man unworthy of belief, a gambler and keeper of 
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disreputable resorts, a man of low origin; and that no attempt was 
made to impeach his credibility, or to show his character. The 
record shows that for about 20 years Talbott had been a confldential 
business associate with the deceased; that in August, 1890, when 
an application was pending before the court by some of the heirs 
for appointment as administrator, Talbott was called as a witness, 
and, as I understand, was unexpectedly asked about the gift of the 
stock to Andrew J. Davis, Jr.; that," without being an applicant, 
he was appointed spécial administrator, and was able to give a 
very large bond; that when directed by the court to commence ac- 
tion against said Andrew J. Davis, Jr., for the stock, instead of 
showing him favor, although associated with him in the bank, and 
also believing, as he had long before testiôed, that the stock had 
been given him, he employed against him the attorneys who had 
been before employed by those heirs of the deceased whose interest 
it was to recover the stock and add it to the estate's assets, and 
the counsel employed had in ability no superiors in the state of 
Montana. There is no positive évidence to show that Talbott did 
anything to defeat the action, or acted in bad faith, and the most 
that can be said is that it might be suspected that he would favor 
Davis, because of his association with him; but the charges of bad 
faith and of the varions corrupt agreements alleged are not proven. 
As explained by some of the testimony, there was no attempt to 
impeach the witnesses referred to because their character was such 
that they were not impeachable. The objection that had been in- 
terposed to the testimony of Judge Knowles was promptly with- 
drawn when it appeared therefrom that it could be argued that 
the deceased had not given the stock to Andrew J. Davis, Jr., but only 
that he had expected to; nor is there any reliable évidence that 
there was any intentional omission on the part of Talbott's attor- 
neys to call witnesses who could hâve helped their cause, and at least 
one — William Wehrspaun — whom it is charged should hâve been 
called, and who has testified in this case, would, if called, hâve 
done little, if any, good, for he corroborated, rather than contra- 
dicted, the testimony of Talbott and Davis, Jr., as to the gift. To 
impeach Talbott, complainant's counsel has in this action introduced 
Mrs. Neidenhofen, whosé deceased son had been married to Talbott's 
danghter. She testified to Talbott's bad character for truth and 
honesty; also to a conversation with him, shortly after her son's 
death, in which they discussed the criminal conduct of the son, 
while clerk of the court, in the bank-stock suit. She, it seems, 
was the keeper of some kind of a store; that she had had trouble 
with Talbott and Davis, and had made threats concerning their 
lives, of taking the law into her own hands. Her entire testimony 
considered, suggests that before receiving it as entirely crédible, it 
must be supported, which is attempted by the testimony of her 
partner in business, E. Potting, who, it seems, took some little in- 
terest in her troubles with Talbott. The other impeaching witness 
is William Wilson, who had known Talbott over 30 years before, 
when they were partners in the gambling business, and who testified 
to Talbott's gambling pursuits up to 187G or 1877, when he quit. 
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and went into business with the deceased; also that his réputation 
for truth and honesty was bad. This witness bas also bad trouble 
witb Talbott, and for many years was bimself a gambler. If gam- 
bling impeaches Talbott's cbaracter, it is difiScult to understand 
why it woiild net also that of tbis witness, and especially as bis 
testimony sbows tbat be bas not entirely reformed ail bis wild ways. 
If Talbott is of tbe very bad cbaracter cbarged, it is strange tbat 
after a long résidence in Butte, wbere he bas been engaged in active 
business, some entirely reputable and unprejudiced witnesses could 
not be found to say so. Courts cannot liold tbat tbe cbaracter of 
a witness is so impeacbed tbat bis testimony must be disregarded 
except upon tbe testimony of witnesses wbo are tbemselves above 
impeachment, and by sucb unequivocal testimony from tbem tbat 
it cannot be doubted. Also it is cbarged tbat one Darnold, after 
baving given false testimony in tbe former case for Davis, Jr., was 
removed and kept away from tbe state, and tbat wbile away be was 
supported by Davis, was by bim furnisbed witb $1,500, besides otber 
amounts, in pajTnent for bis false testimony; tbat prior to giving 
his testimony he was poor and impoverisbed, and wboUy without 
means, but that since be bas been in prospérons circumstances, and 
bas been from time to time paid large sums of money by Davis, Jr. ; 
that, after returning to Butte, be, on July 6, 1894, sent a letter 
to Davis, Jr., demanding $10,000 for bis services in giving sucb false 
testimony, and that thereafter Davis paid him varions sums; that, 
after returning to Butte, baving become repentant for wbat be bad 
done, he flrst confessed his sin to J. E. Boyce, Jr., tben to Curtis, 
Boyce's brother-in-law, to Stapleton, and flnally, on July 12tb, six 
days after writing tbe letter to Andrew J. Davis, Jr., be went witb 
Boyce to Helena, and confessed to Talbott's attorneys, who took 
bis affidavit to tbat efîect, which baving at their disposai they did 
not use upon the motion for a new trial, nor did they get the affi- 
davit of Judge Stapleton to so use. Tbere is no clear évidence that 
Davis, Jr., bad Darnold leave tbe state, and, notwitbstanding the 
statements that much money was paid him hj Davis, tbere is no 
évidence tbat he paid him any, but, on the contrary, the testimony 
sbows that be was during ail tbe time of thèse transactions "poor 
and impoverisbed"; that on one occasion Boyce says be saw him at 
a restaurant, after giving bis testimony; that he bad some money; 
did not see any large amount; Darnold paid for their dinner; tbat 
Darnold told him after returning from Obio that one Gansberger 
had furnisbed him considérable money on the trip, — f700 or $800, — 
and yet, while on the trip it appears tbat be drew on one of the 
Davises for |25, which was paid; tbat when they went to Helena 
to make tbe affldavit Boyce paid ail their expenses, and shortly 
thereafter loaned Darnold "|75, on which he left the state; and, 
so far as remembered, this is ail that the record shows of his finan- 
cial condition or opérations. The circumstances under which tbe 
letter of July 6th, with which said Boyce is closely connected, was 
sent to Davis, Jr., demand some considération. It seems that tbere 
was a claim against Boyce of about |60,000 for which the bank 
sued bim, and which be claimed was unjust; tbat be bad some 
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hopes for a time of getting it compromised through Davis, Jr. ; also 
he thought Darnold was a valuable witness for him concerning this 
claim; that a letter written by him to Erwin Davis, a brother of 
deceased, concerning the fraudùlent character of the bank-stock suit, 
probably led to the institution of thia action; that, after the cou)- 
plaint was prepared, a copy was furnished him by counsel, and 
there is some reason to believe that he had some hope that the 
success of the complainant in this action might lead to the settle- 
ment of his claim with the bank; and certainly he is complainant's 
chief witness in this case, and many things show that he has taken 
an unusual interest for a witness who is not a party to the litigation. 
Boyce says the letter of July 6th, referred to, was written by Dar- 
nold, who showed it to him; that he advised him that it was not 
right to send such a letter; that while Damold was down in town 
Boyce made a copy of the letter, and then went to his brother-in- 
law, Curtis, to hâve liim compare and identify the lettera; that 
afterwards Darnold sent a letter to Davis, Jr., to which it seems 
there was no signature, and he informed Boyce of ail he had doue, 
although Boyce had advised him of the wrong of such an act. The 
very great interest which Boyce took in this matter need only be 
mentioned, and left without comment. When this letter was sent 
it would seem that Darnold had not been sufficiently impressed with 
the heinousness of the sin committed several months before in giv- 
ing his false testimony, but, after waiting for and getting no re- 
sponse to his letter, he suddenly became convinced of his wrong, 
confessed it to several, and then Boyce took him to Helena, where 
the afSdavit was made. Complainant's counsel severely criticises 
the counsel in the former case that they did not use this aflSdavit 
on motion for a new trial. The testimony shows that it was made 
with such conditions attached that it could not be used by counsel 
without a violation of their promises given Darnold. Instead, how- 
ever, as the testimony is understood, they procured and used upon 
the motion for a new trial the aiiadavits of Boyce and Curtis as to 
the confession of Darnold that his testimony was false, and they 
asked Stapleton for his affidavit, but he declined to give it; so that 
in the record in the state suprême court there is the évidence that 
Darnold's testimony was false, but that court regarded his testi- 
mony as unimportant, and near the close of its opinion (Leyson v. 
Davis, 17 Mont. 220, 43 Pac. 775), says that, if his testimony were 
excluded, there "would be abundantly suflQcient to sustain the con- 
clusion reached by the district court." 

The great majority of the many charges made of conspiracy and 
fraud are such as could hâve been carried out only through the 
direct action and control of Talbott's counsel. The charges made 
against them, especially in the argument and brief of complainant's 
counsel, are as unsparing and ruthless in their denunciation as will 
be found in the record of any court against the boldest conspirators. 
Notwithstanding the direct and implied charges of professional de- 
linquency and crimes alleged in the complaint against thèse attor- 
neys, counsel has criticised them for testifying in this case without 
having been formally subpœnaed. Their testimony is entirely per- 
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tînent to the issues, and, if it were not, why should tliey not, by 
their testimony, repel the assaults made upon their character? A 
lawyer's good name is about his only héritage for a life of toil and 
stniggle. If he lose that, he is poor indeed. In integrity and honor 
he should be without rivais. To him the most valued business 
interests, the highest concern of life, the holiest secrets of men are 
unreservedly intrusted. He who would betr-ay such sacred trusts 
would neither be entitled to nor receive the protection of any court. 
To the honor of the profession, it is true that those trusts are seldom 
betrayed. The attorneys against whom thèse most serious charges 
are made are old citizens of the state. Their réputation for légal 
ability and high character has gone far beyond the borders of Mon- 
tana. They bave reached that âge when life would be too short to 
re-establish a dethroned character. It is not, therefore, wonderful 
that they accepted the opportunity to protect that character. It 
would be if, by their silence, they had inyited the conclusion that 
the charges were true. After a most careful examination of this 
entire record, it is my undoubted conclusion that there is absolutely 
nothing therein worthy of belief that sustains the charges made 
against those counsel, but, on the contrary, so far as can be judged 
from what is presented of the proceedings of that case, they con- 
ducted it with unquestionable zeal and ability. Had thej been pos- 
sessed of ail the additional light developed by the expérience of this 
cause, it is doubtful that they could hâve called any other witnesses 
who would hâve materially aided them. Darnold's testimony might 
hâve been weakened, possibly entirely overthrown; but they say 
that Boyce, who made the suggestions of Darnold's false testimony, 
had so prevaricated in his testimony when placed upon the stand that 
they had lost faith in his statements. 

Before concluding this, which, perhaps, is already too lengthy, 
let us consider briefly complainant's testimony bearing upon the 
charges of fraud, especially as to the suj)pression of testimony. 
Boyce is complainant's chief witness. He testified that he was prés- 
ent at the bank-sto'ck case trial as a spectator only, but, on hearing 
Darnold's testimony conceming the gift of the stock to Andrew J. 
Davis, Jr., that he immediately went to Talbott's attorneys, and told 
them that the testimony was false; that it could be so shown by 
some of his account books. Also he says that Damold had told him 
before the trial that he intended giving false testimony for the money 
thiire was in it, and that he (Boyce) told Talbott's counsel of this. 
TVhile they admit this, they say, for reasons before stated, that they 
had lost confidence in ail Boyce's statements. Boyce also says that 
he had the afSdavit of Damold, and that he offered it to those coun- 
sel for use, and that they did not use it; but Corbett, an attorney, 
who was called by complainant, says that, shortly after the afà- 
davit was made, Boyce, Darnold, and McOonnell came to his office 
In Butte with it, but that ail said it could not be used, because of 
the conditions under which it was made, and by their consent Cor- 
bett put it in his safe, subject to Boyce's order^ where it remained 
about a year, when Boyce called for and received it. This witness 
also testifies of conversations he had with Davis, Jr., showing that 
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tlie stock had not been given Mm. Taking ail his testimony as 
substantially true, it would not lead to an undoubted conclusion that 
the judgment was based upon fraud. When, however, Ms difflculty 
with the bank and Davis, Jr., his interest and part taken concern- 
ing the Darnold letter of July 6th, his interest in having him make 
the affldavit, his control of it, his interest taken in the former and 
in this case, are ail considered, his testimony must be doubted. Mc- 
Dougall, a stenographer, was called to show that Davis, Jr., and Tal- 
bott had testifled in August, 1890, at the application for the ap- 
pointment of an administrator, that at the interview with deceased 
in December, 1889, — just before he left on a trip, — he in effect said 
that Andrew J. Davis, Jr., was to hâve the bank stock if he did not 
return. It is claimed that such testimony did not show that a gift 
had been made, but only showed an intention to give upon the oc- 
currence of a future event, which did not take place; and that this 
testimony was not introduced is évidence of fraud on the part of 
Talbott's attorneys. The theory just stated is the one upon which 
they tried the case, and they did not offer to introduce the testimony 
of Davis, Jr., lest it would give him the opportunity of explain- 
ing and modifying it. As to Talbott, they did, in eiïect, introduce 
his statement made in 1890. There is not in ail this any évidence 
of fraud, but only a question of the exercise of good judgment in the 
management of the trial. Judge Stapleton testifled that Boyce, with 
whom he was acquainted, brought Darnold, with whom he was not 
acquainted, to his bedroom, at 11 o'clock at night, when he was in 
bed, to hâve Darnold make the affldavit, and witness told them to 
go to Talbott's attorneys in Helena. Curtis says that Toole, one of 
Talbott's counsel, came to him, and appealed to him — almost forced 
him — to make an affldavit concerning Darnold's confession of his 
false testimony. William Wehrspaun testifled concerning the time 
when Talbott and Andrew J. Davis, Jr., were with the deceased in 
December, 1889, concerning which so much is said in this case, 
that the deceased, with papers in his hands, coming up to Davis, 
Jr., said : " 'This shall be yours. Take good care of them if I do not 
come back.' And the judge [deceased] took thèse papers, and laid 
them in the box." He also testifled that Darnold was not at the 
house at the time he testifled that he had been; also that Andrew 
J. Davis, Jr., had told him on one occasion that the deceased had 
left him nothing; and Mrs. Wehrspaun testifled to the latter state- 
ment, but said that Davis, Jr., said it in a "joshing" way, and she 
did not take it as a serions statement. 

The foregoing states, I think, the strongest features of complain- 
ant's testimony. That the testimony which counsel are charged 
with fraudulently omitting at the former trial could hâve been in- 
troduced to advantage to their cause is not entirely clear; that they 
knew of it ail is not shown; that they fraudulently omitted any of 
it cannot be concluded from ail the testimony in the case. The con- 
clusion is that it has not been shown that the judgment was pro- 
cured by fraud; that the complainaiit's bill in this action must be 
dismissed, and défendants hâve their costs; which is accordingly or- 
dered. 
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HOLTON V. DAVIS et al. 
(Carcult Court of Appeals, Nlnth Circuit. February 25, 1901.) 

No. 624. 

1. JUDGMENT— ImPEACHMKNT FOB FkAUD — JURISDICTION OF EQUITT. 

A court of equity has jurlsdiction to enjoln a défendant from avalling 
liimself of a judgment in his favor procured by bis fraud at suit of one 
who was not a party to such judgment, but, as such jurisdiction rests 
upon the ground of fraud alone, it extends no further tûan to grant relief 
against its efCeet, and hence, to authorize the court to act, It must clearly 
and satisfaetorily appear tbat, but for the fraud, the Judgment would not 
hâve been rendered. 

3. Samb — Mbasurb of Pboof Requirbd. 

To entltle a complainant to relief in equity against a judgment on the 
ground of fraud, the proof in support of the allégations of fraud must be 
clear, distinct, and certain. The évidence may be circumstantial, but it 
must be persuasive; and, if there be any doubt or uneertainty, the relief 
must be denied. 
8. Samb— Effbct of Falsb Testimont. 

A judgment cannot be impeached for fraud upon proof that a witness 
testified falsely on the trial of the case, although his testimony was 
material and important as corrOborating other testimony, where the fact 
of its falsity was shown in support of a motion for new trial, which was 
nevertheless denied, and when the suprême court on appeal sustained the 
action of the trial court on the ground that, excluding such testimony, 
there was sufBcient to sustain the judgment. 

4. Samb— Evidence of Fhaddulbnt Conspibact — Conduct of Counsel. 

An allégation of a fraudulent conspiracy between a plaintiff and his 
counsel and the défendant in an action in the Interests of the latter, 
made to impeaeh the judgment rendered In his favor, is not sustained or 
supported by the fact that plaintiff's counsel did not cross-examine cer- 
tain of defendant's witnesses, nor make any attempt to impeaeh their 
testimony, where it does not appear that they knew any facts which 
would hâve aided the plaintifC, and no évidence is ofCered to show that 
their testimony could hâve been impeached; nor can such fraudulent con- 
spiracy be predicated upon the fact that plaintifC's counsel failed to In- 
troduce certain évidence of which they had knowledge, where the ex- 
pediency of its introduction was clearly a matter of Judgment, and it does 
not even appear that their action was not for the best Interests of their 
case. 
6. Same. 

Proof that a witness, who had been known in the community as a 
prominent business man for many years, had some 15 years previous to 
the trial been a gambler, and had conducted a gambling house in the 
same community, does not tend to show that counsel for the adverse 
party were guilty of fraudulent conduct because they failed to introduee 
évidence of such facts for the purpose of impeaching the credibllity of 
the witness, and especially where It was a matter of doubt, at least, 
whether by so doing they would not bave prejudlced their own case, 
6. Same— Evidence Considbred. 

Evidence considered, and Ueld insufficient to sustain allégations of a 
fraudulent conspiracy between an administrator, as plaintifC In an action 
at law, and his counsel, on one side, and the défendant on the other, for 
the purpose of favoring the défendant in the trial of the action, such 
as would Justify a court of equity in enjoining the défendant from avall- 
ing himself of the beneflt of the Judgment In such action. 

■Ross, Circuit Judge, dissentlng. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 
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Statement of the History and Pleadlngs. 

No solution of the questions Involved In this suit can properly or satlsfac- 
torily be arrived at without a thorough knowledge of the facts and of the 
pleadings. The whole case dépends upon the conclusions whleh the court 
may reach as to the facts. Before engaging in any discussion as to what 
facts are established by the testimony in the voluminous record before us, it 
becomes necessary to refer briefly to the litlgation out of which the présent 
controversy sprung Into existence, and to some of the leading characters 
therein whose names are conspicuously mentioned In the record. 

Andrew J. Davis, a résident of Butte, Mont, died in March, 1890, leaving 
an estate valued at over $4,000,000, which he had accumulated from mining, 
banking, and other business in which he had been engaged. Several years 
before his death, his nephew (who bears his name) Andrew J. Davis, came 
from Chicago, 111., and, after serving in minor positions, was selected by his 
unele as cashier of the First National Banii of Butte, the stocli of which con- 
stitutes the bone of contention in the présent suit. Owing to the identity of 
the uncle and nephew's names, we will adopt the course pursued by counsel, 
and designate the uncle as the "Judge" and the nephew as "Andy," so as to 
distinguish one from the other. The judge, for several years before his 
death, had been extensively engaged in mining, and in that branch of business 
was associated with James A. Talbott, who was "his right-hand man in his 
mining transactions." The judge was the owner of the entire capital stock 
of the bank at the time of its incorporation, and for several years prior to 
his death had managed its business through a board of trustées, among whom 
were Hiram Knowles, W. W. Dixon, his attorneys, and James A. ïalbott, to 
whom, with others, he transferred to each 10 shares of the stock in order to 
qualify them as directors. After the judge's death, his brother, John A. 
Davis (the father of Andy), made application for letters of administration 
upon his brother's estate. Objections were made by numerous heirs of the 
estate to his appointment, and they recommended Henry A. Root for the 
appolntment of administrator. A eontest arose between them for the posi- 
tion, which resulted in the appointment by the court of John A. Davis as 
administrator of the estate. An appeal was taken from the order of the court 
to the suprême court of the state. Pending this appeal, a will was discovered, 
in which, by its terms, the entire estate of the judge (except a few small lega- 
cies) was left to his brother, John A. Davis. This will was flled for probate 
in July, 1890, and a eontest in regard thereto Immediately began between the 
différent parties who claimed an interest in the estate, — John A. ^Davis and 
his friends and supporters on one side, and Henry A. Koot and his support- 
ers on the other. Able counsel were employed by the respective parties, 
many of whom lîgure somewhat conspicuously in the présent suit. Messrs. 
Kirkpatrick, Dixon, Woolworth, and Forbis & Forbis were employed by John 
A. Davis; Messrs. Toole, Clayberg & McConnell and Corbett & Weleome were 
counsel for Mr. Root, and at the trial Robert G. Ingersoll and Nathaniel 
Meyers, of New York City, were added to the array on behalf of Root. The 
jury disagreed. The case hung flre for several years, and was finally com- 
promised under an agreement, and the will was admitted to probate under the 
terms of this agreement. The bank stock was not speeially Involved In this 
settlement. The balance of the estate was divided among the heirs, claim- 
ants, and contesting parties. In this agreement It was expressly covenanted 
and agreed by and between ail the parties thereto "that nothing in this agree- 
ment contained, either by reason of the exécution hereof by the said Andrew 
J. Davis [Andy], one of the parties of the first part herein, for himself, or as 
attorney In fact for any other party hereto, or otherwise, shall be construed, 
or held, or taken in any wise to affect, or change, or enlarge, or diminish, or 
impair the respective rlghts or claims of the said estate of Andrew J. Davis, 
deeeased, on the one part, or of the said Andrew J. Davis, one of the parties 
of the first part herein, on the other part, of, in, or to certain shares of the 
capital stock of the First National Bank of Butte, Montana, claimed by the 
said Andrew J. Davis [Andy], one of the parties of the flrst part herein, 
under and by virtue of a gift thereof to him as his individual property by 
the said Andrew J. Davis, deeeased, or in any litlgation that may now be 
pending or may hereafter be instituted relating in any way to the said shares 
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of sala Stock; and no grant or conveyanee hereln made on the part of or by 
the said Andrew J. Davis, one of the parties of tlie flrst part lierein, to any 
of the parties to this agreement, stiall be held or construed to give or grant 
to any one any riglit or interest, or to waive any riglit tlie said Andrew J. 
Davis [Andy], one of tlie parties of the first part hereln, bas or claims in or 
to said shares of said stock, or any of them, claimed by him as his individual 
property under the gift above mentioned; nor shall any of the co venants or 
provisions of this agreement on his part apply to or afCect said shares of 
stock, unless said shares should flnally be adjudged to be the property of the 
said estate of Andrew J. Davis, deceased." 

On March 30, 1891, a wrltten agreement was entered into between W. W. 
Dixon, M. Kirkpatrick, and Forbis & Forbis, parties of the first part, and 
John A. Davis, of the second part. After mentioning the pending probate 
proceedings, and the fact that the parties of the first part had been retained as 
attorneys for said Davis, had acted as such, and intended to continue in that 
capacity, the agreement reads: "That said first parties herein hereby under- 
take and agrée that they wlll dévote their tlme and attention as attorneys in 
the interest and on behalf of the said John A. Davis in ail matters arising 
ont of the estate of Andrew J. Davis, deceased, until a final détermination 
of ail such litigation, and until the said estate shall be finally distributed to 
the parties entitled thereto; and that they will use thelr best efforts and en- 
deavors for the Interests of the said John A. Davis in whatever capacity he 
may claim the said estate, or any interest or property therein, and ail liti- 
gation between him and others in référence thereto." In considération of 
which services the party of the second part agreed to pay them for their 
services from the beginning to the end o£ the litigation a designated sum of 
money; and in the event that the will was probated, or a compromise or 
settlement made, they were to recelve a further named sum. This was signed 
by the respective parties thereto, at the end of whlch appears the foUowing: 

"Whereas, I, John A. Davis, on this SOth day of March, 1891, hâve entered 
Into a contract with W. W. Dixon, M. Kirkpatrick, and Forbis & Forbis, 
attorneys, copy of which contract is hereto attached, this is to certify that 
the said W. W. Dixon, M. Kirkpatrick, and Forbis & Forbis, attorneys, hâve, 
in making said contract. reserved the right to act as attorneys for my son, 
A. J. Davis, in any litigation that may arise in connection with his claim to 
be the owner of the stock of the Flrst National Bank of Butte City, Mon- 
tana, or that may arise In any other way concerning any interest he may hâve 
or claim to hâve in and to said stock; and I hereby agrée that the said Dixon, 
Kirkpatrick, and Forbis & Forbis shall hâve the right to act as attorneys 
for the said A. J. Davis in relation to any snch litigation over his claim or 
Interest above named, whether I may or may not be concerned adversely in 
any such litigation, claim, or interest. * * • John A. Davis." 

In 1893, James A. Talbott was appointed spécial administrator of the estate, 
and brought suit against Andy and the First National Bank to recover posses- 
sion of the bank stock which Andy claimed by virtue of a gift from his de- 
ceased uncle. In commencing this suit Talbott employed several attorneys 
who had represented Koot In his contest against John A. Davis, as well as 
others. The real question of fact involved in that suit was whether or not 
Judge Davis had made a gift causa mortis to his nephew, Andy, of the bank 
stock. The suit was trled in the state district court. Witnesses were exam- 
ined on behalf of the respective parties. The plaintiff, among other things, 
put in évidence the by-laws of the bank, a proxy executed by Judge Davis 
before the date of the alleged gift, and the fact that thereafter this proxy 
was used at the stoekholders' meeting of the bank held in January, 1890. On 
behalf of the défendant, Talbott was the only witness who testified direetly 
to the gift to Andy of the bank stock, and in fact the whole case was made 
virtually to dépend upon his testimony No attempt, whatever, was made to 
impeach him. His testimony was corroborated by one W. O. Darnold, who 
testified that in the month of February, 1890, Judge Davis told him that he 
had given the bank stock to Andy. Numerons other witnesses testified that 
Judge Davis had at différent times told them that he intended to give Andy 
the bank stock. Among others, Judge Knowles testified that shortly prlor to 
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Judge Davis' death he had consulted with him concemlng the disposition of 
his property, etc. The attorneys for Talbott objected to this testimony be- 
cause of the confldentlal relations which then existed between Judge ICnowles 
and Judge Davis. This objection was overniled. The sum and substauce 
of Judge Knowles' testimony was that In the consultations referred to Judge 
Davis told him that Andy was "to bave or control the bank." He could not 
remember the exact words that were used. The attorneys for Talbott then 
withdrew thelr objections to the admisslbllity of the testimony, and there- 
after persistently contended that his testimony showed a purpose on the pjirt 
of Judge Davis to make a glft in the future, and that It could not consistently 
be relied upon to establlsh a "perfected glft In the past." James R. Boyce 
was called by plalntiff, and testlfied that Damold was in his employ at the 
tlme that he had testlfied he was out of employment, and had applied to Judge 
Davis to get a position, and that this was the tlme that he had the conversa- 
tion with Judge Davis. The district court rendered iudgment In favor of 
Andy. Talbott applied for a new trial. Among other things, his attorneys 
procured an affldavlt from Damold to the effeet that he had testlfied falsely 
on the trial. It Is clalmed that this affidavit was obtained upon a condition 
that It should not be used on the motion for a new trial. It was not so used. 
But the afildavits of two wltnesses were procured to the effeet that Damold 
had told them that he had testlfied falsely at the trial. Thèse affldavits were 
used upon the motion for a new trial. They also flled an affldavlt of John 
B. Welcome, which was received too late for the considération of the court, in 
which he stated that Darnold had told him, before the trial, that he never 
had any conversation with Judge Davis after his return from the Ooast; 
that his conversation with Judge Davis was prior to that tlme; and that 
Judge Davis then stated that Andy owned the bank. The motion for a new 
trial was overruled. An appeal was taken to the suprême court, and the 
judgment o-f the district court was there affirmed. In the meantlme John 
H. Leyson was appointed permanent admlnistrator, and was sutstltuted for 
James A. Talbott as plalntiff in the suit. Leyson v. Davis, 17 Mont. 220, 
42 Pac. 775, 31 L. R. A. 429. A writ of error was taken to the suprême 
court of the United States, and was there dismissed because no fédéral ques- 
tion was involved In the case. Leyson v. Davis, 170 U. S. 36, 18 Sup. Ct. 500, 
42 L. Ed. 939. 

The présent suit was eommeneed in the United States circuit court of Mon- 
tana, February 21, 1898. Its character can best be stated by a référence to 
some of the most material allégations of the complalnt. The blll contains 
many paragraphs, and sets forth at great length the several proceedlngs to 
which we hâve, in a gênerai way, already referred. The allégations of fraud 
are ail made "upon information and belief." Among other things, it is al- 
leged: That John H. Leysen, at the time of his appolntment as admlnistra- 
tor of the estate, was heavily Indebted to the bank and to Andy. That upon 
the request of complainant's counsel and of the helrs of the estate he refused 
to prosecute a wrlt of error to the suprême court of the United States, and 
that his refusai so to do was "by reason of a false, corrupt, and unlawful 
conspiraey between him and the sald Andrew J. Davis, Jr., and by reason of 
the threats of the sald défendant Andrew J. Bavls, Jr., and by reason of a 
fraudulent agreement between them not to hâve sald Judgment reviewed, and 
to allow the tlme therefor to expire, so that the sald Andrew J. Davis, Jr., 
défendant hereln, may be secure In his possession of sald stock." That the 
suit instltuted by James A. Talbott "was brought pursuant to a corrupt, 
wrongful, and fraudulent conspiraey and agreement between the défendant 
James A. Talbott and the défendant Andrew J. Davis, Jr., which agreement, 
among other things, embraced the foUowlng: That the sald Talbott should 
bring sald suit, and should allow the défendant Andrew J. Davis, Jr., to 
présent to the court fuU and clear évidence of sald alleged glft; and that the 
sald Talbott should be one of the wltnesses of sald Andrew J. Davis, Jr., 
and should glve false évidence with respect to sald pretended gift; and that 
the sald Andrew J. Davis, Jr., should procure other false and perjured testi- 
mony; and that the sald Talbott should not cause sald wltnesses to be cross- 
examined to any estent, and sh(|uld not submlt any évidence or facts In oppo- 
sition to the sald clalm of the défendant Andrew J. Davis, Jr., and should 
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STippress ail évidence In hostility to said claim; and that the said Talbott, as 
sueli adminlstrator, should rely solely upon questions of law; and that ail 
said matters were arranged and agreed to between the said défendant 
* * * and ttie said James A. Talbott; * * * that said suit, and the 
trial thereof, and the proceedings thereon ail were false, fraudulent, and fic- 
titious, and especially in the following particulars." That witnesses were 
called on behalf of the défendant Davis to substantiate his pretended claim 
to said stock, ail o( whom were friends and intimâtes of tlie said défendant, 
and ail of whom were called to testify, and did testify, to the alleged décla- 
rations made by the said Andrew J. Davis, deceased, in his lifetime, to the 
effect that some time in the future he intended to give the banlv to the 
défendant. The names of several witnesses were then given, and it is tlien 
alleged: "That, pursuant to said fraudulent conspiracy and agreement, none 
of said witnesses were asked one word in cross-examination by counsel for 
the said James A. Talbott, * * * and no évidence was oifered by him or 
them to impeach them, or any of them. That the only witness called on be- 
half of the said défendant Andrew J. Davis, Jr., to establish the said pre- 
tended gift was the said James A. Talbott himself, who, as spécial adminls- 
trator, was suing upon the theory that no such gift had been made. * * * 
That the testimony of said défendant James A. Talbott conceming said pre- 
tended gift was false, to the knowledge o£ both the défendants James A. 
Talbott and Andrew J. Davis, Jr. That the said James A. Talbott testiiïed 
that at the time of said alleged gift there was no one présent with the décèdent 
except himself and the said Andrew J. Davis, Jr. That, notwith standing 
the fact that the said James A. Talbott, in the year 1890, had given évidence 
in a proceeding in said court to the efCect that such pretended gift was con- 
ditioned solely upon the said decedent's not returning from a trip to the 
Pacific coast, and the fact that said décèdent had safely retumed from said 
trip, and notwithstanding the fact that such évidence so given in the year 
1890 was of the greatest importance to impeach the said James A. Talbott, 
nevertheless his testimony so given In the year 1890, in pursuance of said 
fraudulent and corrupt agreement, • • * -^as not offered In évidence 
upon the trial of said action. That the only other witnesses called on behalf 
of the said défendant Andrew J. Davis, Jr., were Hiram Knowles, président 
of said bank, and W. C. Damold, a former employé of said bank. That their 
évidence purported to be eoncerning déclarations of said décèdent after the 
date of said alleged gift. « * * That pursuant to said fraudulent agree- 
ment and conspiracy substantially no cross-examination was had of the said 
Hiram Knowles, nor any objections made to his testimony in chief, wherein 
he was allowed to make a long and continuons statement, without interrup- 
tion or objection, not only with respect to transactions in gênerai, but to 
déclarations of the deceased made to him, or purporting to hâve been made to 
him, when he, the said Hiram Knowles, was acting as attorney and counsel 
for the said Andrew J. Davis, deceased, and when such communications were 
privileged. That the last and only other witness for the défendant Andrew 
J. Davis, Jr., was the said William C. Darnold. That he testifled, in sub- 
stance, that after his discharge by the flrm of J. R. Boyce & Company, of 
Butte, on or about January 31, 1890, and while seeking employment, between 
the Ist day of February and the 6th day of February, 1890, he called at the 
house of the décèdent, Andrew J. Davis, when said décèdent was very ill, 
and shortly prier to his death, and that the said décèdent told him that he had 
given the bank to the said défendant Andrew J. Davis, Jr. * • * That 
the testimony of the said W. O. Darnold was wholly false and perjured, and 
was known to be such at the time of such trial, both to the défendant Andrew 
J. Davis, Jr., and to the said James A. Talbott. * * * That said testi- 
mony was procured and paid for by the défendant Andrew J. Davis, Jr.. 
knowing it to be false and perjured, and with the knowledge of the said 
James A. Talbott; and that the said W. C. Darnold was called as the last 
witness, and was removed from the state, • * * pursuant to said false, 
fraudulent, and corrupt conspiracy and agreement, and In order that ûis testi- 
mony might not be impeached or he be recalled. • * * That upon the 
trial of said suit, pursuant to said false, fraudulent, and corrupt conspiracy, 
the said James A. Talbott, plaintiff therein, purposely failed to call witnesses 



HOLTON V. DAVIS. 143 

of wliom he knew, who were -within the jurisdictlon of sald court, and who 
would hâve testifîed that no sueh gift had been made, as claimed by the de- 
fendant Andrew J. Davis, Jr., or who would hâve testified that said glft was 
made simply conditloned upon the retum of said décèdent from a trip to the 
Pacific coast, and that he did se retum, and that sald gift therefore never 
took effect; and purposely refralned from cross-examining or endeavorlng 
to Impeach the character or veraclty of any of the witnesses ealled on behalf 
of the défendant Andrew J. Davis, Jr.; and by reason of said conspiracy the 
said James A. Talbott neglected and refused to call witnesses of whom he 
knew, who would hâve testified that after the date of said alleged gift, if 
any was made, the said décèdent, Andrew J. Davis, wholly rescinded and 
revoked the same. • * • That, pursuant to sald corrupt, fraudulent, and 
unlawful agreement and conspiracy, the said James A. Talbott, as such spé- 
cial administrator In said suit, intended to call no witnesses at ail In opposi- 
tion to the said claim made by the défendant Andrew J. Davis, Jr., but that, 
however, one Jamesi E. Boyce, Jr., who had been associated in business with 
said décèdent, was présent in court, and upon hearing the testlmony the said 
Boyce interviewed counsel for the said James A. Talbott as such administra- 
tor, and told them of Important évidence agalnst the validity of the claim 
made by the said Andrew J. Davis, Jr., and requested to be ealled as a wit- 
ness. That the said James R. Boyce, Jr., had not been subpœnaed as a wit- 
ness at said trial at ail. » * * That the sald James R. Boyce, Jr., advised 
the said counsel for the said James A. Talbott that the said Damold, who had 
been ealled as a witness for the défendant Andrew J. Davis, Jr., therein, had 
not been discharged January 31, 1890, by the firm of J. B. Boyce, Jr., & Oo., 
but had continued with said firm until the Ist of March, 1890; and that he, the 
said James R. Boyce, Jr., had the books of said firm, which would show 
entries made by the said Darnold throughout the month of February, 1890; 
but that, nevertheless, and in spite of this, the said James A. Talbott, as 
such administrator, or his attomeys, pursuant to said fraudulent conspiracy, 
although they ealled the said James R. Boyce, Jr., as a witness at his request, 
purposely neglected to hâve présent In court the said books of said firm, which 
would hâve shown conclusively the false and fraudulent statements made by 
the sald Darnold. * • * That the said James A. Talbott and his said 
attorneys well knew that the date of the alleged call by the said Darnold 
upon the said décèdent was of the greatest importance. » * • Further- 
more, the said James R. Boyce, Jr., communicated to the said James A. Tal- 
bott, as such spécial administrator, and to his said attorneys, the further 
faets that the défendant Andrew J. Davis, Jr., had stated to him on or about 
March 13, 1800, that the said décèdent, Andrew J. Davis, had left him wholly 
unprovided for; that he was dépendent solely upon his salary; and that he 
was relying upon his frlends to help him get the bank stock, inasmuch as 
some of them had said to him that they had heard said décèdent say that he 
intended to give the stock to him. And the sald James B. Boyce, Jr., further 
communicated to the sald James A. Talbott and his said attorneys further 
conversations had between him, the said James R. Boyce, Jr., and the sald 
Andrew J. Davis, Jr., in March, 1880, whereln the défendant Andrew J. 
Davis, Jr., had reiterated sald statement, and had requested the said James 
R. Boyce, Jr., to testify that he had heard said décèdent say that he intended 
to give said stock to the défendant Andrew J. Davis, Jr., and the further fact 
that he, the said James R. Boyce, Jr., had refused to so testify. • ♦ * 
That the said James R. Boyce, Jr., further communicated to said James A. 
Talbott, as spécial administrator, or to his attorneys, the fact that he, the 
said James R. Boyce, Jr., had had a conversation with the said James A. 
Talbott, of the city of Butte, In the state of Montana, In March, 1890, wherein 
the said James A. Talbott had stated that he was présent at one time when 
said décèdent handed a box to the défendant Andrew J. Davis, Jr., jiist prior 
to said decedent's going on a vlsit to the Pacific coast, and that the said 
décèdent had said to the défendant Andrew J. Davis, Jr., Tf I don't come 
back, this is yours;' and wherein the said James A. Talbott had stated to the 
said James E. Boyce, Jr., that neither he nor the défendant Andrew J. Davis 
knew what the said box contained; and wherein the said James A. Talbott 
stated that the said gift was wholly contingent upon the sald decedent's not 
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coming back from the Pacific coast, &nâ that, inasmuch as he did retiim, no 
gift had been consummated; and whereln he, the said James A. ïalbott, had 
stated that upon the return of said décèdent from the Pacifie coast the said 
décèdent retook possession of said box, and restored it to its place in the 
défendant bank; and wherein the said Talbott had stated that at the time 
of the alleged gift the said décèdent did not give the keys to the défendant 
Andrew J. Davis, Jr., nor was said box opened at ail. That, nevertheless, 
and in spite of the fact that ail of the foregoing matters were communicated 
to the said James A. Talbott, as such spécial administrator, or to his said 
attorneys, prier to the time when the said James R. Boyce, Jr., was called 
as a witness, he was asked no questions whatever with respect to any such 
matters. • * • That the failure to examine said James K. Boyce, Jr., upon 
said matters was due to the false, fraudulent, and corrupt agreement and 
conspiraey made by and between the said James A. Talbott, as such spécial 
administrator, and the said Andrew J. Davis, Jr., as défendant herein. 

• * * That at the time of said trial there were witnesses in the state of 
Montana, who knew that no such gift had been made as claimed by the de- 
fendant Andrew J. Davis, Jr., and who would hâve testlfled that any gift 
was wholly contingent upon the return of said décèdent from the Pacifie 
coast, and that he subsequently returned, and who would hâve testified that 
the said Darnold had never called upon the décadent as stated by him; 

• • * and that any gift or pretended gift had been wholly resclnded and 
revoked, — ail of which facts were known to the said eonspirators, James A. 
Talbott and the défendant Andrew J. Davis, Jr. That not only did the said 
James A. Talbott fail to call any such witnesses, but, furthermore, he and 
the défendant Andrew J. Davis, Jr., * * • failed to call such witnesses, 
and procured some or ail of said witnesses to be otherwise engaged or occu- 
pled, or to be ont of the jurisdiction of said court, at the time of said trial, 
so that their testimony could not be taken, and so that by no chance might 
they be examined as witnesses in opposition to said clalm. • * * Tliat 
the said W. C. Darnold, after the conclusion of his testimony In said suit, 
and prior to the time when the said James R. Boyce, Jr., was called as a 
witness, confessed to the said James R. Boyce, Jr., that the testimony he had 
given was false; that the conversation he had, if any, with said décèdent 
was In the year 1886; that the whole thing was a steal anyway, and he was 
testifying for the money that was in it; that they were trying to steal the 
bank, and he wanted to get his picklng ont of it; that he would get from 
forty to sixty thousand dollars for testifying as he did; and that he would 
bave a competency for life, and would be able to go back among his people, 
and live well. * * » That, upon the making of said confession, the said 
James R. Boyce, Jr., stated what the said W. C. Darnold had confessed to 
him as aforesaid to the said James A. Talbott, or his said attomey and coun- 
sel, and offered to testify thereto, but that, although tlie said James R. Boyce, 
Jr., was called as a witness, no questions were asked him in regard thereto. 

• * * That this omission, so to do was by reason of the false, fraudulent, 
and corrupt conspiraey hereinbefore set l'orth. * » « That after said con- 
fession, * • » and before the close of the trial, and at a time when the 
said witness Darnold might hâve been recalled, the défendant Andrew J. 
Davis, Jr., pursuant to the said fraudulent conspiraey, and with the knowl- 
edge and approval of the défendant John B. Davis and the défendant James 
A. Talbott caused the said witness Darnold to be taken without the jurisdic- 
tion of the courts of Montana, and away from the said trial, and caused him 
to be kept away from the state of Montana until on or about the Ist day of 
July, 1894, and until long after the end of said trial, and until long after the 
judgment therein had been pronounced; and that during the absence of the 
said Darnold he was wholly supported by the said Andrew J. Davis, Jr., 
and the said John E. Davis, and with the knowledge of the said défendant 
James A. Talbott, and was given or furnished with the sum of about flfteen 
hundred dollars, in addition to other amounts * • » paid to him by the 
défendant Andrew J. Davis, Jr., in payœent of his false and perjured testi- 
mony as aforesaid. * • * That prior to the giving of his said testimony 
the said Darnold was poor and impoverished, and wholly without means, but 
that since that time he has been in prosperous cireumstances, and has been. 
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from time to time, paid large sums of money by the défendant Andrew J. 
Davis, Jr., by reason of hls services In giving said false and perjured testi- 
mony; * • * and that by reason of such acts it was impossible for any 
one to hâve recalled the said Darnold upon the trial of said action, or to hâve 
put in his évidence, or to hâve eross-examined him with respect to his said 
confession or otherwise. * * * That the said W. C. Darnold, after his 
return to the city of Butte, Montana, in July, 1894, wrote a certain letter 
to the défendant Andrew J. Davis, Jr., dated July 6, 1894, a copy of whieh is 
annexed hereto, and marked 'Exhibit A,' -wherein and whereby the said Dar- 
nold demanded of the said Andrew J. Davis, Jr., the sum of $10,000 in con- 
sidération of his false and perjured testimony so given as aforesaid, which 
said letter was delivered to the said Andrew J. Davis, Jr., at or about the 
time of its date; and that thereafter. In response thereto, the said Andrew 
J. Davis, from time to time, has paid to the said W. O. Darnold varions 
sums of money, and has had various interviews with him, ail touching the 
said fraudulent testimony so given by him as aforesaid. * * * That, had 
it not been for such false, fraudulent, and corrupt proceedings and acts and 
omissions as hâve been hereinbefore alleged, the said judgment would not 
hâve been rendered, the said motion for a new trial would hâve been granted, 
or the said suprême court of Montana would hâve reversed the said judg- 
ment and said order. * ♦ • That said action was substantially unde- 
fended by the said James A. Talbott, as such spécial administrator, as against 
the claim of the défendant Andrew J. Davis, Jr. That by said fraudulent 
conspiracy there was substantially no conflict of évidence. That * * * 
James A. Talbott was the only witness to the gift. * * ♦ That, If the 
said conspiracy had not existed, other witnesses could hâve been called to 
show what occurred at the time of said alleged gift, and to show that there 
was no such gift; but that such witnesses were suppressed or removed pur- 
suant to said conspiracy by the said défendants. * « * That said suprême 
court of Montana was passing upon a fraudulent and flctitious record made 
up by consent with suppression of évidence as aforesaid. » * * That 
said judgment so rendered as aforesaid, and the affirmance thereof by said 
suprême court, was based upon a record conceive'd in fraud by and between 
the parties to said suit, in the particulars hereinbefore specifically set forth. 
• • * And your orator allèges that she was not a party to said suit, nor 
did she hâve any eontrol over the same; and that none of the matters here- 
inbefore set forth were brought to the attention of the court, but wholly lay 
in the knowledge of the said conspirators as aforesaid, and that your orator 
had no knowledge of any of such facts, or of said fraudulent conspiracy, or 
any of the matters of fraud hereinbefore set forth, untll long after the déci- 
sion by said suprême court of Montana on appeal, and not until the latter 
part of the year 18^6." 

The prayer of the bill is for an injunction enjoining the défendant Andrew 
J. Davis, his servants, agents, and attorneys, from availing himself or them- 
selves of the judgment or decree whereby the title to said shares of the bank 
stock was declared to be in the défendant, for a receiver, an accounting, and 
for such other and further relief as the complainant may be entitled to in the 
premises. 

The letter marked "Exhibit A," referred to In said blll of complaint, and 
annexed thereto, Is as foUows: 

"Butte, Mont., July 6, 1894. 

"H. A. Davis, Esq. — Dear Sir: Having made several unsuccessful attempts 
to meet and hâve an interview with you, and failed, I adopt thls method of 
placlng before you the circiimstance as I see it You are well aware that in 
my testimony I strained great point, and in doing so accomplished for you 
one million and seventy-two thousand dollars, and I feel that any circumstan- 
ces that might arise that would change or impeach that testimony would be 
both disastrous to you and myself. In order to avoid that, I désire to place 
before you the following conditions, to wit: That you deal with me straight, 
and through no second or third parties, and that I bind myself to carry out 
every obligation that I hâve made, There Is strong pressure brought to 
bear upon me to rescind my testimony, or the portion of it as to dates, which 
I am fuUy guarantied that if I do will resuit in nothing disastrous to me. 
108 F.— 10 
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But, If you wlll comply witli the requirements herein stated, I will quletly 
leave thls country, and under no eircumstance return again. * * ♦ I hâve 
thls proposition to offer you, and It wlll be final, and it Is not a hundredth 
part of what my — the only direct — testlmony in the case, of which I hâve 
been assured by the most eminent counsel In thls country and Ohlo in the 
case, that my own, and mine alone, was the pivoting and only testimony 
which gained to you one million and seventy-two thousand dollars. Now, to 
be candid, and as final to everything connected with thèse affairs, under no 
circumstances will it ever arise again through any pressure that may be 
brought to bear upon me by the opposite party. I wlll state that I want ten 
thousand dollars, in considération of which I agrée to go back to Ohio, go 
into business, stay there, and return to Butte subject to nobody's orders but 
your own, which may only affect subséquent business of your own; and that, 
if you will deal with me personally, and with nobody else, I wlll rellglously 
carry out every stipulation in this instrument. I am very serions in thls 
thing, and want you to know that I hâve positive assurance that If I re- 
scind my testlmony, even to the verge of perjury, that I will be fuUy pro- 
tected to any amount. I do not do this in the f orm of a threat, but only as a 
reasonable considération for what I hâve done for you. Candidly conslder 
this without bias; weigh every point in the case. I place myself In jeopardy 
in doing this, yet I do it with my eyes open. No other considération except 
the above stated will go. Give me a hearing at John Davis' store to-morrow 
at 2 o'clock p. m., as that is the extrême limit that I hâve from other sources. 
"Yours, truly, W. C. Darnold." 

After hearing the évidence in this case, the court rendered a decree that 
complainant's bill be dismlssed, and défendants hâve their costs. From this 
decree the complainant appeals to this court. 

The testlmony of Mr. Talbott given in the bank suit (referred to in the 
opinion) is contained in the record in the suprême court of Montana, embod- 
led herein. The testimony, direct and cross, covered 65 pages of prlnted mat- 
ter, and sets forth at great length ail of his relations with the judge and with 
Andy, and the relations and close friendship and intimacy between the judge 
and Andy, and ail the minute détails and conversations that occurred between 
the judge, Andy, and himself at the time the gift was made, and the condition 
of Judge Davis' health at that time, etc. Leaving out the minute détails, 
we hère give his direct testimony relating speciflcally to the gift, as foUows: 
"They [the judge and Andy] understood that there were ^0 shares. Andy 
counted it np. There were 950 outside of what the directors had. Andy 
passed them over to the judge after he flgured up, and showed hlm what there 
was of it, and he passed it back again, and he said: 'I hâve always intended 
that for you. You take that.' Q. The judge passed It back to Andy? A. 
Passed it back to Andy; yes, sir. Q. After Andy had flgured it up, and 
handed It to the judge? A. Yes, sir. Q. And sald what? A. He said, 'I 
hâve always intended that for you.' He says, 'And I want you to take it.' 
* * * Q. What did Andy do with this stock? A. He put it in his pocket." 

Défendants' Bxhiblts B and C, letters written by Boyee to Darnold, refer- 
red to in the opinion, read as follows: 

Exhiblt B. 

"Butte, Montana, Jan. 14th, 1896. 
"W. O. Darnold, Esq., Piqua, Ohio — Dear Sir: I vsrote you some time ago, 
but received no reply. The cases of Bastern creditors of the firm of J. R. 
Boyce, Jr., & Co., wlll corne to trial in the next 60 or 90 days at furthest. 
Wlll you give testlmony to the facts and truths known to you or not? If so, 
wlll you corne hère, or shall I send dépositions to be sent you? I am pre- 
paring to follow with a suit against the bank for wrong procédure for the 
$60,000.00 investment, under an aecounting, which has been twice paid to 
the bank. » * • i hope to be successful against the bank. Inasmuch as 
I owe it largely to your knowledge of books in bringing to light the errors 
contained therein, I feel in duty bound to reimburse you for labor performed 
in the event I regain the losses sustained In and by the wrongful proceedings 
of the bank. Your knowledge of the flrm books makes you a material wit- 
ness in righting a wrong. As you know, you wlll not hâve to strain a point 
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In behalf of myself. Ail that is required Is simply to tell the truth as to 
Davis' business relation with the firm. Your affidavit In regard to correcting 
a former wrong Is safe in my hands. The suprême court bas sustained the 
décision of Judge McHatton, and given Andy the bank. This ungrateful 
little rascal relis In the wealth that you hâve given him, and, unless he bas 
given you something more than he did while you were hère for that which 
he knevr was the only testimony that gave him the bank stock, he is Inhuman, 
to say the least of it. * * * He feels bis security, bovv'ever, and appar- 
ently fears no danger from elther you or me. I bave no désire to beap ven- 
geance upon any man, but must say that this is a cold-blooded transaction 
upon the part of Andy Davis. * ♦ * 

Exhiblt C. 

"Butte, Montana, June 17, '94. 
"W. C. Damold, Esq., Piqua, Obio — Dear Darnold: * • * i bave fre- 
quently called attention to Farwell & Co. to the position you held, and in- 
tended to mention in behalf of their interests and other creditors, reminding 
tbem of your telegram to tbem, &c., tbus placing you before them as not 
only being worthy of récognition, but fully capable of holding important posi- 
tions in tbeir employ. I think they will recognizc your interest in their be- 
half, and will be able to aid you in getting a good situation until sucb a time 
as you may do better. You well know the great wrong that bas been perpe- 
trated upon Eastern creditors and myself, and you cannot conscientiously 
remain silent from any standpoint, and close your lips against sucb infamy. 
I cannot believe that money would induce you to remain away, and thus 
suppress the truth of your knowledge, particularly as my acts bave been 
uniformly kind and generous in feeling. I had no motive in my kindness 
and the exténuation of home courtesiea furtber than to bring out the trutbs, 
too well known to be suppressed. You well know that my home was always 
open to you, and you were welcome therein, whether I needed your évidence 
or not. You also know that tbere are 'patched up' entries on the books of 
J. R. B., Jr., & Co., which should be exposed in the interest of truth and 
honor; that thèse entries were made by unscrupulous persons for purposes 
too base to dwell upon; that conscience caused one of them to admit on 
deathbed that said entries were false, and would, in time, redound to my 
crédit. My faith in you bas not been weakened, and I believe that when the 
time cornes you will not be found wanting. I confess that this faith in you 
is of a character that cannot be shaken until positive proof is shown that 
you are lower in the scale of manbood than others that bave so deeply 
wronged me, I bave always known you as an honest man. You proved 
yourself as sucb when in our employ. Now that you are more mature in 
thought and ripe in expérience, it cannot be possible that you would wantonly 
absent yourself, and thus do me a greater wrong by silence than to be openly 
and avowedly my enemy. So far as I am personally eoncerned, It matters 
but little whether or not I regain my rigbts. I am willing to go unrewarded 
so far as this world's goods are eoncerned, but to suppress the truth — with- 
bold same — to détriment of others' interests, when in your power to restore 
their rigbts that so largely rest m us, is a crime against justice, to say notb- 
ing of that greater crime against the higher law given us by those God-given 
powers which form the basis of ail transactions both hère and hereafter. 
* * • Of course, I was astonished that you alone held the key of Andy's 
fate. I well knew of your conversation with the judge, as you related it to 
me, that occurred in 1887, when Andy dlscharged you, and you went to the 
siek room of the judge in that year (1887); but did not know that you were 
présent at the last moments of the judge in 1890. Upon your words 'bung 
the law and the testimony' and Andy's claim for the bank. Now that he 
bas it, let him enjoy it; but let us not forget to bring out tbe truth, and 
make him disgorge wrongful gains, which be holds under the law, but in 
violation of truth and the facts best known to yourself and myself. Kindly 
Write me, and say if you will retum In tbe Interest of justice. I will see 
that you bave transportatlon furnished, &c., 'both ways.' In the meantime 
apply to Farwell & Co. for a position, and in the end we will gather strength, 
and regain our losses and former standing. With kind wisbes, I am, 

"Yours, &c., J. R. Boyce, Jr." 
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Several letters written by Boyce to Mrs. Damold also appear In tîie record, 
breatàing the same spirlt, and relating to the same matters, couched In 
many respects in nearly the same language. It Is unnecessary to quote them. 

There are nlne spécifie assignments of error, which counsel for appellant 
in his brief bas resoived Into three, viz.: "(1) The court erred in finding for 
the défendant because the évidence clearly showed that the judgment of the 
State court had been proeured by fraud, collusion, and conspiracy between 
the parties thereto and their attorneys; because the judgment was the resuit 
of mistalie, accident, or surprise, and was agaihst equity and good conscience; 
and because the complainant, Harriet Wood, was entlrely without fault or 
négligence. (2) The court was further in error because, although the évi- 
dence as given in the state court suit and as disclosed in the présent suit 
clearly prove that no gift causa mortis had ever been made, clearly proved 
that there was fraud in the cause of action itself, clearly proved that there 
was a good défense to the cause of action, and although it appeared that the 
complainant, Harriet Wood, was not a party to the action in the state court, 
had no control over it, and never had had her day in court, nevertheless, the 
lower court refused to consider the sald évidence with respect to the validity 
or invalidity of the alleged gift, and refused to re-examine the daim of 
Andrew J. Davis, Jr., on the merit and irrespective of the questions of fraud 
extrinsic to the cause of action. (3) Because the court refused to allow com- 
plainant to amend her bill of complaint so as to set up facts coneerning brib- 
ery and corruption which were discovered after the beglnning of the suit." 

Walter S. Logan, Charles M. Demond, and C. P. Drennen, for ap- 
pellant. 

Forbis & Forbis and W. W. Dixon, for Andrew J. Davis, Jr., and 
the First National Bank of Butte. 

William Scallon, for James A. Talbott. 

William Scallon and John W. Cotter, for John H. Leyson. 

E. N. Harwood, for appellee John E. Davis. 

Before GILBERT and KOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

This suit was instituted by Mrs. Harriet Wood, a sister of Judge 
Davis, deceased, against Andrew J. Davis, Jr., the First National 
Bank of Butte, Mont., James A. Talbott, formerly spécial admin- 
îstrator of the estate of Andrew J. Davis, deceased, John H. Leyson, 
as administrator with the will annexed of Andrew J. Davis, de- 
ceased, and John E. Davis, as administrator of the estate of John 
A. Davis, deceased, to enjoin the défendant Andrew J. Davis, Jr. 
(who will be hereinafter designated as "Andy"), from availing him- 
self of a judgment obtained by him in the district court of Silver Bow 
county, state of Montana, and affirmed in the suprême court of that 
state, which declared and adjudicated that Andy was entitled to 
950 shares of the capital stock of the bank. The theory upon which 
the suit was brought and tried is that the judgment obtained by 
Andy in the state court was proeured by fraud, conspiracy, and col- 
lusion, and that Andy should not, in equity, be allowed to avail 
himself of or to dérive any beneâts therefrom. The history coneern- 
ing the prior litigation, and the essential facts in relation thereto, 
and the spécifie allégations in the bill of complaint as to the alleged 
frauds, conspiracy, collusion, and wrongdoing of the parties défend- 
ant herein, and of ail the counsel for the respective parties, are set 
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forth at great lengtli in the gênerai statement we hâve made, and 
to whicli we will kave fréquent occasion to refer. Tlie case is in 
many respects peculiar in its ctiaracter. It is doubtful, to say the 
least, if any parallel case could be found in the books where so many 
Wholesale charges of corruption, fraud, and conspiracy can be found. 
To read thèse charges, independent of the proofs, the mind would 
be led to believe that ail the proceedings in the state court relative 
to the bank stock were conceived in sin and brought forth in iniquity 
by Andy and his co-conspirators. Although ail the charges are made 
on information and belief, they are couched in language direct, posi- 
tive, and clear, and, if proven as charged, would necessarily demand 
and receive from this court the severest condemnation that language 
affords to ail parties concerned therein, irrespective of their standing 
and position in the community where they réside, and the relief 
asked for should be granted without any hésitation. 

At the threshold of any discussion herein it becomes necessary 
to détermine the scope of our power and the extent of our duty in 
the premises, and to ascertain whether or not there is any limit in 
equity to the inquiries we are herein called upon to make. It is 
admitted by appellant that this court cannot, in this suit, review 
or set aside the judgment obtained in the state court. As against 
the x>arties in that suit the judgment rendered in the state court 
is final. But if it be true that it was procured by fraud, of which 
the complainant had no knowledge, and, but for such fraud, it 
would not hâve been obtained, then it would be against equity 
and good conscience to allow the party who had won his case by 
fraud, collusion, perjury, or conspiracy to reap any advantage or 
benefit by such fraudulent acts. Any judgment thus rendered upon 
a false, fraudulent, and flctitious record does not possess any verity 
in the law, and can always be assailed in an independent suit 
brought by any party interested who is not a party to the action, 
and did not participate in the fraud, or hâve any knowledge of it 
until after the judgment was obtained and became final. The gên- 
erai rule upon this subject is well expressed in Marshall v. Holmes, 
141 U. S. 589, 596, 12 Sup. Ct. 62, 64, 35 L. Ed. 870, 873, as follows: 

"While, as a gênerai rule, a défense cannot be set up in equity whieh has 
been fully and fairly tried at law, and although, in view of the large powers 
now exercised by courts of law over their jndgments, a court of the United 
States, sitting in equity, will not assume to control such judgments for the 
purpose simply of giving a new trial, it is the settled doctrine that 'any fact 
which clearly proves it to be against conscience to exécute a judgment, and 
of which the injured party could not hâve avalled himself in a court of law, 
or of which he might hâve avalled himself at law, but was prevented by 
fraud or accident, unmixed with any fault or négligence In himself or his 
agents, wlU justify an application to a court of chancery.' Insurance Co. v. 
Hodgson, 7 Cranch, 332, 336, 3 L. Ed. 362; Hendrickson v. Hinckley, 17 How. 
443, 445. 15 L. Ed. 123; Crim v. Handley, 94 TJ. S. 652, 653, 24 L. Ed. 216; 
Metcalf V. Williams, 104 U. S. 93, 96, 26 L. Ed. 665; Embry v. Palmer, 107 U. 
S. 3, 11, 2 Sup. Ot. 25. 27 L. Ed. 346; Knox Co. v. Harshman, 133 U. S. 152, 
154, 10 Sup. Ct. 257, 33 L. Ed. 586; 2 Story, Bq. Jur. §§ 887, 1574; Floyd v. 
Jayne, 6 Johns. Ch. 479, 482. See, also, TJ. S. v. Throckmorton, 98 U. S. 61, 
65. 25 L. Ed. 93." 

To the same effect, North Chicago RoUing-Mill Co. v. St. Louis 
Ore & Steel Co., 152 U. S. 596, 615, 14 Sup. Ct. 710, 38 L. Ed. 565. 
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In 2 Story, Eq. Jur. § 1574, the learned autLor says: 
"The nçw trial Is never granted in terms. There can be, in no such case, 
anything like another trial in the court of law. The case is effectually ended 
there. But where there was a distinct and deeided fraud in the proeeedings 
by which the judgment at law was obtained, — as by putting in testimony 
which the party believed to be false; by giving no notice of the suit, or one 
calculated to mislead the défendant, and thus deprive him of an opportunity 
to be heard in the trial at law; or, in any similar mode, making the trial at 
law flctitious or fallaeious; and also where the défendant at law, through 
accident or mistalse, and without default in the proper degree of watchful- 
ness and care required of careful men in their own concerns of equal im- 
portance, fails to présent his défense fuUy,— comts of equity will, in their dis- 
crétion, grant relief by re-examining the case upon its merits, » * * eu- 
joiuing the party from pursuing the judgment at law." 

It is equally well settled by the authorities that the mère fact 
that false testimony was given or procured in the trial of the case 
in the state court by the snccessful party is not of itself a sufQcient 
ground for enjoining the enforcement of the judgment, unless it 
clearly and satisfactorily appears that there is a reasonable cer- 
tainty that the resuit of the judgment or of a new trial would bave 
been différent if such false and fraudulent testimony had not been 
given. In Dringer t. Railway Co., 42 N. J. Eq. 573, 581, 8 Atl. 811, 
815, the vice chancelier, in reviewing this question, among other 
things said: 

"A court of equity may unquestionably annul a judgnient or decree which 
has been obtained by fraud, but, in order to justify such an exercise of 
power, It must be made clearly to appear that the judgment or decree has no 
other foundation than fraud; in other words, it must be made to appear that, 
if there had been no fraud, there would hâve been no judgment or decree. 
An attempt to exercise a wider or more libéral jurisdiction in cases of this 
class would, it wlll be perceived, necessarily enlarge the jurisdiction of courts 
of equity so as to malte them practically courts for the review of the judicial 
acts of other tribunals, and not tribunals with just sufflcient power to re- 
dress frauds by undolng what fraud has donc. * » * A simple statement 
of the ground upon which Jurisdiction in such cases rests shows that, unless 
the decree assailed is shown to be the sole and direct product of the fraud 
fiharged, this court has no authority whatever either to annul or change it, 
for Its jurisdiction is unalterably limited to the simple undoing of what fraud 
has done. It is therefore clear that, if this decree has any other foundation 
than the fraud hère chargea, this court, even If convinced that the decree is 
unjust according to the real right of the case, cannot disturb it." 

The principles announced in thèse décisions are sustained by nu- 
merous authorities, a few of which we hère cite: Ross v. Wood, 
70 N. Y. 8, 12; In re Grifflth's Estate, 84 Cal. 108, 112, 23 Pac. 
528, 24 Pac. 381; Pico v. Cohn, 91 Cal. 129, 133, 25 Pac. 970, 27 Pac. 
537, 13 L. E. A. 336; Smith v. Allen, 63 111. 474; 3 Pom. Eq. Jur. 
§§ 1362-1364; 1 Story, Eq. Jur. § 252a; 3 Enc. PI. & Prac. G29, 630, 
and authorities there cited. In the light of thèse gênerai principles 
we will proceed to examine the testimony contained in the record 
to see what, if any, of the material charges of fraud, collusion, con- 
spiracy, bribery, or corruption alleged in complainant's bill are es- 
tablished by the évidence; and whether or not those which are 
proven, if any, are of such a character as to justify this court in 
granting the relief prayed for herein. As to the character of proof 
necessary to sustain the charges it must constantly be borne in 
mind that fraud is never presumed. It may, however, be inferred 
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from facts and circumstances connected witli the transactions; but 
in ail cases of this character the fraud, collusion, or conspiracy al- 
légea in the bill must be proven to the satisfaction of the court. The 
proof upon thèse points, in order to entitle complainant to any re- 
lief, must be clear, distinct, and certain. If there be any doubt 
or uncertainty, the relief asked for should be denied. 3 Enc. PI. 
& Prac. 628, and authorities there cited; Boyden v. Reed, 55 111. 
458, 464; Doughty t. Doughty, 27 N. J. Eq. 315, 320; Baltzer v. 
Railroad Co., 115 U. S. 634, 645, 6 Sup. Ct. 216, 29 L. Ed. 505, and 
authorities there cited; Lalone v. U. S., 164 TJ. S. 255, 257, 17 Sup. 
Ct. 74, 41 L. Ed. 425. In the case last cited the court said: 

"The rule is of long standing, and Is of universal application, that the évi- 
dence tendlng to prove the fraud, and upon which to found a verdict or de- 
cree, must be clear and satlsfaetory. It may be clrcumstantlal, but it must 
be persuasive." 

It is difiScult to separate the varions charges of fraud against the 
différent parties so that they can be independently discussed. They 
are ail more or less interwoven with each other, and so blended 
together as to make it necessary, to some extent, at least, while 
considering the charge against one, to refer to its association with 
the acts and conduct of the others. At the bottom of the whole 
case lies the charge of collusion and conspiracy, which in one fell 
swoop includes everybody that was in any way connected with the 
case on the side of Andy. ÎTevertheless, keeping constantly in mind 
the relation which each witness and each party bears to the whole 
case, we will endeavor to classify them under separate heads. 

1. As to W. C. Darnold. This witness, as painted in the record 
before this court, is stained with perjury, bribery, and corruption 
to such an extent as to justify the statement that his testimony 
given at the trial of the state court must be considered as whoUy 
unworthy of belief, and absolutely false. If, therefore, the case in 
the State court rested upon his testimony alone to establish the 
fact that Judge Davis made a gift causa mortis of his bank stock 
to Andy, it might, of itself, be deemed sufiQcient to enable the com- 
plainant to maintain this suit. But the fact is that the question 
as to the gift in the state court did not dépend alone upon the tes- 
timony of Darnold. His testimony was simply corroborative of the 
testimony of Talbott that the gift was actually made. We hâve 
no means of determining what eflect his testimony had upon the 
mind of the district judge in deciding the case in favor of Andy. 
His testimony was important. Standing unimpeached, it was en- 
titled to great weight, and tended strongly to show that the gift 
causa mortis must hâve been made by Judge Davis to his nephew, 
as testifled to by Talbott; and it may be that the district court in 
deciding the case gave fuU credence to Darnold's testimony. But 
a motion for a new trial was made, one of the grounds thereof 
being that Darnold had testifled falsely at the trial. In support 
of this ground the counsel for the plaintiff in that case procured 
the aflfidavits of two witnesses, — Curtis and Boyce, — both of whom 
stated that Darnold had confessed to them that he swore falsely 
upon the trial of the case in the district court. In addition to this, 
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tiey procured the testimony of Boyce, as set forth in tlie statement 
of this case, whicà directly tended to impeach the testimony given 
by Damold as to the time — ^which was highly important — when be 
had the alleged conversation with Judge Davis wherein the judge 
told him he had given the bank stock to Andy. Notwithstanding 
this testimony, which reflected so severely upon the testimony of 
Darnold, the court refused to grant a new trial, and it ought, per- 
haps, to be assumed that the court in so doing considered that, 
without référence to Darnold, there was ample and sufïieient testi- 
mony to sustain the gift. But, be that as it may, the case was ap- 
pealed to the suprême court, and in considering the question whether 
or not the district court erred in refusing to grant a new trial the 
court said: 

"The same évidence produced on this trial, if the testimony of Darnold 
were escluded, would be abundantly suflicient to sustain the coneiusion 
reached by the district court; and courts will not grant new trials where it 
Is apparent from the record that the resuit would probably be the same. 
U. S. V. Biena (N. M.) 42 Pac. 70." 

It is therefore manifest that tlie testimony of Darnold, however 
false it may be admitted to be, will not warrant any interférence 
with the judgment obtained by Andy. But it is strenuously argued 
that his testimony was procured pursuant to the conspiracy alleged 
in the bill to get the bank stock for Andy; that, in furtherance of 
this gênerai plan, Darnold was held back as the last witness, and 
then spirited away by means furnished by the chief conspirators 
acting in collusion with the counsel employed by Talbotf; that he 
was kept away until the trial was over, and during his absence 
"was wholly support ed" by Andy; that, although the counsel were 
told that Darnold had committed perjury, and informed that he could 
be impeached by the production of the books of Boyce, where Dar- 
nold was employed at the time he testifled he was out of employ- 
ment and had the conversation with Judge Davis, but counsel did 
not produce the books of Boyce; that Darnold made an aiBdavit 
confessing his perjury; that this affidavit, procured at the instance 
of Boyce, was placed in tbe hands of the counsel for plaîntiflf, and 
was by them suppressed; that other impeaching testimony against 
Darnold, knownto Talbott and his counsel, could readily hâve been 
obtained, but, owing to the conspiracy, was not procured on the 
motion for new trial; that, with the knowledge of Talbott, Darnold 
was furnished with the sum of |1,500 in payment of his "false and 
perjured testimony"; that since that time Andy has paid him "large 
sums of money" in compensation for his "false and perjured testi- 
mony"; that, in response to the letter marked "Exhibit A," Andy 
"from time to time" has paid "to Damold various sums of money, 
and has had varions interviews with him, ail touching the said fraud- 
ulent testimony," etc. What does the testimony in this case show 
in relation to thèse alleged acts of collusion and conspiracy? Is 
there any évidence to sustain thèse charges, or either of them? 
What do the proofs show? There is some hearsay testimony as to 
certain déclarations alleged to hâve been made to Boyce by Dar- 
nold, and by others, that are well calculated to create suspicion "of 
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foui play" or "improper interférence" by soniebody. There is no 
évidence whatever to show that Andy ever gave Darnold large, or 
any, sums of money before or after thé trial, or before or after 
the motion for new trial was made or disposed of, on account of 
his testimony, or of anything else. The only things, whicb do not 
rise to the dignity of évidence, bearing in the remotest degree upon 
this point, rest principally upon hearsay statements made to Boyce, 
and vivid imaginations of counsel drawn therefrom. For instance, 
the record shows that Darnold went away with one Genzberger, 
and Genzberger told Boyce that John Davis, a brother of Andy, sent 
him |25 vchile he was away. The only exception as to the hearsay 
évidence about money is found in the testimony of Boyce on behalf 
of complainant as foUows: 

"Q. You say Darnold had been living witli you some months before the 
bank trial? A. Yes, sir. Q. What was his condition as to clothing and 
money at the time he was living with you? A. He was Impoverlshed; desti- 
tute condition. Q. After giving his testimony at the banli trial, did you no- 
tice whether he had any money? A. He had some money. Q. At the time 
he made his confession to you, was that at some restaurant In Butte, do you 
remember? A. Yes, sir. Q. Who paid for the dinner? A. Darnold did. 
Q. Did you see him hâve any money? A. I did not see any large amount. 
He had some money." 

Boyce further testifled that, after Darnold had signed the aifi- 
davit admitting that he had sworn falsely, he was so "afraid of the 
law" that he (Boyce), ont of pity, more than anything else, gave 
him $75, and took his note therefor, payable on demand, and after- 
wards received a "paper from him that he considerd it settled" on 
account of "work I bave done for you and will do for you on thèse 
books." It does not appear that Andy ever replied to the letter 
exhibit A; that he ever paid any money to Darnold on account of 
the matters therein referred to. This letter is peculiar. It shows, 
according to its story, that there were two parties deeply interested 
in Darnold. One party had used him. The other party wanted to hâve 
like favors from him. If granted, they stood ready to compensate 
him for such services. They only wanted him to tell the truth. 
But they were willing to protect and shield him if he would rescind 
his former testimony, "even to the verge of perjury," and that they 
would see that "he was fully protected to any amount." It does 
not appear who gave this assurance, — whether it was complainant, 
the witness Boyce, or other persons. He prefers, however, to give 
Andy the flrst call, and only demands the "one-hundredth part" of 
what his services in giving the false and perjured testimony in his 
own estimation were worth, to wit, $10,000, and in a friendly spirit, 
"not in the way of a threat," informs him the money must be paid 
to him "personally," and that, if it is so paid before "to-morrow," 
assurance is given that he would be able to resist "any pressure 
that may be brought to bear upon him by the opposite party." The 
letter speaks for itself. It needs no interprétation. Boyce, who is 
complainant's chief witness, knew ail about the letter at the time 
it was written. On the trial he produced the original letter, signed 
by Darnold, and testifled that a copy thereof was sent by a messenger 
and delivered to Andy, who gave a receipt for it; and that the copy 
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thus sent was not signed by Darnold. Why was it sent? What 
was the motive npon the part of Darnold and Boyce in sending it? 
Are there not other facts and circumstances set fortli in the testi- 
mony that will give some light upon this subject? After the receipt 
of this letter by Andy, he was seen walking and talking with Dar- 
nold; and at one time they were seen going into the bank together 
after office hours, and the blinda were then pulled down. This is 
deemed a strong circumstance, if not conclusive évidence, of the 
conspiracy. On no other theory can it be explained, argue counsel, 
why Andy should be seen talking to a confessed perjnrer on the 
public streets, instead of prosecuting him for an attempt at black- 
mail. It is true that m en are sometimes known by the company 
they keep. But those who live in glass houses ought to be careful 
not to throw stones; to judge not, lest they themselves be judged. 
The witness Boyce, who furnished to complainant ail the informa- 
tion which he himself possessed as to Darnold's perjury and of ail 
other suspicions circumstances told to him by others, with full knowl- 
edge of Darnold's character, was not ashamed to be seen walking 
and talking to Darnold on the public streets of Butte, and inviting 
him to his house. He did not deem it to be derogatory to his own 
character to be seen in such company. He poses as a man whose 
only motive was to assist the ends of justice, in order that the truth 
might prevail, and fraud and perjury be condemned. His every 
efifort was to reform Darnold; to induce him to be a man among 
men; to hold up his head, and tell the truth. Incidentally, how- 
ever, it appeara that Boyce and Andy had some misunderstanding 
about an account of $60,000 which Andy claimed Boyce & Co. owed 
the bank; that they could not agrée; that an attachment was issued 
by the bank to secure the claùu; that Boyce & Co., by means there- 
of, were, as Boyce states, ruined; that Darnold had knowledge of 
thèse transactions, and Boyce was anxious to secure Darnold's évi- 
dence with référence thereto. He was always friendly to Darnold. 
He procured from Darnold the aflSdavit that'was placed in the pos- 
session of Talbott's counsel. Darnold insisted it should not be 
used unless he was guarantied full protection. Counsel could not 
or would not give the guaranty. If it was not used on motion for 
a new trial, it was to be held subject to Boyce's order. After the 
new trial was denied, Boyce demanded that the affldavit be re- 
turned to him, which was done. Boyce's interest in the bank pro- 
ceedings is fully shown in the letters written by him to Darnold, 
set forth in the statement in this case, from which it will be seen 
that, notwithstanding his knowledge of the faJsity of Darnold's testi- 
mony, he recommended him as one he had always known as an honest 
man, who had proved himself as such "when in our employ," and 
recommended him to Farwell & Co., Eastem creditors of Boyce & Co., 
"as not only being worthy of récognition, but fully capable of hold- 
ing important positions in their employ." Thèse letters, like the one 
sent to Andy, , speak for themselves, and shed much light upon ail 
of the transactions in which Darnold participated. We hâve made 
this référence to Boyce's relation with Darnold and Andy because 
without it the facts of this case could not be fully understood. Both 
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sides must be placed before the caméra in such a position that the 
picture, when developed, will présent them in th.eir true attitude, 
and enable the court to détermine the eiîect of ail the testimony, 
and the source from which the "information and belief" was ob- 
tained by complainant, and the grounds which existed for the charges 
made in the bill. The charges against counsel ôf withholding the 
testimony that would impeach Darnold ought never to hâve been 
made. Whj should they hâve used Darnold's affldavit admitting 
that he had sworn falsely? They received it under a promise from 
Judge McConnell that it should not be used unless full protection 
should be given him. They kept faith with him, and did not use 
it; but they did procure the afïidavits of Boy ce and Curtis that Dar- 
nold had confessed to them that he had sworn falsely. Thèse alH- 
davits were not impeached. What more was needed? Welcome's 
afQdavit, if it had been received in time, was simply cumulative 
évidence as to Darnold's perjury. Wehrspaun's testimony, if it had 
been obtained, would hâve simply added another link to the fact 
that Darnold had sworn falsely, which was already clearly proven. 
If everything in relation to Darnold had been produced, its only 
effect would hâve been to compel the court to give no heed to his 
testimony in the considération of the case; and we hâve already 
shown that the suprême court declared that, if his testimony was 
excluded from the record entirely, it would not change the resuit. 
It is unjust and absurd to claim that the proofs of Darnold's perjnry 
were withheld in pursuance of any conspiracy. The charges made 
in this regard hâve no reasonable foundation, and are wholly un- 
sustained by the testimony in the record. 

2. As to the failure of counsel to cross-examine certain witnesses. 
Under this head we will refer to the witnesses who testiâed that 
they had heard Judge Davis state that he intended to give the bank 
to Andy. Upon this point but little need be said. The record does 
not show that there were any facts withîn the knowledge of any of 
thèse witnesses that could hâve been brought ont upon cross-exam- 
ination that would hâve been of any benefit to the plaintiff's case 
in the bank suit. The truth is that the complainant in this suit 
did not introduce any testimony whatever reflecting in any manner 
upon the veracity of any of thèse witnesses. Complainant's coun- 
sel, speaking of thèse witnesses, say: 

"They were almost universally old friends, or deposltors lu the bank. 
* * * Mr. Toole should bave cross-examlned thèse witnesses on the bank 
trial to find ont thelr relations to Andy, and the fact of their Indebtedness 
to him or the bank. * • * Substantially, no cross-examinatlon was had 
of any of the witnesses, and absolutely no cross-examinatlon of most of them. 
No attempt was made to impeach them, or contradict them, or show their 
relations to Andy. They passed before the court with their statements un- 
contradleted. This fact Itself is suspleious." 

The truth is that, notwithstanding complainant's counsel, aided 
by Boyce, whom they tenu their "co-counsel," had scoured the coun- 
try in search of testimony that would impeach any or ail of Andy's 
witnesses, they found nothing whatever that would impeach, or 
tend to impeach, any of thèse witnesses, and they stand in the 
record before us, as they did in the state court, "with their state- 



156 108 FEDERAL KEPORTER. 

ments uncontradicted." This façt is not suspicious. It shows very 
clearlj that their testimony in the bank suit was eutitled to full 
crédit. And it also sliows that tlie failure to make any exteuded 
cross-examination of thèse witnesses on account of any fraud or 
conspiracy of counsel with Andy or Talbott is absolutely without 
any foundation wliatever. Tlie same is true of the criticism of Tal- 
bott's counsel with référence to the course pursued by Mr. Toole 
and his associâtes relative to the testimony of Judge Knowles. 

3. As to the acts of Leyson. Mr. Leyson was not appointed ad- 
ministrator of Judge Davis' estate untiï long after the trial of the 
action in the state court about the bank stock. His act which 
is alleged to show the conspiracy lies in the fact that, after the dé- 
cision of the suprême court aiîQrming the judgment of the district 
court in favor of Andy, he refused, upon the request of parties inter- 
ested, to sue out a writ of error to the suprême court of the United 
States, assigning as a reason that he had consulted with his own 
counsel upon this subject, and had been advised by them that there 
was no fédéral question that would justify him in taldng a writ 
of error. This action by Leyson did not prevent the other parties 
who made the request from taking the case to the suprême court 
on a writ of error, or deprive them of any of their rights. In fact, 
they did take the case to the suprême court, and that court held 
it had no jurisdiction, because no fédéral question was involved. 
Leyson v. Davis, 170 0. S. 36, 18 Sup. Ct. 500, 42 L. Ed. 939. This 
fact clearly proves that the administrator was fully justified in the 
course he pursued. The charge of conspiracy or fraud in this con- 
nection is too flimsy to require further comment. 

4. As to Andy. It is claimed that when the bank suit was be- 
gun Andy knew that he had no right to the bank stock, and had 
so declared to nnmerous persons after the date of the alleged gift; 
and that the new évidence introduced upon this point clearly shows 
that Judge Davis never made the gift of the bank stock to Andy; 
that the whole claim on his part is fraudulent and fictitious, etc. 
What is this new évidence? Complainant flrst introduced a letter 
dated February, 1890, written by Andy to his uncle Calvin Davis. 
This is set forth in full in the record. It is a family letter. The 
only portion relied on reads as follows: 

"Dear Unele: • • * TJncle Andrew has been very sick, but is Improv- 
ing, and I hope will soon be himself again. * • ♦ hIs condition worries 
liim. And again he worries considerably because he has not fixed his busi- 
ness so It will be settled according to his wishes after he is gone. He says 
it is too late to flx matters now. I hâve consulted Judge Knowles and 
Dixon, and they say he is not in fit condition to flx his affairs at présent. I 
hope he will soon gain his reason, and flx his affairs to suit himself, and 
then take a trip, and try and enjoy some of the money he has worked so 
hard for." 

If there was no business that worried Judge Davis except the 
bank stock, it might be inferred that he was its owner at the time 
this letter was written. But the fact is that he was possessed of 
other property to the value of about 14,000,000. This was of itself 
suflScient to worry any man, whether in good or poor health. More- 
over, the testimony herein shows that the judge had been in con- 
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Bultation with Judge Knowles and Dixon about fixing Ms business; 
that lie was anxious to make certain gifts of small amounts to a 
few friends. Thèse things worried him. It was not tbe bank stock, 
because during thèse consultations he told Judge Knowles that 
"Andy was to bave or control the bank." To understand Andy's 
letter, it is necessary to consider ail the surroundings existing at 
or about the time the letter was written. The référence therein 
made that he (Andy) had consulted with Judge Knowles and Dixon 
as to his uncle's condition shows the necessity of considering ail 
the circumstances that were discussed by Judge Davis with his 
counsel; and in the face of thèse undisputed facts, if we are per- 
mitted to draw presumptions and inf erences from the language used, 
it would be that his uncle was worried as to what he should do 
with his business afEairs independent of the bank stock. There is 
not a word in the letter inconsistent with the theory that Andy 
then had the bank stock; that the gift causa mortis had then been 
made. It was purely a family letter, and concerned the state of 
his uncle's health. He was not writing of his own affairs. In ad- 
dition to the extract above quoted, he states to his uncle Calvin: 

"Please Write me, and instruct how to address a telegram, for fear 1 may 
hâve to wire you. We are taking good care of Andrew, and the doctor says 
ail we can do is to keep strangers away from him, and not let him get ex- 
cited. He is with the German family who hâve taken care of him for years." 

This letter does not in any manner impeach the making of the 
gift as claimed by Andy, but is, in its entirety, consistent therewith. 
Does it seem reasonable that Andy, in such a letter, would hâve ad- 
vised his uncle Calvin that the judge had made a gift causa mortis 
of the bank stock to himself? The probabilities are ail the other 
way. His uncle Andrew, the judge, might possibly recover. If the 
gift had been made, it was, nevertheless, subject to revocation at 
any tune before the judge's death. Why should he advise Calvin 
of the gift? Common sensé — which is the soûl of reason — plainly 
indicates to the thinking mind that he would not hâve done so. 
But it is claimed that Andy, in common-place conversations with 
other parties, and évidence given by him in open court after the 
death of the judge, absolutely admits that no such gift was made; 
that thèse matters were deïiberately suppressed by the collusion 
of Talbott's counsel with Andy. Can this claim be sustained? Mr. 
Wehrspaun testifled upon the trial of this suit that Andy, the day 
after he returned from the burial of Judge Davis, about the 14th 
or 15th of March, 1890, came to his résidence, and took therefrom 
certain trunks, books, fleld glasses, and a pair of blankets that 
belonged to the estate of the judge, and thereafter took a fur robe, 
and lion skin, and some other things. It appears, in this connec- 
tion, that Andy's sleeping apartments at the bank had been bumed 
out, and that Andy said he had use for the blankets. 

"Q. What did he say abont havjng use for the blankets? A. He sald there 
was not any testament. He did not know if the judge had left him any- 
thing. Q. How did he connect that statement with the blankets? A. * * "• 
I think he made this remark: He did not know if the Judge had left him any- 
thing or not, and he took the blankets. He said he had need for them." 
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Mrs. Welirspaun, in corroboration of her husband, testifled: 
"Well, Andy took the blankets. He says: 'I d» not know. I hâve not got 

very much. I will need thèse blankets. I do not know whether my uncle 

left me anything or not' " 

On lier cross-examination she said: 

"Andy was always joshing a great deal. He took the blankets, and said: 
'I will need thèse. I do not know whether the jiidge left me anything or 
not' Q. ïhat was about the remark he made? A. In a joshing way. Q. 
You dld not understand he said that seriously? A. No. I did not think he 
meant it seriously. Q. You understood it was a sort of a joking remark? 
A. Andy was there most of the time. He was like one of the family, I did 
not pay much attention to what he said. Q. You took the remark in that 
way, however, — in the way of a Joke? A. Yes, sir." 

Comment on this incident seems unnecessary. The reply of Mrs. 
Wehrspaun sufQciently explains the whole conversation. No one 
ought to he solemnlj hound in a court of justice by such idle, casual, 
and joshing remarks. And counsel for Talbott in the bank suit 
should not be censured and charged with collusion and conspiracy 
because, with knowledge of the facts, they failed to consider the 
conversation of sufficient importance to be introduced at the trial 
of the bank suit. The charges in this respect are not sustained. 

The day of the funeral of Judge Davis, Sir. Boyce had a conversa- 
tion with Andy, and with référence thereto testified as follows: 

"Did you hâve a conversation with Andrew J. Davis, Jr., on the day of the 
funeral of his uncle ï A. I did. * • * Q. Now, Mr. Boyce, you may give 
in full that conversation you had with Andrew J. Davis, Jr., on the day of the 
funeral. A. Well, it was only a brief conversation. I shooU hands with 
Andy. I was a pallbearer, and simply asked Andy this question: 'I suppose 
that the judge has provided for you, Andy?' Andy says to me that he had 
not; that he was solely dépendent upon his salary; left solely dépendent upon 
his salary." 

This conversation, like the last, proves nothing. It was brought 
out by the inquisitivenees of Boyce at a time and occasion when 
such a subject might seem out of place. Boyce and Andy were 
not intimate friends. The motive of the inquiries must be looked 
at, as well as the falsity of Andy's answer, if it were false. It was 
not made under oath, nor to a friend in confidence, when the truth 
wonld naturally be told. 

In Hewitt v. Lucas, 42 111. 296, 299, the court said: 

"We should be establishing a most dangerous précèdent if we were to hold 
that random expressions, used in casual conversations, sworn to after a long 
lapse of time, and improbable in themselves, can be made a suffleient basis 
for awarding a new trial." 

Boyce, immediately after his statement as to the conversation on 
the day of the funeral, gave the following testimony: 

"Q. Did you hâve other conversations with hlm in the bank, in March, 1890, 
as to the proposed testimony to be given by you in the bank suit? A. I 
had two conversations with him after in the bank, up In his room. Q. You 
may state those, please. A. In one of thèse — the ârst one — I hâve the 
original. I hâve a diary of it as to the date and what was said. * * * Q. 
State, if you can recollect, the substance of the conversation, if you can re- 
member. A. Well, I hâve got the exact words; but I cannot reeall them 
at this partieular time, because I feel a little bit worried, and I want to tes- 
tify to what I know are the exact words as far as I can. * * * Q. Hâve 
you got this mémorandum with you to-dayî A. No, sir; I hâve not." 
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This matter was then passed over until the next day, wlien ît was 
agaJn brought up, and Boyce testifled that: 

"I had two talks with Mr. Davis in the bank, In hls room upstairs. I was 
making a deposit, and he called me upstairs in iiis rooms, and I had a private 
talk with him. Q. State what you said and state what he said at that time. 
A. Well, Andy opened the conversation with me in this matter. He said 
that there were certain persons had heard Judge Davis say that he intended 
to deed — give — him the bank stock, and, in view of my intimacy with the 
judge, that he had no doubt I had heaid him say this, and, if I had, it would 
be et material benefit to him; that if he could prove by Mr. Talbott and 
myself and some others that we had heard Judge Davis say that he Intended 
to give him this bank stock, or had given him this bank stock, that he could 
set np a daim for this; that he was so advised, etc. Q. Did you bave an- 
other talk a few days afterwards with Mr. Andrew J. Davis on the same sub- 
ject? A. Yes, sir. Q. State what occurred then. A. He called me up again 
into the same room. Asked me if I had consldered this matter, and that if 
I could so State that I had heard Judge Davis say he had intended to give 
the bank stock to him, or anything of a similar character. I told him, 'No, 
I did not.' Q. What, if anything, was said by him in that connection, as to 
your affairs, if you could give this testimony? A. Well, he did not say any- 
thing dlrectly except this: that, of course, in view of my intimacy with the 
judge, and the relationship that existed between us, that there would be no 
particular advantage in regards to myself. No promises further than it would 
be quite a favor that I could confer upon him, which I understood would be 
reciprocated to a certain extent. Q. * * * You did not tell Mr. Toole 
about thèse talks at the trial? A. No. Q. Did you tell Mr. Toole ahout thèse 
talks with Andrew J. Davis, Jr., before you made your affldavit? A. I did." 

There is nothing unnatiiral in thèse conversations; nothing to 
indicate by thought, word, or deed that the gift had not been made. 
We must place ourselves in Andy's situation in order to ascertain 
the meaning and the extent of thèse conversations, and the effect 
that should be given them. Judge Davis was dead. It was sup- 
posed he had died intestate. He had many heirs. He was pos- 
sessed of a vast estate. Nothing would be more natural than to 
anticipate litigation in regard thereto. Whatever gifts or other 
disposition he had made, if any, during his last illness, would un- 
doubtedly be contested, and a bitter légal fight was sure to be 
made in regard thereto, as well as to the balance of the property. 
Andy knew, as he told Boyce, that there were several people who 
had heard the judge say that he intended to give the bank to him. 
He knew that Boyce was intimately acquainted with the judge, and 
thought that Boyce might hâve some knowledge as to the judge's 
talks with him upon the subject. What could be more natural than 
to find ont the facts whether they should be in favor of or against 
him? Whether the information should come from friend or foe? 
There is not anything mysterious or suspicious about thèse conver- 
sations. Nothing whatever to fumish even a suggestion that Andy 
was trying to obtain any testimony from Boyce that was not true. 
No promise was made by Andy. No inducement whatever was held 
eut to Boyce tending in any degree to hâve him make a false state- 
ment. The conversations are not susceptible of any interprétation 
which would lead to the belief that Andy did not at that time claim 
that a gift of the bank stock had been made to him. In the very 
nature of things, he must hâve known, if the gift had been made, 
that Talbott was the only witness to that transaction. AU that he 
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could possibly do was to fiad out, in a legitimate and proper way, 
whether or net Judge Davis had made any statement of his inten- 
tion to other parties to make tlie gift. Tliis would, if true, tend 
strongly to support Talbott's testimony that the gift liad been made. 
It is apparent tliat, if this testimony had been produced at the trial 
of the bank suit, it would not bave changea the resuit. The same 
can be said of the testimony of Wehrspaun as to the conversation 
Andy had vcith him about the bank stock shortly after the death 
of Judge Davis, when Andy asked him if he knew anything about 
the disposition which the judge had made, or intended to make, of 
the bank stock. Ail that Andy wanted to know was whether the 
witness had heard or knew anything about the disposition of the 
bank stock. Upon this point the sum and substance of Wehrspaun's 
testimony is that he saw Andy, Judge Davis, and Talbott — and the 
little tin box — in the judge's room at his house; that while they 
were talking about the contents of the box (the bank certiflcates of 
stock) he had occasion to go into the room to fix the flre, and while 
there flxing the tire he saw Judge Davis holding up thèse papers, 
and said (to Andy), "Thèse shall be yours if I do not come back;" 
that he then left the room, and did not hear any other conversation 
about the matter. This does not contradict the testimony of Tal- 
bott, and, had it been introduced, would certainly not hâve changed 
the resuit in the bank suit. 

This brings us to the testimony of Andy given in the adminis- 
tration proceedings to ascertain the value of the Judge's estate, in 
April, 1890, in order to enable the court to détermine the amount 
of the bond which the spécial administrator should give. It is 
claimed that this testimony was suppressed at the bank trial, and 
that it proves there was never any gift causa mortis of the bank 
stock, and tends to show fraud in the cause of action itself. The 
stenographer who had taken the testimony of Andy read from his 
notes on the cross-examination of Andy by Mr. Meyers, of counsel 
for Mr. Eoot in the contest by the heirs for the estate: 

"Q. Are there in that bank at the présent time any certiflcates of stock of 
the First National Bank of this city standing in the name of the deceased? 
A. The stock ledger shows there is stock in his name. Q. Are there any 
certiflcates contained in that bank in the name of the deceased? A. No, sir. 
Q. Were there, at the time of his death, certiflcates of bank stock? A. There 
may hâve been in the bank vault; yes, sir. Q. Do you mean to say you are 
in doubt about it? A. Yes. sir; they may hâve been in my pocket. Q. At 
the time of his death? A. Tes, sir. Q. When are you sure they were in the 
bank and not in your pocket? A. Last night. Q. With référence to the time 
of his death, when did they flrst come into your pocket, as far as you eau 
recollect? A. December, 1889. Q. Who gave them to you then? A. The 
deceased. Q. Where? A. At his room, at his résidence. Q. What did he 
tell you to do with them? A. He told me to take them and keep them. Q. 
For whom? A. For myself. Q. Did he say that? A. Tes, sir. Q. Why do 
you hesitate? A. I hesitate to think. He did not say it in just those words. 
Q. What words did he use? A. As near as I can remember, he told me to 
take thèse certiflcates and keep them. We had quite a talk, and it was a 
very affe'îting talk. He gave me to understand that he was just carrying 
out his promise. Q. Kindly tell us to ^e best of your knowledge what he 
said on that occasion? A. He was preparing to go away. He asked me to 
bring his httle tin box down. That is this one in court He opened It, and 
started through the box. He had been talking two or three days before 
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about golng away, etc., and he took out some of the certlflcates, and ai5ked 
me how many shares were represented in this, and I told him. Q. How 
many did you tell him? A. I do not know how many I told him. I figured 
it up, and told him how many were there. I told him there was more in his 
name. He asked me if that was ail. I said, 'No,' there was many shares 
more. I started through the box then after I put them altogether folded 
them up, and handed them to him. He took them, and handed them hack 
to me. He told me they were the stock. He wanted me to take it and keep 
it. He told me he was going away, and he did not know as he should ever 
return. He gave me to understand that life was uncertain. He might meet 
■with an accident, and he had promised it to me; that I had woi'ked for it, 
and deserved it. That Is what he said on that occasion. I may hâve left 
one Word out. I cannot repeat It word by word exactly what he told me. 
He wanted me to take it, and keep it. It was mine in case anything should 
happen to him. • * • Q. Are you sure that he said it was yours if any- 
thing happened to him? A. Yes, sir. He referred to différent things, — rail- 
road accidents and death, — and he was not feeling well when he left hère. 
* * * Q. Did he indorse any of the certlflcates in writing? A. No, sir. 
Q. Do you know why not? A. I think I do; yes, sir. * * • Q. Do you 
know why not? What did he say to you on that subject? A. Nothing. Q. 
What fact is there within your own knowledge explanatory of his failure to 
sign them? A. Well, I do not know, unless it is that he intended, as long 
as he was alive, to hâve that stock for himself. * * * Q. Do you mean 
that he gave it to you, in common phrase, 'with a strlng to it'? A. I might 
call it that way. Q. Then he gave it to you, and yet retained ownership in 
it himself? A. I suppose he wanted it to stand In his name; wanted no 
other person to own it until after his death. * • ♦ Q. What did he say? 
A. I do not remember exactly what he did say. Q. Give it altogether as 
near as you can. A. Of course, it would take me some time to think of it. 
You do not understand the relations between Judge Davis and myself, and 
do not understand what I thought of him, and what thèse moments meant 
It was talk that happened before two or three times, — ^talk that he was 
about to die, being sick. And I would always try and encourage him, — tell 
him that it was not so; and for that reason I would only catch a word once 
In a while. I would not hear it ail. And, besides that, Judge Davis' speech 
was not clear. I could understand It, but he would mufîle. He could not 
eontrol the right words when he got to talking on thèse subjects, and really 
I could not say what he said about dylng at this partlcular time. Q. Tell us 
as near as you can. A. He gave me to understand that he was going away 
to take a trip for the beneflt of his health, — that he really did not want to 
go, — to see if he could not improve some; and that he did not care about going. 
He would just as lief remain home, but thought it was necessary to prolong 
his days. He started out In that way, and I would brace him up about that. 
He would say there might be a railroad accident, or something of that kind. 
I am not sure about it word by word. This is just the Incident. Q. Of 
course, this is a matter to which you bave given some thought since his 
death? A. Yes, sir." 

At this point in the testimony there was an objection interposed 
that this witness was only offered as to the valuation of the prop- 
erty. The court then said: 

"The testimony bas gone far enough to show that there will be a contro- 
versy about this, and the court is not ealled upon to pass upon this contro- 
versy. The court wlU take into considération this question, and the possi- 
bilities of the case." 

The testimony iH-oceeded as follows: 

"Q. Who was présent at the time of this conversation? Your answer was, 
*Mr. Talbott,' — and who else? A. No person. Q. And you hâve told the con- 
versation as near as you can recoUect it? A. Of course, other conversations 
might refresh my mind; but this is ail I remember. Q. Was there any meet- 
ing of stoekholders or élection of stockholders after that? A. Yes, Blr. Q. 
108 F.— 11 
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When? A. Along In January some time. Q. Who voted that stock? A. 
John E. Davis. Q, Your brother? A. Yes, sir. Q. Under a proxy î A. Yes, 
sir. Q. Fram whom? A. A. J. Davis, my uncle." 

Upon his redirect examination by John Forbis, the following tes- 
timony was given: 

"Q. What dld he [Judge Davis] say about the glftî Was it to take efEect 
at that particular minute, or /when was it to take place? A. When he was 
dead. Q. That gift was to take effect upon his death? A. ïes, sir. Q. Did 
he say anything about who would manage the stock durlng his lilfetime for 
the bankî A. No, sir." 

It will be observed that there is much in this testimony that cor- 
roborâtes the testimony of Talbott, and tends to show that the 
gift was actually made. Some questions were asJîed and answered 
as to what he thought the judge meant or thought at the time, and 
it is in this respect that complainant's counsel contend that his an- 
swers admit that there was no gift causa mortis made at that time. 
It is apparent, independent of any référence to other testimony 
upon the subject, that Mr. Meyers, in his cross-examination of Andy, 
was, in common parlanee, "on a flshing excursion," hoping to flnd 
something that might aid the heirs in bringing a suit to recover 
the stock from Andy. The court might very properly hâve said 
sooner than it did, whether any objections were made or not, that 
it would not hear any testimony concerning the merits of that case. 
The simple fact that there was liable to be such a suit was of itself 
enough to enable the court to détermine what the amount of the bond 
should be, and that was the only question to be determined in the 
proceedings then before the court. It is seriously charged, however, 
that this évidence was willfully suppressed by the counsel for Tal- 
bott in pursuance of the fraud, collusion, and conspiracy alleged in 
the bill of complaint. In limine, we pause to consider for a moment 
the position in which counsel for Talbott were placed with référ- 
ence to the introduction of this testimony. It must be remembered 
that Andy was disqualifled under the laws of Montana (Comp. Laws, 
§§ 646, 647) from introducing himself as a witness to establish the 
gift, and that, if they introduced his testimony in the probate pro- 
ceedings, he could be called upon in his own behalf to explain this 
testimony. Was it policy to do so? This was the suggestion evi- 
dently presented to their minds. Was it their duty to do so? Upon 
this point men may differ in opinion. If they introduced the évi- 
dence, they would hâve to tatee the chances of an explanation being 
given by Andy that might resuit disastrously to their contention 
that no gift causa mortis was ever made. Moreover, it was a doubt- 
ful question, at best, whether the testimony of Andy given at such' 
hearing was susceptible of being constnied in favor of their con- 
tention, Under thèse circumstances counsel were called upon to 
détermine their duty in the premises. They decided that the risk 
was too hazardous, and came to the conclusion that it was the better 
policy not to introduce it. They were called upon in advance to 
exercise their best judgment, and, if they did, and had no other motive, 
and were not guilty of any fraud or conspiracy, it cannot be said 
that the course pursued by them, even if they erred (which we do not 
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admit), would furnîsli anj ground whatever for enjoining the judg- 
ment rendered in the state court. 

Complainant relies, among other things, upon tlie testimony of 
one Corbett, who was an attorney for the heirs in their contest for 
Judge Davis' estate. Waiving ail the objections that were made 
to the admissibility of Corbett's testimony, we shall proceed to con- 
sider it. Mr. Corbett testifled that he had fréquent consultations 
and conversations with Messrs. Toole & Clayberg and other counsel 
during the trial of the bank suit, and then gave the substance of 
the conversation had with Mr. Clayberg, as foUows: 

"Q. State whether or not Mr. Toole or Mr. Clayberg ever informée! you as 
to wtoether or not this déclaration of Andrew J. Davis, Jr., was offered In 
évidence at the trial. A. Mr. Clayterg informed me that it was not. Q. 
Did you hear anything stated by Mr. Clayberg at any time as to why not? 
A. Yes, I did. Q. Will you please state it? A. * • • I madè some com- 
plaint that it had not been introduced, and asked why it had not been intro- 
duced. I remember the answer being somethlng to this effeet: 'Well, if your 
client don't want you to do a thlng, what are you going to do about it?' That 
was about the size of the expression or the efCect of the expression. I think 
in fact that they were his very — very near the — exact words." 

Mr. Clayberg, when called as a wituess, and asked what he had 

to say about Corbett's statement upon this point, replied: 

"I thing Mr. Corbett Is mistaken In regard to It. I hâve no recollection of 
ever niaking any such statement as that. • * * Q. Would you or not 
remember, Mr. Clayberg, if you had made such a remark as that? A. I 
thlnk I would." 

Mr. Clayberg, in answer to other questions, testiiied as foUows: 

"Q. What would you hâve considered It as proper to do, as an honorable 
attorney. In a case like the bank-stoek case, where your client and the plain- 
tiïï waa acting in a fiduciary eapacity, if he had advlsed or requested you to 
omit any testimony that was material? A. .1 do not think I would hâve paid 
any attention to it, AU of us insisted that Mr. Talbott's testimony was di- 
rectly against us, and our Instructions were to go ahead, and do the best we 
could in the case. I don't think we would hâve listened to any suggestion he 
might hâve made as to the putting in of testimony. Q. Did he at any time 
give you any directions or instructions as to what testimony you should put 
in or leave ont? A. He never did to me. I don't think he did to any one. 
Q. In the matter of admitting this testimony of Andrew J. Davis, did you or 
the other counsel in the case, so far as you know, foUow anybody's direction 
or advice, or did you act upon what you thought was best for the Interest of 
your clients in the case? A. I don't think anybody gave ua any directions 
in regard to it at ail. We acted according to what we believed to be the best 
Interests of the case." 

Mr. Toole, was called as a witness, and testified as follows; 

"Q. Was the testimony of Andrew J. Davis, Jr., in the proceedings on ap- 
plication for letters of administration used on the trial of the bank-stock case 
in the district court? A. It was not. Q. Why was It not? A. Well, sir; 
at the time the testimony of Mr. Davis and Mr. Talbott was taken I think 
I was quite particular to draw out of them everything they knew in refer- 
Mice to the alleged glft, and that, if there was anything wrong about it, It 
would probably take them at a time when they had not thoroughly examined 
It. I got up, and went over to Mr. Meyers, • * * and suggested that 
fact to him. * • * We managed to get out about ail that was possible 
to get from Mr. Davis, • • » and we did it for the purpose of ascertain- 
5ng the exact condition of things with a view of the Institution of suit on 
behalf of the heirs to détermine the right to this bank stock. The question 
arose in a collatéral way; that is to say, the examination as to the ownership 



164 108 FEDERAL REPOETBR. 

of thls stock pertalned solely to the question of the amount of bonds that 
Tvas to be given In- the case by whoever was appointed administrator of the 
estate, and was not in any proceeding to make a final adjudication or déter- 
mination of the tltle to the stock. It was collatéral to that extent. The 
testimony was taken down by the stenographer, and copies furnlshed, as I 
hâve stated. Q. Did Mr. Andrew J. Davis, Jr-, testify in the bank-stock case, 
do you know? A. Upon the trial of the bank-stock case he dld not. Q. 
Did he offer to testify? A. He ofCered to testify, and we objected to his giv- 
ing testimony on the ground that he was not a compétent witness under the 
statute, and the court sustalned the objection. Q. * * * I believe you 
did not get through In regard to the first question I asked you, as to why? 
A. I did not complète that. * * * We held divers consultations upon the 
propriety of introducing the testimony of Andrew J. Davis, Jr., that had been 
given upon the trial in the probate matter, and came to the conclusion that it 
was not policy to do so. "We were ail unanlmously of the opinion that if 
we songht to introduce any portion of that testimony, that they would hâve 
the rlght to hâve It ail Introduced; and we were also of the opinion that it 
would render Mr. Davis a compétent witness to go in and explain any matters 
that would appear ambiguous or uncertaln, and also grive hlm an opportunity 
to make statements as to other matters whlch he had offered to state. For 
this reason we dld not deem it policy to introduce the affldavlt, or, rather, 
testimony, that he had given on the trial of the bank-stock case, and for this 
reason we objected to hlm as belng an Incompétent witness. We were fur- 
ther of the opinion that his testimony would be damaging to us. As It was, 
it rested solely upon the testimony of Mr. ïalbott, and we got a number of 
circumstantial facts which we consldered tended to dlsprove his statement 
as to the actual exécution of the gift and control of the bank." 

Who can say, in the teeth of ail the facts, conditions, circum- 
stances, and surroundings to which we hâve called attention, that 
counsel were not acting in good faith, and guided solely by the best 
motives, and in the exercise of sound judgment? Certainly, no im- 
partial mind can say that therjs was any fraud or collusion in with- 
holding any of the testimony herein referred to upon the part of 
Andy or of Talbott's counsel. 

5. As to Talbott, spécial administrator, and his counsel. Tal- 
bott, as shown in the statement of facts, was appointed spécial ad- 
ministrator of the estate of Andrew J. Davis, deceased. He was 
thereafter directed by the court to bring an action against Andy 
to recover the bank stock which Andy claimed belonged to him. 
In bringing this action he employed the attorneys who had repre- 
sented Root in his contest on behalf of certain heirs against John 
A. Davis for appointment as administrator of Judge Davis' estate. 
Thèse counsel, if they were honest, upright men, would naturally 
do the best they could within the range of their légal ability to se- 
cure the bank stock for their former client, and to faithfully repre- 
sent the spécial administrator in his effort to recover the bank 
stock from Andy. It was natural for Talbott, as spécial adminis- 
trator, if he desired to do his duty in the premises, to employ thèse 
counsel. His act in so doing was evidently satisfactory to the heirs 
who were represented by Mr. Eoot, and to Mr. Root himself. No 
complaints were made by them, or either of them, or by any of the 
parties interested, as to the employment of thèse counsel by Talbott. 
Throughout the trial of this suit Mr. Eoot, who is an attorney, fre- 
quently consulted with Talbott's counsel as to the best course to be 
pursued, and in many — not ail — of the charges of alleged fraud and 
conspiracy against Talbott's counsel of failing to cross-examine wit- 
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nesses or to introduce testimony, etc., approved the action pursued 
by Talbott's counsel. There is no prêteuse that Koot was acting 
in bad faith, was guilty of any wrong, or a party to any fraud, col- 
lusion, or conspiracy in favor of Andy. Talbott informed the coun- 
sel when he employed them that he'would be called as a witness 
on behalf of Andy, as he was présent and heard the conversation 
between the judge and Andy about the bank stock. To quote the 
language of Mr. Toole, Talbott said he "had selected us to repre- 
sent the interests of the hoirs, and that it was his désire that we 
should take hold of it in their interests, as if we had been employed 
by them; and that on account of this relation of his to the case as 
a witness that he left the entire matters in our hands to conduct. 
Prom that time on we conferred with Mr. Eoot, and he was the 
man that assisted us in the prosecution of the case. * * * Q. 
I ask you, Mr. Toole, if either Mr. Talbott or Mr. Leyson, in this 
bank-stock case, ever told you or intùnated to you that they desired 
you to do anything whatever that would favor Mr. Davis' claims in 
the matter? A. Certainly not. If he had done such a thing I do 
not believe there was an attorney in the case that would not hâve 
withdrawn from it at once." The most important charge of con- 
spiracy made by the complainant to be hère considered is that: 

"When Talbott testifled at the bank trial for Andy, Mr. Toole and tàe 
attorneys for the plaintifC in the suit knew that he was a man unworthy of 
belief, a gambler, and keeper of disreputable resorts; and nevertheless delib- 
erately refused to impeach him, although he was the sole witness to establlsh 
for Andy a million dollar glft." 

What are the facts as shown by the testimony in relation to this 
charge? Complainant in this suit introduced three witnesses — Mrs. 
Medenhofen, Ed. Potting, and William Wilson, — who each testifled, 
in substance and efifect, that they knew Talbott's réputation in 1894, 
and at the time they gave their testimony, for truth, and for hon- 
esty and integrity, in the community where he lived, and that "it 
was bad." It incidentally appears from their testimony that two 
of them had had différences with Talbott in certain transactions, 
and that ill feeling existed on account thereof. Waiving, for the 
time being, the objections made to the admissibility of their testi- 
mony, we proceed to consider it. Mrs. Niedenhofen was engaged 
in business as a merchant. Potting was her friend and partner in 
that business. She had known Talbott for about 20 years, but had 
only known him intimately for about 2 years. Her son married 
Talbott's daughter in 1896. The son died one year and nine months 
after he was married. The difflculty she had with Talbott related 
to the burial of her son. There was a controversy between the 
familles as to where he should be buried. Mr. Wilson testifled that 
he had known Talbott for over 30 years; that Talbott, in 1865, re- 
sided in Virginia City, and was "running a kind of a gambling 
joint — gambling house — at that time"; that he knew Talbott in Bear- 
town, in 1869, and that "he was running a small gambling house 
at that time"; that he knew Talbott in Deer Lodge, Mont., between 
1870 and 1872, and that he was then engaged in "the same occu- 
pation, • • • keeping a gambling house and saloon"; that he 
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knew Talbott at Butte, Mont., between 1876 and 1877, and that he 
then kept a "gambling house." On his cross-examination this wit- 
ness testifled: 

Tliat he had fallen out with Talbott about two years ago, and had a 
pretty bitter feeling against him ever since. That he had run a gambling 
house himself at Deer Lodge and Butte, Mont., in 1870 or 1871. "That he 
never dealt anything but faro, * * * but they were square games. 
Gambling is différent now to what it was then. Q. Will you please state 
what your own réputation is for truth and veracity in Butte? A. Of course, 
I say it is good, • * * Q. Mr. Wilson, do you consider that you are 
entltled to rank as a man of truth, honesty, and integrity in spite of the 
fact that you kept a gambhng house? A. Yes, sir. * * * Q. Were you 
ever connected with Mr. Talbott in any of his gambling houses? A. Yes, sir. 
Q. You were a partner with him? A. Yes, sir. Q. Where? A. In Deer 
Lodge. Q. Whenever he run a gambling house there, you were in partner- 
ship with him? A. Yes, at one time. Q. That was the same character of a 
gambling house he ran afterwards? A. That he ran; yes, sir. Q. The same 
character? A. The same exactiy in Deer Lodge. They were very similar. 
Q, Is it net a fact that that was a flrst-class gambling house? A. Square 
gambling at that time, both of them; that is, in my house, anyhow, it was 
square. * * * Q. Mr. Talbott was connected In the early days hère 
with the most respectable gambling house in Butte? A. One of them; yes, 
sir. Q. Was it not the most respectable at the time he was in it? A. It 
was one of the most. It was a very respectable house, as far as that is 
eoncerned. Q. It was as good as any of them? Everything was on the 
square? A. Oh, yes." 

This witness was then asked as to his knowledge about Talbott 
having been employed in connection with the business of Judge 
Davis : 

"Q. Do you know that he remained as a confldential man of Andrew J. 
Davis, deceasGd, up to the time of his death? A. 1 Imow he has been a very 
confldential man with him. Q. In mining matters? A. Yes. Q. And that 
he djd not gamble after that time? A. I never seen him gamble after that. 
Q. At the time that Mr. Talbott ran a gambUng house hère, gambling was a 
legitimate business, authorized by the law of the state, — lleensed, — ^was it 
not? * • * A. Yes, sir." 

The district court in rendering its opinion herein very properly 
said : 

"If gambling Impeaches Talbott's character, it Is diffieult to understand why 
it would not also that of this witness, and especially as his testimony shows 
that he has not entirely reformed ail his wild ways. If Talbott is of the 
very bad character charged, it is strange that after a long résidence in Butte, 
where he has been engagea In active business, some entirely reputable and 
unprejudiced witness could not be found to say so. Courts cannot hold that 
the character of a witness is so impeached that his testimony must be dis- 
regarded, except upon the testimony of witnesses who are themselves above 
impeachment, and by such unequivocàl testimony from them that It cannot 
be doubted." 

Why should counsel in the bank suit hâve attempted to impeach 
Mr. Talbott? Judge McConnell was called as a witness in this case, 
and upon his cross-examination was asked by complainant's counsel 
several questions touching Talbott's character: 

"Q. Was the question of impeaching Mr. Talbott by référence to his early 
record a matter of discussion at ail between the attorneys? A. Mr. Talbott 
was discussed between Mr. Olayberg aad myself a good deal. * • • i 
remember his history being discussed In connection with this lawsuit, and that 
it was developed very much as Mr. Toole has described it in his testimony. 
His days of gambling were a considérable period before the time this lawsuit 
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was Instituted, and took It practically so far back that it mlght be said 
to hâve brought it within the statute of limitations; in other words, that tlie 
perlod of business life had exlsted, and a number of years had Intervened, 
so tbat practically that part of hls hlstory that contalned that had nothing 
to do wlth the lawsult. * * * Q. You do not mean to say that ail good, 
religions, church members In Montana approve of a man who bas been en- 
gagea in gambling? A. I do not thlnk any men of that class approve of 
gambhng. * ♦ ♦ If they had known he kept a gambling house ten or flf- 
teen years before, and ha:d absolutely quit it, I do not thlnk they would con- 
demn him. They would rather applaud him, because he had quIt. I don't 
thlnk It would be brought against him. I believe that the Christian law of 
forglveness would hâve been the doctrlie that the best people would hâve 
adopted with regard to that class of men." 

When asked upon cross-examination whether, from his knowledge 
of tlie conditions in Montana, if the fact that a man has been a 
gambler would affect his credibility as a witness, he replied: "A. 
That dépends entirely upon what class of a gambler he is." Assum- 
ing, then, that the witness is a man who is engaged in business of a 
legitimate character, and has been so engaged for years x>ast, and as 
a business man stands high before the community since he has ceased 
gambling? "A. A man of that description, and such as Mr. Toole 
describes Mr. Talbott to hâve been, could not be discredited in this 
country before a court or jury, in my judgment, by bringing up his 
past history for gambling, where he had quit it, and established a 
business réputation for honesty in business of a number of years' 
standing between the period he indulged in gambling and the time 
he is sought to be impeached. The truth is, to go back and take up 
that kind of a charge against a man of that character would préju- 
dice your case." 

The reasons given by this witness for his opinions were in strict 
aceordance with the views frequently expressed by the courts upon 
the same or similar subjects. 

In Baker v. Com. (Ky.) 50 S. W. 54, 56, the court said: 

"We do not understand that the entire past lives of wltnesses are liable 
to be ransacked and exposed, and the whole history of thelr llves laid bare. 
We are of opinion that the perlod concernlng which the inquiry is made should 
bear some reasonable relation to the time at whlch the testimony Is given, 
and that a period of fifteen years is too remote." 

In Greenl. Ev. (15th Ed.) § 459, the author says: 

"The examlnatlon belng governed and kept within bounds by the discré- 
tion of the judge, ail inquiries into transactions of a remote date will, of 
course, be suppressed; for the interests of justice do not requlre that the 
errors of any man's life, long since repented of, and forglven by the com- 
munity, shoUld be recalled to remembrance, and thelr memory be perpetuated 
in judiclal documents, at the pleasure of any future litlgant." 

See, also, State v. Gesell (Mo. Sup.) 27 S. W. 1101; State v. Parker, 
96 Mo. 382, 390, 9 S. W. 728; State v. Houx, 109 Mo. 654, 663, 19 
g. W. 35; Whart. Cr. Ev. § 472. 

Why should we be called upon to answer complainant's question ? 
The mère fact that a man had in his early life been engaged as a 
gambler does not of itself establish the fact that he is unworthy of 
belief. It dépends upon the man. There are men who move in good 
Society, and are members of the church, whose réputation in the 
community where they réside for truth and veracity is bad, and 
whose réputation for honesty and integrity is not good. On the 
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other hand, there are gamblers who liave been engagea in that 
business for many years, who mingle mostly with. men engaged in 
the same occupation, whose réputation for tnith, for bonesty, and 
integrity is not bad. A man may indulge in many vices to such an 
extent as to destroy his gênerai character, yet his truthfulness and 
veracity may be absolutely unimpeachable. When it is considered, 
as this record shows, that Talbott had quit gambling; that he had 
the confidence of business men; that he was trusted in the manage- 
ment of extensive mining opérations; that he had held positions 
of trust, and had never betrayed the confidence reposed in him; that 
for years he had been the spécial administrator of Judge Davis' vast 
estate, and had so managed it, and at the close of the compromise 
thereof he had accounted for the same, and turned it over as required 
by law, without even a suggestion of any wrongdoing, and without 
a murmur of dissent on the part of any of the numerous heirs 
against any of his acts or conduct in relation thereto, — ^we are irre- 
sistibly led to the conclusion that Judge McConnell was right when 
he said in his testimony that for counsel to go back and présent a 
charge "against a man of that character" would only préjudice his 
case. 

In State v. Larkin, 11 Nev. 314, 330, the court had under consid- 
ération the question whether the district court had erred in re- 
fusing to give the following instruction: 

"The jury may, and it is their duty to, talje Into considération the chastity 
or want of chastity of any witness for the state in determining the credibility 
due such witness." 

In discussing this question, among other things, the court said: 

"This instruction Is not confined to any particular witness. It was, as we 
thinlj, intended to mislead the jury, acd was properly refused. It tells the 
jury, in effect, that want of chastity is sufficient to destroy the credibility 
of a witness. As a gênerai proposition, to be applied indiscriminately to ail 
cases, this is not true. A witness may be unchaste, and yet be truthful. A 
witness may be chaste, and yet be untruthful. The law afCords ample remé- 
dies for testing the credibility of witnesses without introducing testimony of 
spécifie acts of immorality, and in particular Instances allows greater latitude 
than in others, owing to the spécial facts and circumstances that surround 
each indtviduai case. There are, perhaps, exceptional cases where It might 
be proper to show the utter depravity of the moral character of a witness in 
order to establish the fact that such a witness Is not entitled to any crédit. 
But we are not dealing with the exceptions. The gênerai rule, as reeognized 
by a majority of the decided cases, is that évidence of bad character for chas- 
tity, where such character is collaterally, not directly. In Issue, is not admis- 
sible for the purpose of impeaching the credibility of a witness." 

To the same effect, see People v. Un Dong, 106 Cal. 83, 88, 39 
Pac. 12; Matthews v. Lumber Co. (Minn.) 67 K W. 1008; Calkins 
V. Eailroad Co. (Mich.) 78 N. W. 129; Rhea v. State, 100 Ala. 119, 
122, 14 South. 853; Thrawley v. State, 153 Ind. 375, 381, 55 N. E. 95. 

6. The Wholesale charges of dishonesty and conduct unbecoming 
attorneys in accepting fées on both sides is hardly worthy of any 
reply. Forbis & Forbis and Dixon & Kirkpatrick, of counsel for 
Andy, are virtually charged with unprofessional conduct because 
they accepted fées both from John A. Davis and from Andy. We 
hâve set forth in the statement the facts in relation thereto. The 
agreement made by counsel and the additional agreement signed 
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by John A. Davis of themselves konorablj acquit thèse counsel from 
any blâme, wrongdoing, or improper conduct in the premises. They 
are not deserving of any censure or criticism, and need no further 
justification. The charges against Toole, Clayberg & McOonnell, of 
counsel for the estate, are wholly unfounded, and hâve no support 
from any évidence contained in this voluminous record. There is 
nothing that retiects upon their honor as lawyers, or upon their 
întegrity as men. They may hâve made some mistakes in the trial 
of the bank suit. But, in view of ail the surroundings, we are un- 
willing to say, as a matter of fact or of law, that they did. They 
had to act from ail the circumstances within their knowledge, with- 
out knowing what the particular resuit might be. They exercised 
their best judgment; and, after ail is over, looking backward, it is 
easy for the parties interested, who lost the case, to say that it 
might hâve been better if counsel had acted differently. That can 
always be said by the losing party in the trial of any case. But 
we are not prepared to say that they ought to hâve pursued any 
other course than what they did. Certain it is that there was not 
anything in their conduct or management of the case that tends 
to show, in the remotest degree, that they acted as they did in pur- 
suance of any fraud, collusion, or conspiracy of any kind with any- 
body. 

7. We décline to discuss the motion made by complainant in the 
court below that she be allowed to amend her complaint so as to 
include additional charges of bribery and corruption. In the light 
of ail the circumstances disclosed in the record in relation thereto, 
it is suflBcient to state that, in our opinion, the court did not err 
in refusing the motion. 

8. There are numerous other spécifie points made by complainant, 
and many pages of testimony in regard thereto, which we deem 
unnecessary to discuss. It is enough to say that we hâve examined 
each and ail of them as carefully as the points we hâve discussed, 
and hâve arrived at the conclusion that upon the whole record, not- 
withstanding the peculiar and suspicions circumstances contained 
therein, the appellant has failed to make ont a case that would 
justify this court in granting the relief prayed for. The decree of 
the circuit court is afBrmed, with costs. 

ROSS, Circuit Judge, dissents. 



MBYER V. PENNSYLVANIA LTJMBEEMEN'S MUT. FIEE INS. CO. 

(Circuit Court, W. D. New York. April 22, 1901.) 

No. 17. 

FoBEiGN CoBPOKATioN— Action— Service os Dirbctors. 

Where a foreign corporation is doing business In the state, service 
made on a dlrector of the corporation within the state, having his perma- 
nent résidence In the state, — the cause of action having arlsen In the 
state, — is valld, under Code Civ. Proc. § 432.» 

1 Service of process on foreign corporations, eee note to Eldred v. Car Co , 
45 C. 0. A. 3. 
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Heman W. Morris, for plaintiff. 
Harris & Harris, for défendant. 

HAZEL, District Judge. This is a motion to set aside serrice of 
the summons upon the défendant. Service was made upon a director 
of the corporation within the state of New York. The director has 
his permanent résidence at Eome, in this state. The cause of action 
arose within the state. Moreover, I am of the opinion that the Com- 
pany is doing business within this state, and therefore a director of 
the défendant is a proper officer upon whom service of the summons 
can be efïected. Code Civ. Proc. § 432; Insurance Co. v. Spratley, 
172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569; Childs v. Manufacturing 
Co., 104 N. Y. 477, 11 N. E. 50. The opinion of Judge Wallace in Good 
Hope Co. V. Eailway Barb-Fencing Co. (C. C.) 22 Fed. 635, bears ont 
this contention. The case of Goldey v. Morning News, 156 U. S. 518, 
15 Sup. Ct. 559, 39 L. Ed. 517, relied upon by defendant's counsel, is 
clearly distinguishable from the case at bar. In that case the officer 
served was temporarily within the jurisdiction of the state of New 
York, and had no permanent résidence or domicile therein. The mo- 
tion to set aside service of the summons is denied. 



GENERAL ELECTRIO 00. v. JONATHAN CLARK & SONS 00. 

(Circuit Court, W. D. New York. January 18, 1901.) 

No. 25,374. 

]. Evidence— Admissions iisr Plkadtkgs. 

Admissions or déclarations of défendant contained in a pleading served 
by him on the adverse party in anotlier pending case may be ofCered In 
évidence by plalntifC In the case at bar, though not a party to the action 
In whieh the pleading is served. 
3. Pkivileged Communications. 

A communication to a coimselor, in the course of hls professlonal em- 
ployment, by persons other than the client or hls agent, Is not privUeged. 

Clark H. Timmerman, for plaintiff. 
Adelbert Moot, for respondent. 

HAZEL, District Judge. This is an application under section 869, 
Rev. St. U. S. It is claimed by the plaintilî that the défendant pro- 
poses to ofEer in évidence upon the trial of this case a portion of the 
record in an action now pending in the suprême court of the state 
of New York, in which the Bail & Wood Company is plaintiff and the 
Oomstock Company, .Jonathan Clark & Sons Company, and others 
are défendants. The plaintiiï further claims that the answer to the 
araended complaint in that action served on the attomeys for the 
Bail & Wood Company may not be offered in évidence on the trial 
of this case by the défendant, because it contains admissions and 
déclarations favorable to and corroborative of plaintifl's contention. 
Such admissions or déclarations contained in a pleading served upon 
the adverse party in a pending case are material, and may be properly 
offered in évidence by the plaintiff in this case, although not a party 
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to the action in wMch the pleading is served. The fact that the 
pleading sought to be produced and offered in évidence by the plaintifE 
is a copy of the answer, does net take from it the character of an 
admission or déclaration made by the défendant, which may become, 
under the circumstances claimed by the plaintiiï. compétent and ma- 
terial évidence. The question hère is whether a communication made 
to a counselor in the course of his professional employment by per- 
sons other than the client or his agent is privileged. The privilège 
extends only to communications by or on behalf of the client. Ran- 
dolph V. Quidnick Co. (0. C.) 23 Fed. 278. "The principle of the rule 
does not apply to the discovery of facts within the knowledge of an 
attorney or counselor which were not communicated to him by the 
client, although he became acquainted with such facts while engaged 
in professional duty as the attorney or counselor of his client. It is 
held that an attorney is bound to prodnce letters communicated to 
him from collatéral quarters, and to answer as to matters of fact 
as distinguished from matters communicated to him by his client in 
professional confidence." Crosby v. Berger, 11 Paige, 379, 42 Am. 
Dec. 117. The motion by the plaintiff, General Electric Company, 
that Adelbert Moot be directed to appear and produce before William 
P. Strasmer, the commissioner appointed by the circuit court of the 
United States for the Northern district of Illinois, Northern division, 
in obédience to the subpœna duces tecum already issued out of this 
court, the copy of the answer to the amended complaint interposed 
in the Bail & Wood Company action by the défendant, Jonathan Clark 
& Sons Company, is granted, and an order may be entered requiring 
Adelbert Moot to appear before the commissioner, and produce said 
answer, on a day to be agreed upon by the parties, or, if they cannot 
so agrée, npon a day to be fixed by the court. In accordance with this 
view, the application of Adelbert Moot for an order vacating the 
order under review, to show cause why he should not produce the 
answer referred to, must be denied. 



KAUFFMAN v. RABDEK et al. 

(Circuit Court of Appeals, Eiglith Circuit April 10, 1901.) 

No. 1,473. 

1. CONTRACT— COKSTBUCTION— PUBPOSB AND INTENTION OF PaKTIES MCST PrB- 

TAIIi. 

TUe situation of the parties when a contraet Is made, its subject-matter, 
and the purpose of its exécution are always materlal to détermine the in- 
tention of the parties and the meaning of the terms they used, and when 
thèse are ascertained they must prevail ovep the dry words of the agree- 
ment. 

2. CONTHACT— ACCBPTANCE OF PARTIAL PERFOKMANCE BaRS RESCISSION. 

Where one party to a contraet has received and retained the beneflts 
of a substantial partial performance thereof by the other party, he can- 
not rescinâ it, but the contraet must stand, he must perform his part of 
it, and his remedy for the breach of complète performance by the other 
pai-ty is limited to compensation therefor in damages. 

8. CONTKACT— Action Maintainable upon Partial, without Complète, Per- 
formance. 

A party to a contraet, who has conferred upon the other party thereto 
the beneflts of a substantial partial performance thereof, but who has not 



17 2 108 FEDERAL REPORTER, 

completely performed the agreement, may malntaln an action agalnst the 
other party for spécifie performance, or for damages for the latter's fail- 
ure to perform, upon plea and proof of his own partial performance, witti- 
out plea or proof of hls complète performance, and the défendant In such 
an action may reeoup hls damages for the plaintifC's failure of complète 
performance, or may recover them in an independent action therefor. 

4. CoKTHACT— Dépendent Covenant— Brbach. 

The breach of a dépendent covenant, a covenant which goes to the 
whole considération of a eontract, gives to the injured party the right to 
rescind the eontract, or to treat It as broken and to recover damages for 
a total breach. 

5. CoNTKACT— Independent Covenant— Bkeach. 

A breach of an independent covenant, of a covenant wMch does not go 
to tlie •whole considération of a eontract, but which is subordinate and 
incidental to Its main purpose, does not constitute a breach of the entire 
eontract, or warrant its rescission by the injured party. The latter is 
still bound to perform his part of the eontract, and his only remedy for 
the breach is compensation in damages. 

6. Commercial Contraots — Interprétation— Performance. 

Commercial contracts must be interpreted In the light of commercial 
usages, and thelr performance must be such as business men would nat- 
urally eontemplate. 

7. CONTRACT— OFFaR OP DbLIVERY OF PERSONAL PsOPEETY — WhEN SuFFI- 

CIENT. 

AU that Is ordinarily requlred of a party to a eontract who has agreed 
to dellver personal property upon the payment of a debt or priée is that 
he shall put the property In some eonvenient place, subject to the dis- 
posai of the payor upon his compliance with the terms of the eontract, 
and that he shall notify the promisor of the fact. 

8. Samb. 

Nine parties agreed to pay ?35,0(X) and interest to A. on or before a day 
certain, and A. agreed to assign and deliver certain stock in a corporation 
to them when they pald the money. A. deposited the stock In a bank in 
the clty of St. Louis,, where the eontract was made, and more than 40 
days before the day certain caused the obligors to be notified that the 
stock was in the bank, subject to thelr disposition, upon thelr payment of 
their debt. Some of the nine parties resided and conducted business in 
St. Louis; others, in Chicago. Held, this was a reasonable, falr, and sutH- 
cient offer of performance of his eontract by A. 

Thayer, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This is an action on a eontract. At the close of the évidence the court di- 
rected a verdict In favor of the défendants. The wrlt of error challenges the 
judgment which foUowed that verdict. The materlal facts established when 
the court directed the verdict were thèse: Tbe plaintiff in error, John W. 
Kauffman, was in 18&5 the owner of certain real estate in the clty of St. Louis, 
Mo., at the northwest corner of Nlnth and Olive streets. On June 19, 1895, 
he made a lease of this property to the Central Eealty & Improvement Com- 
pany, a corporation, for a rental of $35,000 per annum, payable quarterly on 
August Ist, November Ist, February Ist, and May Ist In each. year. In July, 
1895, the Century Building Company, a corporation, was organized for the 
purpose of taklng an assignment of this lease and constructing a building on 
thèse premises. On July 19, 1895, the lease was assigned to the Century 
Building Company, and that corporation assumed the payment of the rents 
reserved therein to the plaintiff, Kauffman. After the lease of June 19, 1895, 
liad been made, the défendants In error and thelr associâtes, for the purpose 
of relievlng the Century Building Company of the payment of the rent on this 
lease for one year, and of securing the payment and satisfaction of the flrst 
S85,000 payable upon this lease, made the followlng eontract with John W. 
Kauffman: 
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"This agreement, made and entered Into in trlpUcate this 19th day of June, 

1895, by and between John W. Kauffiman, of the city of St. Louis, party of the 
first part, and Henry Raeder, Jonathan Clai-k, B. S. Crocker, and A. S. Coffln, 
of the City of (3hicago, state of IlUnois, and C. W. Wall, A. 0. Kule, and R. 
i\ Kilgen, of the city of St. Louis, state of Missouri, and the McCormick- 
Kilgen-Rule Real-Estate Company, a corporation organized under the laws of 
the state of Missouri, of the city of St. Louis, state of Missouri, parties of the 
second part, witnesseth: That whereas, the said parties of the second part 
propose and intend to organize a corporation under the laws of the state of 
Missouri, and piarticularly under Act March 21, 1891, of the gênerai assembly 
of said state, with a capital stock of one million dollars ($1,000,000), six hun- 
dred thousand dollars (|600,000) of the same to be preferred and to draw a 
preferred dividend of six per cent. (6%) per annum, said company to be known 
and styled the 'Century Building Ckimpany,' or such other name as may be 
hereafter agreed upon, said company to be organized for the purpose of ac- 
quiring a certain lease, dated the lôth day of June, 1895, entered into between 
said party of the first part and the Central Realty & Improvement Company, 
which lease covers certain premises in the city of St. Louis, at the north- 
west corner of Ninth and Olive streets, in said city, and to which lease référ- 
ence is hereby made as part hereof, and also for the further purpose of erect- 
ing a building on said premises, including the premises covered by the Durn- 
ing lease, referred to in said last-mentioned lease; and whereas, the said par- 
ties of the second part hâve requested, and do hereby request, the said party 
of the first part to accept and) receive from said proposed corporation, or the 
said parties of the second part, in payment of four (4) installments of rent 
provided for in said lease, — said four (4) installments being respectively due 
August 1, 1895, the first day of November, 1895, the first day of February, 

1896, and the first day of May, 1896, and aggregating thirty-five thousand 
dollars (135,000) and being for eight thousand seven hundred and fifty dol- 
lars ($8,750) each, — three hundred and fifty (350) shares at par of the preferred 
capital stock of said proposed corporation, or thirty-five thousand dollars ($35,- 
000), divided into four (4) installments equal to said installments of rent; 
and whereas, the said party of the first part bas agreed to accept said shares 
of stock for said installments of rent, at and upon the times they become due, 
upon the condition that the said parties of the second part agrée, on or before 
the Ist day of July, 1898, to purchase said shares of preferred stock from said 
party of the first part/ at and for the price of thirty-five thousand dollars 
($35,000), and in addition thereto an amount equal to interest at the rate of 
six per cent (6%) per annum on the said several Installments of rent from 
the time they become severally due and payable, less any dividend which the 
said party of the first part may hâve reeeived on account of said preferred 
stock: Now therefore, the said parties of the second part do hereby agrée and 
bind themselves to purchase said preferred stock from said party of the first 
part, as hereinbefore reclted, and to pay therefor the price hereinbefore set 
forth; and the said party of the first part agrées to sell and transfer to said 
parties of the second part the said stock at the times and for the price here- 
inbefore set forth. This contract shall be binding on the said parties, re- 
spectively, and as well their respective helrs, executors, administrators, and 



"In witness whereof, the said parties hâve hereunto set their bands the day 
and year first hereinbefore written. 

"[Signed] John W. Kauffman. 

"Henry Raeder. 
"Jonathan Clark. 
"B. S. Orocker. 
"A. S. ColHn. 
"O. W. Wall. 
"A. o. Rule. 
"R. F. Kilgen. 

"McCormick-Kllgen-Rule Real-Estate Co., 
"[Corporate Seal.l R. F. Kilgen, V. Près., 

"A. O. Rule, Secy." 

Kauffman satisfied the debt and discharged the lessee and its assignée from 
their Uability for the $35,000 rent which fell due on and before the Ist day of 
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May, 1896, and took the 350 shares of the preferred capital stock o£ the 
Oentury Building Company accordlng to his covénant in this agreement. 
Some time in 1897 he assigned this stock and delivered the agreement to tbe 
Merchants-Laclede National Bank, a corporation engagea in a gênerai bauking 
business in the city of St. Louis, Mo., as collatéral security for an indeljtedness 
which he owed the bank. In September, 1898, he paid hls debt to the bauk, 
and redeemed and recorered possession of the certiflcates and the agreement. 
Durlng ail the time between the exécution of the agreement and the trial 
of this action the stock' and the agreement hâve been under his control, and 
he bas been able, willing, and ready to assign and deliver them to the défend- 
ants, upon their payment of the $35,000 and interest, pursuant to the terms of 
their agreement. On May 16, 1898, he caused the eashler of the Merchants- 
Laclede National Bank to send the followlng letter to each of the obligors in 
this agreement to pay the $35,000, and each of them received the letter in the 
ordinary course of the mail: 

"Dear Sir: As collatéral security to a Ipan made to John W. KaufCman, we 
hold 350 shares of the preferred stock of the Century Building Co., together 
with an agreement, signed by you and others, agreeing to pay for said stock 
.$35,000, with interest, amounting to $4,313.74 to July Ist next, the maturity of 
the agreement. We désire to notify you that we hold the stock and agreement, 
and to request you to arrange to take up your agreement on the date named, 
namely July Ist, 1898. Yours, truly, 

"[Signed] George E. Hoffman, Cashier." 

On July 18, 1898, the attorneys for Mr. Kauffman wrote to the défendant 
Jonathan Clark that the contract had not been performed on his part, that 
Mr. KaufCman proposed to take immédiate measures to enforce his rights as 
deflned in the agreement, and asked him to advise them if it would be neces- 
sary for them to resort to the courts to assert the rights of their client. Three 
days later Mr. Clark answered that he was ready at any time to perform his 
part of the contract, that he snpposed that If légal action was necessary to 
collect the claim that action must be taken against ail the parties to the con- 
tract, so that it would be of no avail for him to pay his proportion of the 
amount due, but that if Mr. Kauffman would accept the proposition he would 
pay him $5,000 and permit him to retain his proportion of the stock, provided 
he would release the writer from any further obligation on the contract. In 
Octoberj 1898, one of the attorneys of the plalntiff in error again demanded of 
Mr. Clark the payment of tlie amount owing upon the contract, and he declined 
to pay or take any further action in the matter, and waived a tender or pro- 
duction of the certiflcates of stock and their assignment. He declared that 
he did not intend to do anything about performing the contract, and that it 
would make no différence in his décision if the certiflcates of stocli were pre- 
sented. Upon this state of facts the court below directed a verdict for the 
défendants on the sole ground that no tender or offer of the certiflcates of 
stock and an assignment thereof to the défendants was made by the plaintiff 
or waived by the défendants on or before July 1, 1898, although it was con- 
ceded that they were in the control of the plaintiff, who was ready and willing 
to transfer them during this time, and that within four months after July 1, 
1898, a proper demand of performance was made of the défendant Clark, and 
he refused to perform and waivedi the production and offer of the certiflcates 
and assignment. 

Shepard Barclay and J, E. McKeighan (M. F. Watts, on the brief), 
for plaintiff in error. 

Wm. E. Garvin (R. L. McLaran and Jas. P. Dawson, on the brief), 
V'or défendants in error. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
lii'ered the opinion of the court. 

May one party to a contract, who has accepted and retained the 
beneflts of its substantial performance by the other party, retain and 
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enjoy thèse benefits, and still rescind the agreement, and escape ail 
the burdens and liabilities of the contract, because the flrst party 
has failed to perform at the exact tune stipulated therein a subor- 
dinate covenanc, incidental to the main purpose of the agreement, 
wMch goes only to a part of the considération, and whose breach 
may be compensated by damages? This is the most important ques- 
tion which this case présents. It will be conducive to brevity and 
perspicuity to obtain a clear idea of the relations of the parties to 
the agreement to be considered, their respective covenants therein, 
and the moving considérations which induced them to make their 
stipulations, before entering upon the discussion of this issue. This 
conception must be secured by the light of the fundamental rule that 
the situation of the parties when the contract was made, its subject- 
matter, and the purpose of its exécution are material to détermine 
the intention of the parties and the meaning of the tenus they used, 
and that when thèse are ascertained they must prevail over the dry 
words of the stipulations. Accumulator Co. t. Dubuque St. Ey. Ce, 
64 Fed. 70, 74, 12 0. 0. A. 37, 41, 42; 27 U. S. App. 364, 372; City 
of Sait Lake City v. Smith (0. C. A.) 104 Fed. 457, 462. 

On June 19, 1895, when this agreement was made, the plaintiff, 
John W. Kauffman, had made a lease of the valuable premises in the 
heart of the city of St. Louis involved in the negotiation to the Cen- 
tral Realty & Improvement Company for a term of years, whereby 
he was secured — First, by his légal right to eject the lessee and to 
take back the premises upon default in the payment of any install- 
ment of the rent; and, second, by the co venant of the lessee, in the 
receipt during the year then ensuing of a rent of $35,000 in quarterly 
payments. The défendants had formed the project of organizing a 
corporation, the Century Building Company, of purchasing this lease 
from the lessee, of assuming its covenants, and of constructing a 
building on the leased premises in the name of this prospective cor- 
poration. They could dérive no rents or income from the premises 
during the year then ensuing, while the building wa.f in course of con- 
struction, and they desired to carry the time of payment of this 
$35,000 forward to a period when the building would be completed 
and the property would be yielding an income. For this purpose 
they induced the plaintiff to make the contract under considération. 
In this agreement the plaintiff and the défendants made certain cov- 
enants with each other. By the dry words of the contract the 
plaintiff covenanted to accept preferred stock of the Century Com- 
pany at its par value for the $35,000 rent which was coming 
due in the then ensuing year, and to assign and transfer this stock 
to the défendants and their associâtes for $35,000 and interest there- 
on at 6 per cent, per annum from the time that the rent fell due by 
the terms of the lease. On the other hand, the défendants cov- 
enanted to pay this $35,000 and interest to the plaintiff on or before 
July 1, 1898. The légal effect, the real meaning, of the agreement 
was that Kauffman covenanted to release (1) the security of his right 
to eject the lessee and its assignée, and to recover back the premises, 
for a failure to pay any installment of this rent, and (2) the security 
of his lessee's agreement to pay it, and to accept in lieu of this 
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security tKe personal covenant of the défendants that they would 
pay the rent, with interest, on or before July 1, 1898, and the pre- 
ferred stock of the prospective corporation, which he agreed to hold 
and to délirer to the défendants upon their performance of tbeir cov- 
enant to pay the rent. The considérations which Kauffman agreed 
to give to the défendants for their covenant to pay the rent and in- 
terest were (1) the use by the prospective corporation of the leased 
premises for a year without the payment of any rent; (2) the release 
of the premises from KaufEman's right to retake them for the failure 
to pay any installment of this rent; (3) the release of the realty 
Company and of its proposed assignée, the Century Company, from 
liability to pay this rent; and (4) the assignment and transfer of 
the 350 shares of stock. The single considération which the défend- 
ants agreed to give to the plaintif: for ail thèse covenants was the 
payment of the |35,000 and interest on or before July 1, 1898. Thus 
it will be seen that the main purpose of the contract was the nova- 
tion, the release by the plaintiJï of the leased premises, of the les- 
see and of its proposed assignée ffom liability for the rent, and the 
covenant of the défendants to pay it with interest. The desidera- 
tum which induced the agreement and which went to the whole con- 
sidération of both sides was this novation. Without that the con- 
tract would never haA^e been made. The covenant of Kauffman to 
take, to hold, and to assign and transfer the stock to the défendants 
was subordinate and incidental to the main purpose of the agree- 
ment, never induced its making, and went only to a part of the con- 
sidération. It was not their prospective procurement of this stock 
that induced tlie défendants to promise to pay the $35,000 and in- 
terest, but it was the use of the premises by their corporation without 
the payment of rent for a year, and the release of the leased prem- 
ises, of the lessee, and of its proposed assignée from liability for this 
payment. They contemplated organizing the proposed corporation 
and issuing its stock themselveS;, and they were not hiring strangers 
to purchase this stock for them. Nor was it the prospective acquisi- 
tion of this stock, which this contract compelled Kauffman to hold 
in trust and to transfer to the défendants, that induced the plaintiff 
to agrée to release his property, his lessee, and its proposed assignée 
from liability for the rent; but it was the personal covenant of the 
défendants to pay it. The plaintiff was not desirous of purchasing 
the stock, but the défendants, by means of their covenant to pay the 
rent and interest, hired Mm to accept and hold it until they paid it. 
The terms of the agreement are not conditioned by either the market 
priée or the agreed value of the stock as in a contract of sale, but 
solely by the amount of the rent and the interest upon it. Thus the 
situation of the parties when the contract was made, the ends they 
sought to attain, and the very terms of the agreement compel the 
conclusion that its main purpose M'as the novation, that the stipula- 
tion concerning the stock went only to a part of the considération 
and was subordinate and incidental to this purpose, while the cov- 
enants which went to the whole considération of the agreement, 
those which actually induced the contract, were, on the one hand, 
the promise of the plaintiff to release the property, the lessee, and 
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its assignée from liability for the rent, and, on the otlier, tlie cov- 
enant of the défendants to pay it, with interest, on or before July 
1, 1898. 

Now the plaintiff has performed the suhstantial parts of his cov- 
enants, and the défendants hâve accepted and retained the suhstan- 
tial beneflts which they sought to secure by the performance of his 
covenants, while they hâve refused to perform any portion of their 
own. The plaintiff has released his property, his lessee, and its as- 
signée, the Century Company, from liability for the $35,000 rent, has 
furnished the use of his property to the défendants' corporation for 
a year without the payment of any rent, has accepted and held the 
preferred stock from 1896 until the présent time, and has offered and 
still offers to assign and deliver it to the défendants, as he agreed 
to do. The défendants hâve accepted, enjoyed, and still retain the 
use of the leased premises by their corporation during that year with- 
out the i)ayment of rent, and the release of the property, of the les- 
see, and of its assignée from liability for this $35,000. They hâve 
received and retained the great desiderata which induced them to 
make their promise, and yet they refuse to pay a dollar for thèse ben- 
eiîts and insist that they are absolved from aU liability because the 
plaintiff did not offer to assign and deliver the stock to them in 
accordance with every légal technicality on the very day when their 
obligation matured, although he was always ready and willing, and 
within four months thereafter he offered to do so in compliance with 
every requirement of the law which the défendants did not waive. 
Can a party to a contract retain ail the beneflts of a substantial 
performance of it by the other party, and then escape ail its burdens 
and repudiate ail his obligations by means of such a technicality as 
this? There are two principles of law which forbid such a manifest 
injustice and compel a négative answer to this question. This issue 
will be considered and discussed on the assumption that the défend- 
ants' theory of this case is sustained by the facts, — on the assumption 
that the plaintiff made no sufiBcient offer to assign or deliver the 
stock until after July 1, 1898, and that his failure to make this offer 
was never waived by the défendants. The évidence, however, is 
conclusive that. within four months after that date an adéquate offer 
on the part of the plaintiff to complète his performance of the agree- 
ment was made, and still the défendants refused to pay any part of 
the $35,000 and interest. 

One of the rules of law which compels a négative answer to the 
question now under considération is that when a contract has been 
partially executed, and one of the parties has derived substantial ben- 
eflts or has imposed upon the other material losses through the lat- 
ter's partial performance of the agreement, then the flrst party can- 
not rescind the contract on account of the failure of the second party 
to complète his performance, but the agreement must stand, the flrst 
party must perform his part of it, and his only remedy for the failure 
of the second party to completely perform is compensation in dam- 
ages for that breach. Gennan Sav. Inst. v. De La Vergue Eefriger- 
ating Mach. Co., 70 Ped. 146, 150, 17 C. C. A. 34, 38, 36 U. S. App. 
184, 190; 1 Chit. PI. (16th Am. Ed.) *333j Barbée v. Willard, 4 Mc- 
108 F.— 12 
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Lean, 356, 359, Fed. Cas. No. 969; Hunt v. Silk, 5 East, 449; Ham 
mond V. Buckmaster, 22 Vt. 375; Brown v. Witter, 10 OMo, 143 
Dodsworth V. Iron Works, 13 G. C. A. 552, 557, 66 Ped. 483; Swain v. 
Seameas, 9 Wall. 254, 272, 19 L, Ed. 554; Beck v. Bridgman, 40 Ark, 
382, 390; Andrews v. Hensler, 6 Wall. 254, 258, 18 L. Ed. 737; Con 
ner v. Henderson, 15 Mass. 319, 321; Teter v. Hinders, 19 Ind. 93 
Howard v. Hayes, 47 N. Y. Super. Ct. 89, 103; Welsh v. Gossler, Id 
112; Underwood v. Wolf, 131 III. 425, 23 N. E. 598; Brown v. Foster 
108 JS'.'Y. 387, 15 N. E. 608; Vanderbilt v. Iron Works, 25 Wend. 065: 
Lyon V. Bertram, 20 How. 149, 153-155, 15 L. Ed. 847; Clark v. Steel 
Works, 3 C. 0. A. 600, 53 Fed. 494, 499; Voorhees v, Earl, 2 Hill, 
288, 294; Barnett v. Stanton, 2 Ala. 181; Churchin v. Holton, 38 
Minn. 519, 38 N. W. 611; Treadwell v. Eeynolds, 39 Conn. 31; 21 
Am. & Eng. Enc. Law, 557, note 2. It is only when the parties to the 
agreement can be placed in statu quo that one may rescind or repu- 
diate the entire contract for the failure of the other to perform it. 
When one party has received the beneflts of substantial performance 
by the other without paying for them the price agreed on, and he can- 
not or does not return thèse beneflts, it is manifestly unjust to per- 
mit him to retain them without paying or doing as he promised to 
pay or do on account of his receipt of them. In order to avoid such 
an injustice, the party who has substantially performed may enf orce 
spécifie performance of the covenants of the other party, or may re- 
cover damages for their breach without plea or proof of complète per- 
formance, while the défendant, on the other hand, may recover by 
counterclaim or by an independent action the damages which he has 
sustaiûed from the plaintiiî's failure to completely fulflll his cove- 
nants. This rule is settled. In German Sav. Inst. v. De La Vergne 
Refrigerating Mach. Oo., 70 Fed. 146, 150, 17 C. 0. A. 34, 38, 36 U. S. 
App. 184, 190, this court considered its reason, its justice, and its ap- 
plication to cases of the nature of that now in hand at considérable 
length, cited màny authorities in its support, reviewed some décisions 
that illustrate ît, and, without repeating that discussion hère, we con- 
tent ourselves with a référence to the opinion in that case, and with 
the f ollowing apt and terse statement of the rule and its reason from 
IChit. PI. *333: " 

"Where the, plaintiff's covenant or stipulation constituted only a part of the 
considération of the defendant's contract, and the défendant has actually re- 
ceived a partial beneflt, and the breach on the part of the plaintifC mlght be 
compensated In damages, an action may be supported agalnst the défendant, 
without averrlng performance by the plaintlff; for, where a party has re- 
ceived a part of the considération for his agreement, It would be unjust 
that, because he had not had the whole, he should enjoy that part without pay- 
ing or dolng ahythlng for it, and theref ore the law obliges him to perform the 
agreement on his part, and leaves him to his remedy to recover any damage 
he may hâve sustalned in nôt havlng received the whole considération." 

An application of this rule to this case will not permit the injustice 
of allowing the défendants to deprive the plaintifiE of the $35,000 
rent and interest which is justly his due, while it wilI enable them to 
reduce his recovery by the amount of any damages which they sus- 
talned because the plaintiff did not legally offer them the assignment 
and delivery of the stock on July 1, 1898, when they ought to hâve 
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paid and he ought to liave delivered the stock. The case falls far 
within the rule. The covenant on account of the technical breach of 
which the defefldants sought to repudiate ail liability — the covenant 
to assign and deliver the stock to them — ^was a part, and only a small 
part, of the considération of their covenant to pay the rent and inter- 
est. The largest part of the considération, nay, the real considéra- 
tion, for that covenant, was the use of the leased premises by their 
corporation for a year without the payment of rent, and the release 
of the land, of the lessee, and of its assignée from liability therefor. 
This moving considération the défendants hâve received, and they 
hâve thus derived not only a partial benefit, but ail the substantial 
beneflts of a perfonnance of the contract. The record does net dis- 
close the market value of the stock, or whether or not it ever had any 
actual value, and the only intimation upon the subject is that one of 
the nine parties who were bound to pay the |35,000 and interest of- 
fered the plaintiff $5,000 and his share of the stock to release him 
from his liability under the agreement. The breach by the plaintifï 
of his contract to deliver the stock on July 1, 1898, can be readily 
compensated in damages. Those damages are simply the diminution 
in the market value of the stock between July 1, 1898, and the day in 
October when it is certain that a suiïicient offer to assign and deliver 
it was made. The rule which we hâve been considering prohibits the 
défendants from retaining the beneflts of the substantial performance 
of this contract by the plaintiff, and then escaping ail its substantial 
burdens on account of his technical failure to offer them the stock on 
the day when they agreed, but failed, to pay him the |35,000 and in- 
terest, and its application to this case will prevent injustice and work 
no wrong or inequity to any of the parties to this agreement. 

There is another principle of law which equally prohibits the main- 
tenance of the theory of the défendants in this case. It is stated by 
Lord Mansfleld in Boone v. Eyre, 1 H. Bl. 273, in thèse words : 

"Where mutual covenants go to the whole of the considération on both sides, 
they are mutual conditions, the one précèdent to the other; but where they 
only go to a part, where a breach may be paid for in damages, there the de- 
fendant bas a remedy on his covenant, and shall not plead it as a condition 
précèdent." Kitchie v. Atkinson, 10 East, 296; Stavers v. Curling, 3 Bing. N. 
C. 355; Lowber v. Bangs, 2 Wall. 728, 736, 17 L. Ed. 768; Hague v. Ahrens, 53 
Fed. 58, 3 C. C. A. 426, 3 V. S. App. 231. 

The breach of a covenant of the flrst class — a dépendent covenant, 
one Which goès to the whole considération of the contract — gives to 
the injured party the right to treat the entire contract as broken and 
to recover damages for a total breach. Leopold v. Salkey, 89 111. 412; 
Keck V. Bieber (Pa. Sup.) 24 Atl. 170; Parker v. EusseU, 133 Maes. 
74; Baiiroad Co. v. Van Deu-sen, 29 Mich. 431; Kichmond v. Railroad 
Co., 40 lowa, 264, 275. But a breach of a covenant of the second 
class, an independent covenant, a covenant which does not go to the 
whole considération of the contract and is subordinate and incidental 
to its main purpose, dbes not coustitute a breach of the entire con- 
tract, does not authorize the injured party to rescind the agreement, 
but he is still bound to perform his part of it, and his only remedy is 
a recovery of damages for the breach. Union Pac. Ry. Co. v. Trav- 
elers' Ing. Co., 83 Fed. 676, 679, 28 C. C. A. 1, 4, 49 U. S. App. 752, 
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759; Pordage v. Cole, 1 Saund. 320, note; Campbell v. Jones, 6 Term 
E. 570, 573; Surplice v. Famswoi'tb, 7 Man. & G. 576, 5S4; Obermyer 
V. Nichols, 6 Bin. 159, 160, 164; Burnes v. McOubbin, 3 Kan. 221, 
220; Butler v. Manny, 52 Mo. 497, 506; Turner v. Mellier, 59 Mo. 527, 
536; Pepper t. Haiglit, 20 Barb. 429, 440; Appalachian Co. v. Bu- 
chanan, 43 U. S. App. 265, 20 C. C. A. 33, 73 Fed. 1007. Now, the 
covenant of the plaintifP to assign and transfer the stock to the de- 
fendants did not go to the whole considération of the contract, but 
was subordinate and incidental to its main purpose, as bas already 
been shown. Its breach was susceptible of compensation in damages. 
Therefore, even though the plaintiff committed a technical breach of 
it, the défendants, who had accomplished the main purpose of their 
contract, and had accepted the benefits of the plaintiff's performance 
of that part of bis covenants which went to the whole considération 
of the agreement, the use of the leased premises by their corporation 
for a year without payment of the rent, and the release of the prem- 
ises, of the lessee, and of its assignée f rom liability therefor, were still 
bound by their agreement to pay this rent and interest, and their only 
remedy for the plaintiff's breach was compensation in damages. 

The application of the two rules which hâve now been considered to 
the trial of this case will eventuate in a fair, just, and équitable re- 
suit. The plaintiff will receive the rent and interest which the de- 
fendants agreed to pay him, less any damages which the défendants 
hâve sustained by the diminution In the market value of the stock be- 
tween July 1, 1898, when he should hâve offered to assign and deliver 
it, and the day thereafter when he did make a suflSicient offer to do so. 
The défendants will receive the stock which the plaintiff agreed to 
hold and to assign and to deliver to them, and they will pay the |35,- 
000 and interest, less any damages they sustained by the failure of 
the plaintiff to make his offer to complète the performance of his 
agreement in time. The manifest justice and equity of this resuit 
vindicate the purpose and the wisdom of the principles of law which 
compel it, and commend them to the reason and the judgment. 

Counsel for défendants in error hâve cited and discussed a large 
number of décisions which illustrate established and salutary rules 
of law that properly govern the cases in which those décisions were 
rendered, but which are inapplicable to the case at bar. One class of 
thèse décisions is well represented by Norrington v. Wright, 115 TJ. 
S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366, Bowes v. Shand, 2 App. Cas. 467, 
468, Bordenave v. Gregory, 5 East, 107, Bank v. Hagner, 1 Pet. 455, 7 
L. Ed. 219, Telfener v. Russ, 162 U. S. 170, 16 Sup. Ct. 695, 40 L. Ed. 
930, and Kelley v. Upton, 5 Duer, 336. The opinions in thèse cases re- 
late to the performance of executory contracta of sale, under which the 
défendants had received no benefits from partial performance by the 
plaintiff s for which they had not paid; and it is there properly held 
that without performance or offer of performance at the date by the 
plaintiffs they could not maintain actions, upon the principle, already 
adverted to, that where the plaintiff defaults and the parties can be 
put in statu quo the défendant may rescind. The distinction between 
thèse cases and the case in hand is that the défendants in the for- 
mer had not received and retained any benefits derived from the 
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partial performance by the plaintiffs for which. they had not paid 
the contract price, and the covenants which the plaintiffs had t'ailed 
to perform were dépendent covenants, which went to the whole con- 
sidération of the contract, while the défendants in this case hâve 
received and enjoyed the beneflts of a substantial performance by 
the plaintiff without paying the agreed considération therefor, and 
the covenant of which the plaintiff has committed a technical breach 
is a subordinate, independent covenant, incidental to the chief ob- 
ject of the agreement, and his breach may be readily compensated 
in damages. This distinction is noted by Mr. Justice Gray in his 
opinion in Norrington v. "Wright, where he says: 

"This case whoUy differs from that of Lyon t. Bertram, 20 How. 149, 15 
L. Ed. 847, in which the buyer of a spécifie lot of goods accepted and used 
part of them -with full means of previously ascertaining whether they con- 
formed to the contract." 115 U. S. 188, 205, 6 Sup. Ot 12, 29 L. Ed. 366. 

It is clearly pointed ont by this court in German Sav. Inst. v. De La 
Vergne Refrigerating Mach. Co., 17 G. C. A. 34, 70 Fed., at page 
154, and bv the circuit court of appeals in the Third circuit in Clark 
v. Steel Works, 53 Fed. 494, 498, 3 0. C. A- 600, 603, 3 U. S. App. 
358, 364, in thèse words: 

"If the défendants in Norrlngton v. Wright had retained and used the rail- 
road iron delivered to them after they had discovered the seller's failure to 
ship the stipulated quantities in February and March, they would not hâve 
been justjfled in resdnding their contract" 

Another class of authorities upon which counsel for the défendants 
rely is illustrated by Waterman v. Banks, 144 U. S. 394, 403, 12 Sup. 
et. 646, 36 L. Ed. 479, Kelsey v, Crowther, 162 U. S. 404, 408, 16 
Sup. et. 808, 40 L. Ed. 1017, Doloret v. Rothschild, 1 Sim. & S. 590, 
and Henderson v. Wheaton, 139 Hl. 581, 28 N. E. 1100. Thèse are 
cases upon option contracts, upon agreements in which the liability 
of the parties on one side is not fixed by the covenants in the cou- 
tracts at the time they are signed, but they simply agrée that they 
will become liable to do certain acts or to pay certain moneys 
if within fixed times the parties upon the other side of the contracts 
choose to give certain notices or to do certain acts. They are gov- 
erned by the indisputable rule that time is of the essence of such an 
offer to make an agreement, and that unless he who has the oj)- 
tion to flx the liability of the opposite party to the contract exer- 
cises it, and does the act or gives the notice prescribed to évidence 
his choice in the time and manner specifled in the contract, the 
liability never comes into being, and no action can be maintained 
upon it. The rule upon this subject which has received the sanction 
of the suprême court is stated in Waterman v. Banks, 144 U. S. 
394, 403, 12 Sup. Ct. 646, 36 L. Ed. 479. It is in brief that, where one 
agrées to sell and deliver and another agrées to buy and pay for 
property on a certain day, time is not of the essence of the contract, 
and the fact that the day fixed passes without payment or delivery, 
or offer to do either, will not entitle either party to refuse to com- 
plète it; but that, when one party to a contract agrées to do some 
act if the other chooses to give a specifled notice or to perform a 
8i)ecified deed or act within a time certain, there time is of the 
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essence of the contract, and a failure to give the notice or do the 
act prevents the création of the liability, because the contract in 
its inception is a mère oifer to become liable on certain terms, and, 
if the offer is not accepted, of course no liability is created. Cases 
of this character hâve no bearing on the questions at issue in this 
case (1) because the défendants in them hâve not received the bene- 
fits of a partial performance of the covenants of the plaintiff, (2) 
because the options which the plaintiffs failed to exercise went to 
the entire considérations of the contracts, while the covenant which 
the plaintiiï has broken goes only to a part of the considération 
of this agreement, and (3) because in those cases the parties upon 
one side of the contracts were by the teraas of their agreemeuts 
given the choice of creating or refusing to create the liability of the 
parties upon the other side of the contracts, by certain prescribed acts 
which they might do after the contracts were made, while in the case 
at bar neither the plaintiff nor the défendants secured any such option. 
The moment this contract was made ail the rights and ail the lia- 
bilities of the parties to it were irrevocably fixed by the covenants 
it contained. The plaintiff agreed absolutely to release the leased 
premises, the lessee, and its assignée from liability for rent for the 
year 1895-96, to take the preferred stock, and to assign and deliver 
it to the défendants. The défendants covenanted unconditionaUy 
to pay the rent and interest on or before July 1, 1898. One who un- 
dertakes by a promissory note to pay a sum of money on or before 
a certain day makes as absolute a contract to pay it as when he 
agrées to make his payment on a day certain. When the parties to 
this agreement had signed and delivered it, their rights and liabilities 
under it were absolutely flxed. Neither party had any choice or 
option to fulflll or accept the fulfillment of any covenant in the 
agreement. Either party could maintain an action for the breach 
of any covenant made by the other, and no choice or option of liability 
was left to either. The décisions upon option contracts hâve no 
relevancy to the issue presented in this case, and they are hère dis- 
missed. 

Cases hâve also been cited in which by the express terms of the 
contract time is made of the essence of the agreement, as in Shinn 
V. Koberts, 20 N. J. Law, 435, where there was an express stipula- 
tion that the deed should be ready on a day certain at 10 a. m., and 
that if the vendee did not pay the price at that time he forfeited 
ail his rights under the contract of purchase. Other cases hâve 
been reviewed in which by express stipulation the fulfillment of one 
covenant was made a condition précèdent to the performance of an- 
other, as in Washington v. Ogden, 1 Black, 450, 458, 17 L. Ed. 203, 
where the entire agreement was made "dépendent on the surrender 
and «ancelment of said contract with said Wright" within the 60 days 
limited for its performance. In thèse cases the courts properly held, 
in the one case that performance or an offer to perform, and in the 
other that surrender or cancellation of the contract with Wright, was 
indispensable to the enforcement of the agreement. But décisions 
of this character are irrelevant to the questions hère in hand, be- 
causç there are no express stipulations in the agreement in suit 
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that time shall be tlie essence of the contract, or that the performance 
of any act or the fulflUnient of any covenant shall be a condition 
précèdent to the exercise or to the fulfiUment of any other, because 
in those cases the défendants had not received and retained the 
benefits of a partial performance by the plaintiffs, and because the 
covenants there broken were dépendent covenants which went to 
the whole considération of the contract. 

A large number of cases hâve been discussed which simply hold 
that, before a party to mutual dépendent covenants which are to be 
performed at the same time can maintain an action for the breach, 
he mnst perform or offer to perform his part of them, unless the 
ofEer is waived by the other party to the contract. Bailey v. Lay, 
18 Oolo. 405, 33 Pac. 407; Thorpe v. Thorpe, 1 Salk. 171; Hill v. 
Grigsby, 35 Cal. 656; Ackley v. Richman, 10 N. J. Law, 305; Barbée 
V. Willard, à McLean, 356, Fed. Cas. No. 969; Johnson v. Wygant, 11 
Wend. 48; Summers v. Sleeth, 45 Ind. 598, Frey v. Johnson, 22 
How. Prac. 316, 325. But none of thèse décisions hold that a f all- 
ure of one party to perform or to offer to perform on the day flxed 
releases the other party from his obligation to fulfiU his covenants. 
But one of them discusses the question whether it is necessary for 
one who has partially performed his covenants to the other to 
allège complète performance or offer to perform in order to main- 
tain his action, and in that case (Fed. Cas. No. 969) the court cites 
Chit. PI. *333, and déclares that the true doctrine undoubtedly is 
that he is not required to do so. Moreover, the question thèse cases 
presented is immaterial to a décision of this case, because the fact 
is clearly established by the évidence and conceded by counsel for 
the défendants that a sufficient offer of complète performance was 
made by the plaintiff before this action was commenced. 

This brief review of the leading cases upon which défendants' 
counsel rely will serve to show why they do not convince us that 
their clients ought not to be permitted to retain the plaintiff's sub- 
stantial performance of his agreement and to entirely escape from 
its burdens. None of the décisions they cite were conditioned by such 
a partial performance, by the receipt and rétention by the défend- 
ants of the beneâts of the plaintiff's substantial performance, or 
by so slight a technical breach of a covenant so subordinate and 
incidental to the main purpose of the contract as those in the case 
at bar; and the principles of law which controlled the cases upon 
which they rely are irrelevant to the issues in this case, and, if 
applied, would work a great and manifest wrong. The facts of this 
case bring it squarely under the salutary rules that (1) when a cove- 
nant goes only to a part of the considération of a contract, is in- 
cidental and subordinate to its main purpose, and its breach may 
be compensated in damages, such a breach does not warrant a rescis- 
sion of the contract, but the injured party is still bound to perform 
his part of the agreement, and his only remedy for the breach con- 
sists of the damages he has suffered tiierefrom, and (2) where one 
party to a contract has received and retained the benefits of a sub- 
stantial partial performance of the agreement by the other party, who 
has failed to completely fulflll ail his covenants, the first party can- 
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not. retain the benefits and repudiate the bardens of tbe contract, 
but he is bound to perform bis part of the agreement, and bis 
remedy for the breacb is limited to compensation in damages. The 
flrst party, upon plea and proof of his substantial partial performance, 
and without plea or proof of his complète performance, may main- 
tain an action either for spécifie performance or for damages on 
account of the failure of -the second party to perform, and the lat- 
ter may secure his damages for the plaintiiî's breach either by coun- 
terclaim or by an independent action. The failure of the court 
below to try this case in accordance with thèse establisbed priu- 
ciples of the law nécessitâtes a reversai of the judgment in favor 
of the défendants and another trial of this case. 

The conclusion which bas been reached renders it unnecessary to 
consider many of the questions which were presented and argued at 
the hearing of this case. It is based on the assumption that the 
plaintifl: made no suflicient offer to assign and deliver the stock on 
July, 1, 1898, when the défendants were bound to pay their debt. 
Counsel for the plaintiff in error insists that this assumption is not 
well founded in fact or in law, and this question will now be briefly 
considered. On May 16, 1896, the plaintiff caused the cashier of the 
bank which held the stock and the contract as collatéral to a loan 
which it had made to him to notify each of the obligors in the 
coTenant to pay him the $35,000 and interest, that the bank held 
this stock and agreement as collatéral security, and to request each 
of them to take them up pursuant to their corenant. This notice 
was susceptible of but one meaning, and that was that the stock and 
the agreement were in the bank, which was situated in the city 
of St. Louis, subject to the disposition of the obligors in the contract, 
upon their payment of the $35,000 and interest. It is contended 
by the défendants that the law required the plaintifl to seek out 
each of the défendants at his résidence or place of business, and 
tender or offer him the stock on July 1, 1898, or to suffer the penalty 
of a default in the performance of his obligation. There are au- 
thorities which sustain this contention, but they are inapplicable 
to the facts and circumstances of this case. The law never requirea 
the unreasonable, the impracticable, or the impossible. There were 
nine obligors in this covenant to pay the |35,000 and interest. There 
were nine différent parties who were entitled to receive this stock 
upon the payment of this money. Their contract was to pay it on 
or before July 1, 1898. Some of them resided and were engagea 
in business in Chicago. Some resided and were engagea in busi- 
ness occupations in St. Louis. The cities. are more than 300 miles 
apart. Each one of thèse obligors had the right under his con- 
tract to wait until the last moment of the business day of July 1, 
1898, before he was called upon by the agreement to pay the debt. 
If the contract required the plaintiff to search out each of thèse 
obligors at his résidence or place of business, and to tender him 
the stock on the last moment allowed him to pay the debt, in 
order to hold him liable upon his obligation, then its performance 
by the plaintifl was clearly impossible. It is said that if this is true 
it is the fault of the contract and the misfortune of the plaintiff, 
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and that the court cannot make a new contract for tlie parties. 
But the defect is not in the contract, but in its interprétation. It 
is the failure to apply to its construction the familiar rule that that 
interprétation which sustains and vitalizes an agreement, rather 
than that which paralyzes and destroys it, must be adopted. There 
is aiso a settled légal presumption, which conditions the interpre 
tation of the contract and the intention of the parties to it, which 
should not be ignored. It is that they must hâve intended to make 
a valid and practicable contract, not one that was void or that 
could not be performed, and that, if there is any rational inter- 
prétation of the agreement which will render its performance prac- 
ticable, that construction should prevail. Moreover, the parties to 
this agreement were not farmers or ranchmen, but they were busi- 
ness men, residing in great commercial cities, familiar with and prac- 
ticing commercial usages. Now, let the contract be read in the 
light of thèse rules and presumptions, and in the light of the situa- 
tion and knowledge of the parties when they signed it, and let us 
see how they intended that it should be performed. The subject- 
matter of the contract was in the city of St. Louis. The agree- 
ment was made, and was presumably to be performed, in that city. 
The creditor, Kaulïman, and a part of the debtors, resided in St. 
Louis, while the remainder were résidents of the city of Chicago, 
more than 300 miles distant. The parties to the agreement were 
men engaged in business in large cities. Such men are not accus- 
tomed to transact their business, to make the delivery of personal 
property, or to pay their debts at their places of résidence. They 
ordinarily conduct such transactions at convenient banks, in ofûces, 
or in shops during the business hours of the day. Thèse debtors 
knew ail thèse things when they made this agreement, and they 
also knew that it was impossible for their creditor to search out 
and tender this stock to each one of them on the last moment of 
the business day in such a way as to charge more than one of 
them, and yet each and ail of them promised to pay this debt, and 
they intended to perform that promise and to make a valid and 
practicable agreement. The conclusion is irrésistible that they never 
intended to require, and Kauffman never intended to agrée to make, 
any tender or delivery of the stock to each one of them at their 
several places of résidence or of business on the day when they 
agreed to pay the debt. The conclusion is irrésistible that ail they 
intended to require, and ail that Kauffman agreed to do, was that 
he should make such a reasonable delivery, or such a reasonable and 
practicable ofEer to deliver the stock, as business men under such 
circumstances would naturally contemplate. The vendor of personal 
property is not ordinarily required to carry it to the vendee and 
there to tender it to him, and the reason is that such a requirement 
is unnecessary and unreasonable. It would hâve been far more un- 
necessary and unreasonable to hâve required the plaintiff to search 
out each one of thèse nine debtors and to tender or offer to deliver 
to them the stock on the last moment of the business day of July 1, 
1898, and the contract caUed for no such performance. 
Commercial agreements must be interpreted in the light of com- 
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mercial usages, of reason, and of justice. It must be presumed tliat 
the intention of the parties to them regarding their perfoiinance, 
as well as their terms, is reasonable, fair, and practicable; and wliere 
a commercial contract between business men requires personal prop- 
erty, such as certiflcates of stock in a corporation, to be delivered 
to several parties at the same time that it requires tliem to pay 
a sum certain to the holder of the stocli, and no place of delivery 
is named in the agreement, a deposit of the property in a convenient 
business institution in the city in which the contract was made, in 
which its subject-matter was situated, and in which it was presumably 
to be performed, and a timely notice to the debtors that it bas 
been so deposited, is a fair, reasonable, and sufficient tender and 
offer of delivery by the holder of the property. Benj. Sales, §§ 679, 
707; Tied. Sales, §§ 94, 96, 207; Carpenter v. Holcomb, 105 Mass. 
280, 284; Wilks v. Smith, 10 Mees. & W. 355; Heard v. Lodge, 20 
Pick. 53, 60; Cobb v. Hall, 33 Vt. 233, 238; 2 Kent, Comm. *505. 
The plaintiff notified each one of the défendants, by means of the 
letter of the bank, that he was ready and willing to surrender the 
stock and the agreement upon the payment of the défendants' obli- 
gation, and that the stock was in the bank at their disposai when- 
ever such payment should be made. ïhey did not pay. They sug- 
gested no other way for the performance of the agreement. They 
were silent. They neither performed nor offered to perform their 
part bf the agreement, nor did they object in any way to the time, 
the place, or the manner of the plaintiff's offer. They knew, from 
the letter which they received, not only that the plaintifE offered 
them the stock, but that he had placed it in the bank subject to 
their disposai upon their payment of the debt they had promised to 
discharge. In view of the facts that the défendants in this case 
were bound under the law to pay this debt on or before July 1, 1898, 
whether the plaintiff completed his performance or not; that there 
were nine promisors in this covenant to pay; that each one was en- 
titled to the last moment of the business day of July 1, 1898, in 
which to perform, his promise; that each one was entitled to the 
stock or a part of it when he paid; that their résidences and places 
of business were more than 300 miles apaxt; that the contract was 
made, that it was presumably to be performed, and that its subject- 
matter was located in St. Louis; that the letter of May 16, 1898, in- 
formed the défendants that the plaintiif had placed the stock in a 
convenient business institution in that city subject to their disposai 
upon the payment of their debt; and that they neither objected to 
the course he pursued, nor performed nor offered ta perform their 
agreement, — our conclusion is that the plaintiff's offer of performance 
was fair, reasonable, and suflflcient. The judgment below is accord- 
ingly reversed, and the case is remanded to the court below, with 
instructions to grant a new trial in accordance with the views ex- 
pressed in this opinion. 

THAYEE, Circuit Judge (dissenting), I am not able to concur 
in the foregoing opinion, and accordingly express the reasons for 
my dissent, doing so with as much brevity as possible. The opinion 
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of my associâtes, as I view it, deals for the most part with prin- 
ciples of the law of contract, which, however correctly stated and 
reinforced by authority, are net in my judgment applicable to tbe case 
in hand. By the tenns of the agreement ont of which this contro- 
versy arises the plaintiff below agreed to take certain, shares of 
preferred stock in the Central Building Company "in payment for 
four installments of rent" under his lease, as the same became due. 
I can perceive no sufficient reason for saying that the delivery of 
thèse shares of stock did not operate as payment for the four in- 
stallments of rent, and that the plaintiff merely held the stock 
when delivered in trust and as collatéral security for the rent, as 
the majority of the court seem to hold. This view is not only op- 
posed to the language of the agreement, which recites that the 
défendants had requested the plaintiff to take the stock "in pay- 
ment of four installments of rent," and that he had agreed to do 
so, but it is not in harmony with the conduct of the plaintiff him- 
self, since it appears that he hypothecated the stock to secure his 
Indebtedness to the Merchants-Laclede National Bank and that it 
remained hypothecated with that institution for at least two months 
after the défendants' option to purchase the stock expired; that 
is to say, for two months subséquent to July 1, 1898. In view of 
the language of the agreement and the conduct of the parties, I 
am of opinion that the stock became the absolute property of the 
plaintiff as soon as it was delivered to Mm; that it was taken in pay- 
ment of the rent, and extinguished the same; that the plaintiff had 
an undoubted right to hypothecate it; and that there is no substan- 
tial foundation for the novation theory which is outlined in the opin- 
ion of the majority. As I feel constrained to construe the contract, 
the parties entered into the following stipulations: The plaintiff 
agreed to accept the preferred stock in payment for certain rent 
which was to accrue, his motive being, doubtless, to aid in the con- 
struction of a valuable building on the leasehold premises, which 
would insure the payment of many future installments of rent that 
were to accrue under his lease, and at the same tiuLe greatly enhance 
the value of his property. On the other hand, the défendants agreed, 
if the stock was taken in payment of the rent, to purchase it f rom the 
plaintiff "on or before the Ist day of July, 1898," for a sum equal to 
the amount of rent which it had discharged, and the plaintiff agreed 
to sell the stock at that price. The resuit was an executory agree- 
ment for the sale of the stock, by virtue of which the défendants had 
the option to buy it at any time before July 1, 1898, when their obliga- 
tion to take it and pay the purchase price became absolute. The 
plaintiff on his part had the right to caU for performance on July 1, 
1898, but not before that time. The contract in question is not 
essentially différent from many contracts for the sale of stock and 
other securities which are daily made, whereby a vendee acquires the 
right to exact performance at any time intermediate the making of 
the agreement and a certain future date, whereas the vendor ac- 
quires the right to call for performance only at the latter date. The 
real question in the case, therefore, as I view it, is not the one stated 
at the commencement of the majority opinion, and declared to be 
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"the most important question"; but the question is whether the plain- 
tiff's admitted failure to tender the stock on July 1, 1898, and to de- 
maud payment tkerefor, released'tlie défendants from their obliga- 
tion to perform. This was the question whieh was decided below 
in the affirmative, and, as I think, rightly decided. This is not a 
case, as I view it, where a question anses concerning the right of a 
person, who has accepted and retained the benefits accruing from a 
substantial performance of an agreement, to décline to pay for what 
he has received because of some slight default by the opposite party 
whieh may be compensated in damages. When the stock was accept- 
ed by the plaintifF, it paid for the installments of rent, because such 
was the express agreement of the parties, and presumptively, at least, 
the stock was adéquate payment. After the stock was delivered the 
plaintiff held the défendants' obligation to buy it on or before July 1, 
1898, at a given price; but to maintain an action on this obligation 
it was his duty to do whaterer would be required of any other vendor 
of stock who agrées to sell and deliver the same on a certain future 
day, or on any intermediate day if the vendee elects to call for an 
earlier delivery. In such cases the rule is that on the day when the 
option expires the vendor must tender the stock and demand pay- 
ment; time being of the essence. To put the vendee in default there 
must be an offer of the secnrity sold and a demand for payment, or a 
waiver of the tender by the vendee. Waterman v. Banks, 144 U. S. 
394, 12 Sup. Ot. 646, 36 L. Ed. 479; Norrington v. Wright, 115 U. S. 
188, 6 Sup. et. 12, 29 L. Ed. 366; Kelsey v. Crowther, 162 U. S. 404, 
408, 16 Sup. et. 808, 40 L. Ed. 1017; Kelley v. Upton, 5 Duer, 336; 
Summers v. Sleeth, 45 Ind. 598; Doloret v. Rothschild, 1 Sim. & S. 
590; Shinn v. Roberts, 20 N. J. Law, 435, 444, 43 Am. Dec. 636; Stil- 
well V. Bowling, 36 Mo. 312; Henderson v. Wheaton, 139 111. 581, 28 
N. E. 1100. 

I do not understand that this rule of law is disputed, but the 
effort seems to be to differentiate the case at bar from those cited, and 
to show that the rule is inapplicable, on the ground that the contract 
in suit was not a contract of sale. Now, on the day when the plaintiff 
had the right to tender the stock in question and exact payment there- 
for, no such tender or demand was made. The plaintiff did not even 
hâve possession of the stock, but the same was then hypothecated 
to a third party, and remained in its hands for more than two months 
thereafter. The letter whieh was written by the pledgee of the stock 
on May 16, 1898, did not advise the défendants whether the Mer- 
chants-Laclede National Bank held the stock as the absolute owner 
or as pledgee. Neither did it advise the défendants that the bank 
was acting as agent for the plaintiff, or request the défendants to ap- 
point a suitable place for the delivery of the stock on the day when 
the plaintiff was entitled to exact payment. The letter was silent on 
each of thèse essential points, and for that reason it imposed no lia- 
bility on the défendants and called for no action on their part. The 
letter was entirely consistent with the view that the bank had become 
the absolute owner of the stock; and, if such was the fact, then the 
défendants were under no obligation to take the stock from it and 
pay for the same, since an executory agreement like the one in hand 
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is not assignable, and the plaintifE's assignée could not Lave enforced 
performance of the agreement to purchase. Boykin v. Campbell, 9 
Mo. App. 495; Lansden v. McOarthy, 45 Mo. 106; Lawson, Cont. 
§ 352. The letter of the bank was at most a mère notice that the 
plaintiff had parted with the stock, and, as it did not state that the 
bank was acting as agent for the plaintiff, the natural presumption 
would be that it was acting for itself and of its own volition. In 
my judgment, therefcre, the letter in question did not alter the légal 
relations of the parties to any extent; and as there was no waiver by 
the défendants of their right to hâve the stock tendered to some one 
of them on the day the obligation to purchase became absolute, and 
as no request was made by the plaintiff to hâve them designate a 
place for delivery, I am of opinion that the trial court properly held 
that there could be no recovery, and that the iudgment below should 
be aifirmed. 



BUNKEE HILIi & S. MINING & CONOENTEATING CO. v. EMPIEE STATE 
IDAHO MINING & DEVBLOPING CO. et al. 

(Circuit Court, D. Idaho, N. D. May 4, 1900.) 

No. 138. 

1. Mining Claims — Pbiority of Location— Eppbct of Patent. 

A patent for a mining clalm is not concluslve as to the date of loca- 
tion, such fact not being one wlilch it is essential for the land office to 
détermine In issulng the patent; hence the failure of the owner of an ad- 
joining daim, where the two overlap, to eontest the application, is not an 
admission on his part of the priority of location of the patented claim 
whieh eoncludes him and debars hlm from thereafter contesting the ques- 
tion in the courts. 

8. SAME— OVBRLAPPING CLAIMS— LiMIT DP UNDERGROCND RiGHTS. 

The law contains nothing granting, under any circumstances, to a 
claim owner, a greater length of the discovered ledge underground than 
he owns of Its apex; hence ■where two claims overlap along the apex of a 
ledge, although the end Unes of the senior location converge, and meet 
within the other claim, so as to termlnate the rights of its owner at that 
point, the owner of the junior claim cannot take up the ledge in its down- 
ward course beyond such point, and continue to follow It withln the lim- 
its of his own end Unes, but his underground ownership of the ledge is 
bounded by the extension of the plane passing through the Une of the 
senior claim, which bounds his rights along the apex, where such line and 
his own end line, which marks his other boundary, converge in the di- 
rection of the dip of the veln. 
& Same. 

Ledges may be foUowed between the end-line planes of a claim with- 
out any limitation as to their dlp or course. 

At Law. Action to détermine mining rights. 

Lindley & Eickhoff, John R. McBride, Albert Allen, and J. H. 
Forney, for plaintiff. 
Heyburn, Priée, Heyburn & Doherty, for défendants. 

BEATTY, District Judge. The question involved in this action 
is the right of possession of or title to an underground portion of a 
mineral-bearing ledge, which is claimed by plaintiff through its own- 



390 



108 FEDERAL REPORTER. 



ership of the Stemwinder mining claim, and by défendants through. 
their ownership of the Last Chance and Emma mining claims. It 
involves the settlement of an underground mining conflict based 
upon surface rights. The mining law, as authoritatively interpreted, 
proves in many cases most cruel to important mining interests. 
Priority has become the chief élément of value in a mining location. 
However carefully a junior locator may lay his lines upon the pub- 
lic domain so as to carve therefrom a mining claim in exact con- 
formity to the law, he may nevertheless find himself robbed of what 
the law prétends to grant him by some senior locator, who, however 
carelessly he may hâve made his location, by accident, rather than 
by foresight, happens to hâve the ledge crossing two of his boundary 
planes, between which he f ollows it regardlesa of dip, strike, and 
ail junior locators. It is often most painful to enforce such a law, 
but, as it is, it must be foUowed until changed. It is remarkable 
that there seems to be no effort made for its improvement, which 
might so easily be done. In the trial of the cause many questions 
hâve been presented, which, with the facts concerning them, will 
be stated as considered. The following diagram shows the relative 
position of the mining locations as now claimed by the respective 
owners. The underground portion of the ledge in controveray lies 
within the planes extended westerly, passing through the claimed 
end lines of the Stemwinder, — the lines a — b and c — d. 




The important question is that of priority of location. As be- 
tween the Stemwinder and Emma it is by judicial détermination con- 
clusively settled in favor of the Emma. Défendants also claim a 
like conclusive détermination, âxing the date of location of the 
Last Chance on September 17, 1885, in an action between the Last 
Chance and Tyler Mining Companies; but, as neither the title of 
the Stemwinder nor the interests of its owners therein were in 
any way involved in that suit, the défendants' claim cannot be ad- 
mitted. The location notices of the Stemwinder and Last Chance 
are each dated September 17, 1883; but Divine, the locator of the 
Stemwinder, says he made a mistake in the date, and it should 
Lave been the 18th. While the witnesses identifled the particular 
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day of location, they differ as to whether it was the ITtli or 18th. 
The testimony shows that, on the day prior to the location of the 
Stemwinder, Divine and three of the Last Chance locators — ^Flah- 
erty, Smith, and Carlin — were in the country several miles east of 
the locaJity of thèse claims, and in the evening of that day they 
met in camp on Jackass prairie, about two to three miles northerly 
from such locality. They had heard of the location of the Bunker 
Hill, which lies next south of the Stemwinder, and Carlin reported 
that he had found it. The next moming ail thèse parties repaired 
to that neighborhood, and Divine discovered and located the Stem- 
winder, and, as he claims, before the other parties had discovered 
the Last Chance. He also claims that as late as the 20th he passed 
over the ground of the Last Chance; that no location of it had been 
made; that he was at the tree on which he subsequently saw the 
notice, and that then there was no notice on it. On that date — 
the 20th — ^he located the Tyler, and, while he says the ground now 
covered by the Last Chance, and lying between the Stemwinder and 
Tyler, was vacant, and while he must then hâve known, or at least 
had strong reason to believe, the ledge passed through it, he did 
not locate it, but left sufScient space between his two claims for 
the Last Chance, — a fact strongly suggesting that it had already 
been located. In addition to Divine's détail of the movements of 
the parties, which indicate that he was on the Stemwinder ground 
before they were on the Last Chance, and his direct statement of 
his prior location, the facts that, when he found a Last Chance 
stake on his ground, he protested until they removed it, — which 
Smith admits was done, — and that the Last Chance lies further up 
the hill than the Stemwinder, hâve some tendency towards the 
conclusion that the Stemwinder was the first located. 

Smith, one of the Last Chance locators, says that on the day 
they came from Jackass prairie — which he says was the 17th — the 
four named parties went up the hill where thèse claims are; that 
he went down into the gulch, leaving the others on the hill; that 
in about an hour Flaherty and Carlin came down, saying that Divine 
had located the Stemwinder, and that they wanted two notices 
written for the Emma and Last Chance; that the notice of the 
Enima referred to it as lying north of and adjoining the Stemwinder, 
and that of the Last Chance as lying north of ajid adjoining the 
Emma; but says that, instead of putting up thèse notices imme- 
diately, they were not posted until the 19th. His testimony is a 
clear admission that the Stemwinder was flrst located, but that ail 
were discovered on the same day, whicb. he says was the 17th, and 
not the 18th, as Divine says. The défendants criticise Smith's tes- 
timony, alleging that he had récent trouble with the owners of the 
Last Chance; but a comparison of his présent testimony with that 
given by him in a former case involving tie date of the Last Chance 
location does not suggest any material change in his testimony. 
The testimony of Carlin given in a trial between the Last Chance 
and Tyler was introduced, but it was in relation to the relative date 
of the Last Chance and T^ler, and throws but little light upon the 
exact time when the Stemwinder was located. My impression from 
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ail tbe testimony is tliat both the Last Cliance and Stemwinder 
were discovered on the same day, and at nearly the same tinie, 
but that the Stemwinder was prier in discovery and location. Con- 
sidering the movements of thèse prospectors, and the fact that the 
Last Chance locators were in the country at least a day before 
Divine, it is possible that they may hâve been on the Last Chance 
ground before Divine located the Stemwinder. While the prépon- 
dérance of the testimony seems to be in favor of the priority of 
the Stemwinder, yet, ail the circumstances considered, there is rea- 
son for doubt. It is therefore hoped that the reviewing court may 
find it consistent to disregard the usual rule of following the find- 
ings of fact adopted by the trial court, and examine the testimony 
independent of this conclusion. 

Does the granting of the patent conclusively flx the date of loca- 
tion of the Last Chance claim as at the time named in the loca- 
tion notice? The view that it should is not without reasonable 
support. The location notice is a necessary paper in the patent 
proceedings. We cannot imagine a valid notice without a date.' 
The date then appears in the proceedings. It is generaUy placed 
on the posted notice, but, even if not published or posted, it can 
be known by an examination in the land oÊQce. It seems to me 
that the existence of a notice, and the date of it, is as much a fact 
to be settled by the land department in issuing a patent as any 
fact connected with the application. There may be a few cases in 
which this rule would work a hardship upon adjoining claimants, 
but there are many more in which the hardship to the patentée is 
greater. If the question of date is forever left open, bis patent in 
this most important particular is but a snare to him. He may at 
any time be called upon to prove his title, and often after the wit- 
nesses are dead, and the means of proof are lost. The law, in grant- 
ing a patent, intends to change the unstable possessory title into 
one flxed and unassailable. Although Justice Field in the Eurêka 
Case said that it "is something upon which its holder can rely for 
peace and security," and that "in its potency it is ironclad," yet 
it does not seem that ail questions connected with the patent record 
are yet conclusively settled by judicial décision, and among them 
is that of the date of location oiÉ the patented daim. In Smelting 
Co. V. Kemp, 104 U. S. 640, 641, 26 L. Ed. 875, the court says that 
the oiïicers of the land department are authorized to settle mat- 
ters of fact in patent applications, that their action in such mat- 
ters is in its nature judicial, that "their judgment as to matters of 
fact properly detenninable by them is conclusive," and "that ail re- 
quirements preliminary to its issue bave been complied with," be- 
sides referring to the hardship on the patentée of submitting the 
same question to successive juries, and discussing the unassailable 
character of the patent; but the question of what those "matters 
of fact" and "requirements preliminary" are is left undefined, and 
remains the subject of conjecture and contention. In the Eurêka 
Case, 4 Sawy. 317, Fed. Cas. No. 4,548, the argument tends to sup- 
port the View that the patent establishes the date of location, and 
beyond question so, when the date is named in the patent itself. 
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However, thèse cases do not settle the question, but, so far as this 
court is conceraed, the circuit court of appeals of this circuit in 
Last Chance Min. Co. v. Tyler Min. Co., 61 Fed. 557, 9 C. C. A. 
613, has determined it. In that case this same question as to the 
same Last Chance mining claim was involved. The court says: 
"But it [the patent] does not fix the time the location was made. 
In order to détermine this question, it is necessary to introduce 
évidence independent of the patent." It is therefore held that the 
issue of the Last Chance patent does not conclusively fix the date 
of location. The Stemwinder and Last Chance claims as located 
had a surface conflict, notwithstanding which the Stemwinder did 
not protest the application for patent to the Last Chance. Whether 
this omission was an admission by the Stemwinder of the priority 
of location of the Last Chance is the question most earnestly dis- 
cussed by counsel. It is contended, and with much reason, that 
the proceedings in the land office for a patent are équivalent to a 
judicial proceeding against ail the world. The law requires such 
particularity of statement of what is claimed by the applicant, and 
such lengthy notice thereof, both by publication in public print 
and by the posting of notice on the claim, that it would seem that 
ail may hâve ample notice of what is claimed; and it aiso directs 
that, if objection is not duly made, ail parties are thereafter barred 
from making any objection to the issue of the patent. It is claimed 
that because of the surface conflict between the two claims the ap- 
plication for patent for the Last Chance was équivalent to an action 
against the Stemwinder with service of summons, that the failure 
of the Stemwinder to enter its objection and contest the applica- 
tion is équivalent to a default in an action in court, and that the 
land oflSce is a court invested with judicial functions for this spé- 
cial kind of action. Certainly it is well settled that "a judgment 
by default is just as conclusive an adjudication between parties of 
whatever is essential to support the judgment as one rendered after 
answer and contest." Last Chance Min. Co. v. Tyler Min. Co., 157 
U. S. 691, 15 Sup. et. 733, 39 L. Ed. 859. But, even considering 
the failure of the Stemwinder to object to the Last Chance applica- 
tion for patent as équivalent to a default in an action, the ques- 
tion still remains as to what facts are essential to support the 
judgment of the land department in issuing the patent. Is the 
date of location one of those essential facts? I think the authority 
is that it is not. In the case last cited there are some holdings 
bearing upon the question of res adjudicata that seem to be a 
guide hère. On page 687, 157 U. S., page 735, 15 Sup. Ct., and on 
page 862, 39 L. Ed., the court says: "The particular matter in con- 
troversy in the adverse suit was the triangular pièce of ground, 
which is not the matter in dispute in this action. The judgment 
in that case is therefore not conclusive in this as to matters which 
might hâve been decided, but only as to matters which were in fact 
decided." Again it says, "The question, then, is, what was in fact 
decided in that action"? It held and showed bj the pleadings that 
the date of location of the Last Chance was specially put in issue, 
and was considered and decided. In the proceedings for the Last 
108 F.— 13 
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Ciiance patent it cannot be said that sucli date was more tlian 
inferentially included in the pleadings or conclusion, and certainly 
it was ûot directly decided. Upon the question of priority, botli 
as to facts and the law, which this court must follow, the conclu- 
sion is that the Stemwinder location is prior to the Last Chance. 

The question of the underground rights of the Stemwinder re- 
mains for considération. After the location of the Last Chance 
the Stemwinder location was so amended that its north boundary 
line in running east bore more ta the north than the original north 
line, but it is made to appear by one of the illustrations, by plain- 
tiff's counsel, that the point of convergence of thèse two linea is 
so without the limits of the Last Chance as that it is not aiïected 
by the change. While there can be no question of the right of the 
Stemwinder to amend its notice and location, it cannot do so to the 
détriment of an intervening locator. But neither the original nor 
amended north line of the Stemwinder is the line of séparation 
between the rights of the parties in this case. Neither is the south 
line of the Last Chance the separating plane, for the reason that 
the Last Chance is the junior claim. It is conceded that défendants 
own also the Emma claim, which bas been adjudicated as prior 
to the Stemwinder, and therefore owns that part of the apex of the 
ledge within its boundaries. The south line of the Emma does not 
continue to the east quite to the east boundary of the Stemwinder, 
but it does continue in that direction beyond the limits of the ledge. 
The Stemwinder, then, so far as concerns the Last Chance, owns 
the apex of the ledge to its north line; but as to the Emma, it owns 
it only to the Emma south line. If the Unes of the Emma were 
so laid that this south line could be prolongea indefînitely, there 
can be no question that it would form the dividing line between 
the Emma and Stemwinder; but the Emma's légal end Unes so con- 
verge that they meet at the point designated on the above plat 
by the letter X, beyond which to the westward the Emma cannot 
follow the ledge. Can the Stemwinder take up the ledge in its 
downward course where the Emma loses it, and continue to follow 
it within the limits of its north line? If so, then it would own 
more along the course of the ledge beneath the surface than it owns 
on the surface or of the apex. In a few cases, in conséquence of 
the peculiar facts, the law has been so construed that less in length 
of the ledge is held beneath the surface than is owned of the apex; 
but in the Del Monte Case, 171 U. S. 88-91, 18 Sup. Ct. 895, 43 L. 
Ed. 72, the suprême court argues to the contrary, and it certainly 
is the clear design of the law that the lineal ownership of the ledge 
is the same under as upon the surface. There is nothing in the 
law granting, under any circumstances, the owner of the discovered 
ledge more under ground than he owns of the apex. On the con- 
trary, there are provisions to guard against this. As the case of 
Walrath v. Mining Co., 171 U. S. 293, 18 Sup. Ct. 909, 43 L. Ed. 
170, is understood, the court did give a locator more of the ledge 
under ground than he owned of its apex; but this was not con- 
cerning the primary vein, or the one upon which the location was 
based, but was of a secondary vein, which was unknown when the 
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location was made, and constituted no function in forming the lines 
of the claim. The court, on page 308, says: "Thèse propositions 
we affirm, with the addition that the end lines of the original vein 
shall be the end lines of ail the veins found within the surface 
boundaries." This, however, has never been held by any court con- 
cerning the discovery vein. My conclusion is that the Steinwinder 
owns only so much of the apex of the ledge measured along its 
center as lies between its south line as originally located and the 
south line of the Emma, and that in following the ledge on its 
downward course it must be between the prolongation of the planes 
passing through thèse lines which would end at their point of con- 
vergence indicated upon the plat by the letter Y. There is another 
view which might be taken of the Stemwinder's right; that is, that 
its south boundary line should be considered established, and that 
another line parallel to it should be established at the point where 
its ledge passes into the Emma; as was done by the suprême court 
in the Del Monte Case, supra. This rule cannot be followed hère 
because of the priority of the Emma. 

Défendants claim that the planes of the Stemwinder's end lines 
run more along the course than upon the dip of the ledge, and refer 
to the fact that this court once instructed a jury that this could 
not be done. Such instruction was given in the hurry of a jury trial, 
perhaps without sufflcient réfection, and the court may also hâve been 
somewhat biased by the still lingering view always entertained by 
the miner that ledges were to be followed upon their dip ; but I think 
thp instruftion was not in accord with the rule of the suprême 
court, which is simply that ledges are to be followed between end- 
iine planes without any limitation prescribed as to dip or course. 
Following the logic of that rule, I hâve not examined the évidence 
bearing upon the relation of the Stemwinder's end lines to the 
course or dip of the ledge. 

The défendant Last Chance Company claims to hâve held for 
over five years open, notorious, and adverse possession of the dis- 
puted premises, and that under the laws of Idaho it has a perfect 
title. I do not think the testimony shows such possession as is 
contemplated by the Idaho statute to confer title. 

While other questions hâve been referred to, those controlling 
hâve been above disposed of. The conclusion therefore is that 
plaintiff hâve judgment for so much of the premises in dispute as 
lies within the triangular space bounded by the perpendicular planes 
prolongea westerly passing through the south line of the Last 
Chance, the south line of tiie Emma, and the original south line of 
the Stemwinder, and indicated approximately upon the above plat 
by the triangle Z, Y, X. 
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HOOD T. HAMPaX>N PLAINS EXPLORATION 00., Limited. 

(Circuit Court, D. Nevada. April 1, 1901.) 

No. 695. 

CosTS — Taxation — Attached Puoperty — Ali.o'wancb to Keeper. 

In proceedlngs on objections by défendant to a taxation of costs, allow- 
ing a speelfied per dlem to the keeper of attached property, plaintifC's 
affldavits In support thereof showed that the rules of court had been 
substantlally complied with In the proceedlngs therefor, that the allow- 
anee was reasonable, and that a slmilar amount was allowed by défend- 
ant, for four years prior to the commencement of the suit, for Uke serv- 
ices. No counter affldavits were flled, and there vras no déniai of the 
facts stated in the supportlng affldavits, except a statement by défend- 
ants counsel that, in his opinion, half the sum allowed was ample com- 
pensation. Uelâ, that there was no error in the ruling of the clerk. 

Keeper's Pees. 

The property in charge of the keeper Is sltnate in Cnim CaSon, remote 
from habitation, and consists of mines, mining machinery, tramway, mining 
Implements, boardlng house and fumlture, blacksmith shop and tools, store 
building and merchandlse therein contained, officiai résidence and office and 
furniture, bunk houses for men, mining supplies, cord wood, quartz mlll and 
machinery, located about 18 miles from the town of Battle Mountain, In 
Lander county, Nev. This property was attached by the plaintiff in a suit 
brought against the défendant, and the sherlfC placed a keeper In charge 
thereof, on the 5th day of March, 1900, and the judgment in the suit was 
rendered on the 26th day of January, 1901. 106 Fed. 408, 

James F. Dennis, for plajntiff. 
Torreyson & Summerfield, for défendant. 

HAWLEY, District Judge (orally). This is an appeal from the 
clerk's ruling in allowing four dollars per day for keeper's fées. The 
défendant objects to the item of costs for keeper's fées upon the 
ground that no sufflcient showing is made for the taxation of said 
fées; that the pétition for keeper's fées does not comply with rule 
17 of this court; that the pétition does not set forth facts sufflcient 
to allow any costs for keeper's fées; that there is no showing that 
a keeper was employed; that the sum of four dollars per day is un- 
reasonable. The affidavits filed hy plaintiff show that the provisions 
of rules 17-lâ of this court hâve been substantlally complied with; 
that the sum of four dollars per day is reasonable; that this amount 
was allowed by the défendant for a period of four years prior to the 
commencement of this suit for like services. Ko counter aiîidavit 
has been flled by the défendant. No déniai of the facts stated in 
the affidavit in behalf of plaintiff, except the statement of defend- 
ant's counsel that, in lis opinion, two dollars per day would be ample 
compensation. Taking ail thèse facts into considération, with the 
situation and character of the property mentioned in the afiQdavits, 
I am of opinion that the clerk did not err in taxing the amount at 
the rate of four dollars per day. The ruling of the clerk is aflQrmed. 
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In re WILSON. 

(District Court, W. D. Virginia. May 8, 1901.) 

L Bankbdptcy— Exemptions. 

Wtiere a banlirupt claimed exemption ont of a stocit of goods In trade. 
and the référée found that the goods had been paid for, tlie banlirupt was 
entitled to an exemption therein, under Code Va. 1887, § 3680. 

£L SaME— ClAIM— SUFPICIENCY. 

Code Va. 1887, § 3639, provides for an allowance of an exemption ont of 
a stocli of goods on sélection by the householder In writing, describing 
each parcel or article, and afflxing to eaeh bis cash valuation thereof. 
jEfe/d!, that a claim by a banknipt of an exemption out of a stock of goods, 
claiming such stock In bulk, is an insufficient compliance wlth the provi- 
sions of the Code. 
8. Same— Sale dp Goods. 

Gode Va. 1887, § 3630, provides for an exemption to a householder of 
real and Personal estate, Including money to the value of not exceedlng 
$2,000. During the tlme between a pétition in bankruptcy and an ad- 
judication the bankrupt disposed of fjoods for whlch he had paid to the 
amount of $332.89, and also sold certain goods for whlch he had not paid, 
and for the proceeds of whlch he aecounted to the trustée. Beld, that 
the proceeds derived from goods sold by the bankrupt were exempt, where, 
wlth other property claimed by him, they did not exceed in value $2,000. 

W. D. Vaughan, for bankrupt. 
E. L. Jordan, for creditors. 

PAUL, District Judge. In this case the référée certifies to the 
judge of this court certain questions raised by exceptions filed by 
creditors to the allowance by the trustée of the bankrapt's claim of 
homestead under the exemption law of Virginia (section 3630, Code 
1887). The items in the homestead exemption, as set apart by the 
trustée, to which exceptions are filed, are the following: Stock of 
goods in trade. ail paid for, |663.98, cash on hand, in bank, |332.89. 

To sustain the exception to the allowance of the stock of goods in 
trade, two grounds of objection are alleged: First, that it is a shifting 
stock of goods, not shown to hâve been paid for. The référée, on the 
évidence, found that the goods had been- paid for, and the court, on 
an examination of the testimony, sustains his findings. The burden 
of showing that goods claimed as exempt under the homestead law 
hâve been paid for rests on the party claiming the exemption; this 
the bankrupt has shown in this case. The position that the property 
claimed is a shifting stock of goods, and cannot be set apart under 
the homestead law, is not sustained. The goods hâve been surren- 
dered in bulk, and the title thereto, by opération of law, vested in 
the trustée, and bv him are to be disposed of as the law directe. In re 
Tobias, 103 Fed. 68-71, 4 Am. Bankr. R 555. 

The second ground of objection to the allowance of the stock of 
goods is that it is not claimed as provided by the statute. Section 
3639, Code Va. 1887, provides how a homestead may be set apart in 
Personal estate. Section 3639 : 

"Such Personal estate shall be selected by the householder and set apart 
in a writing slgned by him. He shall, in the writing, designate and describe, 
with reasonable certainty, the estate so selected and set apart, and each par- 
cel or article, affîxing to each his cash valuation thereof; and the said writlnsr 
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shall be admitted to record to be recorded as deeds are recorded, in the county 
or corporation wherein such householder résides." 

The bankrupt bas not in Ms claim of homestead complied with the 
requirements of the section quoted. He bas simply claimed bis stock 
of goods in bulk. He bas not designated and described with reason- 
able certa,inty the estate so selected, and each parcel or article, and 
affixed to each bis cash valuation tbereof. His gênerai claim of his 
stock of goods in trade is as foreign to the requirements of the stat- 
ute as if he were a farmer, and claimed as a homestead exemption 
ail of the lire stock on bis farm, aggregating the value of the wbole. 
The requirement of the statute is a wise and reasonable one. Its pur- 
pose is to enable creditors to aseertain, by inspection of the diiîerent 
articles and the prices afiflxed thereto, whether the debtor is making 
a fair and honest claim of homestead, or whether he is giving an un- 
derestimate of its value, and thereby securing to himself property 
that should be subjected to the payment of his debts. 

The finding of the référée that the bankrupt, in claiming as part 
of bis homestead exemption his stock of goods in trade, and aiïixing 
thereto his aggregate value of the same, is designating and describ- 
ing the goods "with reasonable certainty," will be overruled. The 
bankrupt will be allowed to amend his claim of homestead so as to 
comply with the requirements of tbe statute (section 3639). 

The exception to the allowance as part of the homestead exemption 
of the sum of |332.89 is thus stated: "Because it is admitted that this 
amount or sum of money is the proceeds of the sale of goods made 
between the time of filing the pétition for adjudication of bankruptcy 
and tbe date the trustée took charge of the stock of goods." Tbe 
statute (section 3630) exempts to a debtor who is a householder "real 
and Personal estate, * * » including money and debts due him 
to the value of not exceeding two thousand dollars." Had tbe bank- 
rupt, at the date of his adjudication in bankruptcy, bave had this 
sum of 1332.89 in his possession, be could hâve claimed it as part of 
his homestead exemption. So, if, instead of selling the goods from 
which the money was realized, he had held tbem, he could, if they 
had been paid for, bave claimed tbem as part of bis homestead exemp- 
tion. Converting the goods into money placed tbe creditors in no 
worse condition than they would bave been had he retained tbe goods. 
"During the time between the adjudication and tbe appointment of 
the trustée, the bankrupt is a trustée of tbe property." Coll. Bankr. 
(3d Ed.) 461. 

There is no évidence that tbe bankrupt, holding tbe property until 
a trustée was appointed, in any way abused his trust or managed tbe 
property to the détriment of any créditer. Tbe évidence shows that 
the sum of $332.89 was realized on the sale of goods for which the 
bankrupt had paid. It also shows that be kept an account of the 
sales of goods for which he had not paid; that thèse sales amounted 
to $38.11, which sum bas been paid to the trustée. There is no charge 
of misconduct on the part of the bankrupt in selling thèse goods, 
either in the manner of disposing of tbem or in the prices realized, 

The Objection to the allowance of the said sum of P32.89 to th*" 
bankrupt as part of his homestead exemption is overruled. 
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In re 0L0THIE5B. 

(District Court, E. D. Pennsylvania. May 10, 1901.) 

Na 901. 

Bastkeuptcy— Discharge— FiLiNG Objections. 

Where spécifications of objection to a bankrupt's discharge were flleâ 
on tlie last day permitted by the rule, and thereafter the banknipt luoved 
to dismiss the objections as Insufficient, amended spécifications flled with- 
out leave of court will be stricken £rom the files on objection by the bauk- 
rupt 

In Bankruptcy. 

Léo G. Bemlieimer, for bankrupt. 

David Mandel, Jr., Henry M. Brownback, Nicholas H. Larzelere, 
and Louis M, Childs, for creditors. 

J. B. McPHEBSON, District Judge. The last day for âling spécifi- 
cations of objection to the bankrupt's discharge was April 25th, and 
before that date four creditors availed themselves of the right to ob- 
ject. On April 29th the bankrupt moved to dismiss the objections as 
insufQcient, whereupon two of the creditors, without having obtaîned 
leave of the court, filed with the clerk on May 3d amended spécifica- 
tions; and thèse I am now asked to make part of the record, with the 
same effect as if they had been properly filed. ISÎo effort was made, 
however, to account for the delay; and no reason has, therefore, been 
presented that wonld justify me in making such an order in the face 
of the bankrupt's opposition. General order 32 should be strictly 
complied with, and failnre so to do will only be excused when excel- 
lent reasons therefor are shown to the court. The amended spécifi- 
cations will therefore be stricken from the files. 

With regard to the original objections, they are so gênerai in char- 
aeter that their insufiSciency is apparent. Indeed, no attempt was 
made to support them, and they are accordingly dismissed. 



SIMPSON V. VAN BTTEN. 

SAME V. DEPUB. 

(Circuit Court, E. D. Pennsylvania. May 9, 1901.) 

Nos. 27, 36. 

BtNKKUPTCT— Execution Sales— Action to Set Aside. 

In a suit by a trustée in bankruptcy to recover from certain Judgment 
creditors of the bankrupt moneys received on the Judgments by levy and 
sales made wlthln four months of the adjudication In bankruptcy, judg- 
ment wlU be entered for défendants, where In the case stated it Is not 
alleged that, at the tlme the liens under the writs of scire facias were 
obtained, the exécution debtors were insolvent, under Bankr. Act 1898, § 
67, cl. "f," provlding that levles obtained through "légal proceedlngs 
agaînst a person who Is Insolvent" at any tlme wlthln four months prior 
to the filing of pétition ahall be deemed null and void on an adjudication In 
bankruptcy. 
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Edward J. Fox, for plaintiff. 

W. S. Kirkpatrick, for défendants. 

DALLAS, Circuit Judge. Lester T. Smith and William Dusenberry, 
co-partners, were on Marcà 21, 1899, upon the pétition of certain of 
their creditors, adjudged to be bankrupts by the district court of the 
United States for the district of New Jersey. On April 14, 1899, Ora 
0. Simpson, plaintiff in thèse cases, was appointed, and he now is, 
trustée of the said bankrupts. On December 31, 1897, John and 
James P. Van Etten, the défendants in one of the présent suits, ûled 
in the prothonotary's office of a Pennsylvania court a judgment note 
of Smith & Dusenberry, dated December 20, 1897, for the sum of $600. 
No exécution, however, was issued upon the judgment which was en- 
tered thereon until January 14, 1899, when a fieri facias was levied 
upon Personal property. The sherlff's sale in pursuance of this wi'it 
occurred on the 21st and 23d of January, 1899, and, of the amount 
realized from that sale, $639 waa paid to the said John and James 
P. Van Etten in satisfaction of their judgment. On January 14, 1899, 
Mary J. Depue, défendant in the other of thèse cases, caused a sim- 
ilar judgment to be entered against Smith & Dusenberry on a judg- 
ment note dated March 12, 1898, and on the same day upon which 
that judgment was entered a writ of fleri facias was issued thereon. 
In Ms retum to this latter writ the sheriff referred to the retum in 
the case of John and James P. Van Etten, and ont of the proceeds 
of the sale of personal property heretof ore mentioned the sheriff paid 
$543.70 to Mary J. Depue. The plaintiff, as trustée, seeks to re- 
cover in the actions now under considération the sums of money paid 
as bas been stated to the respective défendants, and he bases his 
claim to do so upon the contention that inasmuch as the sheriff did 
not make any levy until the 14th of January, 1899, which was within 
the period of four months prior to the adjudication of b. nkruptcy, 
ail the proceedings under the levies were nul! and void, and that con- 
sequently the fund realized belongs to the trustée for the creditors of 
the bankrupts. To support this contention the learned counsel for the 
plaintiffs has relied exclusively upon section 67, cl. "f," of the bank- 
ruptcy act of 1898, and therefore that clause alone need be considered. 
It isasfollows: 

"That ail levies, judgments, attachments, or other liens, obtained througb. 
légal proceedings against a person who Is Insolvent, at any tlme wittiin four 
months prior to the flling of a pétition In bankruptey against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attaehment, or other lien shall be deemedi 
■>vholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, uniess the court shall, on due notice, 
order that the right under such levy, judgment, attaehment, or other lien 
shall be preserved for the benefit of the estate; and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate as 
aforesaid. And the court may order such conveyance as shall be necessary 
to carry the purposes of this section into effect: provided, that nothing herein 
contained shall hâve the efCect to destroy or Impair the tltle obtained by such 
levy, judgment, attaehment, or other lien, of a bona flde purchaser for value 
who shaU hâve acgulred the same without notice or reasonable cause for in- 
quiry." 
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Thîs paragraph, it wîll be obserred, applîes (mly to cases -where 
liens hâve been obtained "through légal proceedings against a person 
wbo is insolvent," and this limitation is one which. cannot be disre- 
garded. As is said by Mr. Collier in bis work on Bankruptcy (3d Ed., 
p. 434): 

"Not ail liens obtained against one afterwards and -within four months ad- 
judged bankrupt are deemed nuU and void. It mnst appear that the person 
whose property Is subject to the lien waa Insolvent at the time of the création 
of the lien. It is évident a lien might be obtained against one who is adjudgea 
bankrupt within four months theieafter, but who was not insolvent at the 
time the lien was obtained. The act of bankruptcy and the Insolvency might 
hâve oceurred at some period subséquent to the création of the lien. If so, 
the adjudication of bankruptcy would In no way détermine -whether or not 
the party was insolvent at the time the lien was created." 

The correctness of this view of the effect of clause "f" is, I think, 
unqnestionable, and it is fatal to the claims hère presented. In each 
of the actions the parties bave agreed upon a case stated in the na- 
ture of a spécial verdict, and neither of thèse statements includes the 
essential fact that, at the time the liens under the writs of fleri 
facias yvere obtained, the exécution debtors were insolvent. This 
point being determinative, the considération of any other question is 
unnecessary. It follows from what bas been said that judgments 
should be entered for the respective défendants in each of thèse cases, 
and therefore it is so ordered. 



In re LESSER et al. 

(District Court, S. D. New York. Jannary 15, 1901.) 

Bankrtjptct— Discharge op Liens— Garnishments. 

Under Bankr. Act 1898, § 67f, which provides that "ail levles, Judg- 
ments, attachments or other liens obtained through légal proceedings 
against a person who is insolvent at any time within four months prior 
to the filing of a pétition in bankruptcy against him shall be deemed null 
and void in case he Is adjudged a bankrupt, and the property afCected by 
the levy, judgment, attachment or other lien shall be deemed whoUy dis- 
charged and released from the same," a provislonal lien acquired by the 
eervice of garnishment process more than four months prior to the filing 
of a voluntary pétition in bankruptcy by the défendant, but which, under 
the State laws, can be made effective only through a judgment, and a levy 
or demand thereunder, is discharged where judgment is not obtained un- 
til within four months prior to the filing of the pétition, slnce such judg- 
ment "afCects" the property, and cannot be made the basls of proceed- 
ings to enforce such lien. 

In Bankruptcy. On motion to vacate stay. 

Putney, TvFombly & Putney, for the motion. 
Andersen & Anderson, opposed. 

BBOWN, District Judge. This is a motion to vacate a stay of pro- 
ceedings heretofore granted against the further prosecution of two 
suits in Connecticut against the bankrupts, in which the Brainerd & 
Armstrong Company, a corporation, was plaintiff, and in which it 
had bj process of foreign attachment garnished certain debts owing 
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to the bankrupts. The gamishee ppocess was served in one suit in 
October, 1896, and in the other in June, 1897, by wMch under tlie law 
of Connecticut a lien was created, to continue until 60 days after judg- 
ment upon the property attached, to secure the pajment of any exé- 
cution that might be levied under the judgment recovered in the suit. 
Judgments were recovered in those suits on December 7, 1900. The 
bankrupts had flled their voluntary pétition in bankruptcy in this 
court on May 12, 1899, and were adjudicated bankrupts on the same 
day. On June 7, 1899, at a creditors' meeting, Mr. Barker was duly 
appointed trustée. On December 6, 1900, this court granted an or- 
der restraining the Brainerd & Armstrong Company from further 
prosecuting their proceedings in the suits above stated, which order 
was served upon them the same day, but after the entry of the above- 
named judgments. The présent motion is to vacate that order. 

Upon a previous pétition by Metcalf Bros. & Co. in this same bank- 
ruptcy proceeding (In re Lesser, 100 Fed. 433), it was held by this 
court that the provisional or inchoate lien acquired by filing a judg- 
ment creditors' bill more than four months prior to the proceedings 
in bankruptcy, could not be made available by the judgment creditor 
under section 67f of the bankrupt act, to obtain a préférence over 
other creditors, unless a judgment was obtained in that suit more 
than four months before the banlcruptcy proceedings. That décision 
has been recently aiSrmed on appeal in the circuit court of appeals 
(Dec. 6, 1900) in which, however, the question as to the effect of sec- 
tion 67f on an attachraent at law more than four months prior to the 
pétition in bankruptcy was reserved, without any expression of opin- 
ion thereon.^ 

On considering, however, the language of section 67f, its intention 
as declared in repeated adjudications in the circuit court of appeals, 
and the nature of the lien and the means necessary to make it ef- 
fectuai as shown by the statutes of Connecticut, I am unable to flnd 
any material distinction between the présent case and the former. 

Section 922 of the General Statutes of Connecticut provide that 

"No estate, wlilch has been attached shall be held to respond to the judg- 
ment obtained In the suit, either against the debtor or any other creditor, un- 
less the judgment creditor shall take out an exécution and hâve It levied on 
the Personal estate attached, or demand made on the gamishee In cases of 
foreign attachment within 60 days after the final judgment." See Beers v. 
Place, 4 N. B. R. 459, Fed. Cas. No. 1,233. 

By section 1252 this limitation is again made applicable to garnish- 
ments by foreign attachment. 

Debts owing to the défendant and attached by gamishee process, 
it is declared by section 1231, "shall be secured (that is, held fast) in 
the hands of such gamishee to pay such judgment as the plaintiff may 
recover." 

Section 1253 déclares: 

"If judgment be rendered in favor of the plaintiff In any action by foreign 
attachment, ail the effects In the hands of the gamishee at the time of the 
attachment or debts then due from him to the défendant • • • shall be 
liable for the payment of such judgment; and the plaintiff, on praying out an 

1 Opinion wlthdrawn, and case certified to suprême court. 
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exécution, may direct the offlcer serving the same to make demand of suct 
garnishee of the effects of the défendant in his hands and of any debt due to 
the défendant, and such garnishee shall produce or pay the same, to be taken 
or applied on said exécution." 

By the same section if the garnishee has parted with the effects or 
debt or fails to pay them over as demanded, scire f acias may be served 
on the garnishee to show cause, etc., and if found indebted, judgment 
on the scire facias may be entered against the garnishee. 

From thèse provisions it is manifest, it seems to me, that although 
an attachment of chattels belonging to a défendant, or an attach- 
ment of a debt owing to hira by a garnishee, créâtes a statutory lien 
for the payment of the judgment, this lien is only a proYisional one ; 
it does not create any property or right of property in the plaintifE in 
the things attached. It transfers to him no title whatsoever; it 
créâtes no jus in re, and is nothing more than the taking of the chat- 
tels or debt, actually or constructively, into the custody of the court, 
to be held by the court, for the purpose of subjecting the same to any 
levy or demand under exécution that may be made by the sherifl with- 
in 60 days after a judgment recovered in plaintiff' s favor as against 
any other créditer or vendee subsequently claiming the same. The 
judgment, the exécution and the levy by the sheriff in cases of Per- 
sonal chattels attached, or a demand of payment by the sheriff in the 
case of the garnishment of a debt, which is the same thing as à levy, 
are indispensable to make the lien of any avail to the plaintiff. In 
the case of Davenport t. Tilton, 10 Metc. (Mass.) 320, Ohief Justice 
Shaw, speaking of attachments under the law of Massachusetts, 
which are essentially the same as under the law of Connecticut, says : 

"An attachment of property on mesne process is a spécifie charge upon the 
property for the security of the debt sued for, and the property is set apart 
and plaeed in the custody of the law for that purpose, subject only to the con- 
dition that the attaching creditor shall obtain judgment in the suit, take ont 
exécution and levy upon the projherty so held wlthin a llmited tlme." 

The case of Beardsley v, Beecher, 47 Conn. 413, is to the same ef- 
fect. 

Such an attachment is, therefore, only a provisional or conditional 
lien, which can only be established or made effectuai by the subsé- 
quent recovery of judgment and a levy of exécution thereon. It nec- 
essarily follows therefore that unless a valid judgment can be recov- 
ered and a valid levy or demand under exécution can be made, the 
attempt to enf orce it by thèse means must be enjoined. Section 67f 
explicitly provides that 

"Ail levies, judgments," etc., "obtained through légal proceedlngs • • • 
at any time wlthin the four months prior," etc., "shall be deemed null and 
vold » * * and the property affected by the levy, judgment, attachment 
or other lien, shall be deemed wholly discharged and relieved from the same 
and shall pass to the trustée as part of the estate of the bankrupt" 

This applies to voluntary as well as involuntary proceedings. Coll. 
Bankr. (3d Sjd.) 433. As both the judgments are'in this case null and 
void and no levy or demand of payment under exécution can law- 
fully be made «nder them, the plaintiff in the attachment suits should 
be enjoined from attempting by such means to obtain an unlawful 
préférence. 
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In the Case of Lesser above cited, the court of appeals in îts opin- 
ion by Shipman, C. J., says: 

"If the court whlch rendered the decree had power to create priority the 
right to priority is perfected, but If the judgment so far forth as It directs 
priority becomes waste paper the lien Is gone. * » • The Metcalfs cannot 
hâve the beneflt of the decree whieh directs paytnent to them of their judg- 
ments in the actions at law, because préférences created by the decree were 
made null by the banlcrupt aet." 

Similarly hère, botà the judgment and the levy, whlch are neces- 
sary to anj application of the property attached to the plalntlfE's use 
are by section 67f rendered null and void. 

A fùrther provision of the same section also déclares that the "prop- 
erty affected by the levy, judgment." etc., "shall be deemed wholly 
discharged." Any property attached, it seems to me, is clearly with- 
in this provision as being "affected by the judgment and levy" inas- 
much as it is only through a judgment and a levy that any applica- 
tion of it for the plaintiff's beneflt can be made. The gênerai inten- 
tion of the bankrupt law by this section to prevent ail préférences in 
favor of one creditor over another from being obtained through any 
judgment or levy within four months, is strongly stated by the court 
of appeals in this circuit in the case of In re Kenney (Dec. 6, 1900) 
105 Fed. 897, where the court speaking by I^acombe, Circuit Judge, 



"There can be no doubt that It was the Intention of eongress by this sec- 
tion to prohibit ereditors of a bankrupt from obtalning préférences over other 
crcditors as the resuit of any légal proeeedings against hlm, during the period 
of four months prior to the flling of the pétition. And apt words are used to 
express that intention." 

I do not see how any fair and reasonable effect can be given to the 
explicit language of section 67f or to its évident intention to prevent 
préférences, without holding that such attachments can no longer be 
enforced by taeans of a judgment or a levy recovered within four 
months of the bankruptcy proeeedings. For some purposes, no 
doubt, such judgments may remain. Section 67f itself recognizes 
one most useful purpose, viz. to secure, where necessary, a beneflt to 
the trustée in behalf of ail the ereditors. Such a judgment may also 
liquidate the amount due on an unliquidated claim, and be valid 
for that purpose. But as a means of enforcing a préférence, and 
still more where an exécution thereon and levy or demand thereunder 
are necessary to effectuate a préférence, the judgment and exécution 
are declared null and void. The object of section 67f plainly is to 
prevent any judgment or exécution or levy from being so used; 
and ail attempts to make use of a judgment or levy for that purpose 
when acquired within four months should therefore be enjoined. 

The motion is, therefore, denied. 
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In re LESSER et al. 
(District Court, S. D. New York. Febniary 16, 1901.) 

L BAHKRUPTCY — DiSCHAEGB— CONCKALMENT OP AsSETS. 

After the appointment of a trustée In bankruptcy proceedings, the con- 
cealment of assets which were not tumed over to a receiver previously 
appointed by a state court, and who is entitled to possession of such as- 
sets, is equally a concealment froœ the trustée, and warrants the refusai 
of a discharge to the bankrupt. 
S. Samk — Fai.sb Oath — Spécification Conformed to Proof. 

A willfully false statement in the schedule of a banlmipt that ail his 
property has gone into the possession of a state receiver, when in tact he 
has property which he did not turn oTer to such receiver nor schedule, 
constitutes the making of a false oath, which debars him from the right 
to a discharge, The spécification may be conformed to the proof. 

In Bankruptcy. On application for discharge. 
See 100 Fed. 433. 

Blumenstiel & Hirsch, for bankrupts. 

Andersen & Andersen, Black, Olcott, Gruber & Bonynge, Epstein 
Bros., Hays, Ureenbaum & Hershfleld, and Stickney, Spencer & Ord- 
way, opposed. 

BEOWN, District Judge. In opposition to the discharge of the 
banlcrupts, the objecting creditors allège concealment of assets and 
a false oath in regard thereto. XJpon the évidence taken by the ret- 
eree, he flnds an undoubted large concealment of assets by the bank- 
rupts, and the évidence seems to justify that flnding; but the référée 
does not sustain the spécifications, for the reason that prior to the 
bankruptcy proceedings, in a suit in the state court between the 
partners, a receiver was appointed by the state court, ^ho took pos- 
session of a large part of the assets ; and as that receiver has never 
been dischar ged, he helds that it is the receiver who is entitled te 
"whatever the bankrupts cencealed, and that consequently there has 
not been a concealment of assets from the trustée in bankruptcy 
within the language of section 29b (1). 

1. This is a technicality which ought not to shield the bankrupts 
from the conséquences of their fraudulent acts or to defeat the in- 
tention of the bankrupt law. After a trustée has been appointed in 
bankruptcy proceedings a concealment of assets which hâve not been 
turned over to a préviens receiver, is equally a concealment from 
creditors, the actual beneflciaries, whether through a receiver or 
through a trustée, so that the intention of the law is equally thwart- 
ed. As respects a discharge, I think the law sheuld be applied ac- 
cording to its spirit and intent, rather than according to the letter 
alêne. 

Tt has already been adjudged, however, by the state court of ap- 
I)eals that the partnership suit in the state court and the appoint- 
ment of a receiver therein, were fraudulent and void as against cred- 
itors. Under this adjudication I do not see how any proceedings 
could be taken to enforce further payments to the receiver of the 
assets withheld by the bankrupt, or how the receiver could there- 
after be entitled to them; so that since that adjudication, at least, 
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if not before, the concealment was virtually and in effect a conceal- 
ment from the trustée in bankruptcy, who from that time was en- 
titled to any assets undisposed of under the receivership. 

2. Besides this, moreoyer, the schedules of the bankrupts, in re- 
citing with some fullnesis the partnership suit and the appointaient of 
a receiver therein, state explicitly that 

"Any and ail property of any kind or description -wliatsoever, and ail assets 
of any nature whatsoever, and ail property in which your petitioners liad any 
interest or equity whatsoever then remaining, went into the possession or un- 
der the eontrol of the state reoeiver." 

Upon the testimony and the findings of the référée, this statement 
must be held to be willfully false. The spécification although not 
couched in the précise language to refer to this particular statement, 
is so nearly akin to it in alleging a false oath in respect to turning 
over ail the petitioners' property, that the discharge should on that 
ground at least, be refused, and the spécification be allowed to be 
amended in that respect to conform to the proof. 

Disçharge refused. 



In re EEKEESDRES. 

(District Court, S. D. New York. May 4, 1901.) 

Bankhuptct— Appointmknt of Trustée. 

Where at the flrst meeting of eredltors an attorney appeared, represent- 
Ing the bankrupt and her atrorney, and he occupied the same oflice with 
such bankrupt's attorney. anc produced powers of attorney from creditors 
to vote for a trustée, anc such' creditors were in the majority in number 
and amount of the erediiurs in attendance, a refusai of the référée to 
appoint the candidate named by such majority of creditors there repre- 
sented was proper. 

In Bankruptcy, 

Edwin Qinton Harvey, for bankrupt. 
Harry B. Mintz, for creditors. 

BEOWN, District Judge. At the first meeting of creditors, Harry 
B. Mintz appeared before the référée stating that he represented the 
bankrupt and her attorney Mr. lïarvey, who occupied the same oflSce 
with Mr. Mintz. Mr. Mintz also produced powers of attorney from 
three creditors to vote for a trustée, and thèse were a majority in 
number and amount of the creditors in attendance. Objection was 
made in behalf of another creditor to the nomination of a trustée by 
Mintz, and the référée refused to appoint the candidate so named, 
because his business association with Harvey, the attorney of the 
bankrupt, raised the presumption that the person nominated for 
trustée was noniinated in fact by the bankrupt or her attorney, and 
therefore not a suitable person to act in the interest of creditors, 
since the trustée should be the free and unbiased choice of the credit- 
ors and not be influenced by any other interest. Falter v. Keinhard, 
4 Am. Bankr. R. 782, 104 Ped. 292 ; In re McG-ill (G. Ç. A.) 106 Fed. 57. 

The referee'S i'uling is approved. A trustée should be wholly free 
from ail entangling alliances or associations that mîght in any way 
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control Ilis complète independençe and responsibility. For this rea- 
son I disallow the appointment of an attorney's clefk or other em- 
ployé as tmstee or receiver, who would be under the practical control 
of other interests or of other persons not directly responsible for his 
conduct. 

For substantially similar reasons, proxies presented under circnm- 
stanees of évident collusion with the bankrupt should be disallowed. 
It -would be intolérable if the bankrupt by such means should be 
enabled to prevent or embarrass necessary investigation into his con- 
duct or estate. 



In re HEYMAN. 
(District Cotirt, S. D. New York. May 3, 1901.) 

1. BanKRCPTCY— COMPEOMISB OF Cl.AIM— AcCBPTANCE BY CBEDITOBS— DlSAP- 

PKOVAii BY Court, 

Bankr. Act, § 27, provides thati the trustée "may, witli approval of the 
court," compromise any controversy arising In the proceedings. Section 
56a provides that creditors shall pass on ail matters submitted to them 
at their meetings by a majority vote. Section 58 (7) provides for notice 
to creditors o£ proposed compromise of any controversy. Held, that the 
action of the creditors on any compromise ofCered on claims due the es- 
tate of the bankrupt is not conclusive, but may, for good cause, be dis- 
allowed by the court, under section 27, as the compromise, when deter- 
mined, must be carried out and executed by the trustée under the "ap- 
proval of the court." 

2, Sahe. 

Where a trustée recovered Judgment for $10,117 for a préférence re- 
ceived, and the case was appealed, acceptance by a majority of the cred- 
itors of $300 In compromise of such claim, agalnst the trustee's objec- 
tions, wili be set aside. 

In Bankruptcy. 

Einstein & Townsend, for trustée. 

Blumenstiel & Hirsch and Myers, Goldsmiih & Bronner, for com- 
promise. 

BROWN, District Judge. At a creditors' meeting a compromise of 
two claims of the trustée against Sol Friedman & Co. and against 
Spiegelberg & Sons was proposed by the debtors and an acceptance 
voted by the creditors. The trustée opposed the acceptance, and the 
référée having also disapproved it, the matter has been certifled to 
me. 

I am of opinion that section 27 and section 58 (7) and section 56a, 
Bankr. Act 1897, so far as the latter affect settlements of claims or 
controversies between the trustée and others, are to be construed to- 
gether; that any compromise proposed by the trustée under section 
27 should be submitted to the creditors in accordance with section 58 
(7) ; and that the action of the creditors thereon under section 56, is 
not absolutely conclusive, but may for good cause be disallowed by 
the court under section 27; and that a compromise in like manner 
proposed to creditors by the debtor is equally subject to the judgment 
of the court under section 27. 
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There is no spécifie provision as to what shall be the conséquence 
of the mère âpproval by the créditera at a creditors' meeting of a pro- 
posed compromise snbmitted to it by the debtor. The case, as it 
seems to me, must neçessarily corne ultimately under section 27, from 
the fact that no compromise with the debtor, and no release to him, 
can possibly be effected except through the trustée. Notwithstand- 
ing any previous vote by creditors, the compromise must still be car- 
ried out and executed by the trustée. It becomes, therefore, a com- 
promise by and through the trustée, and hence falls under section 27 
and must therefore hâve the "âpproval of the court." 

Similarly a composition offered by the banltrupt, though accepted 
by the requisite number of creditors, must receive the âpproval of the 
judge under section 12, who will not confirm it unless he finds "(1) 
that it is for the best interest of creditors." In other vrords the ma- 
jority at a creditors' meeting will not be suffered from outside influ- 
ences or irrelevant considérations to sacrifice the évident interests of 
the minority. 

The same principle ought to apply to proposed compromises of sin- 
gle claims. For the compromise proposed by the debtor may be ap- 
proved by a bare majority of the creditors in attendance at a meeting 
or represented there under powers of attorney, upon considérations 
quite independent of the best interests of the administration of the 
estate in bankruptcy. The inference to be drawn from the gênerai 
régulations prescribed in the bankruptcy aet, is that the court or 
judge should hâve power to regulate or restrain the action of cred- 
itors so far as necessary to secure the best interests of the whole 
body; and that section 27 in requiring the "âpproval of the court" is 
applicable to the compromise of every controversy. 

Ordinarily the action of a majority of creditors will be deemed pre- 
sumptively for the best interests of ail. But that is by no means neç- 
essarily so, nor is it always so in fact. In the présent case the pre- 
sumptions are very strongly to the contrary. In the claim against 
Friedman & Co. the trustée recovered a judgment tor the sum of |10,- 
117 for a préférence received, and the case is now on appeal, and for 
that judgment the debtor proposed a payment of fSOO only, which a 
majority of tlie creditors voted to accept, against the trustee's objec- 
tion. The compromise offered by the other debtor was also wholly 
inadéquate and unreasonable. No sufiScient considérations appear, 
as respects the administration of the estate in bankruptcy, which 
could possibly justify acceptance; and the only rational Inference is 
that the majority vote was induced by wholly différent considéra- 
tions. The referee's construction of the act in this regard is, there- 
fore, approved, as well as his rejection of the compromises proposed. 



In re BAED. 

(District Court, S. D. New York. May 4, 1901.) 

Banerdptct— Proceddeb— Testimony dp Bankrupt. 

Where dépositions or testimony of a baniîrupt hâve been taken at any 
time durlng previous proceedlngs, they may be admltted in subséquent 
proceedings, where the person who took the notes of the bankrupt's ex- 
amination testiiied that they were truly and correctly taken. 
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In Bankrnpîcy. 

H. L. Eeavy, for bantrupt. 
G. A. Seixas, opposed. 

BROWN, District Judge. The practîce în thîs district nnder re- 
peated rulings is, to admit, so far as relevant, any prior dépositions 
or testimony of the banlirupt at any time during tlie previons pro- 
ceedings in the cause. It would be a needlees expenditure of time 
and money in proceedings before tlie référée in support of the spécifi- 
cations against a discharge, to take town afresh the same testimony 
that the bankrupt had already given in his examination before the 
court for the purpose of framing spécifications, when that testimony 
was in writing and offered before the référée. 

In the présent case it appears that the bankrupt's testimony upon 
his previous examination was not formally signed by him, although 
mimerons adjournments were signed by him on the minutes. When 
his testimony was offered in support of the spécifications, it was re- 
jected, apparently on the ground of incompetency alone, and not be- 
canse it had not been signed, or because the bankrupt might wish to 
make corrections in the written statement. The testimony was com- 
pétent and should be received when properly evidenced. Proper évi- 
dence of what his testimony was, would be either his own signature 
and vérification, or in the absence of that, the testimony of the per- 
son who took the minutes. The latter in fact is the ordinary mode 
of proving the testimony of a party given on a previous trial in an 
independent cause. Subsequently before the référée, the person who 
took the notes of the bankrupt's examination testifled that the notes 
of the testimony were truly and correctly taken. The testimony was 
then again offered and again rejected. It should hâve been received. 
The signature of the bankrupt was no longer necessary; nor was it 
necessary that he should be directed either to sign it, or correct it, if 
he wished. By the testimony of the witness it was duly proved and 
was compétent. Theneeforward the burden was upon the bankrupt 
to overcome it. 



In re FILBK. 
(District Court, S. D. New York. Decemfter 18, 1900.) 

1. Baskhuptcy — JuRisDiCTiON— Domicile of Absco3?ding Dkbtob. 

Where the domicile of an alieged bankrupt bas been for several years 
withln the district where the pétition is flled, and his family continues to 
réside there, the fact that more than three months before the tiling of the 
pétition he absconded to avoid arrest wlll not defeat the Jurlsdlction of 
the court, unless It Is shown that he had an intention to change his domi- 
cile, and to acqulre another elsewhere; and the burden ol establlahlng 
such faot rests upon those objectlng to the jurisdietlon. 

& Sahb — AcTS DP Baitkrcptct — Abscondikg with Propbktt. 

The abseonding of an insolvent debtor, taklng wlth him money or prop- 
erty not exempt, constitutesi a concealment and removal of the property 
wlth Intent to defraud his creditors, and Is an act of bankruptcy, under 
Bankr. Act 1898, § 3a, cL 1. 

In Bankrupt cy. On pétition for involuntary adjudication. 

108 F,— 14 
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Samuel neiscliman, for petitioning creditors. 

NicoU, Lindsay & Anable, for Kohn & Co., opposing créditera. 

BEOWN, District Judge. Upon an involuntary pétition to hâve 
an absconding debtor adjudged a banlcrupt, other creditors answer 
the pétition and oppose adjudication on the grounds. 

(1) That tlie court has no jurisdiction, because tlie debtor did not 
bave eitlier résidence, domicUe, or place of business witbin the dis- 
trict for more than four months prier to the flling of the pétition; and 

(2) Because the sufEering of an attachment against the debtor 
several months prior to the pétition, no judgment or exécution there- 
on having been entered, was not an act of bankruptcy as charged 
in the pétition; and that the averment of concealing property was 
not sustained by the proof. Upon considération of the évidence 
and of the elaborate briefs presented, I am of the opinion that the 
objections in this case should not be sustained, and that an adjudica- 
tion should be ordered. The material facts are as follows: 

For several years prior to December 11, 1899, the debtor's résidence 
and domicile was in the city of New York. During 1899 he was 
employed as cashier by Kohn & Ce., bankers and stockbrokers, in 
Broadway. While thus employed he committed varions forgeries, 
involving Kohn & Co. in considérable loss, and ânding that the 
discovery of thèse forgeries was immediately impending, on Decem- 
ber llth he absconded te avoid prosecution. On January 19, 1900, 
he was heard from as being then in Los Angeles, Cal., but other- 
wise his whereabouts are unknown. On January 10, 1900, Kohn 
& Co. obtained an attachment on certain bonds and stock in a 
suit brought against him in the state court, but no judgment or 
exécution has been obtained or issued thereon. On May 9, 1900, 
one day before the expiration of the four months from the issuing of 
the attachment, the pétition in the présent proceeding was flled by 
three creditors, alleging that the debtor was insolvent, that his 
résidence and domicile had been within this district for the greater 
part of the six months preceding; that the above attachment, unless 
it should be vacated and superseded by bankruptcy proceedings, was 
likely to resuit in the appropriation of the debtor's property by 
the attaching créditer alêne; that the bankrupt had departed from 
this state with intent te defraud his creditors and had not been 
heard from since issuing the said attachment; that he had not 
vacated or discharged the same, and that within four months he had 
concealed cash and other personal property of the value at least 
of |1,000 with intent to hinder, delay and defraud his creditors. 

1. To sustain jurisdiction in this case it is only necessary that it 
should appear that the bankrupt's domicile continues within this 
district, notwithstanding his flight to escape prosecution on Decem- 
ber 11, 1899. Before that date his domicile hère is not questioned. 
He resided hère with his wife and family for several years; they 
still remain hère; and the debtor's domicile is presumed to remain 
hère unless there is suflScient évidence of the debtor's intent to 
change it and acquire a new domicile elsewhere. The burden of 
proof in this regard rests upon the défendants. I do not think 
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that any of the facts in évidence indieate any intention by the bank- 
rupt to change his préviens domicUe or to acquire anv other domi- 
cile elsevs-liere. In Mitchell v. U. S., 21 Wall. 350, 353, 22 L. Ed. 
584, 588, Mr. Justice Swayne in delivering the opinion of the suprême 
court says: 

"A domicile onee acquired Is presumed to continue until It is sliown to hâve 
been chaaged. Where a change of domicile is alleged, the hurden of proving 
it rests upon the person making the allégation. To eonstitute the new domi- 
cile tn'o things are indispensable: First, résidence in the new locality; and, 
second, the intention to remain there. The change cannot be made except 
facto et animo. Both are alilse neeessary. Either without the other is in- 
sufficient. Mère absence from a fixed home, however long continued, cannot 
work the change. There must be the animus to change the prier domicile for 
another. Until the new one is acquired, the old one remains." 

Thèse principles hâve been repeatedly affîrmed and foUowed. Des- 
mare V. U. S., 93 U. S. 605, 609, 23 L. Éd. 959; Morris v. Gilmer, 129 
U. S. 315, 9 Sup. et. 289, 32 L. Ed. 690; Anderson v. Watt, 138 U. S. 
694, 706, 11 Sup. et. 449, 35 L. Ed. 1078; Chambers v. Prince (C. C.) 
75 Fed. 176, 180; Marks v. Marks (0. C.) 75 Ped. 321, 325; De Meli 
V. De Meli, 120 N. Y. 485, 24 N. E. 996. 

In Desmare v. U. S., supra, the claimant had been domiciled in 
New Orléans and afterwards entered the Rebel lines and engaged 
in business in the parish of St. Landry, where he took an oath of 
allegiance to the Confédérale goveniment and became its agent. 
This was held to be insufiScient évidence of a change of domicile. 
The court again says: 

"Before the breaking eut of the late Civil War, the appellant was domiciled 
in the city of New Orléans. He was a member of a commercial partnershlp 
there. There is no proof of any change of domicile subsequently. A domicile 
once existmg continues until another is acquired. A person cannot be with- 
out a légal domicile somewhere. Where a change of domicile is alleged, the 
burden of proof rests upon the party making the allégation." 

In the présent case, as stated above, I do not iind any évidence 
of intention by the debtor to acquire any new domicile elsewhere. 
He tled from this district to escape prosecution. Whenever that 
danger ceases to exist, from whatever cause, there is not the least 
doubt from' portions of the évidence submitted, that he would im- 
mediately return hère to his family. The case is essentially différ- 
ent from that of Inhabitants of Wilbraham v. Inhabitants of Lud- 
low, 99 Mass. 587, and other similar cases. 

2. I do not find it neeessary to décide whether the debtor's failure 
to remove an attachment against his property for a period of near 
four months, where no judgment or exécution bas been entered or 
issued, should be deemed substantially an act of bankraptcy withiu 
section 3a (3) of the bankrupt act. In the récent case of In re 
Lesser the circuit court of appeals for this district^ in afSrming (Dec. 
6, 1900) the judgment of this court (100 Fed. 433, 3 Am. Bankr. 
R. 815) expressly reserves, as I understand, any expression of opinion 
as regards the validity of an attachment issued more than four 
months prior to the commencement of bankruptcy proceedings, where 
the judgment in the attachment suit is not entered until within the 

» Opinion withdrawn, and case certified to suprême court. 
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latter period. If such an attachment remains valid in such cases, it 
is évident that creditors would be without any remedy to prevent a 
préférence from being acquired by the attacMng créditer tbrough a 
mère delay of his proceedings in entering judgment until tbe four 
months had elapsed, unless tbe banlirupt's creditors should be able to 
prove some otber independent act of bankruptcy, which it migbt well 
bappen would not be witbin tbeir power. Without considering this 
question further, however, the évidence shows without doubt that at 
tbe time of the bankrupt's flight, he tooli with him property to the 
amount of at least from |2,000 to |3,000, which if he had remained 
bere would not bave been exempt, but must bave been transferred to 
his trustée in bankruptcy. There being no doubt as to the insolvency 
of the debtor, such a flight with property, is both concealment and 
removal of property with intent to defraud creditors within section 
3a (1). 
Adjudication is ordered. 



In re SWIFT et aL 

Ex parte LE ROY. 

(District Court, D. Massachusetts. April 4, 1901.) 

No. 2,745. 

Bankbuptct— Peoceeds of Pledge— Recoveht from Trustée of Plbdqeb. 
A pledgee of a certifieate of stock indorsed in blank repledged it to a 
bank, with other securities, to secure a debt of his own. He afterwards 
made a gênerai assignment, and still later was adjudged baokrupt. The 
bank sold the securities, and, after Its claim was paid, had a smn re- 
maining exceeding the proceeds of such certiflcate, which it paid over to 
the assignée, who was advised by the original pledgor of his claim there- 
to, subject to payment of his own debt, which he liad previously tendered 
to the assigner. The assignée deposited the money in bank, with the 
other funds of his trust, from which he checked, but the amount to his 
crédit was ne ver less than the proceeds of such certiflcate; and he after- 
wards turned over the remainder of the fund to the trustée In bank- 
ruptcy. Held, that the gênerai property in the certiflcate or Its proceeds 
remained in the original pledgor, and, conceding that he was estopped by 
his Indorsement as to the bank, such estoppel extended no further than 
was necessary to protect the bank, and after its claim was paid the pro- 
ceeds belonged to the pledgor, who could follow and recover the same 
from the trustée in bankruptcy, subject to payment of his debt to the 
bankrupt. 

In Bankruptcy. Appeaï from Décision of Référée James M, 01m- 
stead. 

Freedom Hutchinson, trustée, pro se. 

Ropes, Gray & Gorham, for Stuyvesant Le Roy, creditor. 

LOWELL, District Judge. Le Roy was indebted to Swift, and, 
as security for the debt, pledged a certiflcate of stock, indorsing the 
same in blank. Swift repledged the stock, together with stock of 
his own, to the Beacon Trust Company, as security for his own in- 
debtedness, which greatly exceeded that of Le Roy to him. On De- 
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cember 27th Swift assigned to Dickson for the beneflt of Iiis cred- 
itors. On December 28th or 29th Le Eoy ofifered to pay liis debt to 
Swift, and demanded a return of the certificate. Swift refused to 
return it, saying tliat lie was unable to do so. Between December 
28th and January 2d the Beacon Trust Company sold the securities, 
including Le Eoy's stock, paying itself out of their proceeds. After 
payment a balance was left in their hands exceeding the amount real- 
ized from the sale of Le Roy's stock. On January 2d Le Koy notified 
Dickson that the certificate was his property, and demanded that 
it or its proceeds should be kept separate from the gênerai assets 
of Swift. On January 8th the money was turned over by the trust 
Company to Dickson, who deposited it in the same account with 
money coming to him from Swift. Against this account he drew 
checks from time to time on account of his opérations as assignée, 
but the balance to his crédit was always in excess of the amount 
realized from the sale of Le Eoy's stock. On April 27th Swift was 
adjudged bankrupt, and thereafter Dickson transferred ail the funds 
in the account to the trustées in bankruptcy. Le Eoy seeks to re- 
cover from the trustées the proceeds of the stock, less the debt due 
from him to Swift. 

After the pledge by Le Eoy to Swift, the gênerai property in tiie 
stock remained in Le Roy, Swift having merely the rights of a 
pledgee. St. Mass. 1884, c. 229, does not affect the matter, even 
if applicable to a New Jersey corporation. The delivery of a cer- 
tificate indorsed in blank to a pledgee transfers to him only the 
title of a pledgee, not the gênerai property in the stock. This was 
not the case of a purchase of stock on a margin (see In re Swift 
[D. C] 106 Fed 65), but an ordinary pledge of property to secure 
the pledgor's debt. It foUows, therefore, that Swift had no right to 
repledge the stock to the trust company; that his action was wholly 
unauthorized, and, under the laws of Massachusetts, seems to hâve 
been criminal. Pub. St. c. 203, § 72. It is not necessary to déter- 
mine if Le Eoy could hâve brought an action of trover against Swift 
without a tender of some sort. Apparently, he could not. See Talty 
v. Trust Co., 93 U. S. 321, 23 L. Ed. 886; Cumnock v. Savings Inst., 
142 Mass. 342, 7 N. E. 342. It seems, however, that the offer by 
Le Roy to pay Swift was, under the circumstances of Swift's reply, 
the équivalent of a tender, at least as against Swift. Cumnock v. 
Savings Inst. An action of trover then lay by Le Eoy against Swift. 
Except as the resuit of estoppel, the trust company took no more 
title to the stock than did Swift. Save in so far as he was estopped, 
Le Eoy could, immediately after the tender to the trust company 
of the amount of his debt to Swift, and a demand upon the trust 
company, hâve sued that company in trover, or, if the stock had 
then been sold, could hâve waived the tort and sued for money 
had and received to his use. Except for an estoppel, the proceeds 
of the stock in the hands of the trust company, or at any rate the 
surplus over Le Eoy's debt, belonged to Le Eoy. The facts shown 
in évidence do not establish an estoppel in favor of the trust com- 
pany as against Le Eoy, but this matter was not gone into, and 
counsel on both sides assumed that the estoppel existed. But the 
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estoppel protected thé trust company only to the extent of tlie dam- 
age that it would sustain from the enforcement of Le Roy's rights. 
After the payment of Swift's debt, this damage was nothing. If 
property of A. comes into the possession of B., B. cannot refuse 
to deliver it up to A. merely because, as the resuit of A.'s repie- 
sentatious that it is the property of C, B. has been led to lend C. 
money on the pledge of it. To retain the property as against A., 
B. must show that its delivery to A. would damage himself. After 
the payment of Swift's debt, had the eertificate then been in exist- 
ence in the hands of the trust company, Le Roy could hâve recovered 
it after proper demand, and perhaps after another tender to Swift 
of bis debt. After the sale of the stock by the trust company, its 
proceeds, or the balance of them over Le Eoy's debt to Swift, could 
hâve been recovered by Le Roy from the trust company. No one 
had any claim to the balance but Le Roy; not the trust company, 
which was bound to pay the money to some one, and so was unpro- 
tected by Le Roy's estoppel; and not Swift, who, after tender, had 
no right to the proceeds of Le Roy's stock, but only to the amount 
of his debt. The balance of the proceeds of Le Roy's stock was 
therefore Le Roy's property, — money had and received by the trust 
company to his use. Before the trust company paid the money to 
Dickson, Dickson knew the situation. He knew that the proceeds 
of Le Roy's stock which he was receiving from the trust company 
belonged to Le Roy. In the ordinary sensé, Dickson was not trus- 
tée, nor Le Roy cestui que trust, of thèse proceeds. Dickson's situa- 
tion was that of a man who, without criminal intent, but without 
légal right, takes into his possession the proceeds of the property of 
another. He should hâve handed the balance over to Le Roy, or, 
if he desired time for investigation, should hâve earmarked the pro- 
ceeds by a separate deposit of them. Instead of this, he mingled 
them with funds belonging to him as Swift's assignée. Whether he 
did this as claiming a right to the funds, or mërely by way of con- 
venience, does not appear. To deposit in the same bank account 
funds held in différent rights is often done for a short time by men 
who intend no illégal act. None of the money deposited, so far as 
appears, belonged to Dickson individually. Whether Dickson's con- 
stant rétention in the account of an amount of money equal to the 
proceeds of Le Roy's stock came about by reason of his deliberate 
intention to hâve this money always on hand, or merely because 
the demands upon him as assignée did not exhaust the money which 
belonged to him as assignée, does not appear. In the absence of 
évidence, it may fairly be assumed that Dickson intended to do what 
was right, and to retain the proceeds for their trae owner. Even 
if, however, it could be shown aflSrmatively that Dickson intended 
to assert ownership in Le Roy's money, and even if the rétention 
was merely accidentai, yet I understand it to be a principle of law 
that where oné deposits in a bank the money of another, together 
with money of his own, and always retains in the account an amount 
equal to the money belonging to the other person, then that money 
so retained can be recovered by its owner from the depositor's es- 
tate in bankruptcy. The case is somewhat stronger where, as hère, 
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the depositor mingled, not his own private property and that of an- 
other, but the property of another and property belonging to him 
in a représentative capacity. As was said by Lord Justice Thesiger 
in Ke HaUett's Estate, 13 Ch. Div. 696, 723: 

"Wherever a spécifie ehattel is intnisted by one man to another, either for 
the purposes of safe custody or for the purpose of being disposed of for the 
benefit of the person intrusting the chattel, then either the chattel itself, 
or the proceeds of the chattel, whether the chattel has been rlghtfully or 
"wrongfuUy disposed of, may be followed at any time, although either the 
chattel itself, or the money constituting the proceeds of that chattel, may hâve 
been mixed and confounded in a mass of the \ïke material" 

See, also, Birt v. Burt, 11 Ch. Div. 773, note. See 13 Ch. Div. 721. 
The cases in this country and in England, decided since In re Hal- 
lett's Estate, so far from calling in question that décision and the 
opinions rendered therein, hâve approved them repeatedly. In Eng- 
land it seems to hâve been held, indeed, that where, in a case lilie 
this, the second pledgee had sold the property of the pledgor, and 
paid his debt from the proceeds, retaining in specie some property 
of the original pledgee, yet the pledgor had a lien for the value of 
his property upon the property of the original pledgee still remain- 
ing in the second pledgee's hands. Ex parte Alliton, 1 Glyn & J. 160 ; 
Ex parte Salting, 25 Ch. Div. 148. So, in Harris v. Truman, 7 Q. 
B. Div. 340, the principal was allowed to retain goods purchased, 
not with the principal's money, but, as was said by Mr. Justice 
Bowen, "fraudulently substituted by the bankrupt in the place of the 
barley that should hâve been so purchased." Thèse cases go fur- 
ther than does the case at bar. In this country, again, a spécial 
deposit made in a bank has been followed into the bank's gênerai 
cash balance, in cases where that balance had never been reduced 
below the amount of the spécial deposit. See Moreland v. Brown, 
30 C. G. A. 23, 86 Fed. 257; Merchants' Nat. Bank v. School Dist. 
No. 8,36 ce. A. 432, 94 Fed. 705; Spokane Co. v. First Nat. Bank, 
16 C. C. A. 81, 68 Fed. 979. It is not necessary to discuss thèse 
last-mentioned cases, and others like them. The case of a spécial 
deposit mingled in one bank account with funds belonging to the 
depositor is not precisely the same as that of a spécial deposit 
mingled with the gênerai cash balance of a bank. In Pennell v. 
Deffell, 4 De Gex, M. & G. 372, it was decided that checks drawn 
on a bank account composed of mingled moneys should be flrst 
applied to the withdrawal of the money flrst deposited. How that 
rule would work in the case at bar does not appear, but it seems to 
hâve been deflnitely overruled in England by In re HaUett's Estate, 
in spite of the dissenting opinion of Lord Justice Thesiger. Ap- 
parently, the rule of Pennell v. Deffell has not found much favor in 
this country. It is, indeed, highly artificial, and is applicable only 
where other tests hâve failed, — ^where there is no other reason to 
apply checks to one class of moneys rather than to another. 

Counsel for the trustée urged that Le Roy ought not to recover, 
because, by reason of the use of Le Roy's stock Swift was eiiabled 
to borrow more money from the trust company, and so his debts 
were increased. Hence counsel urged that it would be inéquitable 
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to jjermit the assets in the hands of the trustée to be diminished 
by paying Le Eoy in full. This argument fails for two reason&: 
In the flrst place, because the increase in Swift's debts was accom- 
panied by a corresponding increase in bis assets. If there is a pre- 
sumption of law tbat, by reason of bis ability to pledge Le Eoy's 
stock, bis indébtedness at tbe time of bis failure was greater than 
it would otberwise bave been, the same presumption of law estab- 
lisbes tbat at the time of bis failure be bad greater assets than be 
would otberwise bave had. Either presumption may not correspond 
precisely with the facts, but one is as reasonable as tbe other, and 
they stand or fall togetber. Second, if tbe doctrine thus contended 
for be Sound, it would be equally applicable had the trust company 
returned I^e Roy's original certificate to Dickson ; yet it is clear be- 
yond a doubt tbat in such a case Le Eoy could bave recovered the 
spécifie stock. The judgment of tbe référée is reversed, and judg- 
ment is to be entered in accordance with this opinion. 



BATTLE & CO. CHEMISTS' CORP. v. UNITED STATES. 

(Circuit Court, E. D. Missouri. B. D. April 17, 1901.) 

Nos. 4,216, 4,299. 

1. CnsTOMS DuTiEs— Classificatioiî— Chlorai, Hydkate. 

Chloral hydrate is dutiable nnder paragraph 67 of tlie tariff act of 1897, 
as a médicinal préparation in tlie préparation of which alcohol is used, 
not specifically provided for, and not under paragrapli 3, Schedule A, as 
a Chemical compound not speelflcally provided for. Being both a chem- 
Ical compound and a médicinal préparation in the préparation of which 
alcohol is used, it is classiflable as the latter, because such description is 
the more spécifie. 

8. Same— Protest— Spécification of Objections. 

An importer must stand on the objections made in his protest, and can- 
not vary from nor enlarge them on the trial, nor in his pétition for review. 
Where an article was classifled as a médicinal préparation in the prépara- 
tion of which alcohol was used, and the only ground of protest was that, 
conceding it to be such préparation, it was not dutiable as such, but as a 
Chemical compound, the importer cannot insist, in proceedings to review 
the action of the board of gênerai appraisers, that the classification was 
Incorrect because it does not appear that alcohol was used in the prépara- 
tion of the particular article Imported, which might hâve been prepared 
otberwise. 

Pétition by importera to review tbe décision of the board of r^neral 
appraisers aiHrming the classification for duty of certain imported 
merchandise. 

Dickson & Smith, for plaintiff. 

E. A. Rozier, U. S. Dist. Atty., and Geo. G. Hitchcock, Asst U. S. 
Dist. Atty. 

ADAMS, District Judge. In 1898, tbe plaintiff, whîcb is a corpora- 
tion organized under tbe law8 of the state of Missouri, engaged in 
the manufacture of drugs and proprietary medicines, imported into 
tbis country 3,000 pounds of chloral hydrate, which was classifled by 
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the collector of the port of St. Louis as a "médicinal préparation," 
within the meaning of paragraph. 67 of the tariff act of July 24, 1897, 
and duty was assessed thereon at 55 cents per pound. On January 
7, 1899, the duty so assessed was liquidated by the importer, and in 
due time a protest was flled, claiming that chloral hydrate should be 
assessed under paragraph 3, Schedule A, of the tariff act of 1897, as 
a "chemical compound," for the reason assigned that chloral hydrate 
is not a "médicinal préparation," within the meaning of the tariff 
law, but is a "chemical compound," and should be classified as such. 
The protest was duly considered by the board of gênerai appraisers 
at New York, and overruled. Plaintiff then filed its pétition in this 
court for a review of the décision of the board of gênerai appraisers, 
and to recover the différence between the duty paid and that which 
should hâve been paid. The évidence before the court consists of the 
original return of the board of gênerai appraisers made pursuant to 
the order of this court requiring that the board certify its proceed- 
ings hère; the testimony, so far as the same is applicable, found in 
the transcript of record of a former case heard in this court between 
the same parties; and also the testimony of certain witnesses taken 
by the board of gênerai appraisers in New York pursuant to an order 
of this court. 

Paragraph 67 of the act of 1897 is as follows: 

"Médicinal préparations containing alcohol or in the préparation of wliicti 
alcohol is used, not specifically provided for in tliis act, 55 cents per pound, 
but in no case shall the same be less than 25 per cent, ad valorem." 

Paragraph 3, Schedule A, of the act of 1897, is as follows: 

"Allialles, alkaloids, distiUed oils, essential oils, rendered oils, and ail com- 
binations of the foregolng, and ail chemical compounds and salts not specific- 
ally provided for in this act, 35 per cent, ad valorem." 

The only question for considération in this case arising on the 
protest of the plaintiff is whether the collector of the port at St. Louis 
and the board of gênerai appraisers at New York should hâve classi- 
fied the "chloral hydrate" in question as a "chemical compound" or a 
"médicinal préparation." The court of appeals of the Eighth circuit 
had a similar question before it in the case of U. S. v. Battle & Co. 
Chemists' Corp., 4 C. C. A. 249, 54 Fed. 141, arising under the tariff 
act of 1890, in a suit between thèse same parties with référence to 
the same article of merchandise, and that court reached a conclusion, 
on the record before it, that "chloral hydrate" was, within the mean- 
ing of the tariff act of 1890, a "chemical compound," and not a "médi- 
cinal préparation," and should be classified as such for the purpose of 
assessing and liquidating duties thereon. Since the décision of that 
case, the suprême court of the United States, in the case of Fink v. U. 
S., 170 IT. S. 584, 18 Sup. Ct. 770, 42 L. Ed. 1153, bas had occasion to 
détermine the classification of "muriate of cocaine" under the tariff 
act of 1890. The question presented in that case was whether "muri- 
ate of cocaine" should be classified as a "médicinal préparation" 
of which alcohol is a component part, or in the préparation of which 
alcohol is used, or whether it should be classified as a "chemical 
compound" not specially provided for in the act. The tariff 
act of 1890 is in no essential respect différent, so far as the 
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question now under considération is concerned, from the act of 
1897. AU médicinal préparations of whicli alcohol was a compo- 
nent part, or in the préparation of wWch alcohol was used, were 
made dutiable at 50 cents per pound, instead of 55 cents per pound, 
as provided by the act of 1897; and ail cheinical compounds and 
salts not speciflcally provided for in that act were made dutiable 
at 35 per cent, ad valorem, instead of 35 per cent, ad valorem, as 
provided by the act of 1897. ïhe particular article of importation 
involved in the Tink Case was an alkaloidal sait, and which is very 
frequently referred to as a chemical sait, and as falling clearly within 
the generic term "chemical compounds and salts," as f ound both in the 
acts of 1890 and 1897. The évidence before the court in this case satis- 
factorily shows that "hydrate of chloral" is used exclusively as a medi- 
cine. Ite évidence that it is employed in the arts is very slight, and 
not sufflcient to inspire the conviction that such use is of any prac- 
tical importance. The évidence also satisfactorily shows that chloral 
hydrate, although, generically speaking, a "chemical compound" of 
hydrogen, oxygen, and chlorine, is distinctively known in trade and 
commerce as a "médicinal préparation" ; and although it is imported 
and sold to druggists and pharmacists in crystalline form, it is in that 
form a préparation for use medicinally, requiring no further chem- 
ical reactions for that purpose. It is true it is not commonly admin- 
istered to the patient in its crystalline form, but is dissolved in water 
or syrup. This, however, is not for the pui*pose of chemically chan- 
ging its substance or quality in any manner, but for the purpose only 
of providing a vehicle to convey it to the stomach. I do not think 
the évidence, taken as a whole, establishes the proposition of fact 
contended for by plaintiff that a "médicinal préparation," as used 
either in commerce or by the médical profession, is merely and only 
such a préparation of drugs and chemicals as is fltted and ready by 
itself for the use of the patient. If such were the case, as one of the 
witnesses properly remarks, the term would be limited in its applica- 
tion practically to patent medicines. The term, in my opinion, as 
shown by ail the évidence in the case, rather means any préparation 
used for remédiai purposes for the ailments of the human and animal 
body. But, even if the limited meaning contended for by plaintifE 
be given to it, I do not believe the use of water merely as a solvent 
to act as a vehicle for introducing the drug into the stomach is such 
a further préparation of the drug as changes it from one not prepared 
for the patient to one so prepared. It is the same thing either way, — 
a préparation used by druggists and physicians for remédiai pur- 
poses, — and falls clearly within the term as employed by the acts of 
1890 and 1897, a "médicinal préparation." The évidence in this case, 
as well as the manifest teachings of the Knk Case, shows that 
muriate of cocaine is a "médicinal préparation" in the same sensé, and 
only in the same sensé, as hydrate of chloral is. From ail this it 
appears that the suprême court, when classifying muriate of cocaine 
in the Fink Case, was dealing with a similar substance to that now 
under considération, and under the same provisions of the statutes. 
Before stating the conclusions reached in this case, it is proper 
to say that the classification of chloral hydrate as made by the col- 
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lector and approved by the board of gênerai appraisers is, "médicinal 
préparation, in the préparation of wiiicli alcohol is used." It was not 
claimed by them to be a "médicinal préparation" containing alcohol, 
but only one in which alcohol was employed in the process of its 
préparation. Thèse are essentially différent articles of importation, 
and recognized as such by the tariiï act. There doubtless are many 
préparations which, when analyzed, disclose the présence of alcohol 
as a constituent élément. There are also other préparations which, 
when analyzed, disclose no alcohol whatsoever, but in the préparation 
of which alcohol has been employed. This différence is well illus- 
trated by the préparation now being considered. The usual, if not 
the only, practical method of producing it is to pass dry chlorine gas 
into or through absolute alcohol, and this process results in hydrate 
of chloral, with no remaining alcohol whatsoever in its component 
parts. So, when alcohol is employed as an instrumentality of making 
a médicinal préparation, it is dutiable as a distinctly médicinal prép- 
aration, even though the finished product may contain no alcohol 
whatever. So it appears that congress, by making use of the alterna- 
tive in paragraph 67 of the act of 1897, must be held to hâve intended 
to make not only a médicinal préparation which contains alcohol as 
one of its component parts dutiable, but also any such préparation 
which, even though it contains no alcohol, has been prepared by the 
alcoholic process. 

The plaintiff has taken some proof tending to show tlaat chloral 
hydrate may be manufactured by certain processes from starch and 
sugar, or from acetal, the bye-product of the dry distillation of wood. 
It is claimed that in neither of thèse processes of manufacture is 
alcohol employed, and that neither of them results in a product which 
contains any alcohol ; and plaintiff contends from this évidence that, 
inasmuch as there is no showing as to which process produced the 
chloral hydrate in question, it does not appear that it is dutiable 
at ail as a médicinal préparation either containing alcohol or in the 
préparation of which alcohol is employed; and also contends that 
because of thèse several processes which may be employed in the 
manufacture of chloral hydrate the difdculty of ascertaining whether 
any particular importation is dutiable or not under the provisions 
of paragraph 67 of the act of 1897 is so great that congress must 
hâve intended to leave such préparations dutiable only as a "chemical 
compound." A fairly good answer to this contention is found in the 
provision of law requiring importer s to make invoices and déclara- 
tions containing a correct description of their imported merchandise. 
It can hardly be supposed — at any rate, the presnmption cannot be 
indulged — that any importer would be so ignorant of the process em- 
ployed in the manufacture of his merchandise, especially so when the 
law governing the classification of his importation requires Mm to 
know and disclose that fact. And inaanuch as the alcoholic process, 
according to the évidence in this case, is undoubtedly the almost uni- 
versal process for manufacturing hydrate of chloral for commercial 
pui'poses, it woflld not be a diflflcult matter for an importer to ascer- 
tain whether any other exceptional and largely expérimental process 
iad been employed. But, of whatever little value may be the argu- 
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ment arising ex inconvenienti, it can hâve no bearing on tMs case. 
The plaintiff, in its protest, bas admitted that Ihe importation in 
question was one "in the préparation of which alcohol is used." As 
already seen, the classification as made by the offlcers of the govern- 
ment was of that kind, and plaîntifls' protest was not that the ofQcers 
erred in classifying it as one "in the préparation of which alcohol is 
used," but, conceding it to be a préparation of that kind, it was 
urged that it was nevertheless dutiable only as a "chemical com- 
pound." An importer must stand on the objections made in his 
protest, and cannot vary from nor enlarge them in his pétition for 
review, or on the trial. Arthur v. Morgan, 112 U. S. 495, 5 Sup. Ct. 
241, 28 L. Ed. 825; Herrman v. Rohertson, 152 U. S. 521, 14 Sup. Ct. 
686, 38 L. Ed. 538; Heinze v. Miller, 144 U, S. 28, 12 Sup. Ct. 604, 
36 L. Ed. 333; Presson v. Russell, 152 U. S. 577, 14 Sup. Ct. 728, 38 
L. Ed. 559. 

Application of the foregoing facts and principles of law leave the 
following question only for solution: Hydrate of chloral being un- 
doubtedly a "chemical compound" in the generic sensé, and being 
also a "médicinal préparation in the préparation of which alcohol 
is used," in a spécifie sensé, and the only objection raised by the pro- 
test being that the substance should hâve been classified as a "chem- 
ical compound," and not as a "médicinal préparation," as donc, bas 
the plaintiiï, upon whom the burden rests, made out a case requiring 
this court to reverse the action of the board of gênerai appraisers at 
New York, because it did not classify it for duty as a "chemical com- 
pound"? The facts disclosed by the proof, in my opinion, bring this 
case within the principles of the Fink Case. It is there held, in 
substance, that when any article of importation may come within 
two classifications, one of which is more gênerai and the other 
more spécifie, the proper rule requires the application of the more 
spécifie classification. The évidence in this case cleax'ly establishes 
that a "chemical compound" is generic, and includes within it any 
spécifie médical préparation, and certainly such a spécifie médical 
préparation as either contains alcohol or is prepared by the use of 
alcohol; and, although chloral hydrate is undoubtedly a "chemical 
compound," it is more specifically defined as a "médicinal prépara- 
tion," and, even more specifically than that, defined as a "médicinal 
préparation in the préparation of which alcohol is used." The évi- 
dence in this case, as well as the opinion of the suprême court in the 
Fink Case, shows that chloral hydrate stands in the same relation as 
muriate of cocaine does to "chemical compounds" and "médicinal prép- 
arations in the préparation of which alcohol is used" ; hence the same 
rule of classification should be applied to both. The case before the 
court of appeals of this circuit, already alluded to, cannot be con- 
trolling of the judgment in this case for the following reasons: (1) 
The évidence relating to whether chloral hydrate is a "médicinal 
préparation" or not, and whether it is known in commerce or in the 
médical profession as such or not, is largely différent from that be- 
fore the court in the former case. New and important évidence was 
taken in this case on thèse questions, which did not appear in that 
case. (2) No question was raised in that case to the effect that plain- 
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tiff was bound by the objections made by it in its protest, and it does 
not appear that in that case plaintiff conceded that its importation 
was in fact a "médicinal préparation in the préparation of which. al- 
coliol is used." (3) The rule of construction of revenue statutes stated 
in the Fink Case, and its application to a substance like chloral 
hydrate, had not been announced by the suprême court before that 
case was decided. 

It follows that the décision of the board of gênerai appraisers at 
New York is approved, and judgment wHl be entered accordingly. 



WESTINGHOrSE ELECTRIC & MFG. CO. v. SARANAC LAKE ELEa 

TRIC LIGHT CO. 

(Circuit Court, N. D. New York. April 27, 1901.) 

No. 6,500. 

1, Patents— Anticipation— BuRDEN op Proop. 

Where anticipation bas been clearly shown, if the date of tbe applica- 
tion be taken as the date of invention, the bui'den of proof is transferred 
to the patentée to establish by satisfactory évidence that the invention 
was made at an earlier date. 

a. Bamic — Patentable Invention. 

In contemplation of law, an Invention does not exist until the in- 
ventor's théories and ideas hâve been reduced to practlcal form; it can- 
not be predieated of mère spéculation and conjecture, but must be based 
on something ascertained, definite, and certain. 

& Samb — Anticipation — Elbctrical Distribution. 

The Kennedy reissue patent, No. 11,031 (original No. 407,294), for an 
improvement in the method of distributing and regulating alternating 
electrlc currents by secondary generators, Is void for anticipation. 

4. Bamb — Priob Public Usa — Expérimental Use by Invbntor. 

The inventor of a System of electrlcal distribution, desigued primarily 
to regulate the current In an electrlc lightlng System, established a tem- 
porary lightlng plant in a small town at the expense of the company by 
which he was employed, and for three months furnished a limited num- 
ber of lights to customers, for some of which a charge was made. The 
purpose, however, was entirely expérimental, — to test the device in actual 
use, and to enable the Inventor to perfect and Improve it, — and the por- 
tions of the apparatus which embodied the Invention were kept locked 
from public Inspection. Held, that such use dld not constltute a prier 
public use of the invention, which invalidated a patent thereof granted 
on an application flled more than two years later, after the device had 
been perfected. 

6. Samk— Inpringbment— Electkical Distribution. 

The Stanley patent, No. 469,809, for a System of electrlcal distribution, 
was not anticipated nor Invalidated by prior publie use of the Invention, 
and Is valid. Claims 1 and 3 also held Infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

Frederick P. Fish and J. Edgar Bull, for complainant. 

M. B. Philipp, C. E. Mitchell, and H. B. Brownell, for défendant. 

COXE, District Judge. This is an equity suit charging the défend- 
ant with infringement of two patents owned by the oomplainant. 
The first of thèse is reissued letters patent No. 11,031, granted Sep- 
tember 24, 1889, to Eankin Kennedy, of Glasgow, Scotland, for an 
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improvement in the method of distributing and regulating alternating 
çlectric currents by 8ecoiida,ry generators. The second patent is No. 
469,809, granted Marcli 1, 1892, to William Stanley, of Great Barring- 
ton, Mass., for an improvement in Systems of electrieal distribution. 

The Kennedy Patent. 

The view which the court feels compelled to take of this patent ren- 
ders extended discussion and analysis unneeessary. It can be suffl- 
ciently understood from the claim, which is as follows: 

"The method of distributing and regulating alternating electric currents by 
secondary generators, which consists in produeing in two or more derived 
circuits constituting the prlmaries of two or more secondary generators a 
counter electro-motive force which, when any secondary is open, la practically 
equal to the applied electro-motlve force In its primary and In controlling said 
electro-motive force by the current flowing in the corresponding secondary 
when the secondary is closed in such manner that the current in the primary 
shall vary with and be approximately Inversely proportional to the résist- 
ance in the secondary, substantially as described." 

The application for the original patent was flled November 13, 
1888. The original patent was dated July 16, 1889. The applica- 
tion for the reissue was filed August 28, 1889. It is conceded that 
the invention is anticipated unless the complainant has succeeded 
in showing that it was made in June, 1883 — over five years prier to 
the time when Kennedy swore to the application and iiled it in the 
United States patent office. 

The patent being anticipated, if the date of the application be 
taken as the date of invention, the burden rests upon the complain- 
ant to satisfy the court that the invention was made at an earlier 
date. . There is no presumption in favor of such a patent. The bur- 
den which rested upon the défendant in the iirst instance has been 
transferred to the complainant and it must furnish the court with 
convincing proof that the anticipation has been anticipated. 

In Loom C!o. v. Higgins, 4 Ban. & A. 88, Fed. Cas. No. 17,342, the 
court says, at page 98 : 

"The burden of proof rests upon the défendants to show, beyond a fair 
doubt, the prior knowledge and use set up; but, where they hâve sustained 
that burden by showing such knowledge and use prior to the patent, the 
burden of showing the still prior invention clalmed, by at least a fair bal- 
ance of proof, must rest upon the plaintiff." 

Plow Works v. Starling, 140 U. S. 184, 198, 11 Sup. Ot. 803, 35 L. 
Ed. 404; Thayer v. Hart (C. C.) 20 Fed. 695. 

The complainant assumes this burden and has attempted to dis- 
charge it by the introduction of three articles written by Kennedy 
and published in the Electrieal Review of London in June, 1883, in 
which he describes some "interesting expérimenta." It is in the 
last sentence of the first of thèse articles that the invention of 1888 
is said to be found, as follows: 

"In parallel arc, however, the secondary generator Is a beautiful self-gov- 
erning systèm of distribution; but what about the slze of conductors for such 
a System? Prodlgious!" 

This ia the only time secondary generators in parallel arc are men- 
tioned in any of the articles. 

It seems to be conceded that the f ollowing are essential to the suc- 
cessful working of the method of the patent: First: A constant p(>> 
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tential generator. Second: Closed magnetic circuit transformers. 
Third: Lamps in parallel. Fourtà: Plurality of transformers. 

It is also conceded that none of thèse is mentioned in any of the 
Kennedy articles, but it is said tliat they are inferred, and that a 
skilled electrician would be able to construct the full-grown system 
from the emaciated skeleton thus exhibited. The court is compelled 
to think otherwise. 

The impression produced upon the lay mind, at least, is that Ken- 
nedy had no clear conception of a practical system in 1883 and 
thought the obstacles so prodigious that he did not attempt to sur- 
mount them. If he had answered his question with the exclama- 
tion "impossible," it is not probable that it would be now asserted 
that he had solved the problem. And yet though his answer did not 
go to the estent of saying that the thing could not be done it was 
one of discouragement and surrender. He offered no solution and 
intimated that a practical solution could not be found. What he 
did can hardly be called an abandoned experiment for there was no 
experiment to abandon; it was only a tentative suggestion, an in- 
génions theory, a clever idea which is altogether too nebulous a f oun- 
dation upon which to rest a patent which seeks to levy an immense 
tribute from the art and wMch was not thought of until five years 
afterwards. If the articles had been written by some one else and 
had been set up as an anticipation by the défendant it is easy to im- 
agine with what contempt their indeterminate, incomplète and in- 
feasible statements would be brushed aside by the complainant. In 
contemplation of law an invention does not exist until the inventor's 
théories and ideas hâve been reduced to practical form. It cannot 
be predicated of mère spéculation and conjecture; it must be based 
upon something ascertained, something definite and certain. Rob. 
Pat. §§ 125, 127, 132. "The mère existence of an intellectual notion 
that a certain thing could be done, and, if done, might be of prac- 
tical utility, does not furnish a basis for a patent, or estop others 
from developing practically the same idea." Standard Cartridge Co. 
V. Peters Cartridge Co., 23 C. C. A. 367, 77 Fed. 630, 645. 

But suppose that the articles contain the full statement for which 
the complainant contends; how then stands the case? In 1883 the 
inventor published to the world a fiiU description of his invention. 
This act of itself seems inconsistent with the theory that he in- 
tended to secure a patent. If his purpose was to give the public 
the beneflt of his experiments his course was entirely natural, but 
it was most extraordinary if he intended to secure a monopoly. On 
the 19th of November, 1886, Kennedy published a letter in the Elec- 
trical Eeview in which he takes issue with Zipernowski and Deri 
that they were the first to make "the simple connection of secondary 
generators in parallel arc." He maintains that he was the first to 
do this and says: 

"I then thought of and tried parallel arc connection and perfectly succeed- 
ed In ohtaining self -régulation. There certainly is not much visionary about 
that; the visions of a monopoly I am afraid are ail on the cther side, and 
my experiments and published results are likely to somewhat mar the beauty 
of monopoly visions. * * * I do not know anything about 'rational meth- 
ods of connection of transformera,' I know only two methods of Connecting to 
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the mains— séries and parallel— both of which methods It Is open for anybody 
to apply to any form of transformer." 

Kennedj was not ignorant of the modus operandi of securing pat- 
ents and received several in this country and in Europe prior to 
the patent in suit and after the letter of November, 1886, iu which 
he expressly abandoned the right to the 1883 method to "anybody" 
who saw fit to use it. Thèse patents were for transformation and 
distribution of electric energy, several of which would hâve sup- 
ported the daim in issue, but no such claim was made. 

The language of Mr. Justice Bradley in Loom Co. v. Higgins, 105 
U. S. 580, 595, 26 L. Ed. 1177, 1183, seems appropriate: 

*'If Davis was the inventer of the wire motion applied to thèse looms, wliy 
did he never apply for a patent for itî He was already a patentée for a dif- 
férent and inferior apparatus. He knew ail about the method of going about 
to get a patent He belonged to a profession which Is generally alive to the 
advantages of a patent right. On the hypothesis of bis being the real in- 
venter his conduct is inexplicable." 

Between 1883 and 1888 other electricians had reduced the System 
of the patent to practice and they and the public had acquired rights 
of great value relying upon Kennedy's inaction and affirmative déc- 
laration that he had no monopoly and that what he had described 
was open and free to ail. It is not necessary to hold that each of 
thèse acts and omissions considered separately worked an abandon- 
ment and dedication to the public; it is enough that taken together 
they lead to that resuit. In other words, there seems no escape 
from the conclusion that Kennedy intended that the public should 
hâve whatever he had contributed to the art in the 1883 articles 
referred to. His words are in harmony with his acts. He told 
the public that it was free to do ail that he had doue and knowing 
that the public had taken him at his word he made no effort to se- 
cure a monopoly until years afterwards. 

The complainant practically concèdes that the 1886 letter was an 
abandormient, but it argues that Kennedy's letter was addressed 
to the British public, that the gift was made only to Englishmen, 
and that the American public had no part or lot in the matter. There 
are many answers to this proposition, but a sufficient one is that 
the major premise is incorrect. Kennedy was not addressing the 
British public, but the skilled electricians of the world. His letter 
was not printed in a Glasgow paper, but in the Télégraphie Journal 
and Electrical Keview, a periodical obviously designed to circulate 
among electrical specialists in every land and clime. That it was 
used as the médium through which citizens of other countries than 
England reached the electricians of every country is abundantly 
demonstrated in this record. He does not say that his method is 
open for Englishmen but "for anybody to apply." 

The Stanley Patent. 

The spécification of the Stanley patent says: 

"My invention relates to a System of distribution of electrlclty for Industrlal 
and eeonomlcal uses, with spécial adaptation to incandescent electric lighting, 
although it is applicable also to other purposes. For simplicity of illustration 
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I shall describe in this spécification the application, of tlie invention to incan- 
descent lighting only, I employ for this purpose a dynamo-electrie machine 
generating an alternatlng current and a number of Induction eoils or conTert- 
ers organized to transform the current which is in the main line, at or near 
the points of consumption, from one potential to another— namely, a greater 
or less potential or to the same potential — in a secondary circuit. In this 
secondary circuit Incandescent lamps or other translating devices are included. 
• * ♦ In the construction of the coils P and S the following principles are 
to be observed: ïhe flrst thing to be determined is the length of the primary 
wire. This should be of such length that reacting self-inductively upon its 
own magnetic circuit the average counter potential so produced approximately 
equals the potential applied to the primary circuit. When so constructed, an 
ammeter will practically show no current when the secondary circuit is open. 
To obtain thèse results in practice I use the following method: I fîrst choose 
the percentage of efficlency to be obtained. Then having selected a type of 
magnetic circuit afiCording as great magnetic conductivity as possible I apply 
such a length of primaiy conductor that acting self-inductively upon its core 
the différence of the counter potential and applied potential multiplied by the 
current in the converter shall equal the predetermined loss of energy inévi- 
table in conversion and vary the length of primary wire until the desired 
results are attained. It is obvions that the co-efficients of induction in the 
dynamo and armature and converter may be made equal by enei^izing eaeh. 
circuit with the same induction. In the earrying out of my invention it its 
possible to use the same co-efflcients of induction In the armature and the 
dynamo as are présent in the primary circuit of the converters; but this equal- 
ity is not necessary. Having by thèse means determined the length of the 
primary coil, the secondary is adapted to It In such a manner as to secure the 
desired potential according to the well-known laws affecting the opération ot 
induction coils. I hâve usually related the potential of the secondary to the 
primary in the ratio of twenty to one. The slze of the wire in the primary 
and secondary coils is in Inverse proportion to thelr electro-motive forces." 

The claims involved are the flrst and third. They are as f ollows : 

"(1) In a System of electrical distribution, and in comblnation, an alternatlng 
current dynamo and converters electrically connected with the main-line con- 
ductors in multiple arc and organized to transform the current in the main 
conductors into currents of less potential and greater quantity in the second- 
arles, each converter made with a primary coil containing such length of wire 
exposed to magneto-electric induction that when operated by the dynamo 
with which it is to be used with its secondary circuit open the electrical 
pressure and counter-pressure in its primary circuit shall be equal with incan- 
descent lamps or other translating devices in the secondary circuits, substan- 
tially as and for the purposes set forth." "(3) In a System of electrical dis- 
tribution, and in combination, an alternatlng current dynamo and converters 
organized to transform the current generated by the dynamo into currents of 
less potential and greater quantity at or near the points of consumption elec- 
trically connected with the main-line conductors In multiple arc and having 
thelr primary circuits constantly closed, each converter adapted to the dynamo 
operating the System by maliing its primary coil of such length that when 
supplied with its fuU proportionate share of the entire normal electro-motive 
force of the machine, its secondary circuit being open, the electrical pressure 
and counter pressure in its primary circuit shall be approximately equal with 
translating devices in the secondary circuits of the converters to be eut out 
of the circuit when not in use without the introduction of any résistance in 
the place of them, substantially as and for the purposes set forth." 

The défenses are: First: Anticipation by articles printed in vari- 
ons foreign publications, prior to November 25, 1885, — the date of 
Stanley's invention — describing the Zipemowski and Deri System at 
Budapest. Second: Public use more than two years prior to the 
application. Third: Abandonment. Fourth: Lack of invention. 
Fifth: Noninfringement. 

108 F.— 15 
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Stanley's contribution to tlie art of electric lighting is an improve- 
ment upon the method described in the Kennedy patent. It still 
remained to discover a way to prevent the varying candie power 
of the lamps, on a given transformer, when a part of the lamps 
were turned off or on. If, for instance, there were 20 lamps on a 
transformer, and ail were burning, the turning oiï of 10 would change 
the candie power of the remaining 10, increasing their luminosity. 
If they were turned on again the candie power of ail would go down. 
The difSculty was a serious and perplexing one, and electricians 
generally were searching for a solution but always along the same 
lines. Stanley found a solution by doing what no one had ever 
thought of doing before. He discovered that he could remedy ex- 
isting evils by regulating the length of the wire on the primary coil 
of the transformer. The patent tells those skilled in the art how 
to accomplish this resuit. To the uninitiated Stanley's rule seems 
indeflnite and obscure, but electricians hare no difflculty in under- 
standing it. He détermines the correct length of the primary coil 
by winding on wire after the transformer, in circuit, is connectée! 
with the dynamo, until the loss of energy represented by the formula 
C^E equals the prédéterminée loss of energy to be suffered in the 
System. The length of the wire is varied until the desired results 
are attained. The rule is thus succinctly stated by the inventer 
himself : 

"I apply STieh a length of primary conductor that, acting self-inductlvely 
upon its core, the différence of the counter potential and applied potentlal, 
multiplied by the eurrent in the converter, shall equal the predetermined loss 
of energy." 

What Stanley did was an exceedingly Taluable addition to the 
art. He remedied a serious defect; he secured without unnecessary 
waste of eurrent constancy of secondary pressure as lamps were 
turned on or ofE; he struck ont into a new path and brought back 
the prize which, if he had continued upon the old paths, he never 
would hâve found. Such a discovery cannot be attributed to the 
skill of the calling. 

The Zipernowski and Deri Article 

Is the patent anticipated by the publication of an article in the 
London Electrical Keview of August, 1885, describing the Ziper- 
nowski and Deri plant at Budapest? This inquiry must be conflned 
strictly to the article. The question is not what was actually done 
at Budapest, but what does the article say was done there. The 
law provides that an inventor shall not be denied a patent because 
the invention or discovery was known or used in a foreign country. 
In order to defeat the patent the invention must bave been know'n 
or used by others in this country or patented or described in a 
printed publication in this country or a foreign country. Kev. St. 
§§ 4886, 4923. The burden of proving anticipation rests upon the 
défendant and he must do this by clear and convincing évidence. 
Barbed-Wire Patent, 143 IJ. S. 275, 284, 12 Sup. Ct. 443, 450, 36 L. 
Ed. 154. The publication relied on must describe the invention in 
such a complète, clear and précise manner as to enable those skilled 
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in tlie art to reproduce it without the aid of the patent. If the dif- 
férences are only those which the skill of the art will readily sup- 
ply the publication will not be destroyed as an anticipation, but it 
will be destroyed if thèse différences relate to essential features, 
and independent investigation and experiment are required to ex- 
plain obscurities and supply omissions. The mère assertion that 
the desired resuit has been accomplished without stating how, with- 
out describing the means which produced the resuit, is insufficient. 
Walk Pat. § 57; Hanifen v. Godshalk Go., 28 G. C. A. 507, 84 Fed. 
649. 

The article in question imparts no information upon the one 
subject which is the ail essential feature of the Stanley invention, 
namely, the length of the primary wir« and the method of deter- 
mining the same. Would an electrician reading the article in Au- 
gust, 1885, know how to construct the coils P and S of the Stanley 
patent? Would a System of distribution constructed upon the in- 
formation found in the article infringe the claims in question? It 
is thought not. 

After pointing ont the advantages of the system, and it is to be 
noted that the writer can hardly be charged with an ovorproduction 
of modesty in this regard, the article proceeds to describe the man 
ner in which thèse advantages can be secured as follows: 

"In order to inerease the yield of induction apparatus their inductive action 
must he increased as much as possible. This can be efCected, in the first 
place, by increasing the rapidity of the cnrrent pulsations, that Is the changes 
of the direction of the current; secondly, by bringing the primary and the 
secondary wire as near to each other as possible; and, thirdly, by increasing 
the diameter of the iron core inside the coll." 

This gives no information which is useful in remedying the de- 
fects with which the patent has to deal. It fails to tell electricians 
how the length of the primary wire can be co-related to the voltage 
and alternations of the current supplied. In short, it may be said, 
in the language of complainant's expert, that: 

"A person reading thèse articles would be in the unenviable position of 
knowing with great exactness and détail the results that it was desired to 
obtain, without the slightest information as to how they were to be obtained, 
except that he was to use a type of transformer or induction coil which 
had flrst been deseribed by Faraday in 1831, and in Its perfected form by 
Varley as early as 1856." 

The truth of this conclusion is still further demonstrated by the 
fact that although a large number of the foremost electricians of 
the world read the article and commented upon it none of them 
found ont a way to remedy the defect, and the court is satisfied 
that no one did remedy it till Stanley showed them how. 

The Great Barrington Use. 

The statute provides that an inventer who compiles with the law 
in other respects may obtain a patent unless the invention has been 
introduced into public use in the United States for more than two 
years prior to the application. Rev. St. §§ 4886, 4887. The lead- 
ing case upon this subject is Elizabeth v. Pavement Go., 97 U. S. 
126, 24 L. Ed. 1000. The court says: 
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"That the use of the pavement In question was public In one sensé cannot be 
dlsputed. But can It be said that the Invention was in public use? The use 
of an invention by the inventer himself, or of any other person under bis 
direction, by way of experlment, and in order to bring the Invention to perfec- 
tion, has never been regarded as such a use. » * * When the subject of 
invention is a machine, it may be tested and tried In a building, eitber wlth 
or veithout closed doors. * • ♦ It ivould not be necessai-y, in such a case, 
that the machine should be put up and used only in the inveutor's ovs'n shop 
or premises. He may hâve it put up and used In the promises of another, 
and the use may Inure to the benefit of the owner of the establishment. 
Still, if used under the surveillance of the inventer, and for the purpose of 
enabling him to test the machine, and aseertain vchether it will answer the 
purpose intended, and make such altérations and improvements as expérience 
demonstrates to be necessarj', it will still be a mère expérimental use, and 
not a public use, within the meaning of the statute. While the supposed ma- 
chine is in such expérimental use, the public may be ineidentally deriving a 
benefit from it. If it be a gristmill, or a carding machine, customers from 
the surrounding country may enjoy the use of it by having their grain made 
into flour, or their vi'ool into rolls, and still it will not be in public use, within 
the meaning of the law." 

Within this rule the court is of the opinion that the use in ques- 
tion was not public but was expérimental. The application for the 
Stanley patent was flled August 15, 1888. The use at Great Bar- 
rington began March 16, 1886, and ended June 16, 1886, being in 
opération, subject to breakdowns and delays from faulty construc- 
tion, for a period of three months. 

The reasons which induce the court to say that this use is not fatal 
to the patent may be summarized as follows: 

First: Stanley went to Great Barrington under a contract with 
the Westinghouse Company to perfect his System and make it cora- 
mercially successful. The Westinghouse Company paid his salary, 
furnished large sums of money and imported from Europe not only 
expensive machinery but an expert electrician to assist in the work. 
AU patents obtained for inventions at Great Barrington were to be 
assigned to the company. Both Stanley and Westinghouse were 
conversant with the provisions of the patent law and were worlîing 
to secure for the company the monopoly of the best electric lighting 
System which human intellect could devise. It seems incredible that 
such men, dealing with interests of such transcendent magnitude, 
should abandon their vast schemes of wealth and empire in the elec- 
tric world in order that they might pocket the paltry revenues from 
a 60-lamp plant in a country town. 

Second: The experiments were of such a character that they had 
to be performed at a distance from the laboratory and dynamo. 
Stanley was endeavoring to elaborate a self-regulating System and 
the only sure way to prove such a System was to test if in actual 
use. This, of course, involved stringing wires about the town and 
putting lamps in public and private buildings, but no one save Stan- 
ley and his assistants were aware of the new éléments which had 
been introduced into the combination. The engine and generator 
were hidden from public view in an old rubber miU, temporarily 
fltted up as a laboratory; the transformers were locked up. Writ- 
ing, at the time, to Mr. Westinghouse the inventor says: "AU the 
converters are under lock and key so that no one knows anything 
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about them." Nothing was visible tbat could give the public any 
information as to the character of the experiments. The pôles, the 
wires, the lamps were visible and public; the essential featurea of 
the System were invisible and private. In short, the invention was 
not in public use. 

Third: AU of the persons acquainted with the work at Great Bar- 
rington testify unreservedly that it was expérimental. Stanley says- 
"I was experimenting with alternating currents." Belfield, the Eng- 
lish electrician, who came to this country at the request of Mr. West- 
inghouse to assist in the work, says: 

"The sole object of the installation at Great Barrington, as I understood it 
was entirely of an expérimental nature, so that the faults of the System could 
be discovered and remedied in order that when the apparatus should be in- 
stalled commercially there would be less chance of failure and the System 
would be a successful one." 

Pantaleoni, who with others visited the plant in the interests of 
the Westinghouse Company, testiiies: 

"The whole Idea of Stanley in going to Great Barrington was to try an 
experiment on the public. The laboratory was located quite close to the city. 
The alternator was a low-voltage machine. But his experiments proved that, 
as far as the service was concerned, a sufficiently good service could be giveu 
with an alternating System to satisfy the public. And this was, of course, 
one of the points to be ascertained. Ail the party thoroughly understood that 
we were looking at a commercial experiment. It was clearly understood 
that, while we were ail extremely pleased at what we had seen, very much 
more was needed for a commercially successful plant. The plant itself had 
been paid for out of the expérimental fund. The generator was clearly not 
one that would hâve been used for an actual plant. The distance was so 
short that commercially as a business proposition a three-wire System would 
certainly hâve been cheaper and better." 

Pope, who was intimately acquainted with Stanley's purposes and 
expectations and who visited Great Barrington in April, 1886, testi- 
fied in an interférence case before the patent office as foUows: 

"Stanley had established a laboratory in an old factory building in Great 
Barrington, and was experimenting mainly, as I remember, with convèrters 
of varions forms and proportions in order to détermine which was the most 
efficient and convenient form. He had an expérimental lighting plant in opér- 
ation, lighting half a dozen stores in the village, half a mile or so from the 
laboratory, and this I examined with some particularity." 

The written évidence is of the same purport. No one can read 
the contract between Westinghouse and Stanley and reach any other 
conclusion than that the latter's work at Great Barrington was solely 
to perfect his invention for the benefit of the Westinghouse Com- 
pany. One of the provisions of the contract is as follows: 

"No extended séries of experiments shall be entered upon without first no- 
tifying the président or gênerai manager of said Company, and receiving his 
written permission to proceed; it being understood that the company through 
its gênerai manager, is to direct the gênerai course of expérimentation and 
the nature of the résulta which it is desired to attain, but that the détails of 
the work are to be carried out by the said Stanley in what he may consider 
the best manner." 

On March 17, 1886, Stanley wrote Westinghouse as follows: 

"I am pleased to be able to Inform you that the secondary System Is being 
rapidly completed. As I mentloned some time ago, I believe the tnie way to 
study it is to give it a commercial test hère in town. I hâve, therefore, run 
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wires from the laboratory to the village, and hâve placed a converter in my 
cousin's store In order to test the commercial uecessities. The lamps in the 
store were runnlng last night. I expect to hâve three or four lamps in the 
hôtel (the Berkshire House) and in three or four other stores running in a 
few days more. In short, I expect to hâve a démonstration of the System 
ready for inspection within two weelîs' time, perhaps sooner. « * * i am 
striving ail I can to finish this System for you at the earliest possible date, 
but it is expensive work. Possibly you will allow me a longer rest v?hen I 
bave finished my work. I niight say a great deal about the System, but, 
briefly, it is ail right. I will send a fuller report In a tew days. I am now 
right in the midst of the work. The working drawlngs for the converters will 
be ready very soon." 

The testimony both oral and written is absolutely inconsistent with 
the idea that Stanley was managing the plant as a commercial ven- 
ture. He liad no right to do this and every considération of honor 
and self-interest were against it. 

Fourth: Even as an experiment the Great Barrington venture was 
uot wholly successful as it broke down before the success of the 
System was fully demonstrated. Another test had to be made at an 
expense of |4,000 to the Westinghouse Company. A plant was in- 
stalled for this purpose at Lawrenceville, near Httsburgh. The first 
commercial plant was installed at Buffalo in the latter part of No- 
vember, 1886. 

Fifth: The fact that a charge was made for the lights is the strong- 
est pièce of évidence in support of the defendant's contention, but it 
is thought that it is insufficient to ontweigh ail the other évidence 
in the record which points to a diiïerent conclusion. When the sub- 
ject was fresh in his mind and before his interests were antagonistic 
to those of the complainant Stanley testified as follows: 

"Q. What arrangement did you hâve with the citizens to whom you fur- 
nished the light for payment for it? A. I do not remember now the exact 
arrangement. I was obliged to ask something for the light in order not to 
light the whole town. I think I received about $8 a year from some of the 
lights. Nothing from others. I did not erect a plant for the purpose of mak- 
ing money out of it." 

In other words it was a défensive arrangement on bis part in order 
to limit the number of lamps to those needed for expérimental pur- 
poses and also to prevent complications with his neighbors. The 
amount actually received was ridiculously small and there seems to 
hâve been no agreement on either side which was not of the most 
transitory nature. The fact that a few of the lamps were paid for 
is not inconsistent with the theory that the use was expérimental. 

In Manufacturing Co. v. Sprague, 123 U. S. 249, 8 Sup. Ot. 122, 31 
L. Ed. 141, the suprême court says, at page 256, 123 U. S., page 126, 
8 Sup. et, and page 143, 31 L. Ed.: 

"A use by the inventer for the purpose of testing the machine, in order, by 
experiment, to devise additional means for perfecting the success of its opera"- 
tion, is admissible; and where, as incident to such use, the produet of Its 
opération is disposed of by sale such profit from its use does not change its 
character." 

Abandonment. 

The court is unable to ând sufficient proof that either Stanley or 
the complainant was guilty of such lâches as to warrant the con- 
clusion that the invention was forfeited and abandoned. 
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Infringement. 

The converters used in the defendant's plant were furnished by 
the Stanley Electric Manufacturing Company. Those converters 
when operating in a System supplied with a current of constant 
E. M. F. dépend upon variations of their counter E. M. F. caused by 
variations of their secondary currents for their self-regulating prop- 
erty. It is asserted, and not denied, tliat tbe defendant's transform- 
ers were actually designed by Stanley bimself. In thèse circum- 
stances the presumption that they infringe is not a pari:icularly vio- 
lent one. The defendant's plant exhibits ail of the éléments of the 
first and third claims which, ail agrée, are substantially similar. . It 
employs, in combination, in a System of electrical distribution: 
First: An alternating current dynamo. Second: Converters elec- 
trically connected with the main line conductors in multiple arc. 
Third: The converters are organized to transform the current in the 
main conductors into currents of less potential and greater quantity 
in the secondaries. Fourth: Each converter is made with a primary 
coil containing such length of wire exposed to magneto-electric in- 
duction that when operated by the dynamo with which it is to be 
used, with its secondary circuit open, the electrical pressure and 
counter pressure in its primary circuit are approximately equal. 
Fifth: Lamps in the secondary circuit. In thèse circumstances the 
order in which the steps, necessary to produce the desired trans- 
former, are taken would seem to be immaterial. Indeed when the 
testimony of defendant's experts is considered as a whole it hardly 
amounts to a déniai of infringement of the first and third claims. 
The complainant is entitled to a decree as to thèse claims, but with- 
out costs. 



DE HAVEN V. STANDARD METAL STRAP CO. 

(Circuit Court, S. D. New York. Aprll 16, 1901.) 

Patents — Infringement— Metalmc Box — Straps. 

The Dana patent, No. 374,587, for an improved metallic box strap, eon- 
strued, and held not Infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

Robert Stewart, for complainant. 
W. P. Preble, Jr., for défendant. 

COXE, District Judge. The complainant is the owner of letters 
patent No. 374,587, granted December 13, 1887, to Charles H. Dana 
for an improvement in metallic box strapping. The action is in the 
usual form. The spécification says: 

"The object of my Invention Is to provide a ready-made metallic strapping 
for boxes, one in which the shape of the nail hole will not weaken the strength 
of the material, the drlven nall spreading open the walls of said holes and 
contracting the strap in length, thus tightening the strap about the box in a 
high degree. • * * A is the strap. It may be made of any suitable soft 
flexible métal. At proper Intervais there are made apertures, aa, for the fas- 
tening nail. Thèse holes are shown as diamond shaped, but may be oval. 
It will be noticed that the métal on either side of the hole is of equal width, 
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and It Is Important to so make them, so aa not to weaken the strap. This 
cannot be done by a die which cuts away a substantlal portion of the métal, 
but may be done by maklng a sllght eut throngh the métal and spreading or 
wedging it out laterally to form the deslred opening, which will hâve Its 
latéral -walls of equal thlckness without any of the material being taken 
away. A punch can easily be designed for performing this opération." 

The claim is as follows: 

"A solid inetalllc box strap having at intervais cuts and having the ma- 
terial on each side of the cuts spread laterally, whereby the strap is in no way 
weakened, as and for the purpose stated." 

The défenses are lack of patentable novelty and noninfringement. 
The en tire situation can be clearly understood by placing in juxta- 
position diagrams representing the prier art and the patented and 
alleged infringing strap: 



I 



^6L-t&T7:& 
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It is conceded that perforations in a flat or twisted wire strap, 
before the strap was put to use, were old and that it was also old 
to enlarge perforations previously made. The only novelty sug- 
gested is stated in complainant's brief as follows: 

"The perforation of a strap with thèse holes already spread is new as Is 
also the combination in a box strap of thèse principles so as to provide a 
stronger and more efficient strap, presenting a strikingly characteristie ap- 
pearance and adopted to bring about a better fastening is new, and producea 
a new and useful resulf 

As this is not a design patent it would seem that the character- 
istie appearance, admitting it to exist, is immaterial, and the sug- 
gestion that the strap produces a new and useful resuit seems to be 
largely Imaginative and theoretical. The prior art shows holes of 
almost every conceivable shape — round, square, oblong, rectangular 
and oval. The patentée adds diamond shaped holes to the list al- 
though he says they "may be oval." He makes thèse holes by cut- 
ting slits in the métal and wedging it out laterally with a punch. 
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Assuming, in order to stop debate, that thJs slight and unimportant 
change involves invention, it is obvious that the claim must be con- 
fined to the précise structure shown. So construed the défendant 
does not infringe. It punches eut with a die a strip equal to one- 
third of the width of the strap. In short, it adopts a method which 
the patentée was particularly anxious to avoid and which he dis- 
tinctly savs cannot be used' to produce his strap. The patented 
device cannot be made "by a die which cuts awaj a substantial por- 
tion of the métal." The bill is dismissed. 



DICKEESON et al. v. MAURER. 

(Circuit Court, B. D. Pennsylvania. April 25, 1901.) 

No. 33. 

Patents— Validity and Inphingement— Phbnacktin. 

The Hlnsberg patent, No. 400,086, for the chemlcal produrt Isnown com- 
mereially as "phenacetin," which is a valuable remedy, largely used by 
the médical profession since its production by the patentée, MU not 
antlclpated, valid, and infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

Livingston Gifford and Anthony Gref, for complainants. 
Hector T. Fenton, for respondent. 

J. B. McPHERSON, District Judge. The patent in suit, No. 400,- 
086, was granted in March, 1889, and is not for a process, but for the 
Chemical product linown commercially as "phenacetin." When the 
action was begun, the patent was owned by Edward N. Dickerson, 
one of the complainants, but since February 10, 1899, it has been, 
and is now, the property of the other complainant, the Farbenfa- 
briken of Elberfeld Company. The spécification and claim are as 
foUows: 

"Be it known that I, Oskar Hinsberg, a citizen of the empire of Germany, 
residing at Barmen, in the said empire, hâve invented a useful improvement 
in the manufacture of a new pharnaaceutical product, of which the followlng 
is a spécification: 

"My invention relates to the production of a new pharmaceutical product, 
a new antipyretic and antineuralgic, obtained by reducing nitrophenetol, and 
melting the phenetidin chlorhydrate thus formed ■witli dried sodium acétate 
and acetic acid. 

"In carrying out my process practically, I proceed as follows: Fifty kilos 
of the potassium sait of paranitrophenol are mlxed with three hundred kilos 
of alcohol, adding forty kilos of bromaethyl. The mixture is heate'd In an 
autoclave, at a pressure of three to four atmosphères, during about eight 
hours. At this time the reaction is flnished, whereby paranltrophenetol is 
obtained according to the foUowing équation: 



■fBrXa 



ONa 


0C2Hb 


CVÏ4 


+C2H5Br-=C8H4 


NOj 


NOj 
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"In order to Beparate the mononitrophenol, which has not taken any part 
in the process, from the ether recently formed, the solution Is treated wlth 
steam. By thls opération the ether dlstills, leavlng behind the paramononi- 
trophenol. 

"For the réduction of the paranitrophenetol forty Iiilos of this ether are 
mixed wlth sixty kilos of muriatic acid and sixty kilos of water. To this 
mixture are gradnally added, at a température of 70° centigrade, twenty-five 
kilos of iron fllings, the whole being stirred continually. As soon as the 
ether is entirely reduced, para-amidophenetol is obtained, as explained by the 
following équation: 

OOaHj OC2H5 



C3H4 +H3=06H4 

N02 



+2H20 



NH2 



"The solution obtained in this manner is saturated wlth chalfc diluted 
with water, and for the purification of the amido compound treated with 
steam the distiilate is absorbed in water acidulated by muriatic acid. The 
muriatic sait of the para-amidophenetol crystallizes In white leaves. Fifty 
liilos of this product are melted with one molécule of melted acétate of sodium 
and twenty-four kilos of glacial acetic acid. The melted mass is repeatedly 
boiled with water, and the new monoacetylparamidophenetol obtained from 
the filtrâtes after eooling. It has the following cheœical formula: 

NH(02H30) 

/ 

Para OeH* «=Oio02Hi8N 



\c 



ÏC2H5 

-And Js obtained accordlng to the following équation: 
NH2 NHC2H3O 



deH* - - 



Para OeH* +CH3COOH=08H* +H2O 

OC2HB OO2H6 

"The monoacetylparamidophenetol crystallizes In white leaves, meltlng at 
133° to 136° centigrade. It is tasteless, little soluble in cold water, more so in 
hot water, but easily in alcohol, chloroform, benzole, etc. It Is altogether 
différent from the body deseribed in the Year Bock of Pharmacy 1883, page 
146, denominated 'phenacetein.' The formula of phenacetein I9 OioHi20; 
that of phenacetin, C10H13O2N, — my product containing nitrogen, contrary to 
phenacetein. The phenacetein represents a coloring matter, an amorphous 
carminé red powder, tlie acid solution of which is yellow, the alkaline rasp- 
berry red; while my phenacetin is colorless, crystallizing in white leaves, not 
ohanging color by addition of acids or alkalies. 

"Having thus deseribed my Invention, what I clalm as new, and désire to 
secure by letters patent, is: 

"The product herein deseribed, which has the following characteristics: It 
crystallizes in white leaves, melting at 135° centigrade; not coloring on addi- 
tion of acids or alkalies; is little soluble in cold water, more so in hot water; 
easily soluble in alcohol, ether, chloroform, or benzole; is without taste, and 
has the gênerai composition O10H1BO2N." 

The défendant infringed the patent during the ownership of each 
complainant, by selling in this district, without proper license, the 
identical chemical product deseribed in the claim. There is no other 
Chemical substance than phenacetin that possesses ail the character- 
istics specified in the claim, and thèse characteristics are possessed 
by the substance sold by the défendant. Indeed, there is no real 
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dispute conceming the stibstance sold by the défendant. The chief 
controversy bas been waged over the validity of the patent, and in- 
fringement cannot be serionsly denied, if the letters are good. 

Several défenses are set up, but, in my opinion, only one défense 
calls for considération, namely, whether the invention was antici- 
pated by a published article known in the testimony as the "Hallock 
Publication." Upon this point the relevant facts are as foUows: 
If the Hallock publication does not anticipate the patent, phenacetin 
was invented by Oskar Hinsberg, a chemist in the employ of Bayer 
& Co., at Elberfeld, Germany. It is an acetyl derivative of paramido- 
phenetol, its chemical name being monoacetylparamidophenetol, al- 
though it is sometimes called also "Acetphenetidin." Before Feb- 
ruary 26, 1887 (to use the language of one of the witnesses, — Com- 
plainants' Eecord, p. 43), "Hinsberg was for some time engaged with 
the chemical investigation of certain amidophenols and their acetyl 
derivatives. After the production by him of thèse new bodies, and 
after the discovery of their nature and properties, he associated 
with himself Prof. Kast, a physician, who at that time taught at 
the University of Freiburg. Hinsberg produced and discovered the 
new body, and suggested its utility in medicine, but as he was a 
chemist, and not a physician, he was unable to sufficiently test its 
elïects as a medicine by submitting his new drugs to clinical experi- 
ments and observations, and therefore associated himself with Prof. 
Kast for thèse purposes. Of course, after the discovery of a médici- 
nal body, it is necessary that its action should be tried for a long 
period to détermine the best way of administering it, and in what 
cases it should and should not be administered, and what are its 
effects, both ultimate and approximate, before it can safely be placed 
upon the gênerai market." 

On February 26, 1887, the resuit of thèse investigations and ex- 
periments was given to the world in the Centralblatt flir die Medi- 
cinischen Wissenschaften, a German periodical, in an article pub- 
lished by Hinsberg and Kast "On the Action of Acetphenetidin," 
this being one chemical name of the patented substance. For prés- 
ent purposes, this date is accepted by both parties as the true date 
of the Hinsberg invention; and therefore if the Hallock publication, 
which appeared in 1879 or 1880, properly describes phenacetin, 
within the rules of law upon this subject, the défense of anticipation 
is made ont. The Hallock article is as follows: 

"Phenetol is vjolently attaeked by fuming nitrie acid, but Is unaffeeted by 
concentrated nitrie acid, in the cold. Oahours, who flrst tried the action of 
fuming nitrie acid upon phenetol, obtained, he says, both a solîd and liquid 
product. The former he analyzed, and found to be dinitrophenetol; the lat- 
ter he supposed to be mononitrophenetol. The -writer repeated thèse experi- 
ments with somewhat différent results. The darli red viscous liquid obtained 
by the action of fuming nitrie acid upon pure phenetol, or on a solution of 
phenetol in acetic acid, was distUle'd in a eurrent of steam. The product 
consisted of a solid and a liquid, in varying proportions according to the condi- 
tions of the nitration. The solid, when purified by repeated recrystallization, 
both from acid and from aleohol, was proved by an ultimate analysls to be a 
mononitrophenetol. Its melting point, 58° 0., and other physical properties, 
coincided with that of paramononitrophenetol, prepared by B'ritzsche in 1858 
by the action of lodide of ethyl upon the silver sait of paranitrophenol. The 
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wrlter also oMalned the same body by the action of potassium ethylic sulphate 
and potasslc hydrate upon paranltrophenol in sealed tubes at higii tempér- 
atures. In thls opération, however, a considérable quantity of tlie nitroplienol 
remained unehanged. lo'dide of etliyl and potassic liydrate lieated in a sealed 
tube with paranltrophenol also yielded, as was expected, the same body, but 
quite impure. The method of direct nitration yields the purest product, but 
is quite te'dious. When the nitration was performed with nitric acid, from 
which the red fumes had been removed by previously boiling, or by means of 
hot concentrated acid, the product is mostly liquid, and refused to crystallize, 
even at low température. Thls liquid was apparently a mixture of orthoni- 
Irophenetol and unehanged phenetol holding some paranitrophenetol in solu- 
tion. 

"Having obtained a considérable quantity of the paranitrophenetol, an at- 
tempt was made to reduee it by means of tin and hydrochloric acid. The re- 
sulting sait, after the removal of the tin with sulphydric acid, crystallized from 
water, in which It was very soluble, in rhombic plates with a pearly lustre. 

CsHbO. 
An nltimate analysis established the composition as HCL. OeH4NH2 With 
platinum chlorlde It yielded a very beautifui double sait in brlght golden 
flakes, but easily decomposable, especially when heated. 

"Thèse crystals, when treate'd with potassic hydrate, yield an oily liquid re- 
sembling analine. It boils at 253° C. (uneorrected), and is doubtless para- 
monamidophenetol. A portion of the sait appears to sufCer a further décom- 
position, so that the amount of oil obtained was very small. Thls oil com- 
bines, like aniline, directly with acetyl chlorlde to a crystalline solid. In 
combinatlon with carbon disulphide it also yields a solid body. The writer 
did not suceeed in obtaining thls amidophenetol by the action of ammonie 
sulphide upon the nitrophenetol at hlgh or low température. 

"The black mass remaining in the flask, after the mononltrophenetol has 
been dlstllled o£f, contains dinitro phenetol, bnt is dlfficult to purify." 

This "crystalline solid" is said to hâve been phenacetin, and upon 
the sentence containing the phrase just quoted the whole défense 
of anticipation rests. It is, I think, a slender foundation, not suflB- 
cient to sustain so great a weight. It would be profitless to revievv 
the technical expert testimony concerning this solid, and to repeat 
the long Chemical tenns and elaborate formulas that are found in 
the record. It is enough to state the conclusion at which I hâve 
■ arrived, after considering ail the évidence. In my opinion, Hallock's 
"crystalline solid" — which might hâve been any one of nine distinct 
Chemical bodies — was probably a poisonous substance, perhaps con- 
taining phenacetin, but differing as a whole from that body, and 
possessing différent characteristics. The complainants are, I think, 
correct in saying that "it was not either in quantity, quality, or con- 
dition suitable for chemical or commercial purposes, or for any use," 
and that "it was not intended for use, and was not known or de- 
scribed as being, or containing, anything capable of any use." Such 
a substance, vaguely and insufficiently described, neither intended 
nor used for any useful purpose, — a mère laboratory product, whose 
qualities were neither known nor stated, — should not be regarded 
as an anticipation. 

Phenacetin is a valuable antipyretic and antineuralgic remedy, 
and was so recognized immediately by the médical profession. It 
does not depress or injure the nervous System, and is therefore used 
in the treatment of many diseases. It has been extensively sold in 
the United States and elsewhere, the sales in this country between 
1890 and 1900 being more than 3,000,000 ounces; this quantity being 
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équivalent to 150,000,000 doses, the value being more than $10,- 
000,000. This very useful and valuable product was deliberately 
sought for by Hinsberg. It came into existence by tbe exercise of 
bis inventive faculties, and he is entitled to the fruit of bis beneficent 
labor, unless it clearly appears that be was not the flrst in tbe field. 
As I regard the testimony, bis claim to priority bas not been success- 
fully attacked, and tbe complainanta are therefore entitled to tbe 
usual decree, witb costs of suit. 



HEAP V. BORCHBRS. 
(Circuit Court, B. D. Pennsylvania. May 11, 1901.) 

No. 27, 

Action on Patent— Plea—Sofficibncy. 

In a suit on a patent, a plea alleging that the patent explred 22 days 
after the bill was filed, and before défendant was required to answer, is 
suflicient where a prelimlnary injunetion was not moved tor, and the blll 
does not allège prier adjudication, nor acquiescence, nor any fact on 
whlch such a motion could bave been founded. 

See 106 Fed. 558. 

Edwin H. Brown, for complainant. 

Jos. C. FraJey and Henry N, Paul, Jr., for respondent. 

DALLAS, Circuit Judge. The plea which bas been flled allèges 
that the patent upon which tbe bill is founded expired on December 
4, 1900, and the question for décision is: Would that fact, if estab- 
lished, devest the court of jurisdiction to détermine this controversy 
in a suit in equity? The point is not a new one. Upon facts more 
or less like those now presented, it bas on several occasions been con- 
sidered by tbe courts ; and while, at flrst glance, it may seem that the 
conclusions which tbey bave reached are not entirely barmonious, I 
bave, by careful examination made in the light of a very helpful ar- 
gument, been brougbt to perceive that tbey are not conflicting. In 
some instances, it is true, bills bave been retained which had been 
filed but a very short time prior to tbe expiration of the patent, while 
in others tbey bave been dismissed although tbe patent continued in 
force for a considerably greater perlod after the bringing of the suit; 
but this variance in resuit does not indicate that the judges who bave 
beretofore been called upon to consider the question bave diiïered con- 
cerning the underlying principle upon which, in my opinion, its cor- 
rect décision actually dépends. The important inquiry is, not merely 
as to tbe period intervening between the filing of the bill and the ex- 
piration of the term of the patent, but is whether the complainant 
had, prior to its expiration, placed himself in a position entitling him 
to any équitable relief; and in the présent case it seems to be clear 
that this had not been done. The plea allèges that the patent in suit 
expired 22 days after the bill was filed, and, therefore, before the de- 
fendant was required to answer. A preliminary injunetion was not 
moved for, and the bill does not allège prior adjudication, nor acqui- 
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escence, nor any fact whatever upon which such a motion could hâve 
been foanded. Consequently, although the bill does contain the usual 
prayer for a preliminary injunction, no title to that relief had been 
either alleged or shown; and as it is not asserted that at the time 
when the patent is said to hâve expired any other relief could hâve 
been obtained, it follows that, if this plea should be sustained by 
proof, the bill to which it relates must necessarily be dismissed. 
Therefore the plea is allowed, btit with leave to the complainant to 
reply thereto within such time as counsel may agrée upon, or as, up- 
on notice and motion, the court shall prescribe. 



HOLMES, BOOTH & HAYDENS v. McGILL. 

(Circuit Court of Appeals, Second Circuit April 3, 1901.) 

No. 57. 

1. Patents— CoNTKACT for Manufacture and Salb op Patbktbd Article— 
Construction. 

A contract gave défendant tlie exclusive rlght for a term of 20 years to 
make and sell an article covered by a patent issued to plaintiff, which 
then had 7 years to run, and such other patents as had been oi- 
might be granted to plaintiiï for improvements thereon or similar articles. 
It provided for the payment of a royalty consisting of a percentage of the 
net profits, which was to be reduced on the expiration of the basie patent 
on articles which had previously been made thereunder, and should there- 
after be made under the later patents. A license was executed by plain- 
tiff at the same time, covering a number of patents speeified therein. On 
the expiration of the original patent the contract was modified, and an- 
other license, covering additional patents, was executed. Still later the 
contract was extended for 30 years, and to cover still other patents. AU 
articles made and sold thereunder purported by their labels to hâve been 
made under some one or more of plaintiff's patents. Eelé, that such con- 
tracta were not for a division of profits on the business of making and 
selling the article covered by the original patent, durlng the life of the 
contracts, irrespective of the life or validity of the patents, but for the 
payment of royalties on articles to be made and sold under patents then 
existing. 

8. Same — Licenses— Liability for Royalties. 

So long as a licensee continues to manufacture and sell under a patent 
presumably valid, without having given notice of its invalidity, and with- 
out éviction, he is presumed to manufacture in accordance with his 
license, and the Invalidity of the patent Is no défense to a suit against 
him for royalties. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

George W. McGlll, a citizen of the state of New York and résident of the 
City of New York, brought four actions at law against Holmes, Booth & Hay- 
dens, a Connecticut corporation, before the United States circuit court for the 
Southern district of New York, to recover royalties under the contracts an- 
nexed to the coinplaints for the succeeding quarters of a year from April 1, 
1895, to July 1, 1896. The four suits were, by order of court, Consolidated, 
and were referred by written consent of the parties to Hon. William G. Ohoate 
"to hear and détermine ail the issues herein, a jury having been walved, and 
judgment may be entered upon his report or décision as such référée with the 
same force and efCect as if the issues had been heard and deeided by the court 
under stipulation for a trial by the court without the intervention of a jury." 
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Judgment was eptered in the Consolidated suit in favor of tlie plaintiff for 
$20,315.96 in accordance wltli the report of tlie référée. This writ of error 
was brought to review tlie judgment. The questions in the case are upon 
the construction of a contract dated March 23, 1876, and three amendments or 
additions thereto. 

John E. Parsons, for plaintiff in errer. 
Henry G. Atwater, for défendant in errer. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPilAN, Circuit Judge (after stating the facts as abeve). In 
1876, McGill was manufacturing metallic paper fasteners known as 
"McGill's Fasteners" under patents issued te himself as inventer, the 
f undamental patent having been issued July 24, 1866 ; and on March 
23, 1876, entered into a written contract with the défendant, a corpo- 
ration largely engaged in the manufacture of brass and copper arti- 
cles. The portions of the contract which relate to the présent con- 
troversy are as follows: 

"Whereas, George W. McGIll Is now the sole owner of letters patent of the 
United States No. 56,587, issued to him July 24, 1866, for a metallic fastener, 
and is also sole owner of several letters patent of subséquent date issued to 
him for elaborations and modifications of said fastener, ail of which subse- 
quently dated patents are subordinate to and controUed by said letters patent 
of July 24th, 1866; and whereas, the flrm of Holmes, Booth & Haydens are 
désirons of making and selling both in the United States and foreign countries 
ail of said fasteners, and other articles made under said patents, and ail arti- 
cles made in the similitude of said fastener which the said McGIll bas now or 
may hereafter devise or patent: Now, therefore, it Is agreed between the said 
George W. McGill and said Holmes, Booth & Haydens as follows: First. Said 
Holmes, Booth & Haydens are to hâve the sole and exclusive license and right 
to manufacture ail of McGill's fasteners and suspending déviées secured and 
controlled by the before-mentioned patents, or which may be secured by sub- 
séquent patents issued to said McGill. Second. The priées which the said 
Holmes, Booth & Haydens are to render as the cost of said goods shall not 
exceed twenty-five per cent, over the actual cost of the material and labor used 
in the manufacture; the price of ordinary brass to be 10 cents per pound above 
the average price of lake ingot copper. Thlrd. The priées which the said 
McGIll now pays D. M. Somers for the manufacture of said goods, a llst of 
which is hereto attached, marked 'Exhibit A,' shall be considered a proper 
basis to commence upon; and such priées shall not be altered to pay more 
than the profit on manufacture above stated based upon brass at the foregoing 
rate. » * * Seventh. Said Holmes, Booth & Haydens are to bave the sole 
and exclusive sale of thèse goods both in the United States and In foreign 
countries. * * • Tenth. Holmes, Booth & Haydens are to make up and 
constantly keep on hand a stock of said goods in such variety and quantlty 
as will enable them to promptly fill ail orders on them for the same, and will 
use their very best endeavors to extend and push the sales of the same. 
Eleventh. Holmes, Booth & Haydens are to keep a separate set of books, in 
which shall be entered ail transactions relatlng to the stock and sales of 
thèse goods, and shall render monthly statements to the said McGill of sales 
of the same, and shall during each month, in preparlng said statements, deduct 
the price paid for manufacturing the goods sold the preceding month from 
the net amounts for which they were sold, and shall each month place three- 
fourths of the balance to the crédit of the said George W. McGill as his royalty, 
and subject to his order, except on such of said goods as they may hâve shipped 
out of the United States to foreign countries, and upon such shipments or sales 
his royalty is to be one-half the balance ascertained as aforesaid. The said 
books shall at ail reasonable times be open and subject to the Inspection of the 
said McGill or his agent. Twelfth. The said McGill Is to sustain the valldity 
of Jiis patents at his own expense, and is also at his own expense to furnisb 
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sample cards and cuts of hls goods, and to pay the cxpense of advertlslng. 
* * • Fourteenth. Thts agreement shall continue for twenty years from its 
date, unless sooner dlssolved by mutual consent; but at the expiration of ten 
years sald Holmes, Booth & Haj^dens may terminate the same by surrender- 
ing to said McGill, hls heirs or assigns, ail the interest of Holmes, Booth & 
Haydens In sald business at a valuation made by disinterested parties, which 
shall only embrace ail goods on hand at cost as fixed by the conditions of this 
agreement; and at the option of Holmes, Booth & Haydens sueli spécial tools 
and machinery, etc., as may be connected with the manufacture of the goods 
herein ref erred to, but nothing for the good will of the business. And sald Holmes, 
Booth & Haydens will then desist from the further manufacture and sale 
of said goods. And after the expiration of the letters patent of July 24, 1866, 
or any reissue or extension thereof, the royalty to be paid to said McOill on the 
goods formerly made under that patent and which may be made under the re- 
maining letters patent ref erred to in this agreement, and the license upon which 
it is based, of even date herewith, shall be a sum equal to one-halfof the net prof- 
its arising from sales of ail the goods specijied herein, as aseertained under the 
articles of this agreement. * * « Fifteenth. It is agreed that the présent sell- 
ing priées and discounts on said goods stand, but may be altered at any time 
when found necessary, by mutual consent. And after the expiration of the 
letters patent of July 24, 1866, said Holmes, Booth & Haydens may regulate 
priées to meet the exigencies of the marhet aceording to their judgment." 

The list of goods in Exhibit A contains six différent articles made 
in différent sizes. The entire price list includes 32 numbers. AU 
thèse articles, except "Miscellaneous Fastener 16," were made or 
were claimed by McGill before the date of the contract of 1876 to hâve 
been made under patents to him. It appears, but not with certainty, 
that this fastener was represented on McGill's boxes before March, 
1876, to hâve been patented. The point that substantially the entire 
Somers list consists of articles claimed to hâve been patented is of 
some importance because the référée was led to suppose that the 
fact was otherwise, and to advert to it in the construction of the con- 
tracts. At the date of the contract McGill owned the patent of 
March, 1866, and three other patents of April 20, 1875, for metallic 
fasteners, two patents for suspending devices, one for buttons, and 
three patents for clips, punches, and a press. The license mentioned 
in article 14, and executed by McGill cotemporaneously with the con- 
tract, granted an exclusive license to the défendant to manufacture 
and sell goods under thèse ten patents and three design patents. On 
July 24, 1883, the date of the expiration of the patent of 1866, the 
parties amended the contract of 1876 by erasing the parts of the 
fourteenth and fifteenth clauses which are lu itaJics, and by including 
in the agreement 13 patents issued to McGill after March 23, 1876. 
On February 19, 1894, the agreement was extended for the term of 
30 years from March 23, 1896, the date of the expiration of the con- 
tract of 1876; but on March 23, 1901, either party could terminate 
the contract upon previous written notice, in which event McGill 
could hâve the goods on hand at cost. It was also agreed as follows: 

"The agreement thus extended shall Include ail patents for improvements in 
paper fasteners and similar devices, and ail patents for improvements in tools, 
machinery, and appliances for use in manufacturing the same which may be 
obtajned or acquired during the extended term by the said George W. McGill, 
his heirs and Personal représentatives." 

The business of manufacturing thèse metallic fasteners became 
exceedingly profitable to both parties. McGill was a director in the 
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défendant corporation, which made its fastener business a separate 
depaxtment both at tàe Connecticut factory and at the New York 
office, where McGill had a desk, and where, as well as the factory, lie 
was potential in directing the business and the manufacture. He 
was active in developing sales, was proliflc in patents, was exacting 
at the factory, and the fastener business was much within his control 
and management. He had been also a patent soliciter, and the de- 
fendant intrusted him exclusiyely with the désignation, upon the 
labels and boxes, of the patents under which the articles were claimed 
to hâve been made, and the désignation was made in accordance with 
his instructions. The défendant paid no attention to the particulars 
upon thèse labels, or to the patents, and supposed that the articles 
were being made under valid patents, until from some cause dif- 
férences arose between the parties, which culminated, in 1895, in a 
suit by the plaintifl against the défendant for alleged fraud in its 
previous accounting, and an examination was then had by the défend- 
ant in regard to the patents upon which, if any, the goods were being 
manufactured. Upon this question the référée found as follows: 

"(3) Prior to April 1, 1895, and thereafter to March 1, 1896, défendant made 
and sold flat and rottnd head fasteners with loops in their lieads as described 
in plaintifl's alleged patent No. 498,138, dated May 23, 1893; and after March 

1, 1896, the défendant made and sold such fasteners without such loops in 
their heads. (4) Between April 1, 1895, and July 1, 1896, the défendant, in 
the manufacture of flat and round head fasteners, did not use the comhination 
set forth as the inTention descrihed in plaintifE's alleged patent, dated October 

2, 1883. The défendant did make said flat and round head fasteners during 
sald period, and for several years prior to April 1, 1895, with one foot longer 
than the other, but the other features or inventions described in said patent 
were not nsed by it during said period between April 1, 1895, and July 1, 1896. 
The drawlng In plalntiflT's patent of July 24, 1866, No. 56,587, shows a fastener 
made with feet of différent lengths, and that featnre was old, and on that 
ground unpatentable, on October 2, 1883. (5) The flat and round head fasten- 
ers made and sold by the défendant during the period from April 1, 1895, to 
July 1, 1896, were made by the process described in plaintlff's alleged patent 
of December 3, 1889, numbered 416,510. (6) Otherwise than as aforesald, the 
défendant did not, in fact, use in the manufacture of flat and round head 
fasteners made and sold during said period from April 1, 1895, to July 1, 1896, 
any of the inventions described in, or puiTporting to be described in or secured 
by, any nnexpired patent issued to the plaintifC, but said goods were manu- 
factured in accordance with the Invention covered by a patent granted to the 
plaintiff on the 24th day of .Tuly, 1866, for a metallic fastener, which patent 
had expired prior to the manufacture of any of said goods so sold during said 
period. (7) There is no invention, and nothing embodying the exercise of the 
inventive faculty, in the alleged invention set forth or described in patent No. 
498,138, dated May 23, 1893. * * * (10) From April 1, 1895, to July 1, 1806, the 
flat and round head fasteners made and sold by the défendant were packed 
in métal boxes, and the boxes were packed in wooden packages, and both on 
the métal boxes and the wooden packages were the words 'McGill's Fasteners' 
and 'Holmes, Booth and Haydens, Manufacturers,' and patent dates October 
2, 1883, and December 3, 1889. Said marks were used with the knowledge and 
consent of the plaintiff." 

The process patent of December 3, 1889, was an invention of 
Ralph J. Shipley, a foreman in the defendant's factory, was assigned 
to McGill, and the défendant was licensed to use it. The patent de- 
scribed a machine which had for its object an improved method of 
making the duplex-pronged metallic fasteners, known as "McGill's 
Fasteners." The invention Was the only one described in any un- 
108 F.— 18 
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expired patent which was used by tke défendant between April 1, 
1895, and July 1, 1896, except tbat before March 1, 18&6, tbe défend- 
ant made fasteners as described in a patent of May 23, 1893, which 
was without validity. The référée was of tbe opinion tbat the con- 
tract of 1876 and its amendments was an agreement in regard to tbe 
division of the profits of the business of tlie manufacture and sale 
of McGrill's fasteners and the articles connected with them during 
the life of the contract, irrespective of the life or the validity of the 
patents, and that McGill's share in the profits, which was called a 
"royalty," continued as long as the business continued. The contract 
is inartificially drawn, uses commercial terms — such as "interest in 
the business" — in a way which blurs, rather than expresses, the in- 
tent of the parties, and was also negligently drawn, in that it nowhere 
expressly states the patents to which it actually related. The pre- 
amble mentions only fasteners of 1866 and improvements thereon, 
which were four in number; but by the first clause the défendant 
was to hâve an exclusive license to sell the patented fasteners and 
suspending devices, which were seven in number, and to use patents 
subsequently to be issued. The license included three additional 
patents for clips, a punch, and a press, and two design patents. The 
contract was for the manufacture and sale of ail thèse articles, called 
in the contract "goods," under ail the patents issued and to be 
issued; and ujwn sales in this country McGUl was to hâve three- 
quarters of the net profit, but after the expiration of the basic patent 
of 1866 he was to hâve upon goods formerly made under it and then 
made under the remaining letters patent a sum equal to one-half the 
net profits. This clause by itself implies— and, we think, plainly im- 
plies — that royalty for the use of the expired patent was to cease, but 
was to continue upon goods made under the unexpired patents which 
were formerly made under the expired patent. On the day when 
the patent of 1866 expired, the parties erased the provision reducing 
the royalty to one-half of the net profits, and McGill included in his 
license 12 new patents, but no new intent was manifest to change 
the principle upon which the first contract was based. Up to this 
point of time the word "royalty" seems to hâve had its ordinary 
meaning, — "a payment reserved by the grantor, and payable propor- 
tionately to the use made of such right." The provision of February, 
1894, that the original contract, enlarged as to time, should include 
patents for improvements in machinery and appliances for use in 
manufacturing fasteners, meant that the same right to use this class 
of patents was granted to the défendant that had been granted in 
the original contract, and that, on the other hand, McGill's compensa- 
tion for the use of such patents was to be measured upon the prin- 
ciples that had been therein provided. The fasteners bore the gên- 
erai narae of McGill's fiât and round head fasteners, and the boxes 
bore labels which designated, either correctly or incorrectly, the 
date of the patents under which they purported to hâve been made; 
but the défendant followed in this regard the directions of McGill, 
which, in 1894, it requested him to furnish. By another agreement 
of February 19, 1894, the parties amended the original contract as 
foUows; 
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"Notwithstanding anythlng In the sald contract, Holmes, Booth &. Haydens 
shall bill flat and round head fasteners at ten per cent, less than the présent 
factory cost priées as now rendered, until the selling priées shall be restored 
to within seventy-five per cent, of the original selling priées." 

This wasll years after the patent of 1866 had espired, and the 
plaintifif contends that the amendment is an admission of his right 
to claim royalties on flat and round head fasteners, and therefore an 
admission of his right under any patent. It was an admission of the 
defendant's obligation to pay royalties, but not necessarily an admis- 
sion of an obligation growing out of the license to use an expired pat- 
ent. It admitted that under the contract royalties were due, and they 
were due because they were made under patents nominally in force in 
1894. Thèse admissions created no estoppel against the défendant in 
f avor of the plaintiff, for he did not rely and act upon them, nor was he 
lured by them to his hurt. On the contrary, he was the person who 
led the défendant to rely upon the validity of the patents. Our 
conclusion is that the contract was for a royalty upon goods to be 
made and sold from time to time under existing patents, and not 
for a share of the profits of a business in the manufacture and sale 
of goods or articles called "McGill's Fasteners." The patent of 1866 
had in 1876 but about seven years of life, and we do not think that 
the contract shows an intent of the parties that royalties or profits 
were to be paid for 20 years upon ail goods known as "McGiH's Fas- 
teners," while it does show that during the contract profits were to 
be paid upon goods made under licenses to use unexpired patents 
and upon whieh the défendant would presumably hâve a monopoly. 
The question is whether, inasmuch as the défendant made the goods 
by process described in the patent of December 3, 1889 (No. 416,510), 
and a part of the goods as described in the void patent of May 23, 
1893, it is liable to the plaintiff for the royalty. The process patent 
was specifically for the manufacture of the McGriU fasteners, was em- 
bodied in a described machine, was one of the patents mentioned in 
the agreement of February, 1894, and the défendant accepted a 
license for its exclusive use. The terms of the original contract were 
extended to include this patent, and by those terms the défendant 
was to pay a specifled royalty upon ail goods made from time to time 
under the plaintifl's unexpired patents for which it had an exclusive 
license. It is true that the royalty of three-fourths of the net profits 
became an enormous royalty upon a single-process patent, but it was 
the pecuniary considération which the contract gave to McGill for 
its use. The loose agreement which the défendant entered into for 
20 years made no distinction in regard to royalties between patents 
of large value or those for a worthless improvement. The royalty 
was to be paid upon goods "which may be made under the remain- 
ing letters patent referred to in this agreement and the license 
upon which it is based," and the amendment of 1883 was equally lack- 
ing in exactness. Goods were made for three-fourths of the time de- 
scribed in the Consolidated suit in the form described in the void pat- 
ent of May, 1883. The contract was silent in regard to the consé- 
quences of the invalidity of patents. It simply provided that McGill 
was to sustain their validity at his own expense. On August 3 or 3, 
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1895, the plaintiflf had verbal notice that the accoimt of July 1, 1895, 
did not include royalty on fasteners, and on October 28, 1895, he had 
written notice of refusai to pay royalties, on the ground of invalidity 
of the patents. In an action by a licensor against a licensee to re- 
cover royalties upon saies made under an exclusive license upon an 
invalid patent, which was, at the time when the account accrued, 
apparently valid and in force, and from which there had been no 
éviction, the invalidity of which had not been declared by an adjudi- 
cation under légal proceedings, and no notice had been given by the 
licensee of its refusai to pay on account of it3 defects, such invalidity 
is no défense to the suit. As long as the licensee continues to manu- 
facture under a patent presumably valid, without having given notice 
of its invalidity and without éviction, he is presumed to manufacture 
in accordance with his license. The cases of Marston v. Swett, 
66 N. Y. 211, and Id., 82 N. Y. 526, are leading authorities to this 
effect. The law is stated in Lawes v. Purser, 38 Eng. Law & Eq. 
Rep. 48, by Erle, J., as follows: 

"If the plaintiff believed the patent to be valid, and the défendants believed 
so, too, it seems to me that the défendants must pay for the privilège until 
they can show that the patent has been reseinded or revoked, or that notice 
bas been given to the plaintiff that the défendants wiU not pay any more under 
the contract." 

White V. Lee (C. G.) 14 Fed. 789; Birdsall v. Perego, 5 Blatchf. 251, 
Fed. Cas. No. 1,435; Stott v. Eutherford, 92 U. S. 107, 23 L. Ed. 486; 
Eurêka Co. v. Bailey Co., 11 Wall. 488, 20 L. Ed. 209. A list of 
the cases in this country upon this point is contained in 3 Kob. Pat. 
696, note 5. It follows that from April 1, 1896, to October 28, 1895, 
the défendant was liable for royalty under patent of May, 1893, and 
during the entire period in the Consolidated suit under patent No. 
416,510. The judgment of the circuit court is affirmed, with costs. 



THOMSON-HOUSTON ELECTEIC CO. et al. v. NASSAU BLEOTRIC R. OO. 

et al. 

(Circuit Court, E. D. New Tork. March 18, 1901.) 

Patknts— Vamdity— -SwiTCH FOR Electric Motoks. 

The Condict patent, No. 393,323, for a switch for electric railway motors, 
was anticipated, in so far as relates to the eombined or mixed use of the 
rhéostat and series-multiple Systems of control therein claimed, by the 
Hunter patents, Nos. 431,720 and 385,180, both granted on applications 
fiied before that of Condict, but is novel and valid as to the unity of 
switch control provided for in claims 27, 29, and 31, by which the opéra- 
tion of the rheostatic and series-multiple switches is effected by a single 
lever. Such claims also heîd infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

Betts, Betts, SheflQeld & Betts (Frederick H. Betts and Samuel 
E. Betts, of counsel), for complainants. 

Harding & Harding (George J. Harding and Kichard Eyre, of 
counsel), for défendants. 
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THOMAS, District Judge. The complainants own letters patent 
dated November 20, 1888, numbered 393,323, issued to one Condict 
upon an application flled April 26, 1888, and allège that tbe défend- 
ants use devices infringing certain claims thereof, to wit, 27, 28, 
29, and 31 of one group, 20, 21, and 22 of another group, and also 
claims 2, 7, 10, 23, 24, and 30. The défense is anticipation, lack 
of patentability, and noninfringement. The alleged infringing ap- 
paratus is contained in controllers for electric railway motors used 
in the cars of the Nassau Electric Railroad Company, and manu- 
factured by the Lorain Steel Company, and which are designated 
in the record as Nos. 1, 2, 3, and 4. The Condict invention involves, 
both for the purposes of diminishing or precluding injury to the 
motor and for regulating speed, the combined or mixed use of ex- 
ternal résistances and series-multiple control. The spécification dis- 
tinctly describes thèse two purposes and advantages, giving, how- 
ever, chief prominence to the préservation of the machinery by use 
of thèse two means of control in suitable adjustment and séquence. 
Although many claims are involved, for présent purposes the main 
invention claimed is presented with suflScient fullness in claim 31, 
which is as follows: 

"(SI) The combination of two motors, a source of electric power, a motor- 
circult, a swltch for eoupling the colis of the motors In séries or multiple to 
vary thelr internai résistance, a résistance, a swltch to Insert the résistance 
when the motor-switch Is being shifted, and a connection between sald 
swltches to operate both simultaneously." 

The term "mixed control" haa been employed to describe Con- 
dict's invention, and the définition of the term by Mr. Bentley, com- 
plainants' expert, may be useful: 

"I understand that It relates to a prlnclple of controlUng or regulating rail- 
way motors, partly on the variation of the internai résistance of the motors 
by changing thelr circuits from séries to multiple, and partly upon the vari- 
ation of the circuit résistance external to the motors by a dead résistance." 

The présent inquiry is aided, and at the same time somewhat con- 
strained, by the décision of Judge Townsend in Electric Car Co. of 
America v. Hartford & W. H. R. Co. (0. C.) 87 Fed. 733, where the 
Condict patent was sustained and infringement found; and by the 
order of Judge Lacombe, whereby a temporary injunctiou was granted 
in the présent suit (Electric Car Co. v. Nassau Electric R. Co. [C. C] 
89 Fed. 204), which was afflrmed on appeal, Judge Shipman writing 
the opinion (Electric Car Co. of America v. Nassau Electric R. Co., 
33 G. C. A. 420, 91 Fed. 142). Inasmuch as Judge Townsend had 
decided upon final hearing, Judge Lacombe accepted his construc- 
tion of the Condict claims, and held that the defendant's devices 
infringed them; and Judge Shipman considered the question on 
appeal, not only in the light of the Hartford décision, but also in view 
of any new évidence contained in the motion papers. The record 
in the Hartford Case was not before the circuit court of appeals, 
and the anticipatory patents presented to that court are alleged to 
be those of Buell, No. 255,249; Thomson & Houston, No. 220,948; 
Spang, No. 279,036; Edison, No. 273,490; Hunter, No. 385,055; and 
Paine, No. 321,749. Other évidences of prior use and knowledge 
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are presented in this record which were not before Judge Townsend 
or the circuit court of appeals, but they amplify the view of the 
prier art, and lead to a somewhat différent conclusion respectiug 
it. The principal contention herein relates to Nassau controUer 
No. i, and, if it shall be found to be an infringement of a valid pat- 
ent, a like conclusion should be reached in regard to the otlier cou- 
trollers. It is urged that the résistances used in No. 4 are rheostatic, 
pure and simple, and that they hâve no functions and give no ad- 
vantages not présent in rheostatic control. That is, they are used 
purely for the purpose of regulating speed, and not for the purposes 
of preventing the injury more specifically pointed out by Coudict. 
It may be said at this time that the évidence does not seem to sus- 
tain this claim of the défendants, for it appears from the record, 
and seems to be conceded on the argument, that the preservative 
influence upon the motor is alvi^ays présent, although it is claimed 
that the advantage is incidental and very subsidiary. Indeed, it is 
diflScult to understand how the two advantages may be separated, 
whatever principal purpose may hâve influenced the use of the two 
Systems; for, as stated in the défendants' brief, "The same means 
which prevent too rapid accélération are always available for regu- 
lating speed." No proper appréciation of the prier art may be ob- 
tained, save by a thoreugh understanding of the intimate knowledge 
that existed concerning both rheostatic and series-multiple control. 
It is quite safe to say that the use of external résistance was known 
for the last half of the nineteenth century, and tliat it was com- 
monly empleyed to regulate electric motors. Ail the expert wit- 
nesses state that the rheostatic method was common before the 
Cendict invention. Mr. Bentley, fer the complainants, says that 
"prior to the Condict invention the most common method of régu- 
lation was to insert an artificial résistance between the motor and 
its source ef carrent, which could be varied in amount, and check 
to any desired degree the flow of current to the motor," and that it 
was the "standard arrangement used by Mr. Van Depoele, the Thom- 
son-Housten Electric Company, the Bentley-Knight Electric Eail- 
way Company, the Westinghouse Company, and others." 

Dr. Kenneliy, for the défendants, says : 

"It was the common practice, therefore, in starting any but the smallest 
motors from rest, to inject a résistance or rhéostat Into thelr circuit for the 
purpose of checting the flow of current untll such tlme as the armature of 
the motor had been brought to speed, and had been enabled to protect itself 
against unduly heavy currents by opposing the requisite and automatically 
adjusted eounter electro-motive forces." 

Mr. Wightman, for the défendants, states: 

"The use of résistances to choke down the flow of current to prevent too 
sudden accélération of the motor was as common and well-understood a 
devlce in the hands of the electrlcal engineer as the throttle valve to the steam 
engineer." 

The use of résistance in accelerating a motor gradually from one 
speed to another was also common in the prior art. While the use 
of the rhéostat was so familiarly known in the prier art as seme- 
thing that could be employed or laid aside at will, it was equally 
well understoed that it was wasteful ef energy, because it reduced 
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the effective voltage by consuming it, and thereby withholding it 
from use in propelling the motor. As Mr. Bentley stated: 

"ïhis résistance acted to absorb to a greater or less degree the Impressed 
electro-motive force delivered from the Une wire, and leave only a remainder 
to be applied to the motor. The amount absorbed represented a dead loss." 

So in letters patent No. 271,042, issued to Curtis & Crocker, it is 
stated that the rheostatic method is objectionable "for the reason 
that, wheuever any résistance external to the' motor is introduced 
into the circuit, electrical energy is absorbed by it, and transformed 
into heat, without producing any useful electro-dynamic effect in 
the motor." 

There was an effort to avoid this wastefulness which arose from a 
too prolonged use of the rhéostat, and to this end, and to vary the 
povs'er of the current api)lied to the motor, the series-parallel Sys- 
tem was preferred. Hopkinson's English patent, No. 2,989, of 1881, 
describes the series-parallel System: 

"If desired, two or more dynamo-electric or magneto-electric machines may 
he employed in conjunction. When so used, they are rendered particularly 
adapted for the propulsion of tram engines, tram cars, and other vehicles, 
so as to obtain required variations in the speed by the employment of a 
switch so arranged as to throw the said machines into parallel circuit or into 
séries, according as it is desired to drive the électro-locomotive or vehicle 
at full speed or at a less speed. In Heu of two or more complète machines, a 
single machine having tvyo or more independent circuits may be used. * * * 
In order to economically vary the speed of a tram car, tram engine, or other 
vehicle driven by electricity, two dynamo-electric machines may be used on 
the car, engine, or vehicle; and, when high speed Is desired, thèse are ar- 
rangea in parallel circuit; when a low speed and greater tractive force is 
required, they are arranged in séries." 

In 1884 Keckenzaun secured English patent No. 6,275, wherein he 
States the wastefulness of idle résistance, and, among other things. 



"I so arrange the circuits that by means of a switch or commutator the 
motors may run in 'séries,' in 'parallel,' or singly, or partly in 'séries' and 
partly in 'parallel.' I may also arrange the fleld magnet circuits distinct 
from the armature circuits, and join their terminais in a variety of ways, 
known as in 'séries' or in 'parallel,' and thereby vary the résistance of the 
circuit without inserting any 'idle' or artiflcial résistance." 

This illustrâtes a knowledge of the use of rheostatic and series- 
multiple control, and a préférence for the latter to the exclusion of 
the former. In the Télégraphie Journal and Electrical Beview for 
July 6, 1888, July 13, 1888, and August 3, 1888, Keckenzaun describes 
the tests made in December, 1887, with his System in this country, 
whereby he shows the effective working of the System. Sprague 
used a similar System on his Eichmond road in 1887, diflering from 
Keckenzaun in that he provided three sets of fleld coils in place of 
two, and made changes by short-circuiting and then throwing in 
parallel one only of those coils at a time. The évidence tends to 
show that the System was reasonably successful, and that there was 
a considérable commercial demand for the controllers. The Julien 
patents, United States Nos. 384,580, 384,447, and British No. 2,470 
of 1886, illustrate the series-parallel System of control. The Elec- 
trical World of November 20, 1886, described this System, and said: 



248 108 FEDERAL REPORTER. 

"The car Is started up by turnlng the lever, -withoiit the slightest shock. 
The movement Is, In fact, remarkably smooth and pleasant, and the car can 
be stopped instantaneonsly. * * * It is noteworthy that M. Julien dé- 
pends in no way upon artiflcial résistances. The rapldity of movement is 
controlled by the batteries, and full speed, half speed, and reverse motion 
are ail obtained by the merest tum of the lever. To the regulator are brought 
the connections of ail sections of the battery, working alternatively in séries 
and in parallel." 

The Julien System employs batteries as a source of supply, and 
is lacking in economy. The fact that the use of external and in- 
ternai résistances was well known, and that the series-multiple was 
preferred, does not show that it was not understood that the two 
could be used in conjunction. It must hâve been a matter of familiar 
knowledge that there could be a combined use, but it is undoubted 
that the thorough appréciation of the wastefulness of the rheostatic 
method diverted the mind to the System that would exchide or mini- 
mize such use. Eeckenzaun stated in 1884, in English patent No. 
6,275, where he showed motors in parallel and in séries: 

"Hitherto engineers hâve resorted to artiflcial résistances inserted between 
the motor and the 'leads' supplying the current; but, though by recourse to 
such means the amount of current flowing could be regulated, still such arti- 
flcial or 'idle' résistances are exceedingly wasteful." 

He stated that he used the series-parallel System, and thereby 
varied "the résistance of the circuit without inserting any 'idle' or 
artiflcial résistance." Obviously, Reckenzaun knew that the rhéo- 
stat could be used, but judged it better and more economical not to 
use it. Condict knew it could be used, and judged that it was bet- 
ter to use it. 

But the prior art shows not only full knowledge of the two Sys- 
tems, and of ability to use them in conjunction, but their actual 
use and adaptation are shown in letters patent No. 431,720, issued 
to Eudolph M. Hunter July 8, 1890, upon an application flled Janu- 
ary 26, 1887, — more than a year before Condict's application. The 
spécification states: 

"The motors are connected together by a circuit, and may be coupled in 
multiple or séries connection, and provision is made for varying the résist- 
ance of the motor-eircuit. * * * R Is the motor-circuit, and connects both 
motors in circuit with the contact-shoes, i, 1. The current may be regulated 
by the resistance-changer, r, which may be operated by a lever or handle, s, 
on the front of the car-body, as in the case of the brush-shifting devices. As 
shown in Pig. 2, the motors are in parallel or multiple circuit, but may be 
put in séries connection by svfitches, T, T, when necessary,— as, for instance, 
in starting, or when the potential of the current bas greatly increased and 
volume of current decreased from any cause." 

The diagram embodies this description, and together with the 
spécification shows a union of the two methods operated by separate 
switches. Mr. Bentley, complainants' expert, states that Hunter 
was Condict's attorney in the matter of Condict's patent, but Hunt- 
er's description above antedates that relation. The same witness 
states that, "so far as any regulator is shown, it is a rhéostat, and 
this is only indicated diagrammatically." This second statement 
seems erroneous, but it is quite necessary that the witness' évidence 
concerning this patent of Hunter be set out more fully. He says: 
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"The patent is directed towards an electrlc truck, and the claima pertaln 
to the arrangement of the motor upon the vehiele. So far as any regulator 
la shown, it is a rhéostat, and this Is only indicated diagrammatically. As a 
distinct matter from the rhéostat, two separated and disconnected switches 
are shown, by which it is said that, while the motors are in parallel or mul- 
tiple circuit, yet they may be put In séries connection when necessary, as 
at starting, or when the potential of current is greatly increased, and the 
volume of current decreased, from any cause. This showing is a mère inci- 
dent. No claim is made to it in the patent, and no organized controller on 
the mixed principle of Condiet shown or suggested. The series-multiple 
switches are not connected together so as to be operated simultaneously or 
in any prescribed séquence, nor are the two switches for changing the cir- 
cuit connected together themselves. Thus, they would hâve to be operated 
apart from, and by separate movements from, the rhéostat, and each would 
Itself require a movement distinct from the other. Thus, taklng the sugges- 
tion of Hunter, it amounts simply to the use of the rhéostat as the ordinary 
and fundamental controller, with an occasional opération of the series-mul- 
tiple switch in an emergency to put the motors in séries before operating the 
usual controller. There is no construction teaching the art to give up the 
rheostatic method of control, and go to the mixed System of Condiet. îluch 
less does it contain an organized structure explaining and illustrating the 
practical way of building an apparatus on this principle." 

Beyond this statement that there is no unity of switch control, 
the attempted avoidance of the Hunter patent by Mr. Bentley seems 
to resuit in the concession that what Hunter says and shows 
"amounts simply to the use of the rhéostat as the ordinary and fun- 
damental controller, with an occasional opération of the series- 
multiple switch in an emergency to put the motors in séries before 
operating the usual controller." But the statement of Hunter is 
plain. He directs the use of "the resistance-changer, r," to regulate 
the current. He states that the motors are shown in parallel, but 
that they "may be put in séries connection by switches, T, T, when 
necessary," — as, for instance, in starting, or when the potential of 
the current has greatly increased, and volume of current decreased, 
from any cause. This is a description of the conjunction of the 
two Systems, in few but précise words, and to the lay mind the lan- 
guage is fuUy expressive of the idea of mixed control. Mr. Bentley's 
sentence, "There is no construction teaching the art to give up the 
rheostatic method of control, and go to the mixed system of Con- 
diet," is not understood. He has just stated that the rhéostat 
is the "fundamental controller," and that there is an "occasional 
opération of the series-multiple switch in an emergency." Hunter 
has not limited his use of the series-multiple to an emergency, but 
has palpably extended it to common opération. Hunter did not 
claim that it was invention, — indubitably, because he was speak- 
ing of devices that were of common knowledge and usual adapta- 
tion. The construction of Hunter's device by Mr. Jenks, one of 
the complainants' experts, is not more fortunate for the complain- 
ants. He says: 

"From thèse statements, which, I think, comprise ail in the spécification 
which throw any light upon the method of control of the propelling motors, 
it appears that three plans of régulation were aggregated on one car, and 
that it was left to the judgment of the motorman which of thèse three should 
be used under any given circumt-tances. A considérable amoimt of attention 
is paid to the method by which the brushes are shifted as to their bearing 
points on the commutators of the motors, and it may properly be inferred that 
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this method was to be frequently ntilized by the motorman, because the ap- 
paratus for this shifting was placed dlrectly within his easy reacli." 

Dr. Kennelly states: 

"In a patent to the same grantee, No. 431,72D, which was issued In 1890, 
but whleh was applied for in January, 1887, series-parallel of two motois is 
shown an4 described, In conjunctlon with rheostatic control. In other words, 
there is a System of switches both for changing the motors from séries to 
parallel or vice versa, and aiso for inserting and retainlng a variable amoviiit 
of i-esistance In the circuit of both. Thèse switches are diagrammatically 
represented, and are not shown as coUocated into a single structure or co- 
ordinated in their funetlons. * * * if you mean what références show 
series-parallel control with the addition of an auxiliary rhéostat or rheostatic 
control, my answer is, * * • U. S, patent No. 431,720, to Hunter." 

At a later time, March 15, 1888, and still before Condict's appli- 
cation, Hunter, in letters No. 385,180, states: 

"I may vary the résistance exterior to the source of power in many ways, 
some of which may be enumerated as varying the internai résistance of the 
motor either by cutting in or out its coils, or by coupling up said eoils in vari- 
ons ways, or by varying a résistance in the motor-cireuit and exterior of the 
motor, or both combined." 

From the foregoing it appears that the use of the rhéostat and 
series-multiple Systems of control, separately or in conjunction, had 
been understood and described before Condict's invention. The se- 
rions inquiry follows whether there was any prior knowledge or use 
of the unity of switch control shown in Condict's invention. Each 
of claims 27, 29, and 31 clearly comprises as one of its combined 
éléments a provision for coUoeating the switches into a single struc- 
ture and co-ordinating their functions. Judge Shipman says of Con- 
dict's invention: 

"His eontroller therefore utllizes each System by the movement of one 
handle, so that the shocls which would be caused by a sudden change of 
motor connections is prevented by the introduction of dead résistance be- 
fore or at the time of such change. The switch can also be used for slight 
changes in the résistances, 'when slight variation in the speed or power of 
the motors is required.' " 

The value of this élément of a single switch eontroller is un- 
doubted, but was Condict privileged to appropriate a combination 
whereby the several switches in a eontroller should be operated 
in co-ordination by the movement of one lever? This question calls 
for an examination of the state of the art anterior to Condict. Mr. 
Bentley says: 

"The Condict eontroller has a deflnite operative connection between the 
several switches, so that the opération of one in volves a subséquent opéra- 
tion of the other, and each complète opération of the eontroller as a whole 
Involves the opération of both the motor-circuit switch and the résistance 
switch." 

There are several principal movements actuated by the eontroller: 
(1) Variations in résistance of the circuit; (2) grouping the motors 
or fleld coils, or both; (3) reversai of direction. With one switch 
Sprague, before Condict's time, controlled variations of résistance 
and reversai of direction. With the other he effected the grouping 
of the motors. Condict controls the motors and résistances with 
one switch, and the reversai of direction with the other. The Paine 
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patent, No. 321,748, of 1885, relates to an improvement in regulators 
for electric lights. The spécification states: 

"The object we hâve in view Is to increase the efflciency of the apparatus 
so that the variations in the light will be more graduai. This we do by corn- 
bining in a single progressively-aeting switch the princlple of throwing the 
lamps into and out of circuit in groupa, *ith that of varying the candle- 
power of the lamps of each group, both by throwing the groups into and out 
of arrangements in séries and by the use of external résistances. * • * 
Out object, further, is to provide means for operating two or more of the 
switches together or separately, as desired." 

Mr. Bentley thinks that he is justifled by Judge Shipman's opinion 
in distinguishing between the control of lamps and the régulation 
of motors. But Judge Shipman, in distinguishing the Paine patent, 
was attentive to the main question of the mixed System of control, 
and not to the mère mechanical devices for eJïecting their co-action 
by the use of the single lever. It will be observed that the Weston 
patent. No. 264,982, of 1882, provides for the use of one lever to 
control circuit changes and insert résistances. It is true that the 
circuit changes that Weston desired to make were not the same 
changes involved in the Condict letters. After a more extended 
description, which is worthy of considération, Weston states — 

"That the combination of devices just described serves not only as a shiit- 
ing device, but as a convenient means of effecting the régulation of the speeâ 
of the motor by shifting the position of the bnishes, and at the same time 
interposing résistance as the counter electro-motlve force is reduced." 

So, in letters patent No. 320,630, issued to Daft in 1885, which 
relate to an improvement in switches, designed to cause motors 
to operate in either direction, and to regulate their speed, there 
are évidences of similar knowledge. Concerning this matter, Mr. 
Bentley states: 

"It had long been well known in ordinary rheostatic control that the rhéo- 
stat could be operated by means of the same handle whlcn worked the re- 
ver|e-switch; a duplieate set of rhéostat contacts being provided, or a similar 
expédient adopted by which either movement of the reversmg-handle could 
operate the controlling rhéostat. It is not obvions what nearing this bas 
upon the Oondict invention, since It involves no series-parallel control at ail, 
and is not related in the remotest degree to the problem before Condict, and 
the structure be devised therefor. It Is sufflcient to dispose of this patent to 
point out that it bas no series-parallel régulation of the motor, and that 
Dr. Kennelly himself omits it from the llst given in answer to the question 
propounded to him." 

In letters patent No. 279,036, issued to Spang in 1883, the sec- 
ond claim is as follows: 

"The combination, with an electro-motor, of a switch or shunting device 
having a movable lever and contact-pièces vilth which the terminais of the 
coils of the field-magnet and résistances, respectively, connect, whereby a 
movement of said switch will eut out or shunt a portion of the coils of said 
magnet, and simultaneously introduce into the circuit résistances équivalent 
to that of the portion of the magnet eut out or shunted." 

This inventor with one switch control cuts out or shunts a por- 
tion of the coils of the field-magnet, and at the same time he cuts 
in équivalent résistance. Condict couples the coils of the motor in 
séries or in multiple, by short-circuiting or shunting, cutting in 



252 108 FEDERAL REPORTER. 

and out résistances to effect the resùlt. In letters patent No. 346,527, 
issued to Beattie in 1886, it is said: 

"The System ineluding my invention consists of an armature provided with 
two sets of grooves— the one longitudinal, and the other circular— around the 
axis of the armature, and with a groove running across each end of the 
armature; of field-magnets provided with several indepenaent coils upon 
eaeh leg or arm of the magnets; of a governor geared to the armature-shaft 
and to a lever which Is adapted by its movements to eut out one or more of 
the field-magnet coils, and to suhstitute therefor one or more équivalent coils 
which are not a part of the field-magnets." 

This is understood to show a unitary control of the circuit and 
rhéostats. The fact seems to be that before Condict there was 
no description of a mechanism effecting, by a single lever, an opéra- 
tion of rheostatic and series-multiple switches. Coils had been cou- 
pied in séries or multiple, and résistances used in conjunction, but 
each switch had been moved by a separate lever. Although a sur- 
vey of the prior art lends much support to the claim that Condict 
simply used a single switch to produce circuit changes in the appro- 
priate introduction and removal of résistances, as had been done 
before, yet Condict's changes were essentially différent. Condicfs 
System of bringing the résistances and motors under the control of 
a single lever, and separating the reversing switch, is the présent 
adopted method. Why did not Hunter employ this System? It 
could not hâve been advantageous for him to use two switches. 
Modem expériences derived from the extended use of motors for 
the movement of cars prove this. Hunter was a soliciter of pat- 
ents. He was himself skiUed in the subject-matter hère involved. 
He united external résistances and series-multiple control. He in- 
vented but a year before Condict. He knew, presumptively, ail 
that existed. He knew that one switch had been used for the 
rhéostat and reverse switch. That was well known. He must hâve 
known that one switch was common for circuit changes and rheo- 
static résistances. Yet, with ail his knowledge as an attorney rpak- 
ing a specialty of patents, and an inventor, he did not see that 
the successful opération of his device required that one hand should 
control by one lever the external résistances and internai changes. 
Sprague states that he was called upon to make a choice either of 
grouping résistances and motor changes, or of grouping one of them 
with the reversai of direction. He put variation of résistance and 
reversai together. Events hâve condemned his sélection, and prove 
his choice so unwise as to indicate lack of conception of the Con- 
dict method. Any plan that requires the conjunctive use of mechan- 
ism for rheostatic and series-multiple control demands that there 
should be one lever, whereby the mechanism may be controlled 
with unity of thought and action. It may be that a skilled mind 
could use two hands and two levers, making a nice adjustment of 
thèse two Systems. But the hands that hold the levers on tens of 
thousands of cars operating under constantly varying conditions and 
emergencies are not those of electrical engineers. Practice and 
discipline may aid, but there must be such unitary and automatic 
action of the machinery that the mind may instinctively direct the 
hand of the operator to the proper use of the controUing appliance. 
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It is diflBcult to understand why Hunter did not grasp this neces- 
sity and advantage, but he did not, and Condict did; and tlie value 
of it is so great that it is not logical to assert that thèse known 
unitary controls of circuit changes and résistances made Condict's 
device no new thing in mode of opération. This conclusion bas not 
been reached without considérable doubt, but the considérations 
that support it preponderate. 

The final inquiry is, does the défendants' device infringe any of 
Condict's claims herein held to be valid? The défendants' painstaking 
and instructive brief is clear, and bas been read with great care upon 
this subject, but in the end the impression obtained upon the argu- 
ment bas grown to suitable conviction that there is infringement. 
Notwithstanding the long time ocupied in the hearing and considéra- 
tion of this case, the court would pursue the défendants' argument 
step by step, and point out the process by which its conclusion has 
been reached, were it nOt that the case, in the matter of infringe- 
ment, shows no new fact not before the circuit court of appeals 
that would justify a departure from its holding respecting infringe- 
ment. But the nature of the Condict invention is, under the facts 
in this record, not that stated by Judge Townsend and by the cir- 
cuit court of appeals. The invention, as regards mixed control, 
seemed then to be unanticipated and broad. It is now narrowed by 
the fact that the invention dérives its chief novelty from the unitary 
control. But that control is provided for, apparently, in only claims 
27, 29, and 31 of the principal group. If there should be doubt 
about the précise claims that cover the invention as above con- 
strued, counsel will be heard in that regard. The court also desires 
to hear counsel respecting the group of claims 20, 21, and 22, and also 
claims 2, 7, 10, 23, 24, and 30, to which slight attention was given 
on the argument, and concerning some of which the récent décision 
of the circuit court of appeals in Thomson-Houston Electric Co. v. 
Lorain Steel Co., 107 Fed. 711, has a bearing. Counsel can be heard 
on motion day. 
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(Circuit Court of Appeals, Third Circuit February 20, 1901.) 

No. 9. 

Patents— Invention— Phinting Machines. 

The Firm patent. No. 415,321, for an improvement In rotary prlnting 
mactlnes, relates to multl-roll web-perfeetlng presses, and covers what is 
known as the "straight-line" press, as dlstinguished from the "angle-bar" 
press, formerly In use. In the latter two sets of fonn and Impression 
cylinders eircumterentially headed were placed slde by side. One web 
passed entirely through the machine in the same vertical plane, whlle 
the other, after being printed, passed around an angle-bar, by which 
It was turned completely over, and transferred laterally the distance 
of its width, where It was brought into register wlth the first. In 
the machine of the patent two or more sets of cylinders are banked 
one above the other, so that the webs are In the same vertical plane 
during the entire opération, and after belng printed are brought to- 
gether In register to be eut and folded. The stralght-llne presses hâve 
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gone Into extensive use, and hâve the advantage of occupying less 
floor space, and, by the élimination of the angle-bar, of being much less 
liable to break the web and cause delay, which is a considération of 
the highest importance in newspaper presses. Held, that the machine of 
the patent was net only novel, but useful in a marked degree, and dis- 
closed patentable invention, and net merely meehauical skill, in view 
of the fact that press construction was mechanlcally a highly-developed 
Industry, and .yet no step had been previously takeu towards the form of 
construction shown. Claim 7 also hdd infringed. 

2. Samb — Duplication of Known Mbohanisms. 

A duplication or eombination of well-known mechanisms may amount 
tb patentable invention, vphere they co-act to produce a new and improved 
resuit. 

3. Samb — Utiltty of Device— EstoppeI/ of Infhinger to Deny. 

The fact that a patent bas been infringed is sufHcient, as against the 
infrlnger, to establish Its Utility. 

4. Samb — Suit fob Infringement — Title of Complainant. 

A reassignment of a patent by a corporation to the patentée in ac- 
cordance with the terms of the original assignment, although it may 
bave been voidable under the laws of the state, where It was unchaJ- 
lenged by the corporation, its stockholders or creditors, conveys a title 
which. In the hands of a subséquent bona fide assignée, will sustain a suit 
against an infringer. 

6. Samb— Invbhtiox — Printing Machines. 

The Firm patent No. 410,271, for a printing machine, claim #<>, which 
relates to a change in the construction of the cutting and folding mechan- 
Ism of the machine of the prier patent, No. 415,321, to the same inventor, 
shows only a mechanical modification, and is devoid of patentable in- 
vention. 

6. Same. 

The Firm patent No. 529,680, for a printing machine, claims 11, 12, and 
13, which cover mechanism for cross-associating the product of two or 
more independent presses placed side by side, so that the same shall be 
folded together to constitute parts of the same newspaper, involve mere- 
ly mechanical changes, and are void for lack of patentable invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersev. 
For former reports, see 89 Fed. 818, 103 Fed. 650. 

C. E. Pickard and L. L. Bond, for appellant. 
B. F. Lee, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BUFFINGTON, 
District Judge. 

BUFFINGTON, District Judge. The bill in this case charges in- 
fringement of claim 6 of patent No. 410,271, granted to Joseph L. 
Firm on September 3, 1889, for a rotarv printing machine; of claim 
7 of No. 415,321, to said Joseph L. Firm on November 19, 1889, for a 
fotary printing press; and of claims 11, 12, and 13 of patent No. 529,- 
680, to Joseph L. Firm, assignor to the Goss Printing Company, on 
November 20, 1894, for a printing machine. Thèse patents relate to 
web-perfecting presses. A web-perfecting press is one which feeds 
itself with a long, continuous roll of paper, perfects or prints such 
paper on both sides by passing it between two sets of form and im- 
pression cylinders, and, by transverse cuts, severs the web into sheets. 
In a multi-roll web-perfecting press, two or more such webs are fed 
into its separateadjoining printing mechanisms, and are simultaneously 
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perfected. The sépara te webs are then brought into conjoint register, 
and tbereafter transversely eut into sheets. The registered sheeta 
are properly folded, sometimesaftercutting,sometimes once before and 
once after, and then delivered. Folding and delivery are done by 
mechanisms separate from the printing, and do not concern the prés- 
ent case, further than as adjuncts to take care of the press output. 
To fairly appreciate and justly weigh what, if anything, Firm, the in- 
venter, added to this art, it is necessary to give due regard to the 
peculiar conditions incident to the successful opération of thèse great 
presses. Unlike the use of most mechanism, time is of the very es- 
sence of the machine. The continuons web darts through the press 
with lightning speed. It enters a blank, and émerges a folded news- 
paper. Pressworl< is held back until the last possible moment, but, 
when once started, the press must finish its work at a predetermined 
time. Its opérations must be continuons and uninterrupted. A 
break in its mechanism, or in the web on which it works, increases 
the possibility of delayed papers, trains and mails missed, and loss 
to the owner of money and prestige. Unlike the output of other 
commercial machinery, Avhere the product of one day could, for sub- 
stantial purposes, as well be made the next, the output of one of thèse 
presses is limited not to a question of days, or even hours, but to one 
of minutes. No one who has noted the feverish anxiety incident to 
the early moming hours in a newspaper office, — an anxiety which 
grows more feverish as the time grows shorter, and ends only when 
the édition is safely launched, — can be oblivious to the fact of how 
vital and important are the mechanical factors which save or avoid 
the loss of minutes in a great printing press. Firm's device was 
meant to minimize the liability to such losses of time. Let us con- 
sider what he did. Take, for example, the press of the St. Louis 
Globe-Democrat, as embodying the most advanced type of the prior 
art in those features to which the Firm device particularly applied. 
It printed from two rolls of paper, — one double width, or four plates 
wide; the other of single width, or two plates wide. Each roll was 
perfected by its own press. The two presses faced each other, with 
axes of their form and impression cylinders parallel to each other. 
In the main press, a four-plate-wide web was printed on both sides, 
four pages abreast, the column raies running around the cylinders. 
Consequently the printed columns were parallel with the web sides. 
The printed matter on thèse four-abreast pages constituted component 
parts of a single newspaper, and the press was designed to superim- 
pose two of thèse printed pages upon the other two in correct register. 
This was effected by mechanism which we will describe; and, as 
Firm's device secured the same resuit without the use of this mech- 
anism, ît will be apparent that a study of such mechanism and the 
objections, if any, thereto, will lead to a just appréciation of what 
Firm subsequently did. In the Globe press, the double-width web, 
after being printed, was slit centrally and longitudinally by an ordi- 
nary rotary slitter. One of thèse split sheets, printed, it will be ob- 
served, on both sides, and constituting four printed pages of the pro- 
posed paper, continued to travel f orward in its original vertical plane. 
The other sheet, likewise printed on both sides, and constituting four 
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other pages of the paper, passed downward and over a "turner," or an 
equilateral and right-angled triangle placed apex down, and depend- 
ing vertically below the web-slitting roller. The eflfect of passing the 
sheet downward over one side of the turner, across and upward over 
the other side, was to reverse the web, turn the lower side up, and also 
transfer the whole web laterallj a distance of its own width, and 
place it directly beneath the other half of the web, which, as we hâve 
seen, had continued to travel forward in its original vertical plane. 
The path around the turner was so proportioned as to be practically 
a multiple of the page lengths, and, by mechanism which need not be 
described, the two sections of the split web were assembled or brought 
together with their transverse margins in register, led forward to suit- 
able folding and delivering apparatus, and an 8-page paper was pro- 
duced, folded, delivered, and eut transversely on every margin. This 
method of securing register by transfer around the turner, conunonly 
known as the "angle-bar System," we note as the highest development 
of the then art in that regard. Later we will refer to the other part 
of the Globe press, which was used to produce a 12-page paper, and 
will show, as evidencing the patentable, inventive character of Mrm's 
improvement, that although this press, in its relation to the principal 
press, contained some of the mechanical éléments of construction em- 
bodied in Firm's straight-line presses, even its constant opération in 
close proximity to the other press suggested to no one the embodi- 
ment of its particular functions and relations in the multi-web or prin- 
cipal press. It will be noted that in the flrst-described press one por- 
tion of the web travels forward in its original vertical plane through 
the entire opération, while the other was deflected from its original 
vertical plane, turned completely over, transferred across to the ver- 
tical plane occupied by its fellow, and there cross-associated with it. 
But Firm conceived the idea of printing his whole paper by the same, 
simple, straight-ahead method, so followed by one of the Globe webs, 
and thus do away with the use of angle-bars, and wholly dispense with 
the circuitous process of turning the second web completely over, and 
transferring it across its own width into the vertical plane occupied 
by its fellow. He did away with ail the machinery incident to such 
process. The means by which he accomplished this were of a rela- 
tively simple character, and from the fact that the web, during the 
printing and registering opération, travels straight ahead, his type of 
press has come to be styled a "straight-line," as contrasted with an 
"angle-bar," press. His device is illustrated and described in his pat- 
ent No. 415,321, for a rotary printing machine adapted for printing a 
number of copies of a i, 6, 8, 10, etc., paged paper or pamphlet. 

In the drawing from the patent hère shown, the webs, m, n, and o, 
are initially placed in the same vertical plane with each other, and 
in such plane they continue to move forward until they are printed 
and in register. The letters, a, b, c, d, e, and f, designate form, and 
g, h, i, j, k, and 1, impression, cylinders. On each of the form-cylin- 
ders »re arrangea places for eight forms, each set of four forms oc- 
cupying nearly a semi-circumference. The relative arrangement and 
relation of the forms on the several cylinders need not hère be de- 
tailed it being suflacient to say that the kind of press hère illustrated 
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if) adapted for printing two copies of a 24-page paper or pamphlet; 
and by allowing certain of tke cylinders to remain idle, or altering the 
form arrangement, newspapers or pamphlets with a less number of 
pages may be printed. The three webs pass in the initial vertical 
plane between their respective form and impression cylinders where 
they are printed. They then pass through the respective sets of cut- 
ting rollers, p, q, and r, where, by means of a mediately placed cir- 
cumferential knife on one roll and a corresponding groove on the 
108 F.— 17 



258 108 FEBBRÀIi BEFORTER. 

othe:, the weS îs longitudinally split on the central margin, leaving 
two pages abreast on each side. Passing from thèse sets of rolls, the 
three webs are guided into position on top of one another, and enter 
the tension rolls, s, t, in correct register, and on the initial vertical 
plane. Passing through this set, the assembled and registered webs 
are carried to the driven rollers, u, v, which exert upon the webs the 
pull required to draw them from the form and impression cylinders. 
Thèse rollers also serve as transverse cutters, carrying, as they do, a 
knife with altemate cutting and perforating teeth, so that the paper 
will be partly eut and partly perforated across the margin at the page 
ends. It is not necessary to follow the printed and properly assem- 
bled webs through the folding and delivery process, as they hâve no 
bearing on the patent. It will be noted that in this device the page 
forms are ail headed circumferentially and in the same direction 
around the form cylinders; that the webs move in the same vertical 
plane, along ultimately converging paths. The same vertical plane 
intersects the central longitudinal margin of air the webs, or any line 
parallel therewith, from the time the webs leave their respective rolls 
to the point where they converge, printed and registered. It is this 
feature that gives such a type of press in the art the name "straight- 
line" or "straight-run," as distinguished from "angle-bar," or presses 
where the web is deflected and transferred to a différent vertical 
plane. 

We are then brought to the question whether the combination hère 
shown was novel, useful, and patentable. That it was novel, the 
court below found, and our research in the art leads us to the same 
conclusion. Was it useful? That it was not alone useful, but useful 
to a marked degree, the weight of the testimony, and a considération 
of the practical results attained, show. Indeed, the contest waged in thia 
case, its extent, expense, and wannth, are in themselves a reasonable 
measure of the opinion of ail parties in that regard. It is improb- 
able that men will render themselves liable to actions for infringe- 
ment unless infringement be useful. And the fact that a patent has 
been infringed by a défendant is, as against such infringer, sufficient 
to establish its utility. Lehnbeuter v. Holthaus, 105 U. S. 96, 26 L. 
Ed. 939; Vance v. Campbell, 1 Pish. Pat. Cas. 483, Fed. Cas. No. 16,- 
837. Moreover, we regard the ch«apge made by Firm as both novel 
and useful to a marked degree. ïhe defendant's own proofs show 
that, in estimating the product of printing presses, about 25 per cent, 
must be deducted for delays, and that one of the two principal causes 
of stoppage is web-breaking. When a web-break occurs, the sheet 
winds around the roller, the press must be stopped, and the web torn 
ofl the rolls and rethreaded. The serions results incident to such 
stoppage will appear when we realize that thèse presses are speeded 
to 200 révolutions a minute, and that a delay of flve minutes meana 
many thousand less papers, varying according to the press capacity. 
The marked tendency to print larger papers, to issue greater éditions, 
and to sell the papers for less money, nécessitâtes the use of a cheap- 
er paper, and cheaper paper means greater liability to web-breaks. 
After a most careful examina tion and analysis (the détails of which 
need not hère be set f orth) of the testimony of the witnesses, and with 
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a due regard to the opportunities différent witnesses had for observ- 
ing presses in regular work, we hâve reached the opinion that web- 
breaks are much more fréquent on angle-bar than on straight-line 
presses, and that inferior grades of paper, which conld not be safely 
used on angle-bar presses, can be used on straight-run ones. The 
data given from actual observation in thèse respects is not only con- 
vincing, but is whoUy in accord with our everyday observation, that, 
if the pull is evenly distributed over an entire sheet of paper, its ten- 
sile strength is much greater than when the strain is on one edge. 
It is, to our mind, clearly proven that Firm, by eliminating angle-bars, 
raade an important improvement in lessening web-breaking. But this 
was not ail. In dispensing with angle-bars, we are satisfled he less- 
ened power requirements, — a fact which is not controverted in the 
proofs produced, — and made possible a simpler and more désirable 
type of mechanism; one in which there was less liability to break. A 
direct, forward, straight-line action from start to finish is mechanic- 
ally préférable to a deflected, tangent-carried power. In addition to 
this, the facts proven show that straight-line presses can be built to 
occupy less floor space than angle-bar machines, — an important fea- 
ture in mechanism and appliances in city manufactories, on account 
of the value of city sites generally, and in newspaper plants especially 
so, from the fact that they are always located in the most prominent 
parts of a city, and where ground is much more valuable. 

Such being the facts, does this device involve invention? In sup- 
port of its patentability, we hâve the prima faciès arising from the 
grant of the patent. Lehnbeuter v. Holthaus, 105 U. S. 94, 26 L. Ed. 
939. We hâve the fact that the device has gone into extensive use, — 
an élément entitled to regard. Smith v. Vulcanite Co., 93 U. S. 486, 
23 L. Ed. 952. It is contended the changes made by Firm were mere- 
ly mechanical, and that in reality he but took the presses which he 
f ound standing side by side, and banked them one upon another ; that 
the change involved was mère reconstruction, rearrangement, duplica- 
tion. It is to be noted, however, that printing-press construction is 
mechanically a highly-developed industry. The complex and intri- 
cate détails of thèse great presses; the calls upon them for speed, 
strength, and product; the constant demand upon builders for im- 
provement; and the keen rivalry existing among such builders and the 
users of the presses, — are factors which brought the art to this high 
mechanical standard. The very fact that, with ail thèse stimulating 
considérations, insuring the most rapid strides in mechanical ad- 
vance, no such step as Firm's was taken in duplex presses, shows that 
Firm's change was not in the line of mechanical progress, but in the 
original, inventive sphère. Granted the change consisted in banking 
one i>ress upon another, yet the two, when so combined, and in their 
new relation, so co-acted as to dispense with angle-bars, with a web- 
deflected course, and made possible a straight-line duplex press. A 
single straight-line press in itself was no novelty, so far as the 
straight-line printing of an individual web is concerned ; but, when the 
product of two such presses were united, it was only through angle- 
bar agency. Firm's device, by placing the two in new relations, elim- 
inated the angle-bar, did away with the tangent-turning webs, and 
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thus secured valuable results. The test in such cases is not wliethec 
duplication exists, but whether duplication produces, not naere du- 
plication of product or function, but a new unitary, additional re- 
sult, and not the mère aggregate of prier, separate mechanism. The 
mère éléments of the combination are immaterial. In their indi- 
vidual relations they may be old, may be mère duplicates; but the 
test is not the character of the combining éléments, but the resuit 
flowing from their being combined. "Duplication producing a new 
and a useful resuit, as it was hère produced, may be patentable. It 
is often the material part of a discovery, because it may be that which 
renders useful what was previously useless." Parker v. Hulme, 1 
Fish. Pat. Cas. M, Fed. Cas. No. 10,740. Considération of another 
feature of the Globe-Dem ocrât press referred to above will also show 
that the change Firm made was more than mechanical. As we hâve 
seen, that press was made up of a main duplex press, already de- 
scribed, and a second part used for printing a half-width web. When 
it was desired to make a 12-page paper, the main press was used to 
print 8 pages in the manner heretof ore described, and the other 4 were 
printed in the supplemental press. In it but one pair of form and 
impression cylinders were used. Thèse, however, were of such lengths 
as to carry four plates abreast on each semi-circumference. The 
plates at one end contained the matter for the outside, and those at 
the other for the inside, of the 4-page sheet. A two-plate width web 
passed between the plates at one end of the cylinder, and was printed 
on one side. It then, by means of rollers, passed down, over, across, 
and upward over a turner or angle-bar, which reversed the web and 
transferred it laterally a distance equal to its own width. The web 
was then made to pass between the form and impression cylinders at 
the other end, where its other side was printed. By this means the 
supplemental web was transferred from its own initial vertical plane, 
and brought into the vertical plane of the associated halves of the 
main web, and, by means not necessary to détail, was brought upward 
and run between thèse two associated halves, and in register with 
them. The three then pass together to the folding, cutting, and de- 
livery mechanism. It is curious to note, but, in the light of subsé- 
quent development of the art, be it observed, that this machine might 
bave been modifled and re-created so as to embody Firm's device. If 
the supplemental press had been equipped with two sets of form and 
impression cylinders, it is quite clear the web could bave been start- 
ed on the same initial vertical line Occupied by one-half of the web in 
the other or main press. This would hâve given straight-line work 
in both presses, where the supplemental press and one side of the 
main press alone were used. And, if the other side of the main press 
were banked above its fellow, ail three would bave been straight-line 
presses. But the all-sulïïcient answer to an imaginary machine such 
as this being an anticipation is the fact that no one either changed 
the Globe press, or suggested the possibilitj of such change. Its re- 
semblance to Firm's device, and its use for several years without any 
one suggesting such a modification, make it ail the more apparent that 
it required more than mechanical advance to make a straight-line 
press eut of the doubly angled-barred Grlobe-Democrat presa. It is 
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not nearness to an unsolved problem, but a solution of it, that secures 
practical résulta, and benefits tlie public to the extent of earning tbe 
grant of a patent in return. Upon this device the seventh claim, 
which reads as foUows: "In a rotary printing machine in which the 
several pages of a book or newspaper are printed upon a plurality of 
webs, in combination, the impression-c.vlinders, the formrcylinders, 
page-forms thereon, the rolls whereby the webs after being printed 
are guided into position on top of another, and cutters by which said 
webs are severed transversely between the succeeding rows of pages, 
the page-forms being arrangea upon the several form-cylinders with 
their heads pointing ail in the sarae direction around the cylinder, the 
forms for thèse pages to constitute the first half of the book being 
located upon corresponding zones of the various form-cylinders, and 
the forms for thèse pages to constitute the last half of the book being 
arranged upon other corresponding zones on the various cylinders side 
by side with the zones in which the forms for the pages of the first 
half of the book are located, whereby, when the webs are run out over 
one another, without turning or reversing, the several pages belonging 
to the first half of the book will arrange themselves above each other, 
and the several pages belonging to the last half of the book will ar- 
range themselves above each other side by side with those belonging 
to the first half, substantially as described," — was granted. It was 
allowed in the form in which it was originally presented. We are of 
opinion the charge of infringement is sustained. The proofs show 
the respondent's infringing machines are three-roll, two-plate-wide 
machines; that they hâve form and impression cylinders, and the 
forms are imposed upon the form-cylinders with référence to the po- 
sition of the column rules; that the webs, after being perfected in 
thèse presses, are guided by means of rolls into position one above 
the other. It is also shown that the webs are severed transversely by 
means of cutters between the succeeding rows of pages; that is, upon 
every transverse margin. The page-forms are so arranged upon the 
form-cylinders that when the webs are printed the heads of the pages 
ail point in the same direction. The forras for the pages to consti- 
tute the first half of the book are located upon corresponding zones 
of the various form-cylinders, and the forms for thèse pages to con- 
stitute the last half of the book are arranged upon other correspond- 
ing zones on the various cylinders side by side with the zones on 
which the forms for the first half of the book are located. It is also 
shown that, when the webs are run over one another, it is done with- 
out any turning or reversing of the web ; and when the several pages 
belonging to the first half of the book arrange themselves above each 
other, and the several pages belonging to the last half of the book 
arrange themselves above each other, side by side with those belong- 
ing to the first half, there has been neither turning nor reversing of 
said pages. It is a wholly straight-line run. The respondent, how- 
ever, contends that the "turning or reversing" of the latter part of 
the claim is a limitation upon the opération of tha't élément in the 
former part of the claim, viz. "cutters by which said webs are severed 
transversely between the succeeding rows of pages," and that, be- 
cause in the infringing machine the cutting is done after longitudinal 
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folding, the cutting is not done without "turning or reversing." As- 
suming for présent purposes that a longitudinal fold is a "turning or 
reversing," in the sensé in which those words are used in this claim, 
we flnd no limitation as to the position of said cutters, or the mode 
of doing, save that the "webs are severed transversely between the 
succeeding rows of pages." In the absence of such limitation in the 
claim, it is clear to us that the respondent cannot avoid infringement 
by making his transverse eut subséquent to the longitudinal fold. 
His machine embodies ail the individual éléments of the claim, and 
they co-operate with each other in the same manner to produce the 
same resuit. 

The title of the complainant to patent No. 415,321 is questioned. 
The légal title to this patent is duly vested in the complainant by 
sundry assignments of record in the patent office, as foUows: Assign- 
ment of Joseph L. Firm to the Firm Printing-Press Company, dated 
November 22, 1889 ; assignment of the Pirm's Printing-Press Company 
to Joseph L. Firm, dated July 24, 1891; and assignment by Joseph 
L. Finn to the Goss Printing Company, dated January 30, 1892. 
Thèse several assignments, ail in due légal form, were made by the 
several parties thereto, and stand unchallenged by any of the parties 
to said several conveyances, their creditors or cestuis que trustent. In 
view of the fact that the respondent's infringers hâve no interest in 
or claim to said patent, and that they do not assert that any légal 
or équitable title to said patent is asserted by any one else, or is 
in fact now outstanding in any one else, it might be sufficient to 
hold that for the purpose of this case, and as against mère infringers, 
the prima facie record title should sufflce to warrant a decree. We 
will, however, consider at length the facts shown. On June 20, 1888, 
Joseph L. Firm, by two separate instruments in writing, assigned 
his interest in certain patents to the Firm Printing-Press Company. 
Both assignments provide: 

"This assignment Is made upon the express condition that said Firm Print- 
ing-Press Company shall not sell, assign, or transfer the whole or any part of 
said letters patent to any person, corporation, or association whatever with- 
out flrst giving to me, the said Joseph L. Firm, sixty (60) days' préviens no- 
tice, in writing, of Its intention to sell, assign, and transfer the same, and 
also giving and granting to me, the said Joseph L. Firm, the flrst and absolute 
rlght and privilège to pnrchase of said Company said letters patent at the 
same price offered by any other person, corporation, or association." 

On the same day an agreement in writing was entered into between 
Firm and the Firm Printing-Press Company which recited that Firm, 
as a part considération for the Firm Company taking said assign- 
ments, had agreed to enter into a written agreement — 

"To assign to the said party of the second part [the said Firm Printing- 
Press Company], so long as it exists and continues to do its business for 
which it was incorporated, ail letters patent which may hereafter be issued 
to him for improvements in printing presses." 

The agreement then provided as follows: 

"Now, therefore, this indenture wltnesseth that the said Joseph L. Firm, 
for and in considération of one dollar and other good and valuable considéra- 
tions, the receipt of which is hereby acknowledged, doth hereby agrée to as- 
sign to the said Firm Printing-Press Company, so long as It shall exist and 
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continue to do the business for whlch it has been Incorporated, upon the same 
terms, conditions, and agreements as the assignments hereinbefore referred 
to were made, ail letters patent which may hereafter be issued to him for 
improvements In printing presses: provlded, the sald party of the second part 
shall advance, pay, and dlscharge ail fées, charges, and expansés ■whlch shall 
or may be ineurred In procuring such letters patent And the said Firm 
Printing-Press Company, for and in considération of one dollar and otber 
good and valuable considérations, the receipt of whlch is hereby aekuowl- 
edged, doth hereby agrée to reassign to the said Joseph D. Firm any and ail 
letters patent which he may hereafter assign to it, if at any time the said 
Firm Printlng-Press Company shall cease to exist or shall cease to do the 
business for which it has been incorporated." 

It will be observed tliat, as to the patents covered by the two assign- 
ments then made, the conditions were that Firm was to hâve an op- 
tion to purchase them on 60 days' notice, if the company desired to 
sell; in the case of assignments of patents to be thereafter granted, 
not only was the above condition to be inserted, viz. "upon the same 
terms, conditions, and agreements as the assignments hereinbefore 
referred to were made," but he was as to thereafter granted patents 
"to assign to the said Firm Printing-Press Company, so long as it 
shall exist and continue to do the business for which it has been in- 
corporated." Moreover, it is to be noted that the Firm Company 
expressly bound itself to reassign ail patents thereafter assigned to 
it by Firm if the company "should cease to exist or shall cease to do 
business for which it has been incorporated." Thereafter, to wit, on 
ISTovember 22, 1889, Firm conveyed patent No. 415,321 {which was 
applied for January 17, 1888, and was granted November 19, 1889) 
to the Firm Printing-Press Company. The assignment contained the 
condition recited in the two original assignments, dated June 20, 
1888, which, as we hâve seen, was in accordance with the agreement 
between the parties, dated the same day, to be one of the conditions 
of the assignment. The other agreed-upon condition, viz. "so long as 
it [the Firm Company] shall exist and continue to do the business for 
which it was incorporated," was not inserted. The omission of such 
clause might cause difflculty, were this ail; but this assignment, be- 
ing of subséquent date to the agreement of June 20, 1888, must be 
deemed to hâve been accepted by the Firm Company subject to its 
agreement to reassign upon certain conditions. The language of the 
Firm Company's covenant is broad enough to embrace it. The two 
instruments should therefore be construed together. This patent ap- 
plication was evidently in the mind of the parties when the agree- 
ment of June 20, 1888, was made, for it was then pending. The as- 
signment was presumably made in pnrsuance of that agreement. No 
additional considération is shown to hâve passed to Firm for such as- 
signment. Under ail the facts, we are warranted in construing the 
two instruments together, and in holding the Firm Company were 
bound to reassign on the condition stated. While, at first view, such 
a conditional title might seem at variance with the provisions look- 
ing to a sale by the company, yet, when we consider that Firm was 
a large stockholder in the company, it may be possible that circum- 
stances might arise when the company, while still continuing its gên- 
erai business, might deem it advisable to sell thèse particular patents, 
and it would be to his interest to hâve them sold. It will be ob- 
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served, too, that the company considered itself bound to reassign this 
patent in case it ceased to do business. By a resolution of its board 
at a meeting held July 23, 1891, tlie company admitted that sucli was 
its obligation, and authorized its offlcers to' reassign, inter alia, the 
patent in question, and a reconveyance was accordingly made to Firm 
by the company on July 24, 189Ï. The company had ceased to do 
business. It had no means to carry on the object for which it existed. 
The time had come for it to comply with its covenant to reassign. 
This duty it performed. Neither the company itself, any of its stock- 
holders, its receiver, nor its judgment créditer hâve questioned this 
transfer. The title was held by Firm, thus unchallenged, until Jan- 
uary 30, 1892, when he conveyed the patent to the complainant com- 
pany. Its title bas remained unquestioned since that time. 

It is alleged the conveyance from the Firm Company to Firm was 
void by reason of the New York statute which so déclares to be cer- 
tain corporation transfers to its officers for the payment of any debts. 
We bave been cited to no décision of the courts of that state holding 
that when such transfer has been made, and is unchallenged by the 
corporation, its receiver, its judgment creditors, or any stockholder, 
the transfer shall, at the instance of a stranger in interest and title, 
and against.an innocent purchaser from the corporation's grantee, be 
adjudged absolutely void. In the absence of such construction, we 
are of the opinion that the title acquired by the complainant was, if, 
indeed, questionable, not void, but voidable, and, in the absence of 
any step to avoid it, must, for the purpose of this case, be deemed to 
vest the légal title to the patent in question in the complainant. 

In accordance with thèse views, the judgment of the court below 
will be reversed in so far as patent No. 415,821 is concerned, and the 
record will be remitted, with directions to enter a decree in favor of 
the complainant, with an injunction and an accounting. 

Firm's later patent. No. 410,271, is a modification of the gênerai 
straight-line device shown in the patent we hâve discussed. It has 
substantially the same arrangement of form and impression cylinders, 
thus constituting a straight-line press. They both operate in the same 
way in printing, splitting, and assembling the webs in correct reg- 
ister. After thèse opérations are completed, the patent in suit takes 
one of the printed, split, and assembled web sections, and deflects it 
from its straight-line course, in order to fold it longitudinally and eut 
it transversely. This is done by placing the f olding rollers and trans- 
verse cutting knives at right angles with the printing rollers, as is 
recited in the sixth claim. To us it is clear that this claim is for a 
mère mechanical device. Stripped of the straight-line feature, which 
we hâve seen was disclosed in Firm's prior device, the combination of 
this claim shows nothing but mechanical modifications based on that 
original. Complainants themselves concède that a V-shaped roller, 
over which the web is drawn by the folder rollers, was well known in 
the art for that purpose. There was nothing novel in the form of the 
rolls or the mechanism or arrangement of the cutting knives. The 
combination of formers and rolls for folding was not new. It re- 
quired no inventive genius to place thèse rollers at right angles with 
an already devised straight-line press, so as to place the two in opéra- 
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tive relation. Clearly, sucli work was in the sphère of mechanical 
adaptation. We are therefore of the opinion that the court below 
committed no error in finding that claim 6 of patent No. 410,271 was 
void. 

Claims 11, 12, and 13 of the third patent in question, No. 529,680, 
refers to the gênerai type of mechanism of the sixth claim of Firm's 
patent, No. 410,271, a "combination which we hâve already held void 
of patentability. The press of that claim waa constructed to print 
complète newspapers, side by side, on independent straight-run press- 
es. The webs of one set of banked presses ran through on its own 
initial vertical plane and printed a complète paper, and the webs on 
its adjoining banked duplex did the same thing, printing a separate 
copy of the same paper. There was no suggestion in the patent of 
bringing the paper printed on one set of presses over to and associat- 
ing it with the paper printed on the other, and making a single paper 
of twice the size. The object of the devices embodied in the claim 
of patent No. 529,680 was to cross-associate the products of séries of 
banked duplex presses, and make newspapers of double the size of 
those printed in presses run without such cross-association. Thus the 
spécification states: 

"ïhis invention relates to improvements on the letters patent issued to me 
September 3, 1889, No. 410,271. In said patent is described a printing 
machine in which a plurality of webs, after being printed upon, are split 
longitudinally and severed transversely between the pages, and ail conducted 
to one double folding device, located at right angles with the printing machine 
proper. In my présent machine, I employ three double folding devices, and 
various improvements in the détails of construction by which I am able to 
facilitate the worls and to increase the capaeity of the machine so far as the 
range of page combination is concerned." 

With that end in view, he placed side by side three duplex presses 
of the type of No. 410,271, each of which was adapted to print, reg- 
ister, eut, and fold individual papers, as recited in said patent. They 
were each provided with separate, individual mechanism, and adapted 
to run wholly independent of ail the others. In case it was desired to 
cross-associate the product of two such adjoining presses, it will be 
noted that such cross-association does not begin until the separate and 
individual work of each press had completed the opérations of print- 
ing, registering, folding longitudinally, and partially severing trans- 
versely their respective webs. At this point the web of one side, 
which otherwise would hâve continued to pass through the remaining 
mechanism of its own particular press, is, by a certain roller being 
thrown into engagement, deflected from following such course, and 
carried across to and associated with the other longitudinally folded 
web. From thi.s point forward, the two webs are carried forward by 
the same mechanism, and subjected to the same process of complète 
transverse severing into sheets and folding, that the product of that 
individual press would bave been, had no such cross-association taken 
place. Conceding that this was the first time, in presses of Firm's 
type, that cross-association was shown, and that the means by which 
it was there accomplished was novel, still we are of opinion the com- 
bination did not involve patentability. The functions of the two 
presses were not changed. A connection was made between them, 
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and the product of the one subjected to the opération of the otlier. 
The connection by wMcli this was done was a mère meclianical im- 
provement, and which one skilled in that art could solve. This idea 
of so coupling up two presses so as to print larger paper was but the 
natural advance incident to new demands upon the art. Référence to 
the patent shows the exceedinglj simple mechauical means by which 
cross-association is made: 

"WJien it is desired, as lu the case of twenty-four page paper, to combine 
botli halves of the web, by having the roller, q, mounted upon a pivoted arm 
qi, pivoted coneentrlc with the roller q2, the relier, q, may be swung up Into 
position shown in dotted Unes in Fig. 3, and then that half of the web which 
would otherwlse be treated by the folder, Bi, after being perforated trans- 
versely, may be conducted across, as shown by the dotted Une, Fig. 3, into 
position on top of the half web passing through the folder, B2, the parts be- 
ing so distanced from each other as to cause the pages to properly index. 
From this point forward, the complète severing and final folding and delivery 
of the two halves of the web are done together, as already described for one 
half. By having both roUers, q, mounted on pivoted arms, both halves of the 
Bplit web may be sent either to the folding mechanism, B, at the right of 
Fig. 8, as shown in dotted Unes, or to Bi, at the left, as wUl be obvions." 

From this it will be seen the transfer is a simple mechanical pro- 
cess, effected by simple, well-known, mechanical agents. Of course, 
such cross-transfers necessitate relative page rearrangement and com- 
binations, but they are within the knowledge and skill of those fa- 
miliar with that branch of the art. For the reasons stated, we are of 
opinion the combinations shown in the three claims in question do 
not involve patentability, and are, therefore, void, as found by the 
court below. 

The decree of the circuit court is reversed, and the case will be re- 
manded to that court, with direction to enter a decree for the com- 
plainant in conformity with this opinion, but without costs to either 
party, and providing that one-half of the costs payable to the ofQcers 
of that court shall be paid by each of the parties, respectively. It is 
further ordered that one-half of the costs of this appeal shall be paid 
by the appellant, and one-half thereof by the appellee. 



NEIDICH V. FOSBENNER et al. 

(Circuit Court, S. D. New Yorlî. Aprll 11, 1901.) 

Patents — Validity— Détermination on Demurrer. 

A patent cannot be held invalid on demurrer unless its validlty so clear- 
ly appears on its face that no évidence could sustain it. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

G. V. Edwards and Joseph G. Fraley, for complainant. 
.lames L. Steuart, for défendants. 

COXE, District Judge. The bill allèges the infringement of let- 
ters patent. No. 640,013, for a new and useful improvement in meth- 
ods of assimilating printed and typewritten work. The défendants 
demur on the ground that the patent on its face is void for want 
of patentable novelty. Unless the court is satisfied that by no pos- 



BRILL V. PECKHAM MOTOR TRUCK & WHEEL CO. 267 

sibility can the complainant succeed the suit should net be dismissed 
in this summary manner. It is true that, upon the face of tlie pat- 
ent, there is plausibility in the argument that the method covered 
by the claims involves only simple changes in the printer's art 
■within the knowledge of every skilled workman. But it is also true 
that the complainant may be able to produce testimony which will 
convince the court that invention is involved. That this may be done 
is enough. The demurrer must be overruled upon the foUowing au- 
thorities : Kew York Belting & Packing Co. v. New Jersey Car-Spring 
& Rubber Co., 137 U. S. 445, 11 Sup. Ct. 193, 34 L. Ed. 741; Ballou 
v. Edward A. Potter & Co. (G. C.) 88 Fed. 786; Electric Vehicle Co. 
V. Winton Motor-Carriage Co. (C. C.) 104 Fed. 814; Industries Co. 
V. Grâce (C. C.) 52 Fed. 124; Béer v. Walbridge, 40 C. C. A. 496, 
100 Fed. 465; American Fibre-Chamois Co. v. Buckskin-Fibre Co., 
18 C. C. A. 662, 72 Fed. 508; Bottle Seal Co. v. De La Vergne Bot- 
tle & Seal Co. (C. C.) 47 Fed. 59; Krick v. Jansen (C. C.) 52 Fed. 
823; Lalance & Grosjean Mfg. Co. v. Mosheim (C. C.) 48 Fed. 452; 
Lyons v. Drucker (C. C. A.) 106 Fed. 416. The demurrer is over- 
ruled. The défendant may answer within 30 days upon paying the 
costs of the demurrer. 



BRILL et al. v. PECKHAM MOTOR TRUCK & WHEEL CO.i 

(Circuit Court of Appeals, Second Carcuit. April 3, 1901.) 

No. 139. 

Patents— Construction op Claims— Supports for Street-Car Bodies. 

Claims 1 and 2 of the BrlU patent, No. 478,218, for an improvement In 
car trucks, designed to prevent the oscillation or galloping movement of a 
street-car body incident to Its being supported on a comparatively short 
wheel base, by the use of both spiral and elliptlcal springs, are limited by 
the prior art to the particular construction shown In the spécification, In 
which the two sets of springs are se arranged that the elliptical springs 
are not brought into action until the spiral springs, which normally sup- 
port the weight of the car, hâve begun to eompress. As so Construed, held 
not Infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Henry P. Wells, for appellant. 

Francis Rawle and Frederick P. Fish, for appellees. 

Before WALLACE, Circuit Judge, and WHEELEK and THOMAS, 
District Judges. 

WALLACE, Circuit Judge. If the first and second claims of the 
patent in suit (letters patent to George M. Brill, No. 478,218, dated 
July 1, 1892) require a construction limiting the combination therein 
specifled to one in which the spiral springs and elliptical springs 
are so arranged that the latter are not brought into action until 
after the former hâve begun to eompress, the car trucks of the de- 

1 Rehearlng ordered. 
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fendant do not infringe the claims. In the car trucks of the de- 
fendant both sets of springs are brought into action, and begin to 
compress simultaneously when tbe weight upon them is greater 
than the normal weigbt of tlie car. In granting the order for a 
preliminarj injunction, which bas been appealed from, the court 
below adopted the construction which had apparently been placed 
upon thèse claims in the suit of Brill v. Kailroad Co. (C. C.) 103 
Ped. 289. In that action the infringement of thèse claims, as well 
as that of several other claims in the patent, including Nos. 9, 10, 
11, and 14, was alleged by the complainaut, and the question of 
their validity, as well as their infringement, was strenuously con- 
tested; and upon final hearing the court adjudicated the validity 
of ail the claims, and held them to be infringed by the défendant. 
Inasmuch, however, as the infringing car trucks embodied the com- 
binations specifled in ail the claims, it was not necessary in that 
case for the court to accurately deflne claims 1 and 2, in order to 
détermine what, if any, limitations not expressed therein were to 
be read into them by implication. 

The two claims are as follows: 

"(1) In a motor truck, the combination, with a stationary frame supported 
Tipon the running gear, said frame having sections extending outwardly from 
the axle, of a niovaWe frame supported upon said truck, spiral springs located 
between the movable and stationary frames, and elliptical springs located be- 
tween the extended sections of the said rigid frame and the movable frame, 
substantially as described. 

"(2) In a truck, a spring-supporting frame supported upon the runuing gear 
by saddles, and having sections extending outwardly from the axles, a mov- 
able frame having like extensions, spiral springs located between the saddles 
and movable frame, and elliptical springs located between the spring-support- 
ing frame and the movable frame, substantially as described." 

In the opinion in Brill v. Eailroad Co., the court used this language: 
"The gist of the invention consisted in combining, with the frame of the 
truck and the spiral springs, another class of springs, viz. elliptical springs, 
between the car body and the extensions of the independent frame. The 
elliptical springs are slower in their action than the spiral springs, and neutral- 
ize the longitudinal oscillation of the car." 

The record in that suit is a part of the record now before the 
court, and upon this record, supplemented by the dépositions and 
documents introduced upon the motion for the preliminary injunc- 
tion, the appellants insist that a narrower interprétation should be 
placed upon the claims than seems to hâve been given them in the 
former suit and accepted by the court below. They urge that the 
prier state of the art does not permit a construction of the claims 
which will include every combination of spiral and elliptical springs 
with the other éléments of eitlier claim, and that the claims must 
be limited by the language of the description in the patent to a 
combination in which the springs hâve a definite mode of opération. 

The patent, so far as concerns the emploj-ment of the springs, is 
for an invention which is intended to diminish the end vibration 
or oscillation of the car body, known as "galloping," when moving 
over the track, and which in the long cars, having a comparatively 
short wheel base, is especially obnoxious. Its distinguishing fea- 
ture is the employment of two kinds of springs, — spirals, for sup- 
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porting the car body above the axle boxes, and elliptic, for support- 
ing it at the ends. Brill was not a pioneer in the use of springs 
for this purpose. Among the patents granted before the filing of 
the application for the patent in suit, the two in the prior art show- 
ing the nearest approximation to the invention of Brill are No. 409,- 
993, granted August 27, 1889, to Benjamin F. Manier, and No. 
419,876, granted January 21, 1890, to Edgar Peckham. Manier's 
patent describes the employment of springs for the purpose of ob- 
viating the rocking or oscillating movement of the car body. The 
spécification contains this statement: 

"Preferably I employ spiral springs, G, as shown in figure 1, for supporting 
caps, I; but, if desired, the elliptical springs, g, could be employed, as shown 
In figure 3; or other forms of springs may be used, as found convenient and 
désirable, the particular form of spring not forming a part of the présent 
invention." 

This patent shows every élément of the flrst claim of the patent, 
in suit broadly considered, except the conjoint use of spiral and ellip- 
tical springs; one of the drawings showing spiral springs only, and 
the other showing elliptical springs only. The patent does not show 
the combination of the second claim, beeause the saddles are absent. 

The invention in the prior patent to Peckham "consists in a novel 
constmction of a car truck designed to aflord spring supports under 
the end portions of the car body as well as the axles, and thus sup- 
port said body nearly throughout its length, and also obviate, in a 
great measure, the vertical oscillation of the same when moving 
over an undulating track." The spécification describes the spiral axle- 
box springs of the patent in suit, and "suitable springs" for sup- 
porting the car body at the ends, "which may be either of the spiral 
species, as shown at tt, or of the so-called 'semielliptical form,' as 
shown at t^, in figures 4 and 5 of the drawings; which latter form 
of spring is disposed crosswise of the truck, and rests with its ends 
in suitable shoes." It also shows saddles mounted like those of Brill 
upon the axle boxes. Of this patent the expert for the complainant 
makes this statement: 

"While the construction shown in this Peckham patent clearly does not em- 
body the combination recited in the several claims of the Brill patent in suit, 
and while the Pecliham patent contains no indication that any advantage 
would be attained by the use of a semielliptical spring across each end of the 
car in conjunction with spiral springs supporting the car body over the journal 
boxes, I am inclined to think that the construction embodying the semiellipti- 
cal springs would measurably attain the resuit that is attained by the con- 
joint use of the spiral and elliptical springs as embodied in the Brill truck, and 
that a car having the truck structure shown in figures 4 and 5 of this Peck- 
ham patent would be less liable to excessive longitudinal oscillation than any 
of the trucks of the prior art heretofore considered." 

It thus appears that it was old in the prior art to employ, for the 
purpose of obviating the oscillation of the car body, ail the parts 
enumerated in the flrst and second claims, except the two kinds of 
springs in the same car truck, and that the only novelty in the 
inventions of those claims, détails of construction being disregarded, 
consists in the substitution of both spiral and elliptical in the place 
of either spiral or elliptical springs. Indeed, the inventions are 
:vanting even in this measure of novelty, and réside merely in the sub- 
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stitution of elliptical for tlie semielliptical end springs. The claims 
are not limited to longitudinal end springs, as the spécification points 
out they are only preferably employed, and the circumstance that 
the semielliptical springs of the Peckham patent extend transversely 
instead of longitudinally is therefore immaterial. It is manifest 
that the inventions secured by the claims are of a very narrow char- 
acter, and that they cannot receive the broad construction which 
their language would authorize without afarming their invalidity 
for want of i)atentable norelty. It would be merely an aggregation 
of old parts to supplément the spiral springs by the elliptic springs, 
or the elliptic springs by the spiral springs, and would not invoh'e 
invention, unless some new mode of opération, due to the conjoint 
action of the two kinds of springs, should resuit from doing so. 
It is asserted that a new resuit is obtained from the conjoint use of the 
two kinds of springs, in that it breaks the rhythm of the impulses im- 
parted by each kind, and thereby decreases the amplitude of the oscil- 
lation of the car. But when it is shown that the substitution merely 
consisted in employing elliptic springs in conjunction with the spiral 
springs, instead of semielliptic springs in conjunction with such 
springs, and that this substitution produces merely an improved, and 
not a new, resuit, the structural changes in form and arrangement 
which may be discovered in the spécification aflord the only features 
of novelty which can support the claims. 

A référence to the language of the spécification shows that the 
patentée contemplated spécial features of construction and arrange- 
ment of the springs, and made them a part of his invention as dis- 
closed in the patent. The spécification, in describing the springs, 
uses this language: 

"The spiral springs, which are supported by or ahout the axle boxes, nor- 
mally taUe the weight of the car. Between the extended sections of the upper 
chord and the side beams [that Is, near the ends of the truck] I place elliptical 
springs, which preferably extend longitudinally of the truck, and which are so 
disposed that they will not be brought into action until the weight of the 
load on the axle-box springs begins to depress said spring abnormally. Then 
the elliptical springs begin to act, and assist the spiral springs In resisting the 
pressure of the load." 

Again he says: 

"It is therefore clear that more than the ordlnary load Is Intended to be 
earried on this structure, and for this reason more than ordinary devices for 
spring-supporting the car body are necessary. To this end I supplément the 
axle-box springs by placing elliptic springs of slower action between the ex- 
tended portions or sections of the said beam and upper chord, and so arrange 
them in respect to each other that the elliptic springs will not corne into play 
until after the axle-box springs hâve begun to compress, and the action of the 
spirals in lifting the car body Is continued after the elliptic springs hâve 
ceased to act." 

In the detailed description of the varions parts, the spécifica- 
tion points out that the elliptic springs are not secured at the top 
to the upper chord, but are held in place by a cap having downward 
extending legs: 

"The cap is interiorly chambered, so as to permit the elliptic spring, 34i, to 
move within it, the legs, 46, acting to keep the said spring perpèndicular, 
While space is left between the Inner top portion of the cap and the top of the 
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eprlng to permit the upper chords to be depressed some distance before the 
cap begins to depress tlie elliptic sprlng." 

Thus, a space is left between the upper chord, upon which the 
pressure from the car body is exerted, and the top of the spring, 
which will prevent compression of the elliptic springa until com- 
pression of the spiral springs has already taken place. 

If the patentée had attempted to do so, it would hâve been difBcult 
to frame a spécification which more industriously sets forth as essen- 
tial to his invention such a construction and arrangement of the 
spring devices that the elliptic spriags will not be brought into 
play until the spiral springs hâve been. compressed by the weight 
of the car body and the added load, "until the weight of the load on 
the axle-box springs begins to depress said springs abnormally." 
This characteristic of the invention must be imported into the claims, 
and would hâve to be if the qualifying term, "substantially as de- 
scribed," had not been incorporated into them. 

We do not overlook the considération that in other claims of the 
patent this functional characteristic of the invention is made a 
limitation in terms. Those claims, however, difler in other respects 
from the two claims in controversy. There are 28 claims in ail, 
and some of them are merely duplicates of others, varying in phrase- 
ology, but not in substance. They were obviously framed to cover 
any possible theory of the invention whîch is hinted at in the spécifica- 
tion, and which the exigencies of an infringement action may re- 
qnire. 

The case is one in which it is apparent that the complainant 
cannot ultimately prevail, and, following the practice sanctioned by 
Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ot. 708, 44 
L. Ed. 856, one in which the bill should be dismissed. 

The order granting the injunction is therefore reversed, with costs, 
and the cause remitted to the court below, with instructions to vacate 
the injunction and dismiss the bill, with costs. 



CHICAGO INS. CO. t. GRAHAM & MORTON TRANSP. CO. 

(Circuit Court of Appeals, Seventh Circuit April 23, 1001.) 

No. 691. 

L Admtbaltt— Praotiob on Appeal— Assignmkntb of Erbors. 

In the Interest of unlformlty In practice, rule 11 of the circuit court of 
appeals for the Seventh circuit (31 C. C. A. cxlvU., 90 Fed. cxlvli.), which 
requlres an assignaient of errors to be filed and retumed with the record, 
will be held to apply to appeals in admlralty. This, however, does not 
prevent the coiu^ from permltting new pleadings or new évidence In 
proper cases, and, under section 10 of the act creatlng such courts, the 
cause will be remanded to the court below for decree as In case of other 
appeals. 

S. Marine Insubancb— Construction of Polict— Epfect of Rideb. 

The eharterer of a vessel, which it employed In the carrylng business, 
took an open cargo policy for $5,000, contalning the provision, "but no 
damage to be paid unless amountlng to 5 per cent." By a rider It waa 
provided, "Warranted free from partlcular average under 5 per cent, 
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eaeh kînd of goods and each blll of lading interest subject to separate av- 
erage." Held, that the effect of such rider was merely to change the lia- 
bllity of the insurer with respect to what should be deemed a partial 
loss thereunder, by making the 5 per cent, provision applicable to each 
klnd of cargo and each blll of lading interest separately, instead of to 
the cargo as a whole, so that liability attached in case any one specles 
of cargo or bill of lading interest suffered damage to the estent of 5 
per cent., but extending only to such species or interests whieh sustained 
damage to that extent; but that, a loss under the policy having been as- 
certained, the amount to be paid by the insurer must be determined by 
the usual rules applicable to marine policies, the same as would a loss 
on an entire cargo, if the rider had been omitted; the insured standing 
as hls own insurer to the extent of the value of the cargo above the 
amount of the policy, and sharing a proportionate amount of the loss on 
each part. 

In Admiralty. Appeal from the District Court of the United States 
for the Northern District of Illinois. 

The Graham & Morton Transportation Company filed its libel In personam 
in the court below to recover a sum of money claimed to be due on a policy 
of marine Insurance Issued to It by the Chicago Insurance Company. The 
assured was engaged in the business of transporting and carrying by water, 
for hire, passengers and freight between dilïerent ports and places on the 
Great Lalses and waters emptying into the seas, and on the 9th of December, 
1 897, took from the Chicago Insurance Company an open policy for the sum 
of $5,000, and a like policy for a like amount in another Insurance Company, 
eovering property shipped on the steamer City of Duluth, of which the Ubelant 
was the charterer. The policy was In the usual form, containing the ordinary 
"sue and labor" clause, and provided, "but no damage to be paid unless 
amounting to five per cent." There was attached to the policy a rider as fol- 
lows: "By this policy of Insurance on account of the Graham & Morton Trans- 
portation Company, loss, if any, payable to assured. Do malce and cause five 
thousand dollars ($5,000) to be insured from noon, December 9th, 1897, to 
noon of April Ist. 1898, on ail grain, flour, gênerai merchandise, etc., shipped 
on board the propeller City of Duluth. * * * Warranted free from particu- 
lar average under 5%, each kind of goods and each bill of lading interest sub- 
ject to separate àverage. Warranted to navigate Dake Michigan, principally 
between Milwaukee or Chicago and St. Joseph or Benton Harbor, during the 
life of this policy. * * * It is stipulated and agreed tliat, if any loss 
shall occur under the policy, same shall be reduced by the amount of said loss, 
unless the amount of loss shall at once be reinstated, and premium paid 
thereon at the pro rata rate of 6%% for the unexpired term of the policy." 
On January 26, 1898, the steamer CSty of Duluth departed the port of Chicago, 
bound for the port of St. Joseph, Mich., laden wlth a cargo of 29,000 bushels 
of corn, 2,000 saeks of flour, and gênerai merchandise, cousigned to ports on 
the eastern shore of Lake Michigan. On the evening of that day the vessel, 
in attempting to enter the port of St. Joseph, without fault of her own, 
stranded upon a bar at the mouth of the harbor, sprung a leak, flUed with 
water, and became a total loss, damaging a, large part of the cargo, much of 
which, however, was saved in a damaged condition by the assistance of tugs, 
lighters, and additional aid. Two adjustments of loss were made, each party 
procuring one. There is an apparent discrepancy In the two adjustments with 
respect to the value of the corn, — one stating it at $8,700; the other, at $7,830. 
The value of the flour was $5,142.86; and of the miscellaneous cargo of mer- 
chandise, $4,344.29. The corn was a total loss. The flour was damaged in 
excess of 5 per cent., and the damage to gênerai merchandise was less than 
5 per cent. The adjuster of the libelant made the total claim $12,219.48, to be 
paid one-half by each insurance company. The other adjuster made the total 
claim $10,467.34, and apportioned $3,022.25 to each insurance company, and 
$4,422.84 to owners uninsured. The difCerent resuit in the two adjustments 
arises chiefly from the diiïerent théories upon which they are made, — the one, 
tt.at the insurance was in gross of an entire cargo; the other, that It was 
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enumerated and dlstrlbuted Insurance on species. At the hearlng the district 
court adopted the latter theory, and pronounced accordingly. A motion is 
made hère to dismiss the appeal for the reason that an assignment of errors 
■was not flled in the court helow until the next stated term after the appeal 
•was allowed, and that the order allowing the filing of the assignment of errors 
nunc pro tune as of the date of the allowance of the appeal was unauthorized 
and Toid. 

Charles E. Kremer, for appellant 
Eobert Eae, for appellee. 

Before WOODS, JENKINS, and GROSSCTJP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the case, 
delivered the opinion of the court. 

The motion to dismiss présents the question whether in an ad- 
miralty cause an assignment of errors is essential for the purpose of 
an appeal. It may not be denied that, prior to the organization of 
the circuit courts of appeals, upon appeal in an admiralty cause from 
the district to the circuit court no assignment of errors was necessary. 
The cause was there to be tried anew, as if no decree had been ren- 
dered; the appeal superseding and vacating the decree from which 
it was taken. The cause in the circuit court could be heard on new 
pleadings and further évidence. Yeaton v. TJ. S., 5 Cranch, 281, 3 
L. Ed. 101; The Lucille, 19 Wall. 73, 22 L. Ed. 64; The Hesper, 122 
U. S. 256, 7 Sup. et. 1177, 30 L. Ed. 1175. A decree was entered in 
the circuit court, and enforced by that court without romand of the 
cause to the district court. The LouisYille, 154 U. S. 659, 14 Sup. Ct. 
1190, 25 L. Ed. 771. Indeed, rule 52 in admiralty expressly provided 
that "no reason of appeal shall be flled or inserted in the transcript." 
TJnder the act creating the circuit courts of appeals, it has seemed to 
the writer that appeals in admiralty now come to this court, as for- 
merly they went to the circuit court, to be heard hère as formerly 
heard there, and, it may be, upon new pleadings and upon new évi- 
dence. Such he understands to be the ruling of this court in Gil- 
christ V. Insurance Co. (C. C. A.) 104 Fed. 566. He is, however, of 
opinion that, under section 10 of the act creating thèse appellate 
courts (31 C. G. A. xxxiii., 90 Fed. xxxiii.), it was not contemplated 
that an original decree should be entered hère, but that the cause 
should be remanded to the district court for sentence and exécution. 
The question, however, is one of practice only, and it is more désirable 
that the practice should be settled and uniform than that it should 
conform to any previous practice; and as my Brethren are of opinion 
that an assignment of errors is désirable, and to conform the practice 
to that circuit which has most to do with the admiralty, we hold that 
rule 11 (31 C. C. A. cxlvi., 90 Fed. cxlvi.) applies to admiralty as to 
ail other cases, and that an assignment of errors is essential, and 
should be returned with the record, and that paragraph 6 of rule 14 
(31 C. O. A. clviii., 90 Fed. clviii.) so far as by référence to rule 52 
in admiralty it seems to be in conflict, must be disregarded. This, 
however, does not prevent the court from permitting new pleadings 
or new évidence in proper cases. We are also of opinion that no new 
decree should be entered hère, but that, as in other appeals, the cause 
108 F.— 18 
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should be remanded to the court below. We understand this practice 
to be in substantial conformity with the raies of the Second circuit, 
adopted July 1, 1892, as amended October 5, 1892. Bule 10 (1 U. S. 
App. 717, 40 C. C. A. vi., 100 Fed. vi.). Our rule 11 réserves to the court 
the rigbt to "notice a plain error not assigned," and in view of the 
doubt heretofore existing in this circuit with respect to the correct 
practice, we are not inclined in this case to disregard any substantial 
error because not assigned, assuming that the assignment of errors 
hère, offered at a new stated tenu of the court, could not be directed 
to be flled nunc pro tune as of a day of a prior term at which the ap- 
peal was allowed, because there was no omission to enter anything 
which had actually been done at that term. The Bayonne, 159 U. S. 
687, 16 Sup. et. 185, 40 L. Ed. 305. 

Corning then to the merits, we are confronted with the question 
of the proper construction of this contract of insurance. The rider, 
of course, controls the interprétation to be placed upon the poliey, 
if there be conflict. It may, perhaps, tend to a better compréhension 
and solution of the question if we flrst ascertain the character and 
extent of the liability under the poliey without the rider, and then 
consider the meaning of the language of the rider and its effect. 
The poliey is the ordinary form of open cargo poliey, and contains 
the clause, "but no damage to be paid unless amounting to 5^." The 
cargo was in value over |17,000. The particular insurance hère in 
question was for $5,000. As the insurance covered only a part of the 
value insured, "the insured stands as his own insurer as to the re- 
mainder. The insurers are therefore Uahle for only that part or pro- 
portion of the loss which the amount they hâve insured is of the value 
of the whole property insured and at risii. This is equally true wheth- 
er the property or interest be valued in the poliey or left open." 2 
Pars. Mar. Ins. p. 405. The clause, "but no damage to be paid unless 
amounting to 5^," exempts the insurer from payment of any loss 
unless that loss should equal 5 per cent, of the value of the cargo. 
The liability of the insurer under this poliey, then, was a liability, 
in case of partial loss exceeding 5 per cent, of the value of the entire 
cargo, to pay such proportion of the loss as the amount in the 
poliey bore to the value of the entire cargo. The clause in the rider 
which is supposed to work a change in the contract as expressed in 
the poliey itself is this: "Warranted free from particular average 
under 5^, each kind of goods and each bill of lading interest subject 
to separate average." We agrée with counsel for the libelant that, 
if the expression be ambiguous, it is to be given an interprétation 
most favorable to the assured; but is it ambiguous, and what is its 
purpose? The libelant was a common carrier of merehandise, receiv- 
ing property for carriage from différent owners, shipping under différ- 
ent bills of lading and to différent consignées. It was sought to pi'o- 
tect each bill of lading interest in the same manner that an entire 
cargo would be protected under a poliey of marine insurance when 
shipped by one owner. The libelant knew that a poliey of marine 
insurance had a radicaUy différent construction from that of a poliey 
of fire insurance. We can read hère no thought or intention to con- 
form the one to the other. The manifest purpose was this: Under 
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the gênerai fonn of policy there could be no loss covered by the In- 
surance unless it equalled 5 per cent, of the entire cargo. It was 
sought so to change that provision that it should be applicable to 
each kind of goods and each bill of lading interest. For example, no 
loss upon the corn should be paid unless it equaled 5 per cent, of its 
value, no loss upon the flour unless it equaled 5 per cent, of its value, 
and so on. To ascertain what was to be deemed a loss under the 
policy, each kind of goods and each bill of lading interest was made 
subject to separate average. The 5 per cent, was to be computed 
upon the value of each kind of goods and each bill of lading interest, 
and not upon the value of the entire cargo. The tenu "average" is 
hère used in the sensé of the per centum of damage necessary to con- 
stitute loss under the policy; that is to say, not insured against dam- 
age or partial loss unless equal to 5 per cent, of the value of the 
particular kind of goods or particular bill of lading interest. This 
appears to us to be the clear purpose and the plain reading of the 
language emploved. Thus, in Washburn & Moen Mfg. Co. v. Re- 
liance Marine Ins. Co., 179 U. S. 1, 8, 21 Sup. Ct. 1, 3, 45 L. Ed. 49, by 
the mémorandum the goods were erpressly warranted by the as- 
sured "free from average unless gênerai," and by the rider "free from 
particular average, but liable for absolute total loss of a part if 
amounting to five per cent." The court, speaking by the chief justice, 
remarked : 

"The mémorandum and marginal clauses -were in pari materia, and to be 
read together. They were not contradictory, and the rider merely operated 
to qualify the mémorandum by allowing recovery for an actual total loss In 
part, whlch could not otherwise be had. In other words, the qualification 
was manifestly Inserted so that, while concedlng that under the mémorandum 
clause no liablllty was undertaken for a constructlve total loss, but only a 
liability for an actual total loss, the Insurers mlght be held for an actual total 
loss of a part" 

The rider in that respect qualifled the provision of the policy that, 
in order to constitute a claim under it, the partial loss must equal 
5 per cent, of the entire cargo. This policy covered the entire cargo. 
It insured "ail grain, flour, gênerai merchandise, etc., shipped on 
board the propeller City of Duluth." WTien, therefore, a loss has oc- 
curred on any particular species exceeding 5 per cent, of the value of 
the species, that is a loss under the policy to be borne according to 
the terms of the policy. That is to say, a loss being ascertained, the 
amount to be paid by the insurer is determined in the same manner 
as in the case of a loss exceeding 5 per cent, upon the entire cargo. 
Liability under the policy is not enlarged by the rider, except with 
respect to what shall be deemed a partial loss. The measure of lia- 
bility for a loss ascertained is that which attaches by law to the 
policy stated in the rule laid down by Mr. Parsons and other text 
writers upon the law of marine insurance. That measure of liability 
is the proportion of the ascertained loss which the amount insured is 
of the value of the whole property insured and at risk. We perceive 
nothing in the language of the rider f o change the proper construction 
of the language of the policy. There is nothing to indicate design to 
change the rule that, if the insurance covers only a part of the value 
of the property insured, the insured stands as his own insurer as to 
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the remainder. The insurance, then, was not of $5,000 on each spe- 
cies, but was to the extent of |5,000 upon a cargo valued at upwards 
of 117,000. The theory of the libelant that, in case of partial loss of 
ail the species equal to the sum of the insurance, the insurer was 
liable for the full amount of the sum stated in the policy, and that 
sum should be distributed pro rata among the several species, ignores, 
without warrant and without contract provision to that end, the 
fundamental principle of marine insurance, that as to the uninsured 
value the owner is his own insurer. The case stands, therefore, as 
though there were $17,000 of insurance upon |17,000 of value, and 
each insurer — the companies, and the owner of the insured value, as 
an insurer of that value — must bear that proportion of the loss which 
the sum insured by each bears to the total value. The cases of In- 
surance Co. T. Bland, 9 Dana, 143, and of Silloway v. Insurance Co., 
12 Gray, 73, as we read them, in no way impugn our conclusion ; the 
question hère involved not arising and being not considered in either 
of those cases. In the former there was a provision that particularly 
enumerated articles were warranted free of average unless gênerai, 
and others free of average under certain specifled percentages; and 
it was held that, to ascertain whether a loss occurred within the pol- 
icy, the amount of damage is to be compared, not with the total value 
of the goods insured, nor with the value of the varions articles to 
which the same warranty or rate of average applies, taken together, 
but with the value of that one of the several articles speciûed in the 
warranty to which the damage has occurred. This is in conformity 
with what we hère hold as to the meaning of the rider. In the latter 
case, under the provision in the mémorandum clause of the policy that 
there should not be liability for partial loss on specifled articles un- 
less it amount to 7 per cent, on the whole aggregate value of such 
articles, and happen by stranding, it was held that the underwriters 
were liable as for a total loss on any one kind of those articles, which, 
in conséquence of périls insured against, was of no value at the time 
of arrivai at the port of destination, and was thrown away, although 
other kinds were only partially injured before arrivai. The policy 
insured a certain sum on one-half of the vessel, a certain other sum 
on one-half of the cargo, and a certain other sum on one-half of the 
freight. The subjects of the insurance, excepting the vessel, were not 
valued. The question arose upon the construction of the mémoran- 
dum clause referred to. Under the Massachusetts practice the trial 
judge reported a stated case to the suprême court. It was held that 
the plaintiffs were entitled to recover as for a total loss of the articles 
which did not arrive in specie at the port of destination, but the 
question of the extent of liability for the loss thus ascertained did 
not arise, and was not considered; and, the court ordered that unless 
the parties could agrée on the sum which would be due under the 
policies upon the principle stated, the case should be sent to an as- 
sessor to détermine the amount. Neither of thèse cases reaches the 
question in hand. We consider that the insurance company is liable 
for that proportion of the loss which the sum insured bears to the 
value of the subject insured, and that the ruling of the district court 
was erroneous. The motion to dismiss is overruled. The cause is 
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remanded, with directions to tlie court below to enter a decree for 
the libelant for such sum as may be proved to be due upoa the prin- 
ciples hère determined. 



CORNBLL STEAMBOAT CO. v. 1,883 BAGS OP SUGAB. 
(District Court, E. D. New York. April 16, 1901.) 

SAI.VAGB— COMPUTATION OF AWARU— VaLUK OF PltOrEUTY SaLVED. 

A cargo of sugar in port, on -which the duty liad been paid, subject to 
repaymeut in case of its destruction before lauding, was exposed to dan- 
ger of injury or destruction by lire, and tbe court made an award to tlie 
salvor equal to 10 per cent, of the value of the sugar. Held, that such 
award must be computed on the value of the sugar with the duty unpaid, 
slnce that was its actual value and the amount saved to the owner. The 
remaining sum, which went to make up the market value of the sugar with 
the tax paid, represented no property interest in the thing salved, but 
merely the tax, which could not properly be the subject of salvage; and 
its loss, moreover, would hâve been the loss of the government, which 
had no interest in or relation to the property, aad could not be made a 
party, or affected by the salvage award. 

In Admiralty. Suit to recover for salvage services 

Benedict & Benedict (K. D. Benedict, of counsel), for libelant. 
Wing, Putnam & Burlingham (G. G. Burlingham, of counsel), for 
bailee. 
Foley & Wray (John F. Foley, of counsel), for carrier. 

THOMAS, District Judge. This action is for compensation for 
salving a cargo of sugar awaiting discharge in the Erie Basin, meau- 
time exposed to injury or destruction by fire. The duty had been 
paid, subject to correction of weights upon landing, and subject to 
repayment if the sugar were destroyed before landing. Rev. St. U. 
S. § 2984; Customs Régulations, art. 1236; 4 Treas. Dec, No. 10, p. 
5, No. 22,847. Upon the trial the court stated that the salvor should 
be allowed a sum equal to 10 per centum of the value of the sugar; 
and the question reserved was whether such value was $12,245.30, the 
value with the duties unpaid, or $18,127.74, the value with the du- 
ties paid, — the différence being the amount of duty. It is urged by 
the libelant that the market value of the sugar was $18,127.74, as it 
was worth that sum in the market, and that |12,245.30 of this value 
belonged to the claimant, and the remaining $3,882.24 pertained to 
the tax levied by the government. The government can lay no tax, 
save upon an importation into the United States, and the importa- 
tion is not consummated before discharge. The payment of the duty 
is an élection to land the sugar, and yet the payment is subject to the 
condition of repayment, if the subject-matter of the tax, in whole or 
in part, cease to exist before discharge. What, then, was the reaJ 
relation of the claimant and the United States to the cargo at the 
time the fire occurred? The claimant held undischarged sugar worth 
about $12,000. He could hâve duplicated it from incoming ships at 
that price. If it burned, that was the limit of his loss. He owned ail 
the title, — ail property interest in it. The United States had no title 
in it, no property rights, no lien. If the sugar burn, the United 
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States must return tlie tax paid in advance. It suffers thereby the 
diminution of its imports, without any spécifie loss of property, be- 
yond this: that on a particular lot of sugar the payment of duty liad 
anticipated actual entry into the country, and the amount was re- 
turnabk by reason of the destruction. But under the fourteenth ad- 
miralty rule the United States could not be a party to this suit. It 
could not be a claimant. It had no relation to the res that enabled 
it to become either a respondent or a claimant, and is indiffereut 
whether an award be granted or withheld. Had the sugar burned, 
the government would hâve lost thereby an opportunity to tax an im- 
port. As it was saved, it gained such opportunity. Its tax did not 
decrease or increase the value of the goods. Such tax was a mère 
burden of some |G,000 placed upon the owners. The libelant now 
urges that the court should add 10 per centum to this burden because 
the libelant saved the sugar. The position of the persons owning the 
sugar in such case would be that the libelant saved to them the sum 
of 112,245.50. It also preserved to them the right to enter the sugar 
in the United States, which was no pecuniary beneflt to them. For 
this service the court is unwilling to decree payment by increasing the 
tax by 10 per centum thereof. The owners, whatever the nature of 
their interests, should give up something of the thing saved to the 
salvor, but should not pay some |600 because the United States was 
enabled to retain the duty paid. It is difficult to conceive of an in- 
terest in the res for which in theory there could be no légal claim- 
ant, or of a salvage service to somebody who could not be affected 
by the salvage award, that would increase a tax on property which 
would hâve ceased to exist if the salvage services had not been ren- 
dered. In an action against the carrying ship it bas been adjudged 
that the différence between the market value of the cargo upon ar- 
rivai, and its value had it arrived sound, was the measure of damages 
available to the consignée, and that the libelant should not be re- 
quired to give crédit for any rebate of the duty paid, which duty was 
one élément mailing up the market value. The Eroe, 9 Ben. 191, Fed. 
Cas. No. 4,521, afflrmed in 17 Blatchf. 16, Fed. Cas. No. 4,522, and fol- 
lowed in The Lizzie W. Virden, 19 Blatchf. 345, 8 Fed. 624. Judge 
Blatchford, in aiSrming this case, either distinguished or disapproved 
of The Carlotta, 9 Ben. 16, Fed. Cas. No. 2,413, where a différent rule 
was suggested. By the citation of thèse cases the libelant is under- 
stood to suggest that if the sound cargo when landed would be worth 
$18,000, including $6,000 entry duty, and the cargo be destroyed be- 
fore entry by the culpability of the ship, so that no duty be paid or 
payable, yet the consignée may recover, in a suit determinable by 
équitable considération, the whole sum of $18,000. It may be that in 
the actions relating to usual contracts of affreightment a court may 
not sift ont, for the beneflt of the culpable carrier, some incidental 
benefit that is possible to the consignée, should he see fit to obtain 
a rebate of duties. This would entail an ascertainment, by an im- 
practicable investigation, of the expense and probability of securing 
the rebate, which might and would place a serions burden on the con- 
signée. The ship cornes to port. The consignée pays his duties and 
takes his goods. If they are found to be damaged, he recovers for the 
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injury according to the rnle laid down in The Eroe, and cannot be 
called upoQ to obtain a rebate for the benefit of the carrier, against 
whom there is an action based on tort But no such case is hère prés- 
ent. The owners of the cargo owed no duty to the salvor. They are 
guilty of no wrong. They hâve not stipulated to bring to the port a 
Sound cargo. The salvor bas paid and is liable to pay no duties. No 
burden of obtaining a rebate rests upon it. Tt did an act relating to 
goods for ail practical purposes unentered and undutiable, and, for 
the service rendered the goods so situated, payment should be made. 
It is not easy to conceive of an action lying in favor of the consignée 
under the facts hère presented. If there is a breach of duty of car- 
riage, such action lies; but, if the goods be destroyed by lire without 
légal fault of the carrier, the action would not lie. But if the loss 
occurred from fire by the ship's fault, and the consignée had not paid 
the duty, he should not be permitted to recover according to a rule of 
damages that présupposes payment of such duty. If he bas duly paid 
the duties, it may be that the court would not compel him to take 
upon himself a recovery of the duties, and crédit the wrongdoer with 
the amount so recovered or recoverable. The consignée does not ovre 
to the offending ehip the duty of recovering the duties for the pur- 
pose of lessening the damages which the consignée bas actually suf- 
fered by the ship's default. Thèse views lead to the conclusion that 
the libelant should hâve a decree for the sum of $1,224.55, which is 10 
per centum of the value of the goods to the owners at the moment 
when the salvage service was rendered. 



THB HBLIOS 

(District Court, E. D. New York. Aprll 16, 1901.) 

1. Bhippihg — Bbeach of Chabtbk— Liabihtt dp Vessel. 

Libelant, a wrecklng company, chartered a steamer to be used In salrlng 
the cargo of a vessel which had been wrecked in the West Indles. The 
locality and the nature of the work were known to the owner, and the 
charter gave libelant the use of the vessel for about six weeks. When 
the salvage had been but partially completed, and before the expiration 
of the time limlted, the master refused to stay longer, alleging the Insuffl- 
ciency of the anchorage, and hls fear of storms. The proofs showed that 
Btorms were not usual at that season, that the weather had been at ail 
times pleasant, and that the vessel was not In any great or unusual dan- 
ger by reason of the nature of the anchorage. Eelâ, that tinder such facts 
the refusai of the master to remain was a breach of the charter, which 
rendered the vessel liable for the damages snstained by libelant from the 
forced abandonment of the work. 

a. 8A.MK— CONSTBUCTIOIÎ DP CHABTKB— LbKGTH DP TeRM. 

A charter of a steamer for a wrecklng expédition Umited the term to 
"about six weeks," which was the time the charterer estimated would be 
reqnlred. Beld, that such charter could not be construed as one for such 
time as might be required to complète the enterprise, or to entitle the 
charterer to retain the vessel for a term longer than eight weeks. 

In Admiralty. Buit in rem to recover damages for breaoh of char- 
ter. 

Benedict & Benedict (E. G. Benedict, of counsel), for libelant. 
Wheeler & Cortis (Everett P. Wheeler, of counsel), for claimant. 
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THOMAS, District Judgè. Hogsty Eeef is a coral formation in the 
West Indies. Its shape is that of a horseshoe, some 4 miles in length 
from west to east. Its greatest width is 2-1 or 3 miles, and the en- 
trance is at the western end, between two sandy keys, from a half 
mile to a mile apart, rising 10 feet or more above the water, and 
forming the calks of the shoe. The circle of the reef is in greater 
part submerged, but over it the water is carried, under the influ- 
ence of sufflcient wind, without immoderate or injurions disturb- 
ance of the interior water. The tide rises about 1^ to 2 feet, is défi- 
cient in strength, and subordinated to the light counter winds usually 
prevailing in June and July. The water varies in depth from 5| to 
6 fathoms at the entrance to 3^ fathoms proceeding to the east- 
ward for a distance of 2 or 3 miles. The interior water is clear, 
and objects on the bottom can be seen usually for a cable's length 
or more. The bottom is coral, with hère and there drifts of shifting 
sands, sometimes more than 2 feet in depth, with scattered coral 
projections, rising, relatively to the depth of the water, inconsid- 
erable distances, from which, however, a channel of some 1,500 feet 
in width is free. The reef is in the trade winds, and at the times 
of the events herein discussed the prevailing winds were east, or 
varying to points north and south thereof. About three miles east- 
ward of the enti-ance, and on the northeast side, and without the 
reef, the steamer Framnes was wrecked. The libelant made a con- 
tract with the underwriters representing the cargo, which consisted 
of about 1,400 tons of trolley railway iron and flxtures, for salving 
the same, whereby the libelant obtained rights of property in such 
cargo. This contract was concluded after the libelant had dispatched 
Mr. Hagerty, an expert wreckman, to examine the wreck and the 
cargo, and the opportunities and needed facilities for securing it. 
Thereupon libelant negotiated with Mr. Hvoslef for the charter of 
the steamship Helios, to whom was explained the contemplated use 
of the vessel, the depth of water found through the libelant's inves- 
tigation, which was stated to be "from flve to six fathoms at the 
entrance of the harbor for a width of about three-quarters of a mile, 
and that the soundings, continuing up in the harbor for a space of 
about three miles, were from three and a half to flve fathoms." Mr. 
Hvoslef was also advised of the nature of the cargo, and of the 
proposed manner of salving it, which accorded with the course sub- 
sequently observed. Mr. Hvoslef claimed a gênerai knowledge of the 
reef, but did not hâve nor claim a detailed knowledge thereof. He 
stated that the water, as represented, was suiBcient for the Helios. 
Thereafter Hvoslef brought to libelant a prepared contract for char- 
tering the Helios, and it was executed under the date of May 22, 
1900. TJpon the submission of the proposed charter to him, Mr. Mer- 
ritt, libelant's treasurer, called attention to the clause limiting its 
continuance "for about six weeks, to the West Indies and back." 
Concerning this Mr. Hvoslef testified that he explained to Mr. Mer- 
fitt, libelant's représentative, that the Helios had to be back by a 
certain time, and speciflcally he testified as follows: 

"Q. Isn't it the fact that the word 'about' was put in instead of saying 
'voyage for six weeks,' 'round trip of six weeks'? You said 'about six weeks' 
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because It was understood by both you and Mr. Merritt that it was Impossible 
to say just how long it was going to take to get that cargo ont of that wreck? 
A. That is the reason we gave Mr. Merritt the benefit of the doubt, — 'flve days 
more or less.' We didn't state it. ïhat is generally the impression. 'About' 
means 'flve or ten days more or less.' Q. Is that the custom of the tradeî 
A. That is the custom of the trade. • * * Q. The question is whether, 
under the charter party, with the explanation you gave of the custom of the 
trade, you gave him six weelcs, with an addition of ten days in addition? A. 
Five or ten days more either way." 

The witness further explained that the time would begin to run 
from the time of the delivery of the ship. The Helios arrived in New 
York May 22d, and actually sailed on June Ist, having been delivered 
May 30th at 12 noon. The Helios was 290 feet in length, 883 tons, 
carrying 2,300 tons cargo, and was flat-bottomed, and without keel. 
After the charter was executed, and before delivery of the vessel 
under it, her master, Capt. Salvesen, called upon Mr. Merritt at the 
latter's request, and there also met Mr. Hagerty, the wreckman, and 
received information similar to that furnished to Hvoslef. The fol- 
lowing day, and a day or so before sailing, the master returned, and 
stated that after considering the matter and nature of the work, 
and the place of doing it, he could not allow the vessel to go unless 
the libelant assumed ail responsibility for any damage or loss to 
his property and to the libelant's accompanying barge. This inter- 
view resulted in the libelant's signing the foUowing letter: 

"Bennett, Walsh & Co., Steaniship Agents and Ship Brokers, 
18 Broadway, New York. 

"May 31, 1900. 
"Capt. Salvesen and Ov(rners of the S. S. Helios: Referring to charter 
party dated 22d of May, 1900, between W. D. Munson, chartered owner, and 
the Merritt & Chapman Derrick & Wrecking Co., In considération of Capt. 
Salvesen agreeing to go to Hogsty Reef in order to assist in towing barges 
in and out of said harbor, and to assist in loading and imloading from such 
barges cargo from the Norwegian steamer Framnes stranded some time ago 
on said reef, and othenvise complying with our wishes, we hereby giiaranty 
to hold the owners of this vessel free from any responsibility that may arise 
from this spécial work, and we also guaranty to repair ail damages to the 
ship caused by the master complying with our demands to do said work, and, 
If the ship should be lost, or otherwise damaged, on aeeount of doing this spé- 
cial work (always, of course, excepting the usual risks of navigation ordinarily 
covered by the owners), we hereby guaranty to cover owners for the vessel's 
full value, which is given to us as $90,000, and small damage as per estimate, 
if such damage should occur, caused by such worlî. 

"Yours, truly, Merritt & Chapman D. & W. Co. 

"I. J. Merritt, Jr., Treas." 

Thereupon the libelant insured the Helios for $90,000. After sail- 
ing, the Helios took the barge with material and men from Norfolk, 
and arrived at the reef on June lOth. The work was carried on as 
follows: The Helios towed the barge to the vicinity of the wreck, 
and then returned to anchor, usually at a place between the keys. 
When the barge was suiHciently laden, a signal was displayed by 
the wreckers, and thereupon the Helios took the barge in tow, and 
brought her to the anchorage place, and the iron was transshipped. 
This opération continued until June 22d, at which time the Helios 
had received four barge loads of iron. Then the master of the Helios 
notified Hagerty that the reef did not furnish sufflciently saf e anchor- 
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âge ground to justify his remaîning and incurring the Lazard of dan- 
gerous weather, and, notwithstanding Hagerty's protest, the Helios, 
Hagerty accompanying, sailed on June 24:th to Mole St. Nicholas, 
where a joint telegram was sent to the Merritt Company, as f oUows : 
"962 rails on board. Will probably get 300 more. Captain considers too 
risky stay longer; no holding ground. Cable destination. 

"Hagerty Salvesen." 

To this Hagerty received the foUowing reply: 

"Cargo destination Hayana. Cable us when expect to arrive. Work must 
be carried on or abandoned per your judgment. Merritt" 

Thereupon the master of the Helios, against the expressed déci- 
sion of Hagerty, declined to continue opérations, and retumed to 
the reef, took from the barge the iron secured during his absence, 
and departed on June 29th, arriving at Havana July 3d, where, after 
waiting for the underwriters' agent for about 12 days, — a delay oc- 
casioned by the unexpected termination of the enterprise, — the iron. 
was discharged, and the steamship retumed to New York, arriying 
on July 25th, after an absence of eight weeks. The cessation of 
opérations and the time lost thereby intermpted the salving of the 
cargo. Whether ail of the iron could hâve been secured need not 
be determined, but that some portion was lost by the Helios' de- 
parture is beyond question. What the amount was and the damage 
to the libelant therefor is a matter for the commissioner, provided 
the interruption of the opération was not justifled. To this atten- 
tion will now be given. Did the libelant acquiesce in, and thereby rat- 
ify, the cessation of the work? The décision was left to Hagerty, 
and he decided to stay, and his détermination was known to the 
master of the Helios. The master would convey the impression that 
Hagerty assented to thé suspension of the work. Hagerty's state- 
ment is easUy preferred. The important défenses are: (1) That the 
libelant did not fulflll the eighth article of the charter, which is as 
follows: "The cargo or cargoes to be laden or discharged in any 
dock or at any wharf or place that the charterers or their agents 
may direct, provided the steamer can always safely lie ailoat at any 
time of tide." (2) The respondents fuliilled the time limited in the 
charter, to wit, "for a round trip to West Indies of about (6) six 
weeks. Steamer to be placed at the disposai of the charterers at 
New York." Certain facts are obvions. From the time of the ar- 
rivai of the Helios at the reef the tide was slight in its influence, 
the wind was usually gentle, and never immoderate, and in the 
very midst of temperate conditions of weather the captain of the 
Helios ended the work. Why? Because he said he feared hur ri- 
canes, or at least high, and, in view of the anchorage facilities, dan- 
gerous, winds. There were no prémonitions of a hurricane or dan- 
gerous winds, although such winds do come without any considér- 
able notice. They are short in duration, lasting sometimes half an 
hour, and come with short notice. There is no évidence that one 
came during the time that the Helios should hâve remained, but the 
évidence permits the contrary inference. Nor is there évidence of 
any winds that, in view of the undertaking .assumed, should hâve 
so excited the appréhensions of a prudent navigator as to effect its 
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termination. But it is urged that tempests and dangerous winds 
were expectable in June and July in that région. The évidence 
shows that such winds were exceptional diiring those months. But, 
in any case, the vessel was chartered for those very months, for those 
very waters, and that very reef. To tliis the final reply and objec- 
tion is interposed that the vessel had not good anchorage grounds; 
that even the light winds that did prevail caused the anchor to drag ; 
and that sudden squalls, even not of the degree of violence of a hurri- 
cane or gale, would hâve caused the anchor to drag, and, according 
to their direction, hâve carried the vessel on the reef, or out to sea. 
One diflSculty in solving the controversy lies iu the fact that the diiïi- 
culties of the captain of the Helios were entirely subjective, save as 
they are illustrated by the évidence ofEered on the part of the claim- 
ant that the anchor dragged. The évidence shows that the anchor 
dragged when it was let go at a point some distance within the 
reef, where it caught shortly, but the vessel brought up near a black 
spot, or coral projection, covered by kelp or weeds, so that her bot- 
tom was not more than six inches above the same. The captain also 
claims that his vessel subsequently dragged both before and after 
Hagerty placed the buoy opposite her to détermine whether she 
dragged, and to test the captain's statement respecting the same. 
There is no difflculty in reaching the conclusion that the captain is iu 
error in stating that the vessel dragged after such buoy was placed, 
although the wind was stronger thereafter than at any previous time. 
There is great doubt whether she dragged at ail at the entrance. 
Even if she did thus drag, there was apparently no serious danger 
therefrom, and nothing more disastrous than her drifting outside the 
reef is apparent. Good anchorage was found between the keys with 
suiïicient depth of water, and plenty of room to swing, and at this 
place she remained during the entire stay, except upon the occasion 
when she went within the reef and anchored on the single occasion 
to which référence bas been made. Had the winds that excited the 
prudence of the captain actually come, a catastrophe was possible; 
but it is difiicult for a timid landsman to read the record, and seri- 
ously believe that the steamship wonld hâve done other than gone to 
sea if her anchor dragged, provided the persons in charge of her had 
been as vigilant and prepared as their duty demanded. She might 
hâve lost her anchor, but anchors in abundance were offered to the 
steamer by Hagerty, and were declined. But, if her anchor did drag 
on two occasions, the remaining time it held. It is not unusual for 
anchors to drag in a good harbor, but such happening does not con- 
demn the harbor; and while there are undoubtedly better anchorage 
grounds than this reef, and while the smooth floor was unfavorable 
to holding, yet no spécial difQculty arose therefrom while the steamer 
anchored between the keys. When the owners chartered the vessel 
they knew that she must anchor, if at ail, within the reef. They must 
hâve known that the floor of the reef was coral, and that the holding 
ground would be inferior to sand, mud, or clay. Moreover, for the 
greater part of the time the vessel was idle, and there was abundant 
opportunity to increase the means of holding, so that ail difiSculties 
could be overcome. Generally, she held. True, the winds were not 



284 108 FEDERAL REPORTER. 

violent; but, with some duplication of her ancliors, the résistance 
could hâve been suiBciently augmented, and in any case tke probable 
résulta would hâve been the injury incident from going out to sea. 
Considering the préviens knovyledge of his errand, the fortunate con- 
duct of the opération to the time of its interruption, the gentle breezes 
that prevailed and that were expectable at that season, the gênerai 
favorable holding of the anchors, the proximity to the sea in case of 
stonn, the gênerai easterly source of the winds as shown by the log 
and other évidence, the abundance of deep water at and for some dis- 
tance within the keys, the breadth of the channel at that point, the 
opportunity to use additional anchors, the conclusion cannot be es- 
caped that the captain was timorous, rather than conserva tive and 
duly cautious ; that he was too expectant of possible harm to his ves- 
sel, chartered for use on or about a coral reef, and too indiffèrent to 
the pecuniary sacrifice his departure entailed upon the libelant in the 
prématuré dissolution of the enterprise after the great expense of 
initiating it, and that he shut his eyes too readily and obstinately to 
ail resources suggested to him, or of which he sbould hâve been cog- 
nizant. It is true that upon the trial objections relating either to 
loss of time or ineffectiveness were interposed to ail suggested meas- 
ures of which the Ilelios might hâve availed. It was shîown that the 
Crosby went ashore by her anchor dragging, but that would not hâve 
happened had she been a steamer; and the divers vessels wrecked 
without the reef excite or terrify the imagination. TJndoubtedly, dan- 
ger lurks in ail things, yet seamen undertaking adventures in tropical 
régions are not expected to expérience the dismay that would come 
to the inexperienced, but rather to be intrepid, resourceful, and help- 
ful. The captain's consciousness of the possible, but improbable, to 
a degree rained the enterprise, and so far compensation should be 
made. 

After hearing and reading the évidence taken in court, and read- 
ing ail the évidence taken elsewhere, the conclusion is irrésistible 
that the Helios bas failed to fnlfill the charter, and that by her de- 
parture against the request expressed by Hagerty a loss oecurred for 
which compensation should be made. The rule for measuring the 
damages bas not been presented, and will be considered in the first 
instance by the commissioner. While his due action should not be 
constrained by any présent suggestion of the court, it is proper to 
state that, if the failure to secure more of the iron is involved in as- 
certaining the damages, as seems probable, it should be considered 
that during the latter part of the ser^àce it required about 1^ days to 
load the barge, and about the same time to unload it, — some 3 days 
in ail. ■ The captain of the Helios so states. Some time was lost — 
perhaps not more than one day — by the steamer going to Mole St. 
"Nicholas, and 10 or 12 days were lost at Havana. As the case now 
stands, some 12 or 13 days were lost, and only the iron recoverable 
during the time lost, whatever it was, may be considered, because un- 
der the charter the vessel should hâve been returned to New York at 
the time she actually arrived. The charter was for about six weeks, 
and not for the enterprise. The vessel was under charter for eight 
weeks, and the respondent accepted payment for that time. Hence 
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lier owner may not now urge that the charter was for a shorter pe- 
riod. The question is whether, by fault of the Helios, the charterer 
was deprived of profitable use of the ship during any part of that 
time, and, if so, what légal damages accrued therefrom. The libel- 
ant's contention that the vessel was obliged to remain until ail the 
iron was aboard is not approved, unless it could hâve been loaded 
and delivered, and the ship returned to New York, within the time 
actually occupied. Tt is not understood how a charter party for about 
a fixed time can be extSnded to cover the completion of an enterprise. 
The libelant judged that it could be done in six weeks, and for the 
purpose of covering unexpected delays the word "about" was used. 
Certainly, the space of two weeks should be the limit of such exten- 
sion under the facts now presented. It may be that other éléments 
of damage will be urged. It is not intended to flx or to suggest a rule 
of damage, but only to coustrue the charter in the matter of its du- 
ra tion. 



THE G. F. ROB et al. 
(District Court, E. D. New York. April 16, 1901.) 

TOWAGE— LlABlLITY OF TCG FOU InJDRY TO TOW. 

A tug held in fault for an injury received by a schooner in tow, by strils- 
ing against the piling at the side of a railway bridge, the draw of whicb 
was not opened in response to the tug's signal, on the ground that it 
failed to act with suffleient promptness in stopplng the tow, as was Its 
custom, being familiar with the locality, and with the fact that the draw 
might be found closed, when the tug came in fuU view of it, on account 
of the near approach of trains. 

In Admiralty. Suit to recover damages for injury to tow. 

Hyland & Zabriskie, for libelant. 
William J. Kelly, for Long Island R. Ce. 
James J. Macklin, for The C. F. Roe. 

THOMAS, District Judge. The railway of the Long Island Rail- 
road Company is carried over Flushing creek by a drawbridge, herein 
called the "Railway Bridge." Some 480 feet north of it is the high- 
way bridge. The channel between the bridges is practically straight, 
and the width is about 180 feet. North of the highway bridge tlie 
railway bridge can be seen whether the draw of the lower bridge 
is open or shut, but if the vessel be on the west side it is claimed 
that the railroad is entirely shut oflf, and it is probable that it is 
obscured. The west side is often préférable for heavy draught ves- 
sels, for the purpose of avoiding the easterly rocks, which extend 
for some distance below the bridge, and it was upon the westerly 
side that on August 16, 1900, the steam tug C. F. Roe approached 
the highway bridge in its undertaking to deliver the schooner Shep- 
ard and cargo at Jones' Dock, south of the railroad bridge. At a 
considérable distance north of the highway bridge the tug whistled 
for the opening of the draw in the highway bridge, and the same 
signal is practically used, at least it is available, to give notice to 
the tender of the draw in the railway bridge. When the tug had 
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passed the highway bridge, her pilot discoyered that the upper 
bridge was closed, and at a time thereafter, wliich will be noticed, 
the tug dropped baclî alongside, on the port hand of the schooner, 
and made fast; but before the headway could be stopped the schooner 
struclî against piles on the eastern side of the doclï, and received 
the injury which is the subject of this libel. It is urged against 
the railroad company that the tender did not open the draw, nor 
give timely notice that it was closed, and against the tug that she 
entered the space between the two bridges -without linowing the 
condition of the draw, and in not sooner stopping the schooner 
upon the discovery that the draw was closed. The navigators of 
the tug were very familiar with the conditions. They knew that 
while yet north of the highway bridge they were not customarily 
advised whether the draw was open or sliut; hence the présent 
claim that the raih-oad company should hâve given a warning suit- 
ably north of the bridge was neither expected, and in fact such 
warning was contrary to the practice of the parties, in which there 
had been long acquiescence. Moreover, if the signal had been given 
and observed, it is obvions that the tug would not hâve stopped 
north of the highway bridge, because it was the invariable practice 
of this tug to go beyond the first bridge, and, if the draw was closed, 
to stop and await its opening. There was ample opportunity to do 
this in safety. Hence it is immaterial whether the bridge tender 
used a flag, as he states he did, to give notice that the draw was 
closed. The tug would not hâve stopped north of the bridge, and 
when he entered the bridge he saw that the draw was closed, and 
the tug was just where it was expected to be in such an event, and 
where it would hâve been in any case. Hence, while the tender 
was undoubtedly on the bridge, the probable absence of the flag is 
unimportant. Moreover, a train was shortly due, and there was 
no time to open the draw before it passed, and therefore the draw 
was properly closed. What, then, caused the accident? It was the 
failure of the tug to undertake sooner the stoppage of the schooner. 
The tug had been accustomed to conduct craft more easily managed, 
and the master made a miscalculation of his ability to arrest the 
speed of the schooner before she came on the piles at the left of 
the railway bridge, the contact with which was so moderate that 
the injury seems to hâve been due to some peculiarly unfortunate 
manner of striking. It is urged that the tug could not hâve stopped 
earlier, but it is believed that this contention is not sustained. The 
distance between the bridges permitted the tug to drop back and 
make fast some time before she did, as the schooner's hull was 115 
feet, the hawser 60 feet, and the tug 65 feet, in length. Hence, 
when the stern of tlie schooner cleared the bridge, the bow of the 
tug was 240 feet from the upper bridge, in a place where the tug 
expected that the npper draw might be closed. At that time the 
tug should hâve gone back, and made fast at once, and begun to 
arrest the headway of the schooner. This maneuver was not un- 
dertaken until a considérable portion of this distance had been passed. 
The time was either slightly too short, or sufficient energy was not 
used to effect the desired stoppage. The fault of the pilot was that 
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of miscalculation, but it is sufficient to make the tog liable. There 
shoTild be a decree dismissing the libel as to the railroad compauy, 
and adjudging the tug liable for the damages and costs. 



THE ASIATIC PRINCE. 

(Circuit Court of Appeals, Second Circuit. Aprll 3, 1901.) 

No. 51. 

1. Shippikg— Dklivbrt of Cargo— Locai, Law EEqumiNG Dklivert to Cds- 

TOMS OfFICERS. 

Wliere, by the local law and usage, dutiable goods Imported are requlred 
to be dellvered to the customs authorities, who assume the responsibility 
of thereafter maklng dellvery to the proper person on payment of the 
duty, a dellvery by the shlp to such authorities Is a good dellvery as be- 
tween carrier and shipper. 
8. Payments— Application by Agreement — Right op Creditok to Change. 

Where a créditer bas applied a payment to a particular indebtedness, 
and notlfied the debtor, who acquiesces thereln, the application beeomes 
a finality, and the créditer cannot thereafter change it without the debt- 
or" s consent 

8. Shipping— Sdit for Weongfdi, Delivery op Cargo— Défenses. 

Llbelant shlpped a consignment of goods to a customer at a Brazilian 
port, taklng bills of ladlng to hls own order. He applied a raedit In his 
hands upon the purchase price, and attaehed the bills to a draft for the 
balance, and forwarded the same for collection to a bank by the same 
shlp, and also a letter of advice to the purchaser. The latter acquiesced 
In the payment applied, but, having made further remlttances to apply on 
such consignment In Ignorance of the draft, at first objected to Its pay- 
ment, but later deposited Its amount with the bank. Before the bills had 
been dellvered to him, however, the bank received from llbelant a second 
draft for the full value of the goods to be substltuted for the first, libelant 
stating that he had changed the partial crédit first given. On the refusai 
of the bank to deliver the bills of ladlng except on payment of the second 
draft, the purchaser commenced judlclal proceedings. In which, under an 
order of court, he obtained a deposlt of the flrst draft, and deposited an 
amoimt sufiicient for its payment, and upon proof of such facts the goods 
were dellvered to him without the production of the bills of ladlng. His 
prier remlttances, which were speclflcally stated to be on account of such 
consignment, and which were received by libelant, together with the 
amount first eredited thereon by llbelant, reduced the amount still due 
thereon far below that deposited. Held, that the purchaser was entitled 
to hâve such crédits ail applied upon the price of the goods, and hence 
was the équitable owner, and that the ship could not be held liable for 
thelr wrongful dellvery. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district 
court, Southern district of New York (97 Fed. 343), dismissing a libel 
to recover damages for the alleged nondelivery of certain merchan- 
dise shipped on the Asiatic Prince from New York in December, 1895, 
and January, 1896, to the port of Santos, in Brazil. 

John L. Lewis, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and THOMAS, 
District Judge. 
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LAOOMBE, Circuit Judge. Tke merchandise consisted of flour, 
kérosène, bacon, and lard, of the invoiced price of £6,499.1.3, which 
had been ordered by Belmarco & Ce, merclaants of Santos, who were 
aiso agents of the Prince Line — of which the Asiatic Prince was one 
— at that i)ort. The plaintiff and Eelmarco & Co. had had many busi- 
ness transactions prior to the one in question, and as a resuit of them 
the latter iirm was, as libelant claims, indebted to him to a consid- 
érable amount. Bills of lading for this merchandise were issued to 
the libelant, reciting that the goods were to be delivered at Santos 
"unto order, or his or their assigns." A letter of crédit on London 
bankers to the crédit of Belmarco & Co. was at the time available, 
and against that libelant drew for £1,483.9.8, credited and applied 
that amount to this shipment, and drew a draft on Belmarco & Co. 
for the balance, £4,965.11.7, with interest and banker's commission; 
in ail, £4,986.6.2. Libelant attached indorsed copies of the bills of 
lading to this draft, and forwarded them to a Brazilian bank at San- 
tos, with instructions to deliver to Belmarco & Co. upon payment of 
the attached draft. Thèse documents went foi-ward in the mail that 
was carried by the same steamer, together with a letter advising Bel- 
marco of the application of the London crédit and of the draft for 
balance of price of shipment. The steamer reached Santos on Feb- 
ruary 5th. On February 6th, in the afternoon, the bank at Santos 
presented the draft to Belmarco. The manager of the bank, libelant's 
witness, testified that under the Brazilian Commercial Code and the 
commercial usage in Santos pajment of a sight draft may be delayed 
for 24 hours if the holder ânds it convenient, and that in this case 
the bank did not expect Belmarco to write any acceptance on the 
draft, nor to pay it before the expiration of the customary 24 hours. 
Belmarco, who, as will be seen hereafter, had meantime made remit- 
tances on account of this merchandise, at lîrst refused payment, but 
subsequently, on the same day, reconsidered, and on the next morn- 
ing, before the bank opened, deposited with one of the officers of the 
bank a check sufflcient to cover the amount. It seems, however, that 
a few days after the sailing of the Asiatic Prince libelant changed his 
mind about applying the London crédit to this shipment, and drew 
a second draf^^or the full amount of the invoice price, with interest 
and banker's commission, £6,494.8.4, which he sent to the bank at 
Santos to be substituted for the first draft. Although the cable was 
being constantly used by both parties, libelant, for some reason known 
only to himself, failed to advise Belmarco & Co. before they received 
his' letter stating application of the draft of £1,483.9.8 to this ship- 
ment that he had reconsidered such application, and had chosen to 
apply it to the old indebtedness. This second draft arrived while 
discussion was going on between the manager of the bank and the 
représentative of Belmarco & Co. as to the rate of exchange, the ques- 
tion being how much the bank should refund with the bills of lad- 
ing, the amount of the check being in excess of what either party con- 
tended was the proper rate of exchange. The bank thereupon refused 
to deliver over the bills of lading except on payment of the second 
draft. Belmarco thereupon commenced judicial proceedings, and un- 
der order of the local district court deposited on February 7th with 
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the Bank of Santos, for libelant's account, the firat draft and an 
amount in Brazilian currency stated in the order to be sufficient to 
cover it. Entry of the goods was made on the ship's copies bills of 
lading unsigned and stamped "Is'onnegotiable." Proof of ail the cir- 
cumstances above set forth was made to the customs authorities. A 
bond of indemnity was required from Belmarco, and the goods passed 
into his hands, notwithstanding the protests of the bank and of Karl 
Valais & Co., the libelant's agents, to whom, on February lOth, the 
business was turned over in compliance with instructions by cable. 
The district Judge held that delivery had been made by the vessel ac- 
cording to the provisions of the local law, and that by reason of the 
application of the £1,48;3.9.8, and two other remittances of £2,000 and 
£900, respectively, to cover this shipment, Belmarco had acquired a 
spécial property in the goods, and had a right to the completion of 
the contract under which they were shipped upon payment of the bal- 
ance of the priée on arrivai at Santos; and that, as such balance, or 
more, had actually been tendered, and judicially deposited wlth the 
draft as payment after tender, Belmarco & Co. were the true owners, 
and the ship absolved from ail responsibility, because it delivered to 
the person then rightf ully entitled to it. As to the ârst of thèse prop- 
ositions the district judge held: , 

"The proof is hère overwhelmingly in favor of the respondent that by the 
law and usage of Santos the delivery of ail dutiable goods like thèse must be 
made by the shlp to the customs authorities, as was done in this case, and 
cannot be made otherwise, and that the allowance of entry and responsibility 
for a delivery of the goods on payment of duties to the proper person there- 
after devolves wholly upon the customs authorities." 

Such a System, in which the customs authorities assume the ship's 
responsibilities as to making true delivery, is contrary to the System 
prevailing in other ports. Kevertheless it is not incredible that a gov- 
ernment may undertake such functions. Whether or not it ie the 
law and usage in Santos is a question of fact, the burden of prov- 
ing which is on the party asserting its existence. The law of a for- 
eign country and its commercial usages are proved hère by calling its 
lawyers and merchants and interrogating them. That has been done 
in this case, with a resuit which certainly warrants the conclusion 
that the proof is overwhelmingly the one way. It is true that as to 
the law of Brazil the only witness called by claimant was a young 
lawyer, but his statements are direct, positive, and reiterated to the 
eflfect that the customs authorities require delivery to them, and them- 
selves make delivery to whomever has the right to receive; and there 
is no reason apparent why his statements should not be accepted, es- 
pecially when the great weight of mercantile testimony is to the same 
effect. There was abundant opportunity to take the testimony of 
some other lawyer in the district court if the statements of claimant's 
witness were inaccurate, and to make application hère to take fur- 
ther proof s; but libelant has contented himself with printing copions 
excerpts from the statute law of Brazil, which he insists do not sus- 
tain the witness' statements. As an example of the argument em- 
ployed, the witness testified, "The custom-house inspector alone dé- 
cides any right to entry and delivery," and referred to article 477 of 
108 F.— 19 
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the Consolidated Custom-House Laws. Appellant prints tbis article, 
and says "it makes no référence to delivery." Apparently that is so, 
but it does provide for making proof to the collector by legitimate 
documents of a party's right to receive imported merckandise. Such 
a method of criticizing the testimony of a foreign lawyer as to tke 
law whick prevails in kis country is unpersuasive. There is muck 
more tkan tke text of a statutory enaetment to be considered. De- 
partmental régulations, administrative construction, judicial exposi- 
tion, are often quite as important. The text of the act of congress of 
February 26, 18»5, might well convey to a jurist in some foreign coun- 
trv a différent meaning from that which it conveys to a lav?yer hère 
who is familiar with Holy Trinity Church y. U. S., 143 U. S. 457, 12 
Sup. et. 511, 36 L. Ed. 226. We are of opinion, tkerefore, that the 
new proofs contain nothing which should require any modification of 
the conclusion of the district court as to tke ship's delivery of the mer- 
chandise to the custom house being sufQcient to discharge her obliga- 
tion. 

The décision may be sustained, however, on another ground, more 
satisfactory, perhaps, because untechnical. We concur with the dis- 
trict judge in the conclusion that by reason of Belmarco's payments 
•on account of this shipment, and tke tender and judicial deposit wMck 
he made, kis firm was rightfully entitled to delivery, and the ship not 
liable for damages because of such delivery. As bas been stated 
above, libelant drew for £1,483.9.8 against a London crédit of Bel- 
marco & Co., and in his letter of January 4th wrote to that firm: 

"We hâve used of the letter of crédit No. 9 of Mess. Kobertson & Co. by 
our draft £1,483.9.8 at 90 days' sight, order of London & Hanseatic Bank, 
Limited, and credited It to you under usual reserve, and applied it to the 
présent shipment. We recommend to you our draft, with documents attached, 
No. 10,356, £4,986.6.2 [balance invoice price of this shipment], at sight, order 
Brazilian Banlî, to youj prompt protection." 

The draft for £1,483.9.8 was paid in London, and forwarded by the 
bankers to Belmarco, who paid its amount to the persons advancing 
the crédit to February Ist. On February 6th he recelved the letter 
notifying him of Herbst's application of the proceeds to this ship- 
ment, and was presented with draft for tke balance, for which, as he 
testifles, he tendered a sufficient check. Hère we hâve an express ap- 
plication by the creditor, of which application the debtor is informed, 
and in wkick ke acquiesces, before ke receives any notification tkat 
tke creditor desires to alter tke application. Suck an application 
cannot tkereafter be ckanged witkout the consent of botk parties. 
On January 6tk Belmarco sent to libelant drafts on London bank 
aggregating £2,000, wkick libelant subsequently receîved and collect- 
ed. The next day — January 7th — Belmarco telegraphed libelant (tke 
telegram was duly recelved) : "On account of your skipment per S. S. 
Asiatic Prince, remittance sent by mail London, &c., Bank yesterday 
moming £2,000." In the letter to the London, etc., Bank he writes, 
'Tut the above total to the crédit of Herbst Bros., of New York, 
against their shipment of 2,000 kegs lard and 600 barrels bacon on 
the S. S. Asiatic Prince." Hère we hâve an express application made 
by the debtor, of which application he promptly notifies the creditor. 
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It is familiar law that such application must stand. It makes no 
différence that he is indebted to his créditer on otlier accounts, nor 
tliat his créditer, when he sent forward the goods on account of which 
the debtor makes the payraent, expected that old indebtedness would 
be ârst paid, nor that he had good reason to suppose that past différ- 
ences between them would be arbitrated, nor that the créditer had 
telegraphed asking for remittance on gênerai account, nor that the 
créditer objects to the debtor's application, and insists on making a 
différent one. As was said by Eedfield, J., in Boutwell v. Mason, 12 
Vt. 608, this absolute right of application in the debtor "résulta from 
one of the most obvious principles of human action, — that a free 
agent naay annex such conditions to an oiïer as he sees fit, and he 
who accepts the off'er takes it subject to those conditions." It is, 
therefore, unnecessary to go over the yoluminous history of the past 
transactions, with its disputes as to quality of iiour, as to modes of 
payment, etc., in order to ascertain which of the disputants is nearer 
right. There is nothing in it ail which could in any way deprive Bel- 
marco of his undoubted légal right when he sent his créditer £2,000 
on January 6th to designate to which account it was to be applied. 
On January 7th libelant telegraphed Belmarco, "Kemit to W. H. Cole 
& Ce. £900 orerdue," to which the latter replied: "Your telegram to 
hand. We cannot conform to contents." On January 8th libelant 
again telegraphed, "Remit by telegraph. Eemit to W. H. Cole & Ce.," 
— to which Eelmarco replied on the 9th: "New Londen & Brazilian 
Bank, Ltd.: Eemit p. telegraph £900. W. H. Cole & Ce." Belmarco 
testifies that he applied this payment te the shipment by Asiatic 
Prince, and says that the werd "new" in this telegram is an indica- 
tion that the remittance is on the new account. This seems to be a 
reasonable interprétation in view of the circumstance that it appears 
from the record that there is a London & Brazilian Bank, but does 
net appear that there is any such concern as a New Londen & Bra- 
zilian Bank. Belmarco's statement is confirmed by his letter ef the 
same day as the telegram to Cole & Ce., in which he writes : "We beg 
to advise you having this day sent you a télégraphie order through 
the London & Brazilian Bank, Ltd., for the sum of £900, which 
ameunt kindly place to the crédit of Messrs. Herbst Bros., of New 
York, for account of their shipment to us per the S. S. Asiatic Prince." 
We hâve hère another application by the debtor of his payment of 
£900 to this particular shipment. When the first draft, therefore, ar- 
rived at Santés, and was presented te Belmarco, he had paid eut mon- 
ey on account of this shipment ef £6,449.1.3 to the ameunt of £4,- 
383.9.8. The first draft, therefore, was largely in excess of the 
ameunt remaining due. The mail that brought the first draft brought 
also, as we hâve seen, the letter of advice from libelant stating that 
he had applied the £1,483.9.8 to shipment per Asiatic Prince. Acqui- 
escence in such application by the debtor, Belmarco, would make it a 
finality. He testifies that he did so acquiesce, and we see no good 
reason for rejecting this testimeny. As to the deposit of check suiH- 
cient to meet the draft of £4,9SG.G.2 with the Santés Bank early in 
the morning of February 7th, the only testimeny is that of Belmarco 
and bis partner, Lundin. There is in the record a written statement, 
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signed by the partners in the firm (a depositor in the bank) which fur- 
nished lie check that was deposited, corroborating this testimony, 
but it is npt sworn, is in no sensé évidence, and needlessly incumbers 
the record. But, if the testimony of Belmarco and Lundin as to an 
early deposit be rejected, the situation is not changed. The bank 
olflcers themselves testify that from the moment of présentation of 
the flrst draft Belmarco's contention was that he had made remit- 
tances which had reduced the amount he owed on this shipment be- 
low the amount of such draft; and that on February 7th, after being 
informed of the arrivai of the second draft, he offered to pay the flrst 
draft. Tender of the proper amount was undoubtedly made, and ju- 
dieial deposit completed on that day. Libelant contends that the 
original refusai to pay the flrst draft operated to leave him free to 
change the application of the £1,483.9.8 to current account, because 
by so refusing Belmarco failed to acquiesce in the original applica- 
tion. If there had been no other payments, so that the amount of the 
flrst draft was still due on this shipment, there might be some force 
in this contention. But, if it be assumed that Belmarco & Co. had 
paid £2,900 more on this shipment (and, as we hâve seen above, there 
can be no doubt that they made such payment when they applied the 
£2,000 and £900 drafts thereto), their refusai to pay the whole amount 
of the flrst draft as a condition of receiving the bills of lading is no 
indication that they refused to acquiesce in the flrst application of 
the £1,483.9.8. On the contrary, their conduct at the time, insisting 
as they did that the amount still due on the shipment was very much 
less than the first draft, fully corroborâtes Belmarco's testimony that 
he acquiesced in libelant's original application of the £1,483.9.8 as 
soon as he heard of it, and never consented to any change. We en- 
tirely concur in the conclusions of the district judge, and on ail other 
points arising in the case deem it unnecessary to add anything to bis 
discussion thereof. The decree of the district court is afflrmed, with 
costs. 



WHITNEY et al. t. OLSBN. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1901.) 

No. 608. 

1. ADMrHAIiTT— ReVIBW ON APPBAL— QUESTIONS DP PaCT. 

In cases on appeal in admlralty, the décision of the district court on 
questions of fact, depending upon contradictory évidence taken In open 
court, will not be reversed, unless clearly against the évidence. 

2. Sbames— Injuky Whtle in Service — Dvty of Ship. 

Under the maritime law, a seaman who receives an injury while in the 
service of the ship is entitled to médical care, nursing, and attendance, 
and to a cure, so far as cure is possible, at the expenseof the ship, and 
it is the duty of the master, for the performance of which the owners 
are responsible, to take ail reasonable measures to that end. 
8. Same— Taking Injueed Seaman to Nbarest Port — Whbn Required. 

Libelant was mate on a schooner which left San Francisco on a eod- 
fishlng cruise In Alaskan waters, ail the crew being on a lay. WHen 500 
miles from Port Townsend libelant was struck by the main boom, with- 
ciit fault on the part of any one, and his leg was broken in two places. 
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There was no Burgeon on board, nor any one compétent to treat the In- 
Jnry. Llbelant asked to be taken back to shore, and the wlnd w&a 
favorable, but the master proceeded to Unalaska, 1,750 miles from the 
place of iiijury, which he reached In 16 days, and from that port llbelant 
•was sent back to San Francisco. By reason of the delay and the motion 
of the ship, llbelant sufCered much additional pain, and his injnry was 
rendered permanent. Eeld, that it was the duty of the master, under the 
facts shown, to at once proceed to Port Townsend, which was the near- 
est available port where llbelant could bave received proper care and 
treatment, and that his failure to do so rendered the owners llable in 
damages, 

Appeal from the District Court of the United States for the Korth- 
ern District of California. 

Myrick & Deering and Charles W. Slack, for appellants. 
H. Digby Johnston, for appellee. 

Before GHiBEKT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. The libel in this case was âled to re- 
cover damages for alleged négligent, illégal, and wrongful treatment 
upon the part of the schooner Uranus, its owners and master. The 
court awarded the llbelant the sum of $1,000. The schooner, on the 
morning of April 5, 1899, sailed from the bay of San Francisco on a 
cod-flshing voyage in Alaskan waters. Nelse Strangland was the 
master, and the libelant the third mate, of the schooner. Ail the 
members of the ship's crew were on a lay. From the testimony the 
court found the following facts: 

"(1) That the owners of the Uranus exercised reasonable care in the matter 
of overhauling the tackle of the Uranus, for the purpose of making her ropes, 
tackie, and other appliances safe and in proper condition for the voyage re- 
ferred to in the libel. (2) That upon the 16th day of April, 1899, while pur- 
suing the voyage mentioned in the libel, the main boom lift of the vessel waa 
earried away, and by reason thereof the main boom struck the libelant, caus- 
ing him to fall and break his leg in two places, one Just below the knee and 
the other just above the ankle, and that said accident was not cansed by the 
négligence of the owners of the Uranus or her master. (3) That when said 
accident occurred the vessel was about flve hundred miles distant from Port 
Townsend, and the wind was at that time fair for her to make that port; 
that said port could hâve been made within four or flve days, and was the 
nearest port, and libelant requested to be taken there, but the master refused 
to do so, and proceeded on his voyage, reaching Unalaska on the 2d day of 
May following; that the vessel was sufflciently supplied with bandages and 
splints, but she had no surgeon on board, or any one who knew how to prop- 
erly set a fracturcd limb; at Unalaska the libelant was visited by a physician 
empioyed by the master for that purpose, and he gave it as his opinion that 
the broken leg was dolng well, and that It would be better for the libelant 
to be returned to San Francisco, and he was then placed by the master on 
board the steamer Del Norte for that purpose, and reached San Francisco on 
or about the 14th of May, 1899, and immediately upon his arrivai was placed 
In the Marine Hospital for treatment, where he remained a number of 
months; that from the time of the accident until his retum to San Francisco 
the libelant received, while on board the Uranus and Del Norte, ail the care 
and attendance possible to glve one on shipboard. In the absence of a surgeon. 
(4) That the master of the Uranus was guilty of négligence iu not taking the 
libelant after the accident to Port Townsend, the nearest port; that by rea- 
son of such négligence the libelant was subjected to protracted and unneces- 
sary suffering; that the Injuries sustained by the libelant are permanent, by 
reason of the fact that the fractured bones hâve faJled to make a proper 
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union, and this resuit wouW probaWy hâve been avoided if the llbelant had 
receiyed proper surglcal treatment -within five or six days after the accident, 
and he had been placed upon shore, -where his injured leg eould hâve been 
liept in a position of rest. (5) That, by reason of the neglect of the master to 
talie the hbelant to the nearest port for surgical treatment, the libelant bas 
sustained damages in the sum of $1,000 and costs." 

In the spécification of errors relied upon by appellants it is claimed 
that the court erred (1) in holding that the master of the Dranus was 
guilty of négligence in not taking the libelant to Port Townsend after 
the accident; (2) that the court erred in giving a decree against the 
owners of the vessel. It is contended by appellants (1) that the gên- 
erai rule that masters of vessels must in ail cases when accidents oc- 
cur on board ship put into the nearest port to give the injured sea- 
man treatment is not imperatiye, and that, under the facts of this case, 
it was not the duty of the master of the Uranus to put into Port 
Townsend; (2) that if the owners used reasonable care in overhaul- 
ing their vessel, and put her in proper condition before sailing, sup- 
pUed her with the usual medicines and appliances for the contem- 
plated voyage, and selected a compétent master to take charge of her, 
they cannot be held liable for the acts of the master, within the exer- 
cise of his judgment, and that, when a compétent master does what 
he deems best under ail the surrounding circumstances, the owner 
cannot be chargea with négligence. 

The principal controversy as to the facts arises between the tes- 
timony of the master and the appellee concerning the latter's request 
to be taken to the nearest port. Their testimony is directly conilict- 
ing. Appellee testifled that shortly after the accident, on the same 
day it occurred, he asked the master : "Will you be so kind as to put 
me back [referring to Cape Plattery]?" The master then said: 
"Wait; I am going to see what I can do." The next morning the 
master said: "I can't put you back; the nearest place is Unalaska." 
The master testifled that appellee's request to be taken back was not 
made "until about a week after" the accident, and that he was then 
nearer Alaska than to Cape Flattery or Port Townsend. His testi- 
mony in détail is as f ollows : 

"Q. If any accident occurred on a voyage of that lîind, what Is the cus- 
tom,— what do you do? A. If we meet with a serious accident, we hâve to 
i-un into the nearest port that we can, except there is an exception like in this 
case. ïhe Court: Q. You did not answer fully that question. You say that 
generally you run into the nearest port, but there was an exception in this 
case. A. Yes, sir; because I hâve seen lots of broken legs before. I knew 
it eould not be set any other way, so I thought there was not any great risk 
to run to go up to Unalaska. * • * Another thing, it was an understand- 
ing between' me and Mr. Olsen that he was going to go along to Unalaska, 
and stay there imtil I got loaded, and I was going there to take him down to 
San Francisco. Q. • * * You had this talk with Olsen after the accident 
occurred? A. Yes, sir. Q. It was agreed he should go on with you to Un- 
alaska? A. Yes, sir. Q. And stop there? A. Yes, sir. Q. And then return 
with you after you got your load? A. Yes, sir. Q. Did he change his mind, 
and want you to turn back, at any time? A. About a week or so afterwards 
he wanted me to put back to Port Townsend. Q. You were then past Port 
Townsend? A. It was a long ways ofC. Q. Why did you not turn back to 
Port Townsend? A. Because I was nearer Alaska at the time. Q. When 
the accident happened, how far were you from Puget Sound? A. About 500 
miles. * * * Q. Why did you not run Into Puget Sound instead of going 
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on to Alaska? A. Because it was hard to tell. Vt may take JOst as long to 
run in there. You cannot dépend on the wind. It is not like we bave got a 
steamer. We coiald then tell when we would be there. Q. You thought It 
advisable to go right on your course? A. Yes, sir. Q. Instead o£ taking the 
risk of being becalmed in Puget Sound? A. Yes, sir. • * * Q. To put 
into Puget Sound, you would hâve to take the risk of favorable wind to get 
in there? A. Yes, sir. Q. The wind was favorable in this direction for Un- 
alaska? A. Yes, sir. Q. And you thought it advisable to continue on your 
course? A. Yes, sir. Q. You thought you could make Unalaska quicker or 
as qhiek as you could make Puget Sound? A. Not quicker, but just as quick; 
and, when Mr. Olsen agreed to it, I did not think it was necessary to return." 

TVTiat are the probabilities as to the truth of the diiîerent state- 
ments, — which is the more natural? What other circumstances, if 
any, tend to corroborate either of the parties? It is true that Olsen 
admitted that the master said, "The nearest place is Unalaska," and 
it is claimed that this should be taken as corroborating the testimony 
of the master, because it could not be true if it was said shortly after 
the accident occurred. On the other hand, is it reasonable to believe 
that Olsen, with two unset fractures in his leg, — to use the language 
of his counsel, "His foot shattered, racked with pain; the broken 
bones grating against each other and against the tom flesh with every 
motion of the boat; and knowing there was no one on board to re- 
duce the fractures or give him other relief," — would hâve asked to be 
taken to a place distant about 1,750 miles instead of a place distant 
about 500 miles? 

It must be remembered, in this connection, that, although the mas- 
ter testified in chief differently, the other witnesses, and afterwards 
the master himself, admitted that the wind was as favorable in one 
direction as the other. Although in his testimony he said Olsen con- 
sented or àgreed to be taken to Unalaska, y et in a letter written by 
him at Unalaska, May dth, to the owners of the schooner, notifying 
them of the accident to Olsen, and what had been done by him, he 
assigned as the reason why "he had to go into Unalaska" that "I was 
afraid the men was going to leave if I went to the Sound." If there 
had been an agreement with Olsen to be taken to Unalaska, does it 
not seem reasonable that upon the arrivai of the Uranus at Unalaska 
the master would hâve given that as his reason for going there instead 
of to the Sound? When Olsen was recalled, and his attention drawn 
to the testimony of the master, he was asked whether he had "ever 
agreed to go to Unalaska," and answered, "No, sir." After repeat- 
ing the conversation he had with the master, substantially as we hâve 
before stated, he added that at that time the master said to him, "1 
cannot put you back; the erew is going to run away from me if I go 
back;" and said that this was the reason he gave for refusing his 
request to be taken to the sound. It does not appear from anything 
in the record that there had been any indication of any intention on 
the part of the crew, or any member of the crew, or that the master 
had any reason to fear that the crew would désert if he went to the 
sound. But we are asked to assume that, owing to the Klondike ex 
citement existing at that time, the master had the right to expect 
there would be danger of the crew deserting. 

In addition to ail this, the appellee is to some extent corroborated 
by the testimony of the mate of the schooner. Olsen, in the course 
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of his testimony, said tliat he was so angry at the master for refusing 
his request to be taken to Cape Fîattery that he (metaphorically) 
"chased him" ont of the cabin. Matson, the flrst mate, called by the 
appellants as a witness, when asked upon cross-examination whether 
he did not hear Olsen complain that he was not taken to Cape Fiat 
tery, answered that he did. "Q. On what day was it that you heard 
that complaint? A. Well, I don't remember the day. Q. Was it the 
day after the accident? A. I do not know. Q. Was it about that 
time? A, Somewhere around there; yes. Q. Olsen seemed to be in 
great pain, did he not? A. Yes, sir; the way he acted. Q. Did he 
complain of the motion of the ship hurting his leg and aakles? A. 
Yes." Does it seem reasonable that Olsen should hâve complained of 
not being taken to Cape Fîattery if he had agreed to go to Unalaska, 
as testifled to by the master? Furthermore, the answer does not con- 
tain any allégation that there was any agreement on the part of 
Olsen to go to Unalaska, but there is an averment "that after said 
Olsen was hurt ♦ • • the ship was run into Dutch Harbor, as 
being the most available port." In the light of ail thèse facts and 
circumstances, we are of opinion that the weight of the évidence sup- 
ports the View that appellee requested on the day of the accident to 
be taken back, and did not consent or agrée to go to Unalaska. 

Moreover, the testimony in this case was ail given in open court. 
In such cases this court bas held that, "in cases on appeal in admi- 
ralty, when the questions of fact are dépendent upon contradictory 
évidence, the décision of the district judge, who had the opportunity 
of seeing the witnesses, and judging their appearance, manner, and 
credibility, will not be reversed unless it clearly appears that the dé- 
cision is against the évidence." The Alijandro, 6 C. C. A. 54, 56 Fed. 
621, 624. The same rule has been foUowed in other circuits, and in 
the suprême court. The City of Naples, 16 C. C. A. 421, 69 Fed. 794, 
796; The Brandy wine, 31 O. C. A. 187, 87 Fed. 652; City of Cleve- 
land V. Chishoha, 33 C. C. A. 157, 90 Fed. 431, 434; The E. Lucken- 
bach, 35 C. C. A. 628, 93 Fed. 841, 843; Compania De Navigacion La 
Flécha v. Brauer, 168 U. S. 104, 123, 18 Sup. Ct. 12, 42 L. Ed. 398; 
Stuart V. Hayden, 169 U. S. 1, 14, 18 Sup. Ct. 274, 42 L. Ed. 639; 
The Carib Prince, 170 U. S. 655, 18 Sup. Ct, 753, 42 L. Ed. 1181. 

Under this rule, we décline to discuss the other minor points ar- 
gued by counsel, in relation to the facts found by the court, but con- 
tent ourselves with the statement that, from a careful examination 
of the testimony in the record, it does not appear that any of such 
flndings are "against the évidence." On the contrary, the flndings in 
extenso are as favorable to appellants as the testimony would war- 
rant. 

Was the master, under the facts as found by the court, guilty of 
any négligence in refusing to go to the nearest port after the accident 
occurred? If so, can the Uranus or its owners be held responsible for 
such négligence? What is the duty of the master and the ship in 
cases where a seaman is injured on board the vessel? There is no 
law which requires the présence of a physician or surgeon on board 
a vessel like the Uranus. But it was admitted by the master, and 
is not denied by appellants, that, in case of a serious injury to a sea- 
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man, it is the gênerai custom for the master to take thé ship into the. 
ûearest port when there is no surgeon on board. In fact, it was 
clearly his duty to do se, nnless the f acts and circumstances relied 
upon by appellants are of such a character as to justify bim in the 
course he pursued. In discussing thèse questions, it must be borne 
in mind tbat the rules "which govern and control them must be deter- 
mined, not from the municipal law, but by the maritime law. The 
maritime law furnishes entirely différent principles upon many sub- 
jects from the common law. Seamen are entitled to différent rights 
from men on land. As was said by Story, Circuit Justice, in Reed 
V. Canfield, 1 Sumn. 195, Fed. Cas. No. 11,641: 

"The policy of the maritime law, for great and wlse and benerolent pur- 
poses, has built up peculiar rights, privilèges, dutles, and liabilitles in the sea 
service. * » * The law of the océan may be sald in some sort to be a 
unlversal law, gathering up and binding together wbat Is deemed most nseful 
for the gênerai intercourse and navigation and trade of ail nations. * * * 
It is impossible, therefore, wlth any degree of security, to reason from the 
doctrines of the mère municipal code, in relation to purely home pursuits, to 
those more enlarged principles which guide and control the administration of 
the maritime law." 

Under the maritime law it is well settled that a seaman who re- 
ceives an injury while in the service of the ship is entitled to médical 
care, nursing, and attendance, and to a cure, so far as cure is possi- 
ble, at the expense of the ship. Reed v. Canfield, supra; The Ben 
Flint, 1 Biss. 562, Fed. Cas. No. 1,299; Brown t. Overton, 1 Spr. 462, 
Fed. Cas. No. 2,024; Harden v. Gordon, 2 Mason, 541, Fed. Cas. No. 
f>,047; Peterson t. The Chandos (D. C.) 4 Fed. 651, 654; The City of 
Alexandria (D. C.) 17 Fed. 390, 393; The W. L. White (D. C.) 25 Fed. 
503, 504; The Vigilant (D. C.) 30 Fed. 288; The Lizzie Frank (D. C.) 
31 Fed. 477, 481; The Carlisle (D. G.) 39 Fed. 807, 5 L. R. A. 52; The 
A. Heaton (C. C.) 43 Fed. 592, 595. 

In The City of Alexandria, the court, after citing article 6 of the 
laws of Oleron, article 18 of the laws of Wisbuy, article 39 of the laws 
of Hanse Towns, and numerous other anthorities, said: 

"Misconduct or neglect by the offlcers in the treatment of the seaman, after 
he has been vrounded in the service of the ship, becomes a différent and ad- 
ditional cause of action agalnst the ship, because a légal obligation to him 
then arises to afford suitable care and nursing, and if this be neglected the 
ship may be held to consequential damages." 

In Brown v. Overton, where, on a voyage from Calcutta to Boston, 
and 25 days before passing within sight of St. Helena, a seaman fell 
from aloft, and broke both legs, it was expressly held that it was the 
duty of the master to hâve put into St. Helena for the cure and relief 
of the seaman. In the course of the opinion the court said: 

"A seaman disnbled in the service of the ship Is to be cnred at the expense 
ot the ship. ïo this bis right Is as perf ect as to food or wages, It Is incum- 
bent upon the master to furnlsh means of cure, and to use ail reasonable ex- 
ertions for that purpose. Scarcely a case can be presented where this obli- 
gation applies v,'ith greater force than the présent. This seaman, at the com- 
mand of his officer, had exposed his life and his limbs for the préservation 
of the ship. He was throvvn from the yardarm, and both legs were badly 
fractured. There was no surgical sliill on board, and the unceasing motion 
of the ship, and the accidents and discomforts to which he was necessarily 
erposed, were unfavorable to his cure. The master intended to go within 
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sight of St. Helena, and, if M had shaped hls course to go into port, he might, 
wlth only a fe-vv hoûr?' aétentioli, hâve cônSulted the American consul, ob- 
tained surgical aid and aÔtlte, and ascertained how far it was necessary, or 
would be useful, for the Ubelant to be left on shore. Tbe reason assigned by 
the master, since hls return, for not having left thls seaman at St. Helena, is 
tliat it would bave occasioned expense. Thls présents not the least exténua- 
tion. It is merely saying that, if he had performed his duty, the owners 
would bave been subjeeted to a burden which the law imposes. The master 
ought to hâve gone into St. Helena, to hâve given to the seaman the means 
of cure, whlch that place afforded, and for this neglect the libelaut is entitled 
to reeover such damages as he sustained." 

In Peterson t. The Ohandos, which we will hâve occasion again to 
refer to, this dutj of the master was speciallj recognized. The court 
said: 

"If it had been shown that the vessel could, under the circumstances, make 
about ten miles an hour, and thereby bave made Valparalso in a little more 
than five or six days, it might bave been proper for the master to bave gone 
in there; Indeed, I think it wonld bave been his duty to do so." 

For the purpose of this opinion, it will be admitted that the rule 
requiring the master of vessels to go into the nearest port, in order 
to give the injured seaman treatment, is not an imperative one; that, 
in the nature of things, there must be some limit to the obligation of 
the ship to seek aid outside of the vessel. It dépends upon the facts 
and surromiding circumstances of each particular case. If Olsen had 
agreed with the master to go to Unalaska, he could not hâve com- 
plained of the master's failure to go to Port Townsend. In the Chan- 
dos Case it was held that it could not be assumed from the évidence 
that the port of Valparaiso could hâve been made in less than two 
weeks, and the court was of opinion that the vessel was not under 
obligation to make that sacrifice of time and risk of cargo for the 
libelant. Hère it would only hâve taken four or flve days to reach 
Port Townsend. There was no cargo on board ; no danger of loss or 
damage on that account. The wind was fair and favorable. There 
was no péril to the ship. But it is argued that the master was justi- 
fled in pursuing the course he did, and was not guilty of any négli- 
gence, because the vessel was on a cod-iishing cruise, and the men 
were sailing on a lay, and the master had no right to make the men 
work the schooner into the sound and ont again for nothing, sub- 
jecting the vessel to possible actions for damages for the extra labor. 
This contention, in the light of ail the testimony disclosed by the rec- 
ord, cannot be sustained. It does not appear that any of the men 
were consulted upon the subject of the déviation. It is not shown 
that any of them objected to going to the sound. There is no testimo- 
ny on this subject. The master gave no such reason for refusing the 
libelant's request. 

How could the vessel, its owners, or master be held responsible in 
damages in performing their duty under the law? There might hâve 
been additional expense incurred, but this présenta no excuse, — "not 
the least exténuation." If the master had performed his duty, and 
taken the injured seaman to Port Townsend for treatment, the vessel 
and its owners would simply "hâve been subjeeted to a burden which 
the law imposes." No member of the crew could complain, or hold 
the ship responsible in damages, for loss of time necessarily incurred 
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in the discharge of its duty. Necessity and linmanîty, as well as the 
principles of the admiralty law, would hâve amply protected the own- 
ers of the ship from such loss. Even if the additional expense then 
incurred could be considered, it is questionable, to say the least, if 
there would not hâve been, in this particular case, a saving instead of 
a loss ultimately incurred. 

The cases of Peterson v. Swan, 53 N. Y. Super. Ct. 151, and The 
Wensleydale (D. C.) 41 Fed. 602, relied upon by appellants to sustain 
their contention that the Uranus cannot be held responsible for any 
error of judgment on the part of the master, relate solely to actions 
where damages were sought to be recovered for the négligence of the 
master in treating injuries of seamen in the absence of a surgeon on 
board the ship. They hâve no application to the facts of this case. 
The Uranus wsls. not held liable for any négligence in that respect. 
The only damage allowed to appellee was for the négligence of the 
master in not takiug him to the nearest port, where proper surgical 
skill could hâve been procured. With référence to this point, it cannot 
be said that the master exercised his own best judgment, or, in fact. 
any judgment at ail. He relied upon the consent and agreement of 
Olsen to be taken to Dutch Harbor, and that he did not request to be 
taken to the sound until a week after the accident, when the vessel 
was as near Unalaska as Port Townsend. The appellants, however, 
failed to establish thèse points. The master testiûed that he did not 
"think it was necessary to return" to the sound "when Mr. Olsen 
agreed" to go to Unalaska. There is a suggestion made that the li- 
belant did not request to be taken to Port Townsend, but to Capo 
Flattery. There is no merit in this suggestion. Cape Flattery is on 
the coast. Port Townsend is on Puget Sound. Thèse places are no1 
far distant from each other. There is a marine hospital at Port 
Townsend, and that is where the libelant could hâve received proper 
médical treatment, and where the master should hâve taken him. 
The ship's obligation to the libelant did not dépend on his précise 
geographical location of the nearest port. This case was evidently 
well tried in the district court, and was ably argned in this court. 
The whole case has been examined by us with great care. We find 
no error that would justify a reversai. The decree of the district 
court is afSrmed, with costs. 
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(Circuit Court of Appeals, Nlnth Circuit February 4, 1901.) 

No. 607. 

Sbamen— Dbtbntion bbtond Term of Service — Nattjrb of Action for Dam- 
ages. 

An action by seamen wlio shipped for a wlialing voyage, whicli, as 
Btated In the sliipplng articles, was "not to exceed 12 months," for which 
they were to receive as compensation for theIr services a share of the 
proceeds of the voyage, to recover damages for thelr alleged wrongful 
deteiition by the master beyond the year, is on© for breach of contract, 
and not for a. tort 
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Appeal from the District Court of the United States for tàe North- 
ern District of California. 

H. W. Hutton, for appellants. 
D. T. Sullivan, for appellees. 

Before GILBERT and EOSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. The principles involred in tliis case do net 
require any extended discussion. It is enough to say that we hâve 
examined the entire record as to the facts, and ail the légal points 
raised by appellants, and our conclusions are that the district court 
did not err in treating the libel as an action to recover damages for 
breach of a contract, instead of for a tort, as contended for by ap- 
pellants. And although the learned judge did not state in détail hov? 
he arrived at the conclusion that the libelants were entitled to the 
sum of |70 each, yet we are satisfied that in the light of ail the cir- 
cumstances testifled to by the respective witnesses the amount was 
fair and reasonable, and was fully justifled under the law and facts. 
We therefore adopt the opinion of the district court, as reported in 
The Belvédère, 100 Fed. 498, and, upon the reasons therein given, the 
decree of the district court is aifirmed. 



THE KENNEBEO. 

(Circuit Court of Appeals, Second Circuit. April 3, 1901.) 

No. 104. 

1. Collision— MooHED Vessem— Pbecautions Rbqdired in Fog. 

The faet that there is no rule requirlng vessels to display lights or gîve 
signais during a fog, while inoored to a wharf, does not relieve them from 
the duty of taking such précautions where the elrcumstances are such 
that ordinary prudence requires It. 
Z. Samb— Obstruction of Channel — Failtjre to Displat Lights. 

Bight vessels were moored abreast at a coal dock on a dark and foggy 
nlght, extending 185 feet out into a channel which was not more than 500 
feet wide. No watch was maintained on the vessels, no fog signais given, 
and no lights displayed, except ordinary lanterns, most of which were 
placed on the decks, and which could be seen only a very short distance, 
owing to the fog. During the night a steamer came in on her regular trip, 
and was compelled to pass up the channel to her own dock, above. She 
was in charge of a compétent pilot, and on a course which took her 100 
feet outside the coal dock. She had proper lookouts, and was under only 
sufflcient speed to give her steerageway, and could be stopped in a dis- 
tance of 125 feet. Her lookouts did not see the lights on the moored ves- 
sels until she was within 50 feet, when she at once reversed, but came in 
collision with libelant's barge, which was the sixth vessel from the dock, 
and sunk her. Held, that the steamer was not chargeable with any fault, 
but that the collision was due solely to the want of ordinary eare and 
prudence on the part of those having charge of the moored vessels, in per- 
mltting them to obstruct the channel under such circumstances without 
taking any measures to give notice of thelr présence to other vessels. 

Appeal from the District Court of the United States for the East- 
em District of New York. 
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Thîs cause cornes hère upon appeal from a decree of the district 
court, Eastern district of îsew York, dismissing a libel for damages 
sustained by libelant's barge No. 11 in conséquence of a collision 
with the steamer Kennebec. 

Chas. M. Hough, for appellant. 
Wm. J. Kelly, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The opinion of the district judge 
(103 Ped. 681) is most exhaustive. It not only sets forth the facts 
found by him, but contains a careful epitome of tlie évidence bear- 
ing on such questions of fact as are in controversy. We shall not 
undertake to restate the case in like détail. His opinion may be 
consulted for facts not hère recited. 

The Kennebec, a large passenger and freight steamboat, was 
bound from Providence into New Haven. Her dock lay far up the 
harbor, at the mouth of Quinnipiac river. Next below her dock 
lie two others, known, respectively, as the "Water Dock" and the 
"Goal Dock," — the latter distant about 350 feet from the steamboat 
dock. From the face of this coal dock across to shoal water on the 
other side the total fairway is not over 500 feet wide. The hour 
was about 1:30 a. m. October 27, 1899, and there was a heavy fog. 
From a point in the harbor off the Long wharf, five-eighths of a 
mile below the coal dock, on which wharf the steamboat company 
had stationed a man with a horn and maintained a red light to aid 
the navigation of the steamer in the fog, her pilot laid a compass 
course which, if no obstruction were found in the fairway, would 
clear the coal dock by 100 feet, and bring him safely to the steam- 
boat dock. To that course he held, and when he reached the line 
of the coal dock he was 100 feet outside of its face, in the fairway 
of the channel. There and then he encountered libelant's barge; 
her présence not being disclosed to those on the steamer till they 
were almost on top of her, — barely 50 feet off. Of ail the many 
instances of carelessness which hâve come before this court since it 
was constituted, it may well be doubted whether there has ever 
been disclosed any more gross than this, which left the barge tied 
up in a narrow fairway just short of the terminus of a steamboat 
route, 100 feet out from the face of a dock, with no effort on the 
part of any one to advise navigating vessels of her whereabouts. 
The way it came about is as follows: Moored to the face of the 
dock, which the chart shows to be a long one, was a barge. Out- 
side of that was fastened another barge, and outside of that, again, 
a schooner. Thèse were there at nightfall of the 26th. About 8:30 
p. m. a tug brought five other boats to the same place, where they 
were berthed one against the other outwardly from the dock; the 
whole eight abreast, bows upstream; the inner one fast to the pier; 
each of the others moored to the boat next inshore, as if such boat 
was a part of the pier. By adding up their respective widths, it 
appears that they thereby practically thrust the face of the dock, 
itself a lawful obstruction to the extent of its own superficies and 
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its proper use, 187 feet out into the fairway. In itself, this would 
seem to manifest a wanton and reckless disregard of tbe rights of 
others. It was aggravated by an eqiial lack of ordinary common 
sensé in caring for the lives and property thus exposed. As was 
stated before, it was a foggy nigbt; bad tbickeued considerably 
after midnigbt. Tbere bad been some feeble efforts to sbow ligbts 
(tbey will be referred to later), wbicb tbe fog rendered abortive. 
Ail of tbe men in charge of tbe respective beats were in bed; some 
asleep; otbers listening to tbe varions sounds wbicb told tbem 
otber vessels were navigating. Tbe représentative of tbe owner of 
tbe coal dock, a watcbman, was tbere. He allowed tbe vessels to 
tie up in tbe manner described. Indeed, vessels bad often donc so 
before; tbe owner of tbe dock apparently finding it more profitable 
to accommodate beats seeking bertb by appropriating tbe public 
thoroughfare to its individnal use, than by building anotber dock. 
Complaints of tbis abuse bad been made frequently before, and on tbis 
very nigbt, long before tbe Kennebec arrived, complaint was again 
made — to tbe watcbman — of tbe manner in wbicb tbese eigbt boats 
were berthed. Neitber tbe watcbman nor any otber employé of tbe 
owner of tbe coal dock made any attempt whatever to give warning 
tbrougb tbe fog to vessels coming up tbe fairway tbat sucb owner was 
appropriating a large part of tbe channel to its private use tbat even- 
ing, and was so operating its dock as to maintain what migbt fairly 
be ealled a purpresture in tbe bigbway of commerce. As to tbe 
présence of any ligbts on tbe bertbed boats tbe testimony is con- 
flicting and not persuasive. Even accepting tbe testimony offered 
by libelant at its full value, tbe most it sbows is tbat tbere were 
small lanterna on tbe decks of tbe sixtb and seventb boats (count- 
ing from tbe dock), and a like lantern on tbe flagstaff of tbe out- 
side boat. The fog, however, was so dense tbat thèse ligbts were 
practically useless as a warning. Libelant's boat was tbe sixtb from 
tbe sbore. Tbe Kennebec struck her on tbe starboard quarter. 

As to tbe conduct of tbose in charge of tbe coal dock and tbe 
outlying vessels it is contended by appellant tbat tbe vessels did more 
tban tbeir duty, by maintaining tbe ligbts tbey claim to bave dis- 
played; citing The Martin Dallman, 17 G. C. A. 419, 70 Fed. 797; 
The Granité State, 3 Wall. 310, 18 L. Ed. 179; and L'Hommedieu 
V. Tbe Mischief (D. 0.) 39 Fed. 510. The rules concerning ligbts and 
Sound signais during fogs wbicb were in force at tbe time pre- 
scribed ligbts for a vessel at ancbor, and tbe ringing of a bell wben 
at ancbor in a fog, but are silent as to vessels moored to a pier. 
The cases cited bold tbat vessels so moored need show no ligbt, but 
tbe situation was vastly différent in each case from what it was in 
tbe case at bar. The scbooner witb wbicb tbe Martin Dallman's 
tow collided was properly moored, "ber stern west of tbe west end 
of tbe wharf, and ber bows at tbe east end, around wbicb the Dall- 
man attempted to turn in order to enter tbe • • ♦ canal. Tbe 
testimony is clear tbat tbe scbooner was moored out of the way 
of vessels going into ♦ * * the canal." The barge witb wbicb 
the Granité State collided lay across tbe end of pier 23, East river. 
"Sbe was well secm-ed in ber place, but bad on board no watch 
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or light; the laws of the port of New York, as was proved, not 
makiiig it obligatory on vessels of this sort moored at wharves to 
hâve either." The tug with which the Mischief was in collision 
was lying alongside her boats in tow, — how many doea not appear, — 
which were f ast to the shore of Newton creek. That case is to 
some extent similar to the one at bar. It was held that "not be- 
ing in motion, but moored alongside other vessels attached to the 
shore," she was not guilty of the only fault charged against her, — 
failure to hâve a light. In The Express (D. C.) 48 Fed. 323, the ves- 
sel struck was held excused for failure to give fog signais, but she 
"tied up at her usual mooring place, along the southerly side of 
a dock, with her head towards the shore, and her stern a few feet 
inside of the outer end of the pier." The rules provide fog signais 
for vessels "under way," and define those words as meaning "when 
she is not at anchor, or made fast to the shore, or aground." They 
also provide that "a vessel when at anchor shall, at intervais of not 
more than one minute, ring the bell rapidly for about five seconds." 
There is no provision for a vessel moored to a wharf. Presumably, 
it may be assumed that it was not expected that when so situated 
she should do anything. But a situation such as the one at bar seems 
to be a casus omissus. It might not unfairly be argued that a 
boat tied up as was libelant's was not moored to the wharf at ail. 
The district judge states the case tersely: 

"If a vessel may not anchor In the channel 100 or 175 feet from the pler 
wlthout taking due measnres In the mldst of a fog to glve notice of her 
présence, by what right may she tle np outside other boats, In the whole occu- 
pying nearly half the channel? Her position is the same. In the one case 
she Is held by her anchor; in the other, by her connection with the other 
boats." 

We concur in his conclusion: 

"It is objected that the statute does not require lights or signais. Evea 
so, common prudence demands that ships appropriating a quarter or a third 
of a channel should use care to employ adéquate means to make their prés- 
ence Isnown." 

As the question is presented hère, it is not so much whether 
this particular barge, No. 11, failed to comply with some rule, or 
omitted to do something which she, aside from any rule, ought to bave 
done, thus depriving herself of a right to recover, or requiring a 
division of the damages. It is from the standpoint of the Kennebec 
that it is to be considered. She is the one charged with improper 
navigation, and her navigation is to be judged by a considération of 
what her pilot had the right to expert. If he was entitled to assume 
that, rule or no rule, no one would be so devoid of common sensé 
as to make a barge fast in a traveled fairway, and leave her there, 
exposing life and property to constant péril, during a dense fog, 
without sounding any note of warning, it makes no différence what 
particular person should hâve given such warning. No. 11 was the 
sixth boat from the dock, and the third from the outside. Signais 
warning of the présence of the other vessels would hâve protected 
her. She did not come there herself. Her tug lef t her, and the barge 
may fairlyhave assumed that the tug would look after her safety if 
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the place was perilous, or became so by weather changes. Indeed, 
it might hâve been expected that the enterprising coal-dock owner 
who devised this plan for tuming a highway of commerce into a 
private anchorage would take some action to prevent risk to the 
lives and property which he placed there, exposed to grave péril when- 
ever a fog shut in. Whoever was in fault for the failure to give a 
waming of No. ll's présence appropriate to the situation is im- 
material. Somebody ought to hâve done so, and the pilot of the 
Kennebec was entitled to assume that somebody would. 

The faults of navigation chargea against the Kennebec in the libel 
are: (1) Navigating the harbor of New Haven in a fog; (2) navigat- 
ing at too high a rate of speed in a fog; (3) keeping no lookout, or 
no suiïicient lookout; (4) not stopping and backing in time to pre- 
vent the collision; (5) not taking any proper or seasonable précau- 
tions to prevent the collision. It is suflicient to refer to the opinion 
of the district judge for the findings oh which is based his conclusion 
that "the Kennebec approached the coal dock, well piloted, at proper 
speed, with suiïicient men on lookout, and capable of being stopped 
within one hundred and twenty-five feet." With the assistance of 
the man sounding a horn on the Long wharf, and a like guiding sig- 
nal at her own dock, the Kennebec, with a careful and compétent 
pilot, might very properly, so long as she exercised due caution, 
feel her way along to her berth. Her speed was reduced barely to 
steerageway, and she could stop within the space f ound by the district 
judge. Any efficient signal, warning that the coal-dock owner was ob- 
structing the fairway, would hâve been heard at a, much greater 
distance. She had two, if not three, careful and compétent look- 
outs, who saw the boats as soon as the fog would permit. She stop- 
ped and backed at once. Indeed, noue of thèse faults are dwelt upon 
on this appeal. The contention now is that it was improper naviga- 
tion to proceed on a compass course, which would take the steamer 
100 feet out into the fairway, when the fog was so dense that lighta 
could not be seen soon enough to insure stopping, relying on being 
wamed by sound that there was a boat lying motionless in the water 
there. But, as we hâve held, the pUot had a right to rely on re- 
ceiving just such a warning, and is not to be chargea with the knowl- 
edge that he was to find the fairway thus obstructed that night 
because boats had been moored at the coal dock in the same way be- 
fore. Thère is no évidence that such a state of affairs ever existed 
before when there was fog, and the pilot was entitled to assume 
that, when the fog shut in, there would be some proper warning 
given, if the obstruction was there then. The decree of the dis- 
trict court is afflrmed, with costs. 
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WINKLBK V. CHICAGO & B. I. R. CO. 

(Circuit Court, D. Indiana. May C, 1901.) 

No. 9,978. 

1 Kbmoval op Causes— Time for Filinq Pétition. 

Although the statutes of Indiana do not prescrlbe tlie time for flllng 
pleadings, and there are no ruies of court fixing such time, the same be- 
ing fixed in each case by order, yet, under 1 Bums' Eev. St 1894, f 403, 
requlring tlie courts to direct the mailing up of issues without unreason- 
able delay, and Id. § 348, which provides that "the judgment on overrul- 
ing the demurrer shall be that the party shall piead over," where a de- 
murrer to the complaint was overruled on the third day of the second 
term after that to which the summons was returnable a pétition for re- 
moval flled on the fourth day of the succeeding term is presumptively too 
late to eome within the provisions for removals in the Judiciary act of 
1887-88, and the fédéral court will not talie jurisdiction unlest it affirma- 
tively appears from the record that the state court extended the time to 
answer to that date. 

3. Bame— Trial of Issue of Law in State Coukt. 

Under the removal provisions of the judiciary act of 1887-88, a défend- 
ant cannot remove a cause after the trial in the state court of an Issue of 
law on demurrer to the complaint for want of f acts. 

8, SaMB— SUPFICIENCY OF PETITION— ClïIZENSHIP OF CORPORATION. 

An averment in a pétition for removal flled by a corporation défendant 
that It "was at the time of the commencement of the suit, and still is, a 
citizen and résident" of another state named, is insufficient to show juris- 
diction in a fédéral court, where it is not shown by the record that it was 
created by the law of such state. 

At Law. 

John W. Kern and Coffey & McGregor, for plaintifP. 
W. H. Lyford, Geo. A. Knight, and Elliott, ElUott & Littleton, for 
défendant. 

BAKEK, District Judge. This action was commenced by the 
plaintifl against tke défendant on the 9th day of July, 1900, in the 
circuit court of Clay county, Ind., to recover damages for personal 
injuries. On the same day a summons was duly issued and served 
on the défendant, requiring it to appear in said court on the 9th day 
of October, 1900 (being the second day of the October term of that 
court), to answer the complaint. On the return day the défendant 
flled its demurrer to the complaint. No action appears to hâve 
been taken on this demurrer. On the 8th day of January, 1901 (being 
the second judicial day of the January term of said court), the de- 
fendant filed another demurrer to the complaint, alleging that it did 
not state facts sufflcient to constitute a cause of action. On the 
next day the court overruled the demurrer, and the défendant saved 
an exception. Two days later the défendant flled its answer in four 
paragraphs; the flrst being in gênerai déniai, and the remaining 
paragraphs of answer setting up affirmative matters of défense. On 
January 21st the plaintiff flled his reply, in four paragraphs, to the 
second, third, and fourth paragraphs of the defendant's answer. 
Two days thereafter the défendant flled its separate demurrer to the 
third and fourth paragraphs of the plaintifl's reply. Without any 
action having been taken on the demurrer to thèse paragraphs of 
106 F.— 20 
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reply, the cause was continued to the March term of tlie court. On 
March 21, 1901 (beinf the fourth judicial day of said term), the de- 
fendant flled its verified pétition, accompanied by a bond, for the 
removal of the cause from the state court into this court. The ap- 
plication for removal was sustained, and the cause removed. The 
plaintiflf now moves the court to remand the cause to the circuit 
court of Clay county, Ind. The sole ground presented in the motion 
to remand and in the argument of counsel is that the application for 
removal' came too late. The défendant, however, insista that the 
application was seasonably flled, because the statute of this state 
does not fix the time for flling an answer or plea, and there is no 
rule flxing such time, and that the défendant, by demurring and 
filing its answer before any rule had been entered by the court 
therefor, was not debarred from removing the cause, under the terms 
of the statute of the United States. In the opinion of the court, 
the contention that the pétition was flled in time is unsound. The 
statute (1 Burns' Eev. St. 1894, § 348) enacts that "the judgment upon 
overruling the demurrer shall be that the i)arty shall plead over; 
* * * if a party fail to plead after the demurrer is overruled, 
judgment shall be rendered against him as upon a default." This 
provision of the statute, regardless of the fact that the application 
for removal was not made until the third term after the party might 
hâve been required to answer or plead, seems to me to be décisive 
against the right of removal. The défendant flled a demurrer to the 
complaint on the ground that it did not state facts sufiBcient to con- 
stitute a cause of action. There was a trial of this issue in the state 
court, and a judgment was rendered against the défendant. The 
statute required the court, in overruling the demurrer, to enter judg- 
ment that the défendant should plead over. The presumption, noth- 
ing to the contrary appearing in the record, is that the court entered 
an order requiring.the défendant to plead to the complaint. The 
pétition and record are silent as to the time within which the court 
ruled the défendant to answer. In the absence of any showing to 
the contrary, the court cannot indulge the presumption that the 
state court extended the time to answer from the third day of the 
January term to the fourth day of the March term. Indeed, the 
presumption should be that the answer flled two days after judg- 
ment on the demurrer was then flled in pursuance of a rule of the 
court made in conformity with the statute. At any rate, if the fact 
were otherwise, the burden was on the défendant to make it clear. 
The burden is on the défendant to afiirmatively show that the state 
court did not enter a rule to answer before the pétition for removal 
was flled, because the statute made that the duty of the court. The 
presumption that the court entered a rule flxing the time for answer 
is fortified by section 403, 1 Burns' Kev. St. 1894, which provides: 

"On the second and each succeedlng day of the term the court shall call as 
vnany of the causes which stand for trial at such term for Issues as the busi- 
ness of the court will permit; the court shall call the causes In the order they 
stand on the docUet, and shall compel the parties to file their respective plead- 
ings and answers to interrogatories at such time as the court shall deem just, 
in no case allowlng unreasonable delay; the pleadings shaU be completed at 
an early day of the term." 
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Tliis provision of the statute expressly limited the time within 
whieh the défendant was required to answer or plead to an early 
day of the October term. If it failed to do se, unless the court en- 
larged the time it would hâve been in defanlt for vv'ant of an an- 
swer or piea. The court cannot, in view of thèse statutory provi- 
sions, indulge the presumption that the défendant was not required 
to answer or plead earlier than the fourth day of the March term. 

Nor could the défendant remove the cause after there had been 
a trial of an issue of law upon the demurrer alleging that the com- 
plaint did not state faets sufflcient to constitiite a cause of action 
filed at the commencement of the second term after the flling of 
the complaint. Under the twelfth section of the judiciary act of 
1789 (1 Stat. 73, c. 20), the défendant was required to file his péti- 
tion for removal at the time of entering his appearance. By the 
act of 18GG (14 Stat. 306, c. 288), the removal might be had "at any 
time before the trial or final hearing of the cause." TJnder the act 
of 1875 (18 Stat. 471, § 3, c. 137), the pétition was required to be 
filed "before or at the time at which said cause could be first tried 
and before the trial thereof." The right of removal has never been 
extended beyond the limits prescribed in the two last above cited 
statutes. It has been uniformly held in construing thèse statutes 
that a trial upon an issue of law in the state court barred the right 
of removal. Alley v. iSTott, 111 U. S. 472, 4 Sup. Ct. 495, 28 L. Ed. 
491; Scharff v. Levy, 112 U. S. 711, 5 Sup. Ct. 360, 28 L. Ed. 825; 
Gregory v. Hartley, 113 U. S. 742, 5 Sup. Ct. 743, 28 L. Ed. 1150; 
Laidly V. Huntington, 121 U. S. 179, 7 Sup. Ct. 855, 30 L. Ed. 883. 
And it has also been uniformly held that the act of March 3, 1887, 
as re-enacted and re-enrolled in the act of August 13, 1888, con- 
tracted the then existing jurisdiction of the courts of the United 
States in respect of their jurisdiction over original as well as re- 
moved causes of action. To hold that the présent application was 
presented in time would be to enlarge the right of removal beyond 
that which was given under the acts of 1866 and 1875. The su- 
prême court, in the case of Marti n's Adm'r v. Railroad Co., 151 U. 
S. 673, 685, 687, 14 Sup. Ct. 533, 38 L. Ed. 311, having the acts of 
1887-88 under considération, said: 

"Construing the provision now in question, having regard to the natural 
meaning of Its language and the history of the législation upon this subject, 
the only reasonable inference is that congress contemplated that the pétition 
for removal should be flied in the state court as soon as the défendant was 
required to make any défense whatever in that court, so that, if the case 
should be renioved, the validity of any and ail of the défenses should be tried 
and determined in the circuit court of the United States." 

See, also, Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517. 

This declared purpose of the statute can only be accomplished 
by holding that the pétition for removal must be filed in the state 
court before the trial of au issue of law upon a demurrer to the 
complaint for want of facts. 

This cause, however, must be remanded on another ground, not 
suggested by counsel. The complaint allèges as follows: 
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"Frank Winkler, plalntiff, complalns of the Chicago & Bastem Hllnoîs Rail- 
road Company, défendant, and says that on the 5th day o£ March, 1900, the 
sald défendant then was, and for a long time prior thereto had been, and still 
Is a duly-organized corporation, organized for rallroad purposes, and then was, 
and for a long time prior thereto had been, and still is the owner and is oper- 
ating a Une of rallroad in Clay county, Indiana, and Is a common carrier of 
passengers and freight." 

It is not stated in the complaint under tlie laws of what state 
tàe corporation was created. The pétition for removal, so far as 
material to the détermination of the question, is as follows: 

"That the controversy in said suit is between citizens of différent States, 
and that your petitioner, the défendant in the above-entitled suit, was at the 
time of the commencement of this suit, and still is, a résident and citizen of 
the State of Illinois, with its principal office in the city of Chicago, in the 
county of Cook, in said state of Illinois, and that the plalntiff was then, and 
still is, a citizen of the state of Indiana." 

It is shown by the complaint that the défendant was and is a cor- 
poration, but it is not shown that it was created by or organized 
under the laws of the state of Illinois or of any other state. The 
sole statement contained in the pétition is that it was at the time 
of the commencement of the suit, and still is, a résident and citizen 
of the state of Illinois, with its principal office in that state. This 
is not sufficient A corporation is not a citizen of the United 
States or of any state, within the meaning of the word "citizen" 
as used in the constitution of the United States. The word has 
no sensible meaning when so used. In Insurance Co. v. Prench, 18 
How. 404, 405, 15 L. Ed. 451, which was an action brought by citi- 
zens of Ohio in the circuit court of the United States for the dis- 
trict of Indiana, the déclaration described the défendant as "the 
Lafayette Insurance Company, a citizen of the state of Indiana." 
The suprême court said: 

"This averment is not suffleient to show jurisdlction. It does not appear 
from it that the Lafayette Insurance Company is a corporation, or, if it be 
such, by the law of what state it was created. The averment that the Com- 
pany is a citizen of the state of Indiana can hâve no sensible meaning at- 
tached to it." 

See, also, Hôtel Co. v. Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 
L. Ed. 482, and cases there cited. 

The jurisdiction of tLe circuit courts of the United States over 
suits between citizens of one state and a corporation of another 
state was at first maintained upon the theory that the persons 
composing the corporation were suing or being sued in its name, 
and upon the presumption of fact that ail those persons were citi- 
zens of the state by which the corporation was created, but that the 
presumption might be rebutted by plea and proof, and the juris- 
diction thereby defeated. This was decided on March 15, 1809, in 
the case of Bank v. De Veaux, 5 Cranch, 61, 3 L. Ed. 38, which was 
followed by many cases in the suprême and circuit courts of the 
United States. The law as there declared remained the rule of 
décision until the case of Eailroad Co. v. I^etson, 2 How. 497, 11 L. 
Ed. 353, which was decided at the January term, 1844, in which 
the earlier cases were overruled. In that case it was held that a 
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corporation created by the law of a state, and transacting business 
tàerein, was to be deemed an inhabitant of the state, capable of be- 
ing treated as a citizen for ail purposes of suing and being sued, 
and the averment of the facts of its création and the place of its 
doing business was sufficient to give the circuit courts jurisdiction. 
It has never been held, however, that it was suiHcient merely to 
allège that the corporation défendant is a citizen of a particular 
state. As was said in Muller v. Dows, 94 U. S. 444, 24 L. Ed. 207: 

"A corporation itself can be a citizen of no state, in the sensé in which the 
Word 'citizen' is used in the constitution of the United States. A suit may be 
brought in the fédéral courts by or against a corporation, but In such a case 
It Is regarded as a suit brought by or against the stockholders of the corpora- 
tion, and for the purposes of jurisdiction it is conclnsively presumed that ail 
the stockholders are citizens of the state whlch by its laws created the cor- 
poration. It Is therefore necessary that it be made to appear that the arti- 
iicial being was brought into existence by the law of some state other than 
that of which the adverse party Is a citizen." 

The removal act of March 3, 1887, as re-enacted and re-enrolled 
by the act of August 13, 1888, authorizes any action of a civil na- 
ture brought in any court of a state between citizens of différent 
States, and in which. the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of |2,000, to be removed into 
the circuit court of the United States "by the défendant or défend- 
ants therein, being non-residents of that state." In order to be a 
"non-resident of that state," within the meaning of the statute, the 
défendant must be a citizen and résident of another state, or a cor- 
poration created by the laws of another state. Martin v. Kailroad 
Co., supra. The défendant is shown by the complaint to be a rail- 
road corporation, but it does not appear either in the pétition for 
removal or elsewhere in the record that the corporation was cre- 
ated by or organized under the laws of any particular state. Fail- 
ing to show that the corporation was created by the laws of a state 
other than the state of Indiana, the pétition fails to show that the 
action is one of which this court can entertain jurisdiction. The 
motion to remand is sustaîned. 



SWAFFORD V. TEMPLETON et aL 
(Circuit Court, B. D. Tennessee, S. D. Aprll 30. 1901.) 

j0EI8DICTlOir OF FEDERAL COURTS— FEDERAL QUESTION. 

"Where the déclaration in an action for illegally denying to plaintiff the 
rlght to vote at a national élection shows that the sole ground of défend- 
ants' action was the refusai of plaintiff to comply with a state law, which 
Is admittedly valid, and applies alibe to ail voters within the districts 
where It is in force, but which was extended to the district in which 
plaintiff resided by an act which he claims is in conflict with the state 
constitution and vold, It afflrmatively appears from such déclaration that 
the case Involves no fédéral question which can give a court of the United 
States jurisdiction. 1 

1 Jurisdiction in cases involving fédéral questions, see Bailey v. Mosher, 11 
O. 0. A. 309; Montana Ore-Purchasing Oc. v. Boston & M. Consol. Copper & 
Sllver Min. Co., 35 0. C. A. 7. 
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Action at Iaw. On demurrer to déclaration. 

Burkett, Miller & Mansôeld, for plaintiff. 

Templeton & Carlock and A. P. Haggard, for défendants. 

CLARK, District Judge. The demurrer in this case does not rai se 
what it seems to me is the most serious objection to the suit, namely, 
the question of jurisdiction. The demurrer may possibly be construed 
as presenting that issue, but it is doubtf ul. The plaintiff does not con- 
tent himself with the averment that he was wrongfully and malicious- 
ly or iUegally deprived of the right to vote in a national élection, 
accompanied with the further averment that he was qualiâed to vote 
under the constitution and laws of the United States and of the state 
of Tennessee, so as to bring tlie case within the ruling in Wiley v. 
Sinkler, 179 U. S. 61, 21 Sup. Ct. 17, 45 L. Ed. 84. On the contrary, 
the déclaration goes further thân. this, and avers speciflcally, and 
throughout impliedly shows, that the plaintiff was denied no right se- 
cured to him under the constitution and laws of the United States, 
but, on the contrary, avéra that his right to vote was fuUy acknowl- 
edged, provided he would comply with the statu te of the state called 
the "Dortch Law," which régulâtes the exercise of the élective fran- 
chise in this state. It is distinctly averred, and is plainly évident, 
that plaintiff was denied the right to vote because he expressly re- 
fused to comply with this statute of the state called the "Dortch 
Law," upon the ground that an act of the gênerai assembly (chapter 
163, Act 1899), extending the Dortch law to the district of plaintiff's 
résidence, is unconstitutional as applied to the district in, and the 
precinct at, which the plaintiff was attempting to vote. The action 
in no wise dépends upon the theory or proposition that the Dortch law 
in its gênerai application is unconstitutional. On the contrary, the 
constitutionality of the act has been declared bv the suprême court 
of the state (Cook v. State, 90 Tenn. 408, 16 S. W. 471), and such a 
conclusion is accepted by tlie courts of the United States (Mason v. 
Missouri, 179 U. S. 328, 21 Sup. Ot. 125, 45 L. Ed. 214). 

The plaintiff's suit proceeds distinctly upon the grounds: First, 
that he was denied the right to vote because of a failure to comply 
with the Dortch law; and, second, that the spécial act of the législa- 
ture (chapter 163, Act 1899), extending the Dortch law to the district 
of which the plaintiff is a citizen, is unconstitutional. The alleged 
invalidity of the act is based upon its supposed conflict with the con- 
stitution of the state, and not with the fédéral constitution. The spé- 
cial statute extending the Dortch law to the district of which plaintiff 
is a citizen is not only not alleged to infringe any provision of the 
constitution of the United States, but it is perfectly obvions that the 
statute is valid so far as any provision of the fédéral constitution is 
concerned. The statute of the state makes no discrimination against 
the plaintiff on account of the attempt to exercise any fédéral right 
whatever, nor did the registration commissioners discriminate against 
the plaintiff, or undertake, directly or indirectly, to deny or invade 
any fédéral right or immunity. In regard to the exercise of the élect- 
ive franchise, the plaintiff stood exactly on an equal footing with 
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every other citizen of his district, and, if plaintifs action can be 
successfully prosecuted, it is not because of any rights secured to him 
by the constitution of the United States, but on account of rights 
secured to him by the constitution of the state, namely, protection 
against spécial or class législation. 

As the déclaration sets out specifically and fully the issue, and the 
only issue, involved in the case, and ou whicli the action proceeds, it 
clearly appears that there is no fédéral question, and that this court 
is without jurisdiction. The action must be one which really and sub- 
stantially involves a fédéral question before the court may entertain 
jurisdiction of a case which must tum on a question which is clearly 
nonfederal in its nature. The suit is accordingly dismissed, with 
costs. The demurrer, construed as raising this issue, is well taken; 
but it is so doubtful whether it présents the question on which the 
suit is dismissed that I désire the entry to show that the suit is dis- 
missed upon the demurrer as well as by the court of its own motion. 
From this ruling the writ of error must be prosecuted direct to the 
suprême court of the United States, as the dismissal is on the sole 
ground that there is no fédéral question involved, and the court is 
therefore without jurisdiction. 



CHICAGO, ST. P., M. & O. RY. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 9, 1901.) 

No. 693. 

Public Lands— Attachment of Railkoad Grant — Prior Pre-kmptioit. 

In order that a pre-emption settlement made under ttie act of 1841 on 
offered public lands should prevent the attachment of a subséquent rail- 
road grant of the same land, it must hâve been foUowed by proof and pay- 
ment by the settler wlthin 12 months, as required by section 15; and 
where such proof and payment were not made, and after the expiration 
of the tlme therefor the railroad company flled its map of deflnite loca- 
tion, which brought the land wlthin the limits of the grant, it passed to 
the Company thereunder as If no pre-emption had ever attaehed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

Thomas Wilson, for appellants. 

David P. Jones, for the United Statea. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

GROSSCUP, Circuit Judge. The action is brought under the Act 
of March 3, 1887, as amended by the Act of March 3, 1891, and the 
Act of March 2, 1896, making it the duty of the Attorney General 
to prosecute the necessary proceedings to cancel ail patents, certifi- 
cation, and other évidences of title, theretofore issued for lands con- 
tained in railroad land grants, where such lands had been, for any 
cause, erroneously certifled and patented by the United States to, 
and for the use, of the company claiming by, or under, the grant; 
provided that no patent td any lands held by bona fide purchasers 
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ehonld be vacated or annulled. The decree of the Circuit Coort 
appealed from found for tlie appellee, and ordered the cancellation 
of the patents of the land in dispute from the United States to the 
State of Wisconsin. 

The land in question — the North West quarter of Section Seven 
(7), in Township Twenty-four (24) North, of Eange Four (4) West, 
in the State of Wisconsin — was a part of an alternate section in- 
cluded within the description of the grant of the United States to 
the State of Wisconsin by Act of Congress June 3, 1856, substan- 
tially re-enacted May 5, 1864, in aid of the West Wisconsin Eailway 
Company — as also within the description of the map of deflnite lo- 
cation filed June 9, 1865 — and was subsequently certified and pat- 
ented to the State of Wisconsin for the purpose named; having 
come, by mesne conveyance, from the State of Wisconsin to the ap- 
pellant, the Chicago, St. Paul, Minneapolis and Omaha Eailway 
Company. 

The granting act, in each case, provided that in case it should 
appear that the United States had, when the lines and routes of 
the said roads were deflnitely âxed, sold any sections or parts there- 
of, or that right of pre-emption had attached to any section or part 
thereof, it should be lawful for any agent or agents, to be appointed 
by the Governor of the State, to sélect, subjeet to the approval of 
the Secretary of the Interior, from the lands of the United States 
nearest to the tier of sections above specified, as much land in alter- 
nate sections, or parts of sections, as should be equal to such lands 
as the United States had sold or otherwise appropriated, or to which 
the right of préemption had attached. 

The contention of the appellee is that, by virtue of this provision, 
the quarter section involved in this suit was, in effect, lifted ont of 
the grant. This contention is based upon the following facts: 

November 27, 1855,^ — the quarter section in question being then 
offered lands — one Jacob Flick, a citizen of the United States en- 
titled to préemption, entered upon the land, and filed with the reg- 
ister of the prôper district a written statement describing the land 
settled upon, and declaring his intention to claim the same under 
the préemption provisions; but, though in the following spring the 
preemptor settled upon the land and improved it, no proof, affidavit, 
or payment was thereafter made, or attempted, within twelve months, 
as provided for in Section 15, Act Sept. 4, 1841. 

The distinction between lands offéred and lands unoffered, under 
the Act of 1841 and the Act of 1843 (the Acts applicable to the land 
in question) is summed up by the Suprême Court as follows: "Tak- 
ing thèse two acts of 1841 and 1843 and reading them together, it 
is seen that there was a diiïerence between unoffered and offered 
lands by reason of the fact that on unoffered lands the right or 
privilège to secure land by a préemption flling continued up to the 
commencement of the public sale whenever that might be, and if 
that right or privilège had not been exercised and the land was 
offered at public sale and not sold, it then became subjeet to private 
entry by the flrst applicant, while on offered lands the right or priv- 
ilège to secure them by a préemption flling continued for twelve 
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months after the date of settlement, and if the preemptor failed to 
file the declaratory statement or make the proper aûidavit within 
the twelve months, 'the tract of land so settled and improved shall 
be Bubject to the entry of any other purchaser' " ; and it was held 
that a railroad company, coming in under a grant, in ail substau- 
tial respects like the grant under considération, after the expiration 
of snch préemption, takes title under the grant and the flling of the 
map of location, as if no préemption had ever attached. Eailroad 
Co. V. De Lacey, 174 U. S. 622, 19 Sup. Ct. 791, 43 L. Ed. 1111. This 
décision settles the title of the north half of the quarter section in 
favor of the appellants. We need not inquire if Bever — a grantee 
of the railway company, having made valuable improvementa — is a 
bona flde purchaser within the meaning of the Act. 

The appellants ask no action respecting the decree in the Circuit 
Court, so far as it relates to the south half of the section. Indeed, 
the railway company ofifers to quit claim to the Flicks. We do not, 
for that reason, consider any questions that might be raised respect- 
ing this portion of the land. 

The cause is reversed, with instructions to the Circuit Court to 
dismiss the bill, as to the north half of the quarter section; or to 
dismiss the bill altogether upon the exécution and delivery, to the 
satisfaction of the court, of proper quit claim deeds by the Eailway 
Company to the Flicks of the south half of the quarter section. 



MALOTT V. COLLINSVILLE, C. & E. ST. L. ELECTRIC R. CO. 

(Circuit Court of Appeals, Seventh Circuit April 9, 1901.) 

No. 733. 

Railroads—Crossings— Illinois Statuts. 

Rev. St 111. c. 114, i 20» (Act May 27, 1889), whlcli provides that, In 
case there is objection by a railroad company to the place or mode of 
crossing its tracks deslred by another road, elther party may apply to ttie 
State board of railroad and warehouse commissioners, who shall view the 
ground, and, after full investigation, and with due regard to the safety 
of life and property, prescribe the place and manner of such crossing, 
must be construed as in pari materla with sections 18 and 20 of the same 
chapter (Act Mareh 1, 1872, §g 17, 19), whieh provide generally for the 
exercise of the power of eminent domain by railroad companies, and as 
making a valid provision for the modification of the procédure under 
such prior statute so far as relates to the place and manner of construct- 
ing railroad crosslngs. In the interest of greater safety; and a court, in 
a proceeding by one company to condemn right of way for a crossing 
over another road, or even in an équitable proceeding to requlre a receiver 
to consent to such crossing, cannot properly refuse to give effect to such 
provisions by ignoring proceedlngs instituted by the défendant company 
thereunder before the commission to bave the place and manner of the 
crossing determined. 

Samk — Electric Railkoad Companies. 

A corporation organized in Illinois for the purpose of building and oper- 
ating an electric railroad, and ineorporated under the provisions of the 
gênerai railroad act (Rev. St. 111. c. 114), is a railroad company, for ail 
purposes relating to the exercise of the power of eminent domain, and 
subject to ail statutory provisions affectlng the right of such companies 
to make crossings over the tracks of other railroads. 
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Aippeal from the Circuit Court 6f the tJïiited States for tlie South- 
ern District of Illinois. 

In November 1896, upon the blll of Mark T. Cox, James A. Blair and James 
W. Paul Jr„ in the Circuit Court for the Southern District of Illinois, against 
the Terro Haute & Indianapolis Eailroad Company, seelsing certain équitable 
relief growing eut of its relations with the Terre Haute & Peoria Eailroad 
Company, the appellant was appointed reeeiver of the flrst mentioned road, 
and as such took possession of, and opéra ted the rallroad up to and Including 
the time when the transactions constituting the subject-matter of this appeal 
occurred. 

March 8, 1900, an Intervening pétition was filed by the appellee, a corpora- 
tion, organlzed under the act of March 1, 1872, provlding for the incorpora- 
tion of rallroad corporations in Illinois (Eev. St. III. c. 114), to construct and 
operate an eleetric raiiroad for the carriage of passengers, etc., from Collins- 
ville in Madison County to the City of Bast St. Louis In that state. The 
intervening pétition sets forth that the bulk of the construction of this road 
had been completed, but that, in order to finally complète and operate the 
same, it was necessary to cross the Terre Haute & Indianapolis Eailroad near 
Casey ville In St. Clair County; that the appellee had been unable, after due 
efforts, to make an agreement with appellant for such crossing; and praying 
an order authorizing the appellee to construct and operate its eleetric railway 
across the raiiroad at the place mentioned upon such just and reasonable 
terms as should be flxed by the judge. Later an amendment, immaterial to 
the case under considération, was filed. 

August 2, 1900, an amended pétition was filed, in substance the same as 
the original, except that it Is shown that the Terre Haute and Indianapolis 
Eailroad runs, eontrols, and opérâtes, the road as lessee of the St. Louis, 
Vandalia & Terre Haute Eailroad, under a lease running for nine hundred 
and ninety-nine years, and that the proposed crossing is located at a deflnite 
point — one hundred and flfty feet west of the end of a switch or sidetrack — 
and is said to require about ten feet, in width, where the same crosses 'aie 
raiiroad tracks, and the right to construct a fiU on each side of the track of 
forty feet at the bottom. It is aiso averred that the right of way asked is 
for a public purpose, and the prayer is for an order, authorizing the appellee 
to construct and operate an eleetric railway over the raiiroad, at the place 
mentioned, "after the payment of compensation that may be fixed herein." 

To the amended pétition appellant demurred, for the reason (a) that it did 
not présent a case cognizable in equity; (b) that It did not présent a case 
sufflcient to entitle the petitioner to the relief demanded or any relief; and 
(c) that there was a defect of parties, in that the St. Louis, Vandalia & Terre 
Haute Eailroad Company, lessor of the Terre Haute & Indianapolis Eailroad 
Company, was not made a party; but the demurrer was overruled. 

Thereupon appellant asked leave to answer, the proposed answer contain- 
ing, among other things, the foUowing: "He admits that the petitioner bas 
been imable to make agreement with him for crossing the St. Lotils, Vandalia 
& Terre Haute Eailroad for the reason among others that said crossing would 
be dangerous to passengers carried over either raiiroad uniess said crossing 
were properly protected by safety appliances such as are In gênerai use in the 
State of Illinois pursuant to the expérience of raiiroad companies and the 
laws of said state, or were made an overhead or an underground crossing and 
the petitioner refused to make anything except a grade crossing and refused 
to proteet the same in the manner above stated; and thereupon said reeeiver 
says that he together with the St. Louis, Vandalia & Terre Haute Rallroad 
Company Instituted proceedlngs before the Board of Eailroad and Ware- 
house Oommissioners of the State of Illinois, for the purpose of having the 
place and mode of said crossing determined by said Board pursuant to the 
statute of Illinois in such cases made and provided; and the" petitioner herein 
appeared to said proceedings, and the same are now pendlng before said 
Board and still undetermined," to which objection was made by appellee upon 
the ground that under the practice of the Suprême Court of Illinois it is not 
ollowable to file an answer to a pétition In eminent domain proceedings; 
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which objection, upon the grounds stated, was sustained, and leave to file an 
answer refused. 

A motion to refer the case to a master was, for a like reason, overruled. 

This was foUowed by proceedings described in the record as follows: "And 
a part of the évidence having been submitted to the Court and tlie same hav- 
ing been duly considered it is now ordered, adjudged and decreed by the court 
that said the Colllnsville, Caseyville & E. St. Louis Electric Railroad Com- 
pany is entitled to a crossing oi: the said St. Louis, Vandalia & Terre Haute 
Railroad at grade at the point named in the last amended intervening pétition 
lierein as in said pétition prayed. 

"It is now further ordered by the court that the détermination of the 
amount of compensation to be allowed for such crossing be submitted to a 
jury and that the twelve persons named in the spécial venire and selected 
pursuant to the order of this Court this day made and entered, be called to 
the jury box. * * *" 

The jury, thus summoned and sworn, as provided in section 8, c. 47, Eev. 
St. 111. (the oath prescribed for jurors in eminent domain proceedings), having 
lieard the évidence, retumed a verdict finding the compensation to be paid to 
appellant the sum of forty dollars; upon which verdict a jr.dgment -u-as en- 
tered, that, upon the payment of this amount to the county treasurer of St. 
Clair Ooimty for the use of appellant, the appellee might enter upon the right 
of way and track of the St. Louis, Vandalia & Terre Haute Railroad Company, 
at the proposed crossing, for a width of ten feet over the traeks, and a width 
of forty feet across the right of way; said crossing to be put in and main- 
tained by appellee at its ovm expense. 

Exceptions were duly made and noted, and from this judgment the appeal 
is prosecuted. 

The testimony, other than that relating to the value of the right of way 
taken, in substance showed, that the eiectrie road, starting at Edgemont, 
about five miles from East St. Louis (where it eonnected with a suburban 
road to East St. Louis), proceéded to Caseyville, distant about four miles, and 
then to OoUinsville, about three miles further; that at the time of the hearing 
the road was already in opération on both sides of the railroad track at 
Caseyville, a car from each slde running every hour and a half from seven 
a. m. until twelve at night; that the proposed crossing was within the cor- 
porate limits of Caseyville, but was not upon any street actually opened 
(though one had been authorlzed by ordinance of July 19, 1900), the land on 
both sides being farmed in corn; and that, by ordinance passed November 6, 
1899 — ten months previously — a franchise had been granted to lay and oper- 
ate said electrlc road upon Long street, as it then existed, not including the 
crossing. 

No évidence was offered relating to the character or suitability of the 
crossing other than the foregoing; or to any safety appliances; or to the 
practicability of an overhead or an underhead crossing at either this point or 
near by. At this point in the proceedings the record contains the foUowing: 
"Petitioner now desires to state that we stipula te the Collins ville, Caseyville 
& St. Louis Electric Railroad Company will put the crossing In at a time not 
to interfère with the opération of the St. Louis, Vandalia & Terre Haute Rail- 
road and pay the expense of putting it In and maintaining it in flrst class 
condition. 

"If the Court finds that we hâve proved our pétition In eminent domain we 
will ask the jury to come and flx the compensation. 

"The Court: 'The court finds the pétition proven and that the petitioner 
has a right to make its crossing and condemn the same for said purpose.' " 
And this eoUoquy was foUowed by évidence relating to value. 

The further facts are stated in the opinion of the court. 

Among other errors assigned are the foUowing: 

(1) The court below eiTed in entertaining and assuming jurisdiction of a 
prooeeding in eminent domain; (2) in overruling the demurrer of appellant to 
the amended intervening pétition; (3) in holding that the matters set forth in 
the amended intervening pétition presented a case cognizable in equity; (4) 
in holding that the matters presented in the intervening pétition were suffi- 
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cleut to entltle appellee to the relief demanded; (5) In holding tbat the St. 
Louis, Vandalia & Terre Haute Eailroad Company was not a necessary party; 
(6) m refusing to permit appellant to flle the answer; (7) in adjudglng that 
appellee was entitled to a crossing at grade at the point named; and (8) in 
rendering a final decree allowing appellee to enter upon the premises de- 
scrihed. 

John G. Williams, for appellant. 

W. S. Foreman and T>. M. Browning, for appellee. 

Before WOODS, JENKINS, and GKOSSOUP, Circuit Judges. 

After the foregoing statement of the case, GEOSSCUP, Circuit 
Judge, delivered the opinion of the court, as foUows: 

It is not necessary that we should détermine whether the court, 
sitting in equity, and having jurisdiction, through the receivership, 
to administer the Terre Haute & Indianapolis Railroad Company 
had power, upon a proper showing, to order the receiver to assent to, 
or contract respecting, the crossing named, upon the terms named. 
This view of the case, manif estly, was not in the mind of the court ; 
for the appellant was refused leave to flle an answer; no cognizance 
was taken of the policy of the state relating to railway crossings; 
and no testimony heard or required that would throw light upon 
the suitableness of the crossing proposed, or the gênerai equity of 
the order asked. The demand of the appellee seems to hâve been 
regarded as one of right, subject only to the fixing and payment of 
compensation, as in eminent domain proceedings. 

As an action, purely in eminent domain, the attitude and rulings 
of the Circuit Court seem to u.s to hâve been in conflict with both 
the letter and the spirit of the laws of the State of Illinois. Section 
209, c. 114, Eev. St. m. (an act approved May 27, 1889) provides: 

"That hereafter any railroad company desiring to cross with its tracks the 
main line of another railroad company, shall eonstruet the crossing at such 
place and In such manner as wlll not unnecessarily Impede or endanger the 
travel or transportation upon the railway so crossed. If in any case objec- 
tion be made to the place or mode of crossing proposed by the company de- 
siring the same, either party may apply to the board of railroad and ware- 
house commissioners, and it shall be their duty to view the ground, and glve 
ail parties interested an opportnnity to be heard. After full Investigation, 
and with due regard to safety of life and property, said board shall give a 
décision, preseribing the place where and the manner in which said crossing 
shall be made, but in ail cases the compensation to be paid for property 
actually required for the crossing and ail damages resulting therefrom shhll 
be determined in the manner provided by law in case the parties fail to 
agrée." 

The answer offered by the appellant avers that the appellant ob- 
jected to the place and mode of crossing, and there being a refusai 
to meet this objection, proceedings were instituted by the api)ellant, 
in pursuance of the section just recited, before the Board of Kail- 
road and Warehouse Commissioners of Illinois, to hâve the place and 
mode of the crossing determined by the Board. The refusai to en- 
tertain this answer, or to take any account of the proceedings be- 
fore the Board, ruled out, in effect, the statute as having any relation 
to the exercise of the right of eminent domain. 

There hâve been no rulings by the Suprême Court of the State 
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involving th.e effect of this statute upon the pre-existing law of emi- 
nent domain; but we think it clear that Section 209 is to be re- 
garded as in pari materia with Sections 17 and 19 of the Act of 
March 1, 1872. (Sections 18, 20, c. 114. Rev. St.), which, so far as 
material to this case, read as follows: 

Sec. 18: "If any such corporation shall be unable to agrée with tlie owner 
for the purchase of any real estate required for the purposes of its incorpora- 
tion, or the transaction of jts business, or for its dépôts, station buildings, 
machine and repair shops, or for right of way or any other lawful purpose 
connected with or necessary to the building, operating or mnning of said 
road, such corporation may acquire such title in the manner that may be 
now or hereafter provided for by any law of eminent domain." 

Sec. 20: "Every corporation formed under this act" (railroad corporations) 
"shall, in addition to the powers hereinbefore conferred, hâve power: * » • 
Sixth — To cross, intersect, join and unité its railways with any other railway 
before eonstructed, at any point in its route, * • • and every corporation 
whose railway is or shall be hereafter intersected by any new railway, shall 
unité with the corporation owning such new railway in forming such inter- 
sections and connections * * « and if the two corporations can not agrée 
upon the amount of compensation to be made therefor, or the points and 
manner of such crossings and connections, the samo shall be ascertained and 
determined in manner prescribed by law." 

Neither section 17 or 19 of the act of 1872 prescribed any tri- 
bunal by whom, in case of dispute, the place or manner of the cross- 
ing should be determined. Coming under interprétation, in this re- 
spect, of the Suprême Court of Illinois, in 1881, it was held that, 
where the parties did not agrée, the power of selecting the place 
and manner of the proposed crossing belonged to the railroad seek- 
ing the right of way. Lake Shore & M. S. Ey. Co. v. Chicago & W. 
I. R. Co., 97 111. 506. The statute of May 27, 1889 makes no de- 
parture from sections 17 and 19 of the act of 1872, exeept in its 
provision that in case of objection to the place or mode of crossing 
proposed by the company desiring the same, either party may apply 
to the Board of Eailroad and Warehouse Commissioners, which 
Board, after full investigation, shall prescribe the place and man- 
ner of such crossing. 

We think it clear that, in respect of the place and manner of 
crossing, and an independent tribunal to détermine such place and 
manner, the latter législation was intended to modify the former, 
as the former had been construed by the Suprême Court of the State. 
In no State is the mileage of railways so great as that of Illinois. 
In no State has the extension of railways been so rapid. Nearly 
every township is now intersected, north and south, and east and 
v^est, by thèse great railways. With the increase of mileage has 
corne, also, multiplying of trains, on the roads already laid, and 
growing need for greater speed. There has been no time when the 
grade crossing was not attended with danger, and no time when the 
danger, from ail thèse sources, was not rapidly increasing. The 
purpose behind the act of 1889 is, we think, clearly disclosed in 
this rapid évolution of the railway situation. 

The act of 1889 doubtless looked toward an escape, as far as pos- 
sible, from grade crossings. It could be accomplished only by cross- 
ing overhead or undemeath, and this, in turn, depended frequently 
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upon the topograpliy of the place where the crossing was madej 
hence the provision in the act of 1889 (to that extent modifying 
sections 17 and 19, act of 1872), that in case of objection, both 
manner and place of crossing should be left to the disposai of a 
State board. 

Our conclusion as to the purpose of the act is reinforced by the 
fact that it followed shortly after the décision of Lake Shore & M. 
S. Ey. Co. V. Chicago & W. I. E. Co., supra; by the fact that any 
other interprétation wonld leave the act emasculated of any sub- 
stantial meaning; and by the fact that another Act looking to the 
better protection of grade crossings by interlocking devices quickly 
followed — an Act itself having no meaning, unless read in pari ma- 
teria with Sections 17 and 19 of the act of 1872, and also the act 
of 1889. 

The inquiry then arises: Is the appellee a railroad company, 
within the meaning of the Act of May 27, 1889; and is its exercise 
of the right of eminent domain subject to the provision and limita- 
tions of that Act. 

It was incorporated under the law of March 1, 1872, relating to 
the incorporation of railroad companies. Its articles of incorpora- 
tion are on file in the olHce of the Secretary of State of Illinois in 
the book of Eailroad Eecords. It took, and unquestionably intended 
to take, under its charter, the powers of a railroad corporation; 
among them the railroad corporation's right of eminent domain. 

The fact that its trains are to be operated by electricity instead 
of steam does not affect its place in the laws of the state, as a rail- 
road company. There is nothing in the acts of 1872 and 1889 that 
restricts railroads therein mentioned to the use of steam as a mo- 
tive power, or prevents existing steam roads from changing their 
motive power to that of electricity. There is nothing in thèse Acts 
that necessarily or fairly excludes its application to electrical roads, 
as they now exist; indeed, thèse electrical roads, in the speed of 
their trains, in the distances travelled, and in their capabUities for 
transportation, are well within the fleld of public utilities hitherto 
occupied by the steam railroads alone. We can not conceive that 
thèse acts, so far, at least, as they are reasonably applicable, were 
not meant to cover every form of railroad that, in the march of 
events, answers the purposes of gênerai transportation. Nor does 
their incidental function as street railways, in the towns or cities 
traversed, lift them ont of the railroad statutes; for it has been 
held that an elevated road — wholly intramural — is, in its création 
and its powers, within the contemplation of the railroad statutes, 
and exercises its right of eminent domain by virtue of those stat- 
utes. Lieberman v. Eailroad Co., 141 111. 140, 30 N. E. 544. 

Indeed, if the appellee be not a railroad, within the meaning of 
the Act of March 1, 1872, as modifled by the Act of May 27, 1889, 
and other Acts relating thereto, we can flnd no authority for its 
existence, as a corporation, or for its exercise of the right of emi- 
nent domain. Since the Illinois State Constitution of 1870, no cor- 
poration can be created, except under some gênerai statute of the 
G-eneral Assembly. Article 11, Const. 1870. The legitimacy of a 
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corporation is tested by its ability to point to the spécifie statute 
of its origin. From what gênerai statute of the state bas tlie ap- 
pellee sprung, if not from the act of 1872? From what other stat- 
ute bas it invoked the spark of life tbat gives it existence and the 
rights of a corporation? 

The right of eminent domain must bave a like spécifie statutory 
origin. It can not exist outside of some spécifie statute, and stat- 
utes of this character, being in dérogation of the common law, are 
to be strictly construed. Ligare y. City of Chicago, 139 III. 46, 28 
N. E. 934. A survey of the Illinois statutes shows that the right 
bas been granted in favor of mill sites, drains, parks, streets, high- 
ways, toll roads, telegraph lines, sanitary districts, horse and dummy 
roads, and railroads. To which one of this catalogue can appellee 
trace its right, except to the railroad acts? It is not a horse or 
dummy road, within the Act of Marcb 19, 1874; for it was not so 
organized, and bas not accepted the burdens or limitations of that 
act. It is not entitled to open a street; the right of eminent do- 
main, for that purpose, is vested in the municipal authorities. It 
is not a highway or toll road, within the meaning of the law. Un- 
less a railroad, within the acts of 1872 and 1889, it is a corpora- 
tion, sui generis — exercising the bigh right of eminent domain from 
an origin sui generis — a conception impossible under the Constitu- 
tion and laws of Hlinois. This disposes of the case, so far as it may 
be regarded as a suit purely in eminent domain ; for the right of the ap- 
pellant to take the judgment of the Kailroad and Warehouse Com- 
missioners upon the manner and place of the crossing is one that 
can not be denied without committing error. 

Is'or may the court, sitting under the lesser restrictions of chan- 
cery, ignore this gênerai and salutary policy of the state. From ail 
that appears, a crossing at grade might bave been avoided, either 
at the point wbere the crossing was proposed, or iat some point 
adjacent; or, in the absence of tiiis, circumstances might hâve been 
shown imposing upon the court the duty of protecting the crossing 
at grade by some interlocking or safety device, as contemplated by 
the Act of July 1, 1891. No évidence respecting thèse inquiries 
was beard or required — the answer raising them was refused; the 
court seemed to be under the impression that, in thèse respects, 
its bands were tied. We are compelled to hold that this attitude 
of the court, toward inquiries so closely related to the policy of 
the state, and the safety of the travelling public, was mistaken, and 
that the order ensuing was improvident. 

The order of the Circuit Court is, accordingly, reversed, and the 
case remanded, witb directions to enter an order not inconsistent 
with this opinion. 
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COWEN et al. V. RAY. 
(Carcult Court of Appeals, Seventh Circuit. Aprll 9, 1901.) 

No. 741. 

1. Railboads— Relief DEPAnTMEKT—RuLKs— Injuries— Claim—Rkleasb— Ex- 

ecution. 

Deceased was killed on the défendant rallway while on duty as fire- 
man, and left a widow and two minor children, and was a member oC 
the défendant eompany's relief department, whicii had a rule that, in 
case of the death of a member, the benefits would not be paid untll the 
parties entitled to sue had executed a release to the company of ail 
claims for damages. Held, that the exécution of a release by plaintifC 
as the widow and beneficiary of deceased, and an acceptance of a $1,000 
beneflt therefor, did not bar an action by her as administrator of de- 
ceased's estate. 

2. SAME— CONTHAOT — LAW GOVERNING. 

Plaintiffl's intestate, who was a flreman on the défendant rallway, was 
killed while on duty in the state of Indiana. The intestate belonged to 
a relief department conducted by the défendant company in Baltimore, 
and, by the terms of the contra et, it was to be governed by the laws of 
Maryland. A rule of the department required that, in case the member 
was killed through the eompany's négligence, the beneflt would not be 
paid until a release was executed by the parties entitled to sue, reliev- 
Ing the company from ail liability. Held, that the question whether a 
release executed by plaintifC as the widow and beneficiary of deceased 
barred an action by her as administratrix of his estate must be deter- 
mined by the laws of Indiana, sinee It is for the state where the négli- 
gent act occurred to prescribe when and under what circumstances a 
cause of action resulting therefrom shall arise against a corporation op- 
erating within its limita. 
8. Bamb — Benbfit Certiii'ICatk — Assignment — Epfect. 

Deceased, who was killed on the défendant rallway, was a member of 
a relief department conducted by the company, and pledged his certifi- 
cate as securlty for a loan. Hdd, that the assignment of the certiflcate 
did not discharge a right of action by deceased's widow for his death, 
since the right to sue was not assigned. 

4. SaMB — CONTRIBDTORT NeGLIGENOH — .TlIMPING FROM TrAIN. 

The fact that a fireman jumped from the engine as it was about to 
coUide with a train was not contributory négligence. 
6. Same — Négligence. 

Rev. St. Ind. § 7083, provides that every raiiroad operated In the state 
shall be liable for Personal injuries suffered by any employé while in its 
service, where the injury was caused by the négligence of any person in 
the service of the company and in charge of any signal. A freight train 
had but eight minutes, by the schedule, to take the side track at a sta- 
tion where there was no telegraph office, and, owing to a fog, ran past 
the switch. The air brakes refused to unset, and the train was unable 
to back so as to take the side track. The rules of the company re- 
quired that, when a train stopped on the main track between telegraph 
stations, the flreman or brakeman should go forward 1,200 yards and 
there place torpedoes, and then still further 500 yards and place torpe- 
does, and then retum within 1,500 yards and use his red signal until the 
arrivai of the oncoming train. The brakeman, who was sent forward 
six minutes before the coming train was due, plaeed torpedoes about 70O 
yards distant, and no red signal was seen by the engineer of the ap- 
proaching train, and a collision occurred. Held, that the défendant was 
guilty of négligence, renderlng It liable for the death of the ûreman of 
the approaching train. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 
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J. H. Collins, for appellants. 
Frank S. Koby, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

The suit below was by the appellee as administratrix of the estate of 
Robert M. Ray, deceased, against the appellants, to recoTer damages for the 
death of Ray occurring on the 26th of April, 1890. The Baltimore & Ohio 
Raiiroad Company being in the hands of receivers appointed by the Circuit 
Court for the District of Indiana, this action was by way of pétition in the 
reeeivership suit. The court below found in favor of the appellee In the 
sum of seven thousand five hundred dollars, and ordered the sum paid out 
of the funds in the hands of the receivers. 

Ray was the fireman of the engine drawing passenger train Xo. 47 west 
bound, and due at Berlinton station at four o'clock and twenty-two minutes 
in the morning. Freight train No. 98, east bound, was due at Berlinton eight 
minutes earlier, and was expected to take the side track. The passenger 
train was not to stop. Berlinton had no telegraph office. The night was so 
foggy that lights could be seen only a short distance ahead. 

The grade at Berlinton descended toward the east. The east bound 
freight train arrived on tlme. Ordinarily an employé would hâve gone for- 
ward and thrown the switch, so that the train would hâve taken the side 
track; but, owing to the fog, the engine was run a little way past the 
switch on the main track before it could be stopped, after the switch light 
was observed. Thereupon the train was backed until it was clear of the 
switch, and the switch was thrown; but the air brakes having become set, 
and for some reaaon refusing to unset, the train could not be started. The 
rules of the company required that when a train between telegraph stations 
had reason to stop upon the main track, so as to cause an obstruction, the 
fireman, or in case he was engaged, the brakeman, shculd go forward twelve 
hundred yards and there place torpedoes; then still further forward five 
hundred yards and place torpedoes again; and then, retuming to withîn 
fifteeu hundred yards, use his red signal; remaining there until the oncom- 
ing train arrived, if It was a passenger train. 

The engineer of the east bound freight train, flnding that hls train, In the 
situation it was placed, was an obstniction, and having six or seven minutes 
before the arrivai of the west bound passenger train, despatehed the brake- 
man with torpedoes, and two lamps, one a red and the other a white. It is 
not kuown preeisely what this brakeman dld. He disappeared after the ac- 
cident, and his testimony bas not been obtained by either side. It is known, 
however, that torpedoes were placed at about seven hundred yards distance, 
but no red signal was seen by the engineer of the west bound passenger train. 

In the mean tlme the east bound freight train was started upon the side 
track, having proceeded so far before the accident occurred, that the engine 
and eleveu cars were already upon the siding. The headlight of the engine 
remained unveiled, showlng, to those who approached from the eastward, 
that the freight train had not yet cleared the main track. 

The west bound passenger train approached Berlinton at the rate of about 
thirty miles an hour. When the whistle was blown for Berlinton the engi- 
neer was upon the right of the locomotive cab, and Ray upon the left, look- 
ing over the boller. Something was said by the engineer about taking water 
at Bremen; then an explosion of the torpedoes was heard; and instantly 
the emergency brakes were set, and the throttle reversed. At about the 
same instant the flagman was seen on the engineer's side of the track; and 
then, a moment later, the unveiled headlight of the freight train was passed. 
The setting of the emergency brakes and the reversai of the engine came 
too late. The passenger engine struck the freight train, at the switch, and, 
as a resuit of the Impact, the engine was thrown partly over toward the 
left, into the ditch; the engineer being thrown to a place between a station- 
ary water tank and the engine, but not sustaining severe injuries. In a few 
minutes thereafter Ray was found dead— his neck having been broken— about 
three coach lengths eastward of the rear of the passenger train, and in the 
neighborhood of the freight locomotive headlight. It Is évident, from ail the 
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cireumstances, that, In the face of the impending collision, he Jumped from 
tlie engine. 

There is no question made as to the amount of the recovery, should the 
liability be found to exist. Upon hls death Ray left a widow, the administra- 
trix in this case, and two minor children. 

As a spécial défense the auswer of the appellants shows that the Balti- 
more & Ohio Railroad Company was operating a relief department, conducted 
as a part of the business of the road; its purpose, among other things, being 
to extend relief In case of sickness, Injury, old âge and death, to its em- 
ployés; that among the rules of this department was one to the effect that, in 
the event of disability, or death from injuries, the benefits should not be pay- 
able until there had been flled with the superintendent, by ail persons who 
might bring suit, release from ail claims for damages by reason of such injury 
or death; and that Ray was, at the time of his death, a member of this de- 
partment, coutrlbuting two dollars a month towards its funds, and agreeing 
to be bound by its rules. 

It was averred, also, that in hls application Ray agreed that the acceptance 
of benefits for injury or death, from the department, should operate as a 
release of ail claims against the company which could be made by or through 
him; that the superinteudent might require, as a condition précèdent to the 
payment of such benefits, ail acts deemed appropriate to efCect such release; 
that the brlnging of any suit by Ray, or his beneficiary, or légal représenta- 
tives, for such Injury or death should operate as a release of the relief de- 
partment; that the contract thus created should be governed In its con- 
struction and effect by the laws of the state of Maryland; and that when the 
Circuit Court for the District of Indiana appointed appellants as receivers for 
said railroad ail the contracts made by said railroad company, including the 
one in question, were adopted. 

It is f urther averred in the answer that after the death of Ray the appellee 
elected to take the benefits provided by the contract with the relief depart- 
ment, and to waive the bringing of any suit for damages, and that thereupon 
the appellants, through the relief department, agreed to pay appellee "wldow 
and administratrix" the sum of one thousand dollars; that she was furnished 
for that purpose with a blanli release which was signed by her as widow and 
beneficiary, but not as administratrix of the estate of said Ray; that the re- 
lease thus executed was returned to her for her signature as administratrix; 
but that, up to the time of the filing of the answer, the appellants had not 
again received such release with the signature attached. The .answer ten- 
dered the said sum of one thousand dollars, and offered to bring the sum into 
court for her use. 

It Is further averred in the answer that on September 16th, 1892, Ray and 
his wife borrowed from the Real Estate and Improvement Company, of 
Baltimore City, a corporation organlzed under the laws of the state of Mary- 
land, the sum of two hundred and twenty-five dollars, and as security for 
said loan assigned, in effect, to the said Real Estate and Improvement Com- 
pany ail their right, title and interest in the benefits of the relief department 
of the Baltimore & Ohio Railroad Company; and that the said Real Estate 
and Improvement Company had agreed to aecept in full payment of the said 
loan the benefits due from the said relief department of the Baltimore & 
Ohio Railroad Company to the beneficiary named. 

ïo this défense a spécial demurrer was filed, and by the court sustained. 

After the foregoing statement of the case, GEOSSCÎUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The liability in this case is controlled by the following Indiana 
législation: Section seven thousand and eighty-three of the Revised 
Statutes of Indiana, which reads as follows: 

"That every railroad or other corporation, except municipal, operating In 
this state, sUall be liable for damages for Personal injury sulïered by any 
employé while in its service, the employé so injured being in the exercise 
of due care and diligence, in the following cases: * » • Fourth: Where 
isuch injury was caused by the négligence of any person In the service of 
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sucli corporation who bas charge of any signal, telegraph office, switch yard, 
shop, ronnd-house, locomotive engine or train upon a rallway, or where sueh 
in jury was caused by the négligence of any person, co-employe, or fellow 
servant engagea in the same common service of any of the several depart- 
ments of the service of siich corporation, the said person, co-employe, or 
fellow-servant, at the time acting in the place, and performing the duty of 
the corporation in that behalf, and the person so injured obeylng or conform- 
ing to the order of some superior at the time of such injury, having autliority 
to direct." 

Also Section seven thousand and eighty-flve (a part of the same 
Act) which reads as follows: 

"The damages recoverable under this act, shall be commensurate with the 
injury sustained unless death results from such injury; when, in such case, 
the action shall survive and be governed in ail respects by the law now in 
force as to such actions." 

The gênerai law in force was Section two hundred and eighty-five, 
and provides: 

"When the death of one Is caused by the wrongful act or omission of 
another, the Personal représentatives of the former may maintain an action 
therefor against the latter, if the former might hâve maintained an action, 
had he lived, against the latter for an injury for the same act or omission"; 
• • • and limits the damages to ten thousand dollars. 

Though the answer avers that the appellee elected to take the 
benefits provided for by the contract with the relief department, and 
to waive the bringing of any suit for damages, it shows, upon fur- 
ther reading, that the appellee refused, as administratrix, to sign 
any release. Upon the answer, taken as a whole, it is apparent 
that, while willing to accept the one thousand dollars, as widow 
and beneficiary, she declined, as administratrix, to waive the right 
of action arising under section two hundred and eighty-five of the 
Eevised Statutes of Indiana. 

But though it has been ruled by the Suprême Court of Indiana, 
Railroad Co. v. Hosea, 152 Ind. 412, 53 N. E. 419, that an acceptance 
of benefits by the beneficiary is not a bar to a reeovery by the ad- 
ministratrix for the use of the child of the deceased, under section 
two hundred and eighty-five, it is insisted that the ca^e now under 
considération is to be determined, not by this ruling, but by the law 
of Maryland; and our attention is called to the fact that, by its 
own terms, the contract with the relief department is to be gov- 
erned, in its construction and effect, by the laws of the state of 
Maryland. 

We can not concur in this view. The statute of Indiana, as con- 
strued by the Suprême Court of Indiana, gives a right of action to 
the administratrix for the use of the children, notwithstanding the 
contract for benefits, or the acceptance of benefits by the appellee, 
as beneficiary. The statute differentiates her right, as administra- 
trix, from her interest, as beneficiary. As administratrix, she has 
not consented that her right of action, conferred by the laws of In- 
diana, shall be governed by the laws of Maryland; and it is for the 
state within whose limits the négligent act is done to prescribe 
when, and under what circumstances, a cause of action resulting in 
death shall arise against a person or corporation operating within 
its limits. 
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Nor is the acceptance of benefits by tbe Real Estate and Improve- 
ment Company of Baltimore a discharge of this right of action of 
the administratrix. The assignment was to secure a loan. Any 
payment made on account of the relief contract to the extent of 
the unpaid portion of the loan, could, in a proper way, be claimed 
by the assignée. But there was no assignment by Kay of his right 
to sue for injuries resulting from the railroad company's négligence, 
nor by the administratrix of her right to sue under Section two 
hundred and eighty-five. 

Nor upon the main issue is there, in our opinion, any error in 
the decree of the Circuit Court. There can be no question that, 
so far as the record discloses, Ray acted in the exercise of due care 
and diligence. Jumping from an engine at the moment it is about 
to collide with another train, under the circumstances disclosed, 
can not be held to be contributory négligence. 

The proof of négligence on the part of the appellants is equally 
clear. One of two things is apparent: Either the schedule upon 
which the train ran did not, considering ail possibilities, provide 
sufScient time for the siding of the freight train at Berlinton; or 
the brakeman, despatched with the torpedoes and signais, negli- 
gently failed to comply with the rules. In case of the former, lia- 
bility could not be disputed. In case of the latter, although the 
brakeman may be regarded as a fellow servant of Ray, liability ex- 
ista, if the brakeman falls within the persons enmnerated in paragraph 
four of Section seven thousand and eighty-three of the Revised Stat- 
utes of Indiana. 

We are of the opinion that the brakeman was, within the mean- 
ing of that statute, a person in the service of the appellants, hav- 
ing charge of a signal. The rule of the company, framed to meet 
the emergency that came into existence, made it the duty of the 
fireman, or in case he was engaged, the brakeman, to go forward 
the stipulated distances, place the torpedoes and give the signal. 
It is not necessary to inquire why the fireman did not go. The en- 
gineer, in command over the fireman, unqi.jstionably determined 
that he should not go, and despatched instead the brakeman. From 
that moment, and for that occasion, the brakeman was in charge 
of the signal. Upon his discrétion and fidelity depended the proper 
giving of the signal. His négligence, therefore, xmder the statute, 
was, constructively, the négligence of the appellants. 

The decree will be affirmed. 



TEACY et al. v. EGGLESTON et aL 

(Circuit Court of Appeals, Fifth Circuit. Aprll 16, 1901.) 

No. 909. 

BouNDAKiBS — Evidence— Déclaration op Dkceased Survetor. 

Under tlie rule established by décision In Texas, which, as a rule of 
property, Is binding upon the fédéral court« sltting in that state, déclara- 
tions of a deceased surveyor in regard to the Unes and corners of a survey 
whlch was orlginally made by him, made on the ground while pointlng out 
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a monument plaeed there by h!m ta making the survey, are admissible in 
évidence in an action involving the location of the survey, although at 
the time the déclarations were made he was part owner of the land em- 
braced In such survey, and interested in a controversy then pending as to 
its bomidaries. The objection that such déclarations were self-serving is 
not fatal, since they could not be used as évidence during his lifetime, or 
whlle his testimony was obtainable. 

2. Appbal — Rbvibw of Instructions — Exceptions. 

A gênerai exception to a charge, which does not direct the attention of 
the trial court to the particular portion or portions to which objection la 
made, raises no question for review in the appellate court. 

Pardee, Circuit Judge, dissenUng. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

This action was brought by Eustace R. Tracy and others, eitizens of the 
State of New Yorls, agaiust Mary S. Eggleston and others, eitizens of the state 
of Texas. It is an action of trespass to try title to 640 acres of land situated 
in Sutton county, Tex. The jury found a verdict for the défendants, on which 
judgment was entered. During the trial a bill of exceptions was reserved by 
the plaintifEs. The foUowing is a part of the bill of exceptions: "B. Voû 
Rosenberg, a witness for the défendants, duly sworn, was, over plaintiffs' ob- 
jection, permitted by the court to testify that in 1885 witness was an employé 
of the state land office; that .Tacob Keuchler, formerly land commissioner of 
the gênerai land office, requested the commissioner of the land office to issue 
no patents to lands lying between block C, H. E. & W. T. Ry. Co., and the 
Devil's river, until the real location of the surveys now claimed by défendants 
could be ascertained; that in the fall of 1885, witness, Jacob Keuchler, and 
others went to the place of alleged confliet, and witness was there sworn in 
as a spécial state surveyor; that Jacob Keuchler pointed out to witness a loose 
mound of rock on the uorth bank of Elbow Lake, and informed witness that 
the same was a mound of rock plaeed there by himself (Keuchler) at the time 
he loeated Rusk Transportation No. 3 and its constructed surveys; that Keuch- 
ler informed witness that the beginuing corner of Rusk Transportation No. 3 
was 950 varas S., 45 degrees W., from said loose mound of rock; that witness 
did not go S., 45 degrees W., 950 varas, to ascertain whether said beginning 
corner of No. 3 was loeated there or not; that he did not run out any of the 
Unes of No. 8 at the time, and did not see any of the corners thereof ; that the 
stone mound shown him by Keuchler on the bank of Elbow Lake was not 
called for by Keuchler in the original fleld notes of survey No. 3; that, while 
there were trees there, which might readily hâve been used as bearing trees, 
he did not then, nor bas he since, discovered any marked bearing trees there; 
that, ordinarily, a surveyor, in making an actual survey, where bearing trees 
were accessible, would bave used the same. AU of which testimony as to the 
déclarations of Jacob Keuchler made to witness was objected to upon the 
grounds that, défendants admitting that Jacob Keuchler at the date of said 
déclarations was a joint owner and tenant in common with défendants in said 
lands, said déclarations by Keuchler were self-serving, and made post litem 
motam, at the time when he (Keuchler) had requested that no patents issue 
by the state until he could go upon the ground and designate where he in- 
tended the location of his surveys; because said déclarations permitted said 
Keuchler, in his own interest, after the location of plaintiffs' certificate and 
the issuance of their patents, to go upon the ground, and sélect and designate 
the land which he intended, or claims to hâve intended, to hâve appropriated 
by his original entry, notwithstanding such location varied the relative loca- 
tion of his original fleld notes, plaeed his said survey at the jnnction of 
f^treams différent from those named in his original field notes, and appropri- 
ated lands in confliet with plaintiffs' lands at a point shown by the oflicial 
records and his fleld notes to hâve been vacant and unappropriated at the 
time of plaintiffs' location of their surveys; because said statement of said 
Keuchler was an ex parte statement, made in his own interest, without 
aflording opportunity of eross-examination; because said testimony of the 
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.witness Von Rosenberg was hearsay,— which objections so made were eaeli 
and ail by the court overruled, and the testimony of said witness was by tbe 
court permitted to go before the jury; to wbieh action of tbe court in over- 
ruling said objections and allowing said testimony to go before the jury plain- 
tifCs then and there, In open court, before the retlrement of the jury, ex- 
cepted." 

The court chargea the jury as follows: "Gentlemen of the jury, this is au 
action brought by the plaintiffs named in the pétition against the défendants, 
Mary S. Eggleston and O. T. Word, in the ordinary form of trespass to try 
title for the recovery of flve sections of land surveyed and patented by cer- 
tifieates issued to the Houston, East & West Texas Eailroad Company. The 
défendants allège, substantially, that they are the owners and are in posses- 
sion of six sections of land set ont In their answer, surveyed and patented, — 
one of said tracts being survey No. 3, patented by virtue of a certificate issued 
to the Eusk Transportation Co.; that défendants' locations, surveys, and pat- 
ents were ail prier to those of plaintlfEs, and hence that, if the lands flescribed 
in plaintiffs' patents Include the lands described in défendants' patents, that 
défendants hâve the superlor title, because their locations and patents were 
prier in point of time to those of plaintiffs. I charge you that défendants 
admit that plaintiffs are the owners of the certiflcates by virtue of which their 
patents were issued, and that plaintiffs admit that the défendants are the 
owners of the certiflcates by virtue of which their patents were issued; con- 
sequently, there is no issue as to titles between the parties to be submitted 
to you. The sole question for you to détermine is, 'Wbere were ail the sur- 
veys of the défendants located on the ground?' If the lands embraced in the 
patents of plaintiffs are the same lands embraced in the patents of défend- 
ants, then défendants are entitled to a verdict in their favor, because their 
locations and patents are prier in point of time to those of plaintiffs. The 
plaintiffs contend in this case that défendants' surveys should be constructed 
by beglnning at the northeast corner of survey No. 21, as shown by the map, 
and thence by running east 11,400 varas for the beglnning corner of No. 3, and 
that by thus locating défendants' land such lands will not embrace those of 
plaintiffs, and that in such case plaintiffs would be entitled to recover the 
land in controversy. Défendants, however, contend that the call above named 
for the northeast corner of survey No. 21, thence east 11,400 varas, made by 
the surveyor Keuchler, is a mère random or guess call, and by mistake, and 
that their suiwey No. 3 was in fact made by this surveyor Keuchler on Elbow 
Lake, as explained to you by the map and by the évidence. In order to dé- 
termine the location of a survey made on the ground, it is your duty to follow 
the footsteps of the surveyor on the ground, and to locate the survey on the 
ground as the surveyor made the survey. If you believe from the testimony 
that Keuchler, the surveyor who made the survey of the défendants, actually 
surveyed on the ground défendants' survey No. 3, commencing at Keuchler 
or Elbow Lake, and that from that point he constructed said survey No. 3, you 
will return a verdict for défendants. If, on the other hand, you do not be- 
lieve from the évidence that said Keuchler actually made said sui'vey on the 
ground (and the presuraption of law is that it was made on the ground, unless 
the évidence in the case shows to the contrary), then you will endeavor, from 
the évidence and the field notes, to ascertain where the suiweyor intended to 
locate said survey No. 3. Tbe law in such cases lays down certain rules for 
your guidanee, and they are as follows: Calls in fleld notes are divided into 
three classes, and their dignlty and importance are stated in the following 
order: First, calls for natural objects, such as rivers, creeks, etc., which 
stand first; second, calls for artificial objects, such as stakes, mounds, etc., 
which corne next; and, third, course and distance, which come last. Course 
will prevail over distance. Where there is a conflict between calls in a grant, 
you must reject those which are most uncertain, and adopt those which are 
most certain, and which will the more nearly préserve the configuration of the 
survey, and conform the more nearly to ail the other calls, and reflect the in- 
tention of the surveyor In locating the grant. In this case there is a conflict 
between the northeast corner of survey No. 21 and the other calls in the 
grant; and, if you do not believe that the surveyor actually made a survey of 
No. E on the grovmd, then you will apply the above rules to the évidence la 
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(letermlnlng whether the snrveyor intended to locate said survey No. 3 11,400 
varas from the northeast corner of survey No. 21, or whether he inter^ded to 
locate the same on Elbow or Keuchler Lake. If you believe that said sur- 
veyor, under the above instructions, intended to locate said survey No. 3 
11,400 varas from the northeast corner of said survey No. 21, then in such 
case you will return a verdict in favor of plaintiffs. But, on the other hand, 
if you believe that the surveyor intended to locate said survey No. 3 on Keuch- 
ler or Elbow Lake, then you will disregard the call for the northeast corner 
of survey No. 21, and in such case your verdict will be for the défendants. 
Each call in the survey must be given effect to, if possible; but where ail 
eannot be, and one call conflicts with many others, which. If given effect to, 
would override many other calls, then it would be your duty to disregard this 
one call so eonflicting with many others. When a survey is actually made 
upon the ground, and some of its lines and corners are fixed, and can be 
found and identifled, then the survey must be loeated by those lines and cor- 
ners so found and identifled. If you believe that the surveyor actually sur- 
veyed No. 3 on the ground, on Keuchler or Elbow Lake, and that some of the 
corners and lines established by him can be found, then in such case you 
will disregard the call 11,400 varas for northeast corner of No. 21, and return 
a verdict for défendants. You are the exclusive judges of the credibility of 
the witnesses, and tho weight to be given their testimony; and in a civil suit, 
such as the présent, you may predicate your finding on a preiMnderance of 
the évidence. If your verdict be in favor of the plaintiffs, you will return it 
in the following form: 'We, the jury, flnd for the plaintiffs for the lands de- 
scrjbed in their pétition.' If your finding be in favor of the défendants, you 
will simply say: 'We, the jury, flnd for the défendants.' " 

The bill of exceptions shows that an exception was reserved to this charge, ' 
as follows: "To which charge of the court so given the jury plaintiffs then 
and there in open court excepted, because the same did not charge the law 
applicable to the case made by the évidence; because the same was on the 
weight of the évidence; because the same incorrectly stated the issues In- 
volved, and failed to présent the law of the entire case under the pleadings 
and évidence, and incorrectly states the law as given." 

It is assigned as error, and insisted on in the argument: (1) That the court 
erred in permitting the déclarations and statements of Keuchler, the deceased 
surveyor, to be proven; and (2) that the court erred in the charge given. 

John D. Kouse and Wm. Grant, for plaintiffs in error. 
K. H. Ward, for défendants in error. 

Before PARDEE, McCOEMIOK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

There had been offered in évidence a map or survey of 1878, which 
was in use in 1879 in the gênerai land office and Bexar land dis- 
trict. This map was based on a survey made by Jacob Keuchler, 
who died before the trial. In the fall of 1885, È. Von Eosenberg, 
accompanied by Jacob Keuchler and others, went on the lands al- 
leged to be included in the survey, and Von Rosenberg was swom 
in as a spécial state surveyor. Jacob Keuchler pointed ont to the 
witness a loose mound of rock on the north bank of Elbow Lake, 
and informed the witness that it was a mound of rock placed there 
by himself (Keuchler) at the time he loeated Eusk Transportation 
No. 3 and its constructed. surveys. He said that the beginning cor- 
ner of Eusk Transportation No. 3 was 950 vaxas S., 45° W., from 
this loose mound of rock. The défendants objected to this testi- 
mony as to the déclarations of Jacob Keuchler. The flrst question 
for considération is whether or not thèse déclarations of Keuchler 
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were admissible in évidence. Von Rosenberg was acting officially. 
He was on the ground as spécial atate surveyor, and his acts in 
that connection are clearly admissible in évidence. No objection is 
made to tliera. No objection is made to proof of the fact that the 
mound of rock was on the land as stated. No objection is made 
to the fact that Keuchler pointed ont the mound of rock. This 
part of Von Rosenberg's évidence is a statement of facts to wMch 
no objection was or could properly be made. The objection, there- 
fore, is conflned to the déclaration of Keuchler, made at the time 
he pointed out the mound of rock, that they were placed there by 
himself at the time he located the corner, and that the corner was 
at a certain distance and in a designated direction from the mound 
of rock, It was said by the suprême court in 1880, after an exam- 
ination of the Texas cases, that there was no essential différence 
between the rule there as to the question hère considered and the 
gênerai rule held by the American courts. The court observed, 
however, that, if there was a différence, which had become a rule 
of property in Texas applicable to the détermination of controversies 
respecting disputed boundaries, such rule would be controUing in 
the fédéral courts. Hunnicutt v. Peyton, 102 U. S. 333, 364, 26 L. 
Ed. 113. 

In George v. Thomas, 16 Tex. 74, 92, the court admitted the déc- 
larations of a public surveyor. "He was a public surveyor," said 
the court, "and his déclarations while making the survey were clearly 
admissible as a part of the original res gestae. On thèse questions 
of boundary the courts hâve gone much further, and, under certain 
restrictions, hâve freely admitted hearsay évidence to establish old 
surveys and boundary lines." 

In Stroud v. Springfield, 28 Tex. 649, 665, a mémorandum was 
offered in évidence as having been made by a surveyor. It was 
found among the surveyor's papers, but the handwriting was not 
proved, and no effort was made to show its genuineness. The paper 
was excluded, but the court said: 

"If the genuineness of thèse papers had been sufflciently proved, we are 
of opinion that they would hâve been admissible In évidence as the déclara- 
tions of the party making them, for the purpose of alding In the aseertalnment 
of the boundaries of the Powell league." 

In Welder v. Hunt, 34 Tex. 44, 48, the court said: 

"The déclarations of public offlcers are held admissible to prove thelr officiai 
acts, and \ve see no reason why the déclarations made by a surveyor, who 
claims to hâve run the line upon the ground, as to the location of a boundary 
line, may not, after the death of the surveyor, be proved by the wltness to 
■ïv'hom he made the déclarations. We might hesitate to go so far as to admit 
the déclarations of an Interested party, yet we hare no hésitation in saying 
that the déclarations of a surveyor as to an officiai aet of his own, made upon 
the ground, may be given in évidence, after his decease, by any compétent 
witness who heard the déclarations." 

In Hurt V. Evans, 49 Tex. 311, 316, it was held that the déclara- 
tions of a deceased owner of a tract of land as to the corners of 
the tract of which he was in i)ossession at the time they were made 
are admissible in a contest as to the locations of such corners and 
lin es. 
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The case of Eeeves t. Eoberts, 62 Tex. 550, is very much like the 
case at bar. A witness was on the stand, who had made a survey 
of the land in question. He testified that one Tinnon, an old sur- 
veyor, told him that he had been at that place (on the land surveyed) 
20 years before that time, and recognized it as the southeast corner 
of the grant; that he had seen bearing trees, and the marks on 
them, while they were standing; and that in making survèys in the 
neighborhood he had made that a beginning point. The court held 
that the évidence of déclarations made by Tinnon, in connection 
with his acts and means of knowledge, reaching back as they did 
for a period of 36 years prier to the trial, in connection with the 
other évidence in the cause, was admissible for the purpose of es- 
tablishing the ancient boundarv. 

In Russell v. Hunnicutt, 70 Tex. 657, 8 S. W. 500, the déclarations 
of a surveyor, giving his opinion as to the identification of corners 
and lines of the survey, were excluded because the land was not 
originally surveyed by him, and because it appeared that he had no 
previous knowledge of the original survey. The court, however, said : 

"Where It is shown that the surveyor was In a position to Icnow the truth 
of his déclarations from having made the original survey, or from other knowl- 
edge pos.çessed by him, the rule is différent." 

In the récent case of Ayers v. Harris, 77 Tex. 108, 115, 13 S. W.' 
768, a mémorandum, being properly identilied as being made by the 
surveyor, who died before the trial, was received in évidence. The 
court observed: 

"It is a well-recognized rule that the déclarations of the surveyor may be 
proved under the circumstances existing at the time of the trial of this cause. 
Such évidence can eertainly rank no higher, and cannot be se safe or satls- 
factory, as évidence written down by the surveyor at the time." 

The opinion of the suprême court in Hunnicutt v. Peyton, supra, 
indicates that in questions of private boundary déclarations of par- 
ticular facts, as distinguished from réputation, made by deceased 
persons, are admissible when "made by persons who it is shown had 
knowledge of that whereof they spoke, and who were on the land, 
or in possession of it, when the déclarations were made." 

In one of the Texas cases which we hâve quoted the court refers 
to the déclarations which were admitted as being those of persons 
who are disinterested, and in another one of the cases, the court 
said it might hesitate to go so far as to admit the déclarations of 
an interested party. We hâve found no Case, however, that excluded 
the déclarations, which were otherwise relevant, because the déclar- 
ant was interested. In several of the cases where the déclarations 
of owners in possession as to boundaries were received the déclarant 
manifestly had an interest, and yet the déclaration was received. 
Such déclarations, when not received as a part of the res gestse, 
and when not received as déclarations against interest, are really 
accepted in évidence as a substitute for the dead or absent déclarant. 
If he were présent as a witness, as the statutes now stand, his in- 
terest, or his being a party to the action, would not make him in- 
compétent. Eev. St. Tex. 1893, § 2300; Eev. St. IT. S. (2d Ed.) § 858. 
We do not think, therefore, that the fact that Jacob Keucliler had 
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an interest in the real estate involved in the controversy rendered 
his déclarations inadmissible. 

The only other question raised bj the plaintifE in the argument at 
bar or in the brieJÉs relates to the charge of the court. The charge 
and exception hâve been given in full in the statement of the case. 
It will be seen that the charge was intended to cover the several 
questions in the case. There are portions of it that are not objected 
to in the argument at the bar or in the briefs filed. An excerpt con- 
sisting of three sentences is selected by the leamed counsel for the 
plaintiff in error as being erroneous. It is as f ollows : 

"In order to détermine the location of a survey made on tlie ground, it is 
your duty to follow the footsteps of the surveyor to locate the survey on the 
ground as the surveyor made the survey. If you believe from the testimony 
that Keuchler, the surveyor who made the survey of the défendants, actually 
surveyed on the ground défendants' survey No. 3, commeneing at Keuchler or 
Elbow Lalje, and at which point he eonstructed said survey No. 3, you will 
return a verdict for défendants. If, on the other hand, you do not believe 
from the évidence that said Keuchler actually made said survey on the 
ground (and the presumption of law is that it was made on the ground, un- 
less the évidence In the case shows to the eontrary), then you will endeavor, 
from the évidence and the field notes, to ascertain where the surveyor in- 
tended to locate survey No. 3." 

This part of the charge was not singled out and excepted to on 
the trial. The exception there taken was to the entire charge. The 
objections which were stated in the exception reserved related to the 
entire charge. The objections were that the court did not charge 
the law applicable to the case made by the évidence ; that the charge 
was on the weight of the évidence; and that it incorrectly stated 
the issues involved, and failed to présent the law of the entire case 
under the pleading and évidence, and incorrectly stated the law as 
given. Thèse exceptions and objections manifestly go to the entire 
charge. 3s'o portion of it was selected for exception or objection. 
No separate objection was made to the part of the charge now 
singled out in argument for objection. It is well settled that a gên- 
erai exception to the whole of a charge to the jury will not avail a 
plaintiff in error if the charge contains distinct propositions, and 
any one of them is free from error. If the exception does not direct 
the attention of the trial court to a particular portion or portions 
of a charge to which objection is made, it raises no question for re- 
view in the appellate court. Burton v. Ferry Co.. 114 U. S. 474, 5 
Sup. et. 960, 29 L. Ed. 215; Anthony v. Eailroad Co., 132 U. S. 172, 
10 Sup. et. 53, 33 L. Ed. 301; Lincoln v. eiaflin, 7 Wall. 132, 19 L. 
Ed. 106; Oooper v. Schlesinger, 111 U. S. 148, 4 Sup. et. 360, 28 
L. Ed. 382. 

The assignments of error, we think, are not well taken. The 
judgment of the circuit court is alBrmed. 

PAEDEE, Circuit Judge (dissenting). The record shows that 
Jacob Keuchler, the deceased surveyor, whose déclaration was of- 
fered and admitted in évidence, was, at the time the déclaration 
was made, directly interested in a controversy inaugurated by him, 
then pending in the land oiSce, as to the boundaries of the tracts 
of land involved. He was making déclarations as a bystander not 
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engagea in the act of running lines, and in Ms own înterest, and 
presumably to his own advantage. Under no well-adjudged case 
that I hâve been able to find are self-serving déclarations, particn- 
larly when made after contest commenced, admissible in évidence. 
For the autliorities and a fuU, exhaustive discussion of the subject, 
see 1 Phil. Ev. (Cow., H. & Edw. Notes) pp. 218 et seq., 245. 

The majority opinion seems to rely on Texas cases, and a short 
review of them may be indulged in. The déclarations admitted in 
George v. Thomas, 16 Tex. 74, 92, were the déclarations of a pub- 
lic survejor, made while making the survey in question, and there 
was no suggestion whatever of self-interest in the survey. 

The papers offered in évidence in Stroud v. Springfleld, 28 Tex. 
649, 665, in regard to which it was said that, "if the genuineness 
of thèse papers had been sufficiently proved, we are of opinion that 
they would hâve been admissible in évidence as the déclarations of 
the parties making them," were papers purporting to he field notes 
and copies of fleld notes actually made when running a survey, and 
I can flnd very little authority from this obiter to hold that the 
subséquent déclarations of a surveyor after contest commenced, and 
in his own interest, can be admissible as évidence; particularly when 
I consider the case of Speer v. Coate, 3 McCord, 229, cited by the 
court as authority, wherein it is said: 

"It cannot be doubted at this day that the déclarations of deceased per- 
sons, vfho shall appear to hâve been in a situation to possess the information, 
and are not interested, shall, on a question of boundary, be recelved in évi- 
dence." 

The statement by the court in Welder v. Hunt, 34 Tex. 44, 48, to 
the efEect that "we see no reason why the déclarations made by a 
surveyor, who claims to hâve run the line upon the ground, as to 
the location of a boundary line, may not, after the death of the 
surveyor, be proved by the witnesses to whom he made the décla- 
ration," evidently refers to déclarations made by the surveyor at 
the time of running the alleged survey; but in that case the court 
took care to say, "We might hesitate to go so far as to admit the 
déclarations .of an interested party." 

In Hurt V. Evans, 49 Tex. 311, the ruling was in regard to the 
déclarations of a deceased owner, and waa as follows: 

"Surely, if the déclarations of a deceased person in référence to ancient 
boundary Unes are admissible at ail, as has been held by this court, those of 
James Lynch, the grantee of the land, who llved on his league, and sold ail 
three of thèse tracts, would be of the very highest authority, having been 
made when he had no interest whatever in favor of one or the other party." 

I am at a decided loss to understand how this case can be cited 
as authority for the proposition that the déclarations of a deceased 
surveyor, made after contest, and in his own interest, are admis- 
sible in évidence. 

In Eeeves v. Roberts, 62 Tex. 550, which is said by my Brethren 
to be very much like the case at bar, the déclarations admitted were 
those of one Tinnon, an alleged surveyor, made in connection with 
his acts and means of knowledge, reaching back as they did for a 
period of 36 years prior to the trial, in connection with other evi- 
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dence in thé case, and were held to be admissible for the purpose 
of establishing an ancient boundary. A most careful examination 
of this case fails to stiow that at the time the déclarations were 
made by Tinnon there was any contest as to the location of the 
ancient boundary, or that Tinnon had any interest whatever in the 
matters in regard to which he made the déclarations. The court 
cites Stroud v. Springfleld, 28 Tex. 6G1, and it must hâve taken as 
a part of the authority in that case Speer v. Coate, 3 McCord, 229, 
which seems to inslst that the déclarations of deceased persons ad- 
missible in évidence must be the déclarations of persons who were 
not interested. It would seem that the likeness of Keeves v. Rob- 
erts to the instant case is not so verv apparent. 

In Kussell v. Hunnicntt, 70 Tex. 657, 8 S. W. 500, wherein the 
court indulges in an obiter which my Brethren cite as authority, 
the court cites Speer v. Coate, 3 McCord, 229, Sutherland v. Keith, 
Id. 258, and Stroud v. Springfleld, 28 Tex. 649, in ail of which stress 
is laid upon the proposition that the déclarations must be disinter- 
ested. The court says, citing Hurt v. Evans: 

"One who has been the owner of a survey Is presumed to know his own 
fcOTindaries, and his déclarations as to boundarles, made alter he has parted 
wlth his title, and when he has no interest in favor of either party, are ad- 
missible after his death." 

In Ayers v. Harris, 77 Tex. 110, 115, 13 S. W. 768, the court cer- 
tainly said: 

"It Is a well-recognlzed rule that the déclarations of the surveyor may be 
proved under the circumstances existlng at the tlme of the trial of thls cause. 
Such évidence ean certainly rank no higher, and cannot be so safe or satls- 
factory, as évidence wrltten down by the surveyor at the time." 

But the déclarations referred to by the court were field notes 
and survey made by one Johnson, who made a survey of the tract 
in controversy prior to the Moreno grant, and the mémorandum of 
which, made by him at the time of the survey, was deposited in 
the gênerai land office at the same time that the title itself was 
deposited there, and carefully preserved ever since, and spoken of 
with vénération as "an archive," and which the court held to be, 
if not an archive of the gênerai land office, at least a mémorandum 
made by a surveyor at the time the work was done. 

Thèse are ail the Texas cases cited in the opinion of the majority 
bearing on this question, but I go further, and quote, as having 
pointed application, from Wallace v. Berry, 83 Tex. 328, 332, 18 S. 
W. 595: 

"Appellant sought to glve character to a transaction occurrlng between 
John Lee and Thurmond & Ray in 1874 by the déclarations of Lee made 
many years afterwards, and "we thlnk It clear that such déclarations were not 
adiùlssible as res gestœ; and, being self-serving, the fact that they were made 
whlle in possession of the land would not make them admissible for any pur- 
pose bearing on the question of title. Whart. Ev. § 1101; Whitney v. Hough- 
ton, 125 Mass. 451; Nourse v. Nourse, 116 Mass. 102; Duvall's Ex'r v. Darby, 
38 Pa. 59; Hogsett v. EUis, 17 Mich. 371; Morrill v. Titeomb, 8 Allen, 100." 

Considérable reliance seems to be placed on the case of Hunnicntt 
V. Peyton, 102 U. S. 333, 26 L. Ed. 113, which, after considering many 
ca&es herein cited, décides that the rule in Texas with regard to the 



TBACY V. EGGLESTON. 333 

admission of déclarations of deceased surveyors where boundaries 
are in suit is in accordance with the gênerai ruie. In that case, 
however, it is to be noticed tliat exceptions to tlie rule are well 
recognized, and therein the déclarations of a deceased surveyor wlio 
had preyioasly run tlie survey were rejected because not made when 
the surveyor was actually upon the ground. There was no question 
made as to the self-serving character of the déclarations offered, 
and the court distinguishes and approves Ellicott v. Pearl, 10 Pet. 
412, 9 L. Ed. 475, as foUows: 

"In that case, which was a writ of right for a tract of land, in which the 
location of a survey was a matter in controversy, a wilness was ofïered to 
prove that one Moore, who was dead, but whose name was purt down as one 
of the Chain carriers in mailing the original survey, and who was subsequently 
présent when Unes were run on the same land, had deelared that a certain 
corner was the corner made by the surveyor when the original survey was 
made and the Une was run for that survey. The évidence was rejected, and, 
this court ruled, correctly rejected, though the déclarations offered were made 
by one who was proved by other évidence to hâve assisted in running the 
line. This case is instructive, and we believe It is in harmony with the rule 
generally enforced in this country. It certainly Is in accord with the ruUng 
of the Engllsh courts." 

In the examination of this case I hâve made a study of ail the ad- 
judged cases and text-books at hand bearing on the point in ques- 
tion, and I hâve failed to find in a single adjudged case or in any 
text-book any countenance for the proposition that déclarations made 
by an interested party, owner, surveyor, chain man, after contest 
commenced, are admissible in évidence. 

It appears that Surveyor Keuchler made the surveys under which 
both parties in this case claim on the lOth day of November, 1877, 
as deputy surveyor of the Bexar land district; that thereafter, hav- 
ing a locative interest to the extent of one-half in the survey under 
which the défendants claim, which his heirs still hold, he instituted 
proceedings in the land oifice to withhold the patents until further 
surveys; and thereafter, in 1885, on a resurvey by the state survey- 
ors, one Von Eosenberg and others, Keuchler made déclarations in 
his own interest as to the location of the corner from which the 
original surveys were made. Thèse déclarations of this interested 
party in his own interest were admitted in évidence over the objec- 
tions of the plaintiffs. In my judgment, this was erroneous, and 
so decidedly prejudicial as to require the reversai of the judgment 
of the circuit court, and a trial de nova 

On Rehearing. 
(May 14, 1901.) 

SHELBY, Circuit Judge. The case of Wallace v. Berry, 83 Tex. 
328, 18 S. W. 595, we think, bas no application hère. It did not in- 
volve a question of boundary. In that case it was held that the 
déclarations of a grantor by deed absolute, remaining in possession, 
were not admissible to show that the deed was a mortgage. That 
was the point decided. The court said such déclarations were not 
admissible for any purpose "bearing on the question of title." That 
case surely cannot be considered as overruling the previous cases 
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holding that tlie déclarations of one in possession are admissible on 
the question of the boundaries of the tract lield bj him. Wharton 
distinguishes between the two classes of cases, saying, in section 262, 
that déclarations of a party taking possession of land are admissible 
•'as to the boundaries," and, in section 1101, that déclarations of a 
person in possession of land "in support of his own title are 
inadmissible." Whart. Ev. §§ 262, 1101. In the opinion handed 
down we quoted from Welder v. Hunt, M Tex. 44, 48, this expression, 
referring to déclarations as to boundaries: "We might hesitate to 
go so far as to admit the déclarations of an interested party." That 
case was decided before the passage of the act of May 19, 1871, 
that made parties and persons interested in the suit compétent wit- 
nesses. Acts Tex. (21st Sess.) pt. 2, p. 108. The expression quoted 
shows that the court would hesitate to exclude such déclarations, 
even before the passage of the statute. The incompetency as wit- 
nesses of parties and persons who are interested will account for 
many similar expressions in the older American cases. The reason 
for excluding déclarations as to boundaries made by a deceased per- 
son, who was a party or interested in the case, was that, if he were 
alive and présent, and his interest continued as at the time the déc- 
larations were made, he would not be allowed to testify. Now, when 
the parties and witnesses having interest are permitted to testify, 
there can be no logical reason for excluding the déclarations, if oth- 
erwise admissible, because of such interest. The fact that Keuchler 
pointed ont the loose pile of stone placed there when the survey 
was made was admitted in évidence without objection. It was an 
act, and not hearsay. No tenable objection could be made to proof 
of the act. A remark made by him relevant to the question of boun- 
daiy, while so pointing out the object, is a part of his act. Whart. 
Ev. § 262. Even before the statutes making parties and persons 
interested compétent witnesses, the rule was that self-serving déc- 
larations were admissible as a part of a transaction into which they 
immediately entered. Whart. Ev. § 1102. The objection that the 
rule, as applied in this case, will permit a litigant to make évidence 
for himself, is not well taken. When such déclarations are admitted 
as a part of the res gestœ, the usual limitations should always be 
applied, limiting the admissibility of the déclarations to such as 
accompany and become parts of an act admissible in évidence. 
When admitted under the rule relating to boundaries, they are ad- 
missible, under the Texas cases, only when the déclarant is dead, 
or not obtainable as a witness. It is not probable that such déclara- 
tions would be made with self-serving préméditation, to be used as 
évidence after the death of the déclarant. The fact that the dé- 
clarant must die, or at least become unobtainable as a witness, to 
make his déclarations admissible, prevents the rule being dangerous 
to the property interests of his adversary. We think the déclara- 
tions objected to are admissible in évidence, and the application for 
a rehearing must be denied. 
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LAFAYETTB BEIDGE 00. V. OLSHN. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 30, 1901.) 

No. 717. 

1. Master and Sbetant— Dutt of Master— Appliances and Place to Work. 
A master owes a positive duty to hls servants to use ordinary care to 
furnish appliances reasonably saie for tlieir use considering the nature 
of the service, and to provide a safe place to work, and keep it In suitable 
condition. Where he delegates such duty to another, he is responsible 
for its proper performance by such other, although the latter may be, 
as to other matters, a fellow servant -with the other employés, for whose 
négligence the master Is not responsible to them. 

3. Same— Dutt of Inspection. 

A bridge company owes a positive duty to its employés engaged In 
building a steel bridge over a river, the materials and parts of which are 
supported by a temporary vpooden structure during the vtfork, to furnish 
timbers for such structure which are reasonably fit for the purpose, and 
to hâve the same inspected by a person having the requisite technical 
knowledge and expérience to qualify him for the duty. Where, in such a 
case, no inspection was made, but the timbers and plank used were 
seleeted from a larger quantity by common workmen, by direction of the 
foreman in charge of the work, the company is liable for the death of a 
workman caused by the breaking of a defective plank, which was required 
to support a heavy load, the unfitness of which would bave been disclosed 
by a proper inspection by a compétent person, but was not apparent to 
an unskilled man. 

8. Same— Action for Death of Servant— Questions for Jury. 

Where it was the duty of a master to cause proper Inspection to be 
made of the timbers used in the false work built to support a steel bridge 
in course of construction and the workmen engaged upon It, the question 
whether the breaking of a plank used in such construction, which was 
not inspected, was due to a defect which such inspection would hâve dis- 
closed, so as to charge the master with notice of it, is one for the jury in 
an action to recover for the death of an employé resulting from such 
breaking. 

4 Trial — Instructions — Wbight and Effect of Expert Tbstimont. 

Where a question at issue in an action agalnst a master to recover for 
the death of an employé was whether the defect in a plank, the 
breaking of which was the cause of such death, was one which would 
bave been disclosed by a proper inspection, and one pièce of such plank 
was introduced in évidence, the jury were properly instnicted that in de- 
termining such issue they were not restrieted to the opinions of the expert 
witnesses, but had the rlght to use their own intelligence and the knowl- 
edge and expérience of lumber which they brought with them into the 
jury box, in connection with their inspection of the exhibit. 

5. Appeal — Rbvibw of Charge — Sufficikncy of Exception. 

To entitle a plaintifC in error to the review of instructions, the excep- 
tion taken must hâve been sufflciently spécifie to point out to the trial 
court the particular matter of law objected to. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The défendant in error brought suit to recover damages for the death of her 
intestate, John Olsen, who was drowned in the Illinois river through falling 
from a temporary bridge or scaffolding while in the service of the Lafayette 
Bridge Company. The déclaration contains six counts. The first four counts 
substantlally charge that the Lafayette Bridge Company, in charge of and 
engaged in constructing a bridge across the Illinois river near the clty of 
Spring Valley, negligently sufCered the bridge to be In bad and unsafe condl- 
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tlon, and to be erected In an unsafe manner; that the bridge and the scafCold- 
Ing used In Its construction rested upon planks oî insufflcient size and strength, 
and insuffleiently braced or supported to bear the weight placed upon them, 
by reason whereof one of the planks -was broken, and Olsen, then pushlng a 
car laden with material for the bridge, was cast into the waters of the Illi- 
nois river, and killed. The flfth count, charging incompetency of the foreman, 
need not be stated, as no évidence was adduced to support it. The sixth coiint 
charges that the bridge company furnished for the scaiîolding to be used in 
the érection of the bridge unsound, bnotty, imperfect, weak, and insufflcient 
planks and boards for the construction of the scafColding, or temporary struc- 
ture, to support the permanent structure of the bridge while in course of 
érection; and that one of the planks used broke, eausing Olsen to be cast into 
the waters of the river and drowned. Concerning the principal facts of the 
case there is not much dispute, and they are, in the main, stated correetly In 
the briefs. In the spring of 1898 two spans of a bridge exteuding north and 
south over and across the Illinois river near Spring Valley were washed out. 
The bridge company contracted to put in a temporary structure for immédiate 
use, and then to replace the two spans washed out with two spans of a steel 
bridge. In May, 1898, the bridge company corstructed the temporary bridge, 
supported on rows of piles driven into the bed of the river, with a flooring of 
3x12 ineh pine boards. In July, 1898, the construction of the new bridge was 
commenced. The temporary bridge was removed, with the exception of the 
rows of piles, and possibly the crossbeams fastened across the top of each 
row. The planks were piled upon the unlnjured part of the original bridge for 
use in making the floor of the permanent bridge. From thls pile of planks, 
estimated at 230, were taken such as were needed to construct the false work 
or scaffolding, which was a temporary structure btiilt upon the rows of piles, 
and the span of the new steel bridge rested upon it during the process of con- 
struction and until put together so as to become self-supporting, when the 
false work and piles were to be removed. In the construction of the perma- 
nent bridge the steel work was hauled upon the temporary bridge to the 
point where it waa to be used on a hand car pushed upon one of the spans 
of the new bridge. Each span was about 20O feet In length, and consisted of 
10 panels, each panel being 19 feet 10 Inches in length. At the time of the 
accident the north span, Includlng the laylng of the floor, and the steel work 
of four panels of the south span, had been completed. Work was then being 
done on the second panel from the north end of the south span. The flooring 
of the temporary structure on that part of the bridge had been necessarily 
torn up. A track was made on which to run the car upon which the steel 
was hauled to the point where It was to be used. In the panel where the 
accident occurred there were two planks upon which the I-beam rested on 
the west or down-stream side. They were designed to extend the distance 
between two bents, about 17 feet; but for a distance of about 8 feet from 
the north piling there was but one plank, the top plank extending only to a 
point 8 feet from the north piling, the other end of it extending over a por- 
tion of the panel immediately south. On the evening before the accident the 
car was loaded with two steel ehords each 19 feet long, and each of the weight 
of 925 pounds, placed lengthwise on the car. The car was 8 feet long and 4 
feet wide, and weighed 300 pounds, and was pushed to the edge of the com- 
pleted span, and there left for the night. Upon resuming work In the morn- 
ing, four or five men, including the foreman and Olsen, began to push it along 
the track to the place desired. When the car had gone a distance of about 
15 feet, the lower one of the planks supporting the I-beam, which in turn 
supported a portion of the track and load, broke, eausing the track to sag, pro- 
ducing displacement of the track and boards at that point. Immediately aft- 
erwards Olsen was seen in the river, coming near to the surface of the water, 
but he sank again, and was drowned, his body being recovered about an 
hour afterwards. The plank that broke was defeetive, having in it a curl 
in the grain of the wood at the point where It broke which weakened it, and 
rendered it insufflcient to support the weight placed upon it. It had been in 
use in the floor of the temporary bridge, and was a 3x12 inch pine plank, and 
new when put into the temporary floor, where it had been in use from two to 
three months. It had been taken out with the rest of the planking, and 
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placëd at fhe nortb end of the bridge In a pile, for Tise as oceasloii mlght t&- 
quire. Olsen had assisted In removing and piling up thèse boards and In 
taking the planks from the pile and laying them upon the structure. The ma- 
terial was furnished by the bridge company. The work was In charge of 
one Luke, who was the sole représentative In the state, of the bridge company, 
hiring, paylng, and discharging the men, dolng ail the bujing and ail the 
paying. Olsen was a common laborer, prlnclpally engaged as a teamster and 
roustabout. He did not work on the temporary structure, the uncompleted 
part of the bridge, but, under tiie direction of Luke, assisted in hauling the 
planks to the point desired. It is assigned for error that the court erred in Its 
refusai to direct a verdict for the défendant; that It erred In the admission 
of évidence; that it erred in its refusai to Instruct and in its instructions 
to the jury, as sufficiently stated in the opinion of the court. 

George P. Haywood, for plaintifE in error. 

A. K. Greenwood and Henry S. Robbins, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BlINN, Dis- 
trict Jndge. 

JENKINS, Circuit Judge, after the f oregoing statement of the case;, 
delivered the opinion of the court. 

We hâve held in Reed v. Stockmeyer, 34 U. S. App. 727, 20 0. C. A. 
381, 74 Fed. 186, that it is the duty of the master to use ordinary care 
to furnish appliances reasonably safe for the use of servants, — such 
as, with reasonable care on his part, can be used without danger save 
such as is incident to the business in which such instrumentalities 
are employed; that it is also the duty of the master to use like care 
to provide a safe place in which the laborer may perform his work, 
and to keep it in a suitable condition. Thèse duties may not be fore- 
gone, and, when delegated to be performed by another, that other is 
a vice-princ\pal, and quoad hoc represents the principal, so that his 
act is the act of the principal. That other may hâve a dual character, 
— ^vice principal with respect to the duty due from the master to the 
servant, and co-servant with respect to his acts as a workman. In 
case of injury, the question of the liability of the master turns rather 
on the character of the act than on the relations of the servants to 
each other. If the act is in the discharge of some positive duty owing 
by the master to the servant, then négligence therein is the negli 
gence of the master; otherwise, there should be personal wrong on 
the part of the master to render him liable. Thèse principles we 
understand to be established by the ruling of the ultimate tribunal. 
Eailroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; 
Railroad Co, v. Keegan, 160 U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418; 
Eailroad Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. Ed. 999, 
Railroad Co. v. Conroy, 175 U. S. 32.3, 20 Sup. Ct. 85, 44 L. Ed. 181. 
This duty of the master owing to the servant is not absolute, but 
relative, measured by the nature and character of the employment 
and the nature of the location and the surroundings. In the case at 
bar the work to be done was accompanied by danger arising not 
only from location, but from the great weight to be supported. In 
furnishing plank to be used for such support, the master owed to 
the servant the positive duty of furnishing material reasonably fit 
for the purposes of the contemplated use. In the reasonable dis- 

108 F.— 22 
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charge of his duty he should ascertain if the plank furnislied were 
reasonably gufiQcient to béar the weight to which they were to be 
subjected. That was matter of technical knowledge and expérience, 
which could not be left to the judgment of a common laborer. It 
was also the duty of the master to hâve proper inspection of the 
lumber fumished, to ascertain its soundness, for upon that de- 
pended its breaking strength and its ability to sustàin the ordinary 
working strain to which it would be subjected. It was incumbent 
upon the master, under the circum stances of this case, and in view 
of the peculiar defectiveness of the plank that broke, to hâve shown 
that such inspection was had before the employment of the material 
in work in which life was at stake if tlie material was détective. 
So far as the record discloses, no such inspection was had. The 
plank in question had a curl in the grain of the wood at tbe point 
where it broke, rendering it wholly unflt to support the weight 
placed upon it. Mr. Modjeski, a witness for the plaintiff in error, 
and a consulting engineer of considérable expérience, states, with 
référence to the defective plank, a portion of which was produced 
as an eshibit: "The curl would very much diminish the strain the 
board would bear. It is curled on both edges. It looks as though 
the flber was discontinued entirely." He further asserted that 
ordinarily the defect or curl would probably pass unnoticed; that he 
did not think a foreman in constructing the false work for the bridge 
would notice the defect; that there was a break in the plank which 
could be seen by close observation; that the defect might be observed 
by close inspection; that "I think that a man whose business it was to 
construct scafEolding upon which the lives of men depended, and 
whose duty it was to see that he got sound lumber, would see the curl 
of the lumber with the naked eye." The engineer of the Jbridge Com- 
pany testifled that a man of ordinary care would very likely not hâve 
observed the defect, although "it is a question hard to answer, uniess 
you hâve it ail hère" (referring to the fact that but part of the 
broken plank had been produced); that planks sometimes hâve such 
defects that cannot be observed except upon careful inspection. If 
the duty of inspection was delegated to the foreman in charge of the 
work, it was not perf ormed. He instructed common laborers to sélect 
the plank, and to pick out the best. Such sélection, however, is not the 
inspection which duty to the servant required. The common laborer 
might form some judgment between two sticks of timber, and sé- 
lect the better one as they appeared to his uninformed and inex- 
perienced mind; but he could not discover that which required for its 
ascertainment technical knowledge of woods and the ripened judg- 
ment of an expert. There is no évidence of inspection by principal 
or by vice principal; and, failing therein, the master is chargeable 
with knowledge of such defects as would hâve been ascertained by 
proper inspection by a compétent person. The évidence produced by 
the master renders it probable that proper inspection would hâve 
discovered the defect. It was a question to be submitted to the jury 
whether the duty of inspection and the duty to furnish suitable ma- 
terial had been performed. The request to direct a verdict was, there- 
fore, properly overruled. 
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The plaintifl in error preferred three requests to charge the jury, 
which are substantially to the effect that, if the bridge company had 
furnished an abundance of sui table material and appliances from 
which the foreman and other workmen engaged in the construction 
of the bridge could sélect such as was needed for the several parts 
of the temporary structure, then the défendant had performed its 
duty, and is not liable for any mistake in judgment by the foreman 
or other servants in the sélection of suitable material out of the 
mass provided for use, although the plank in question was détect- 
ive. There is one objection common to the three requests which 
renders them improper. Each of them excludes the question of the 
duty of the défendant in a work of this character to hâve proper in- 
spection of the lumber furnished. It is not sufficient discharge of 
the master's duty that sufficient good material should be mingled 
with bad material in a common mass. As we hâve pointed out, the 
duty of inspection could not be put aside or delegated for perform- 
ance to ignorant and inexperienced men. If the defect were ob- 
vions, the master failed in duty in permitting the use of the de- 
fective plank. If proper inspection would hâve disclosed the de- 
fect, although it was not apparent to the uneducated eye, there is 
imputed to the master knowledge of that which a proper inspection 
would hâve furnished. If the defect were latent, and not discover- 
able upon proper inspection, the master would not be responsible, 
for his failure to inspect worked no harm. The requests to charge 
wholly ignored this duty of the master, and their rejection is there- 
f ore unavailing. 

In submitting to the jury the question whether the defect was 
such as to charge the master with notice of it, and referring to the 
fact that only a part of the détective plank which was broken was 
exhibited, and to the testimony of expert witnesses that had ex- 
amined the part of the plank in évidence, the court charged the 
jury that they had a right, from aU the circumstances in the case, 
and from their inspection of the pièce exhibited, to détermine wiiat, 
in ail probability, the other side or end of the plank would show if 
produced; that the jurymen had a right to use their expérience of 
lumber of this kind, and supply, as far as that expérience and their 
good judgment went, the missing portion of the plank; that they 
were not restricted to the testimony of witnesses; that they might 
use their own intelligence, and their own expérience with lumber, 
and the knowledge which they brought with them into the jury 
room; and that it was their duty to use that information as much 
as the information they got from the witnesses. The question then 
being considered was whether the defect was obvions, and whether 
proper inspection of the plank would hâve disclosed the defect. 
Experts in woods had testifled upon the subject, and there was possi- 
bly some conflict in their évidence, although, as we read their testi- 
mony, there was not much dispute that a proper inspection by an 
expert compétent to judge of the sustaining strength and the char- 
acter of woods would hâve discovered the defect; but, assuming 
the conilict, we think it compétent for a jury, in judging of the opin- 
ions of experts, to bring to the question the application of their own 
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knowledge and expérience. The experts testified to tlieir opinions. 
The force of such opinion is to be determined by the jnry, and they 
might properly bring to bear, in considering the value which they 
should place upon the opinions expressed, their own good sensé, judg- 
ment, and expérience. 

In Head v. Hargrave, 105 U. S. 45, where witnesses had testified 
to the value of professional services, the court, by Mr. Justice Field, 
said: 

"To direct them [the Jury] to find the value of the services from the testl- 
mony of the experts alone was to say to them that the issue was to be deter- 
mined by the opinions of the attorneys, and not by the exercise of their own 
judgment of the facts on which their opinions were given. The évidence of 
experts as to the value of professional services does not dlffer in principle 
from such évidence as to the value of labor in other departments of business, 
or as to the value of property. So far from laying aside their ovra gênerai 
knowledge and ideas, the jury should hâve applied that knowledge and those 
ideas to the matters of fact in évidence in determining the weight to be given 
opinions expressed, and it was only In that way that they couUl arrive at a 
just conclusion." 

In The Conqneror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937, dam- 
ages were claimed for the détention of a boat, and it was urged that 
the amount of the damage should be determined by the testimony 
given as to the value of the use of the boat. The court, by Mr. Justice 
Brown, obsen'ed: 

"While there are doubtless authorities holding that a jury • * • has no 
right arbiti'arily to ignore or discrédit the testimony of unimpëached witnesses 
so far as they testify to facts, * * * no such obligation attaches to wit- 
nesses who testify merely as to their opinion; and the jury maj' deal with it 
as they please, giving it credenee or not, as their own expérience or gênerai 
knowledge of the subject may dictate. * * * The nltimate weight to be 
given to the testimony of experts is a question to be determined by the jury, 
and there is no rule of law which requires them to surrender their judgment, 
or to give a controlling influence to the opinion of sclentiflc witnesses." 

In the fourteenth, fifteenth, sixteenth, and seventeenth paragraphs 
of the charge, to which exceptions were taken, the court beiow dealt 
with the question of the character which the foreman assumed with 
respect to the sélection of this plank, and whether sélection of it by 
him would be sélection by the company, and his négligence in the 
sélection the négligence of the company; or whether he stood in the 
light of a fellow servant, and therefore the master would not be re- 
sponsible for his act. The court chargea that under the circum- 
stances the foreman stood in the stead of the company, and his act 
in that respect was the act of the company; "that, if it were within 
his opportunity to prevent the use of this plank, and from his neglect 
this plank went into the structure of the false work, then that négli- 
gence is imputable to the company, the same as if the company were 
itself présent, and had taken the plank he actually took, and placed 
it in the structure." The court further charged that, if the jury 
were satisfled "that the plank in question was détective, and that 
the defect was obvious, and that it being placed there in this false 
work was négligence of the foreman, and that the foreman had an 
opportunity or had knowledge of its having been placed there, and 
that the foreman had ail the powers which I hâve named, and which 
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are not disputed, the company would be responsible for his neglect." 
It may not be denied that in the argumentative part of the charge 
leading up to the instruction stated there are some things stated of 
doubtful correctness, and, if given in a charge to a jury, when the 
question of principal or vice-principal hung in the balance, we should 
hesitate to sustain them. It must be remembered, however, that 
there is hère total failure of évidence that the master had procured 
this lumber to be inspected ; that by authority of the master the lum- 
ber was purchased by, and used under the direction of, this foreman 
in this work. The duty of inspection would seem from the évidence 
to hâve been delegated to the foreman. There is no évidence that 
that duty was performed by him. In respect thereof he stood for 
the master, and was vice-principal, and was not co-servant with those 
employed upon the structure. The charge to which objection is taken 
makes the question of liability to dépend upon the question whether 
the defect was obvious, and the détective plank placed in the false 
work through the négligence of the foreman. If any just exception 
can be taken to this charge, it is that it was too favorable to the 
bridge company. It was not bound only in the event that the defect 
was obvious. It was chargeable with such knowledge as a proper in- 
spection would hâve given. The defect may not hâve been obvious to 
the untrained eye and the unskilled laborer, or to the foreman; but 
to one experienced in woodcraft, as the évidence shows, the defect 
might hâve been discovered, and, if discoverable, the master is charge- 
able with the knowledge which inspection would hâve given. 

Certain évidence was objected to upon the ground that it was not 
cross-examination. It is largely a matter of discrétion with the 
trial court to détermine the extent to which a cross-examination will 
be pennitted, and we are not disposed to interfère with that discré- 
tion where it is manifest — as we think it hère is — that a just verdict 
bas been rendered, and that the testimony objected to could not hâve 
improperly affected the resuit. The exception to that part of the 
charge bearing upon the testimony so adduced is too gênerai, failing 
to indicate the ground of objection. Stewart v. Morris, 37 C. 0. A. 
562, 96 Fed. 703; Columbus Const. Co. v. Crâne Co., 40 C. 0. A. 85, 
98 Fed. 946; Id., 41 C. C. A. 189, 101 Fed. 55; Adams v. Shirk, 43 
C. C. A. 407, 104 Fed. 54. 

We hâve considered the other objections urged, and do not find 
them of sufficient merit to warrant discussion of them- The judg- 
ment is afiQrmed. 



NBWGOLD V. AMERICAN ELBCTEICAL NOVELTY & MFG. OO. 

(District Court, S. D. New York. Aprll 17, 1901.) 

DiscovBBT— Eequiring Peoddction of Bocks ob Papees— Action pok Pen- 
alty. 

In a qui tam action under Rev. St. i 4901, to recover the penalties 
thereby imposed for falsely marking an article as patented, the défende 
ant cannot be compelled, under section 724, to produce books or papers 
containing évidence against hlmself, either for use in évidence or for the 
Inspection of the plaintifC before the triaL Such an action is pénal in 
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character, while section 724 expressly applies only to cases where the 
party might be compelled to produce the books or papers "by the ordlnary 
rules of proceeding In chancery," which never allowed a bill of discovery 
to be maintained in aid of an action for a penalty or forfeiture. 

S. Samb — Waivbr op Privilège. 

The fact that a party produced certain books or papers in an equity 
suit is not a waiver of his privilège to refuse to produee them in anothor 
action against him to recover a penalty, in which they are desired to fur- 
nisb évidence against him. 

At Law. On motion to compel défendant to produce books and 
papers. 

Clifford E. Dunn, for plaintiff. 

Ewing, Whitman & Ewing, for défendant. 

BROT\TSr, District Judge. In the above qui tam action, wliich. is 
brougbt under section 4901 of the United States Kevised Statutes for 
the recovery of |40,000 for the alleged false marking of 400 articles 
as patented, a motion is made that the défendant be compelled to 
produce its books and papers before trial for examination by the 
plaintiff, for the purpose of shoAving the number of penalties alleged 
to hâve been incurred. 

The right to the production or discovery of thèse papers is based 
upon section 724 of the United States Eevised Statutes, which pro- 
vides as follows: 

"Sec. 724. In the trial of actions at law, the courts of the United States 
may, on motion and due notice thereof, require the parties to produce books 
or vi'ritings in their possession or power, which contain évidence pertinent to 
the issue, in cases and under circumstances where they might be compelled 
to produce the same by the ordinary rules of proceeding in chancery." 

In the case of Bloede Co. of Baltimore City v. Joseph Bancroft & 
Sons Co. (0. C.) 98 Fed. 175, it was held that the provisions of the 
above section, together with other provisons of the state statute, 
would authorize an order for the production of books and papers be- 
fore the trial, as well as at the trial itself. 

Without considering the other objections that hâve been raised 
to the relief sought, it is sufiQcient to point out that the last clause 
of the section above quoted, as well as the provisions of section 860 
of the United States Eevised Statutes forbidsthe granting of this mo- 
tion. The language of section 4901 expressly describes the recovery 
in actions like the présent as the recovery of a "penalty." For every 
such offense it is declared "the défendant shall be liable to a penalty 
of not less than |100; one-half of said penalty to the person who shall 
sue for the saine, and the other to the use of the United States to be 
recover ed by suit," etc. 

In the case of Prench v. Foley (D. G.) 11 Fed. 801, 804, this statute 
was described as being "a highly pénal one," and the rules applicable 
to pénal statutes were considered to be applicable to section 4901. 
I do not see how it can be otherwise constrned; and upon this view 
of the statute, a motion like the présent cannot prevaU. In the case 
of Counselman v. Hitchcock, 142 U. S. 547, 563, 12 Sup. Ct. 198, 35 
L. Ed. 1114, it is said: 
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"It Is an ancient principle of the law of évidence, that a witness shall not 
be compelled, in any proceeding, to make disclosures or to give testimony 
which will tend to criminate him or subject hlm to fines, penaltles or £or- 
feitures:" 

— And numerous cases are there cited to that effect. See, also, In re 
Feldstein (D, C.) 103 Fed. 269. The provision of section 724 above 
quoted, expressly limits its application to cases and circumstances 
where the party "might be compelled to produce the books and papera 
by the ordinarj' rules of proceeding in chancery." But no such pro- 
duction as hère sought would be required by the ordinary rules of pro- 
ceeding in chancery for use in an action for penalties like the présent. 
"It is a universal rule in equity," says Story, J., "never to enforce 
either a penalty or a forfeiture; and a bill of discovery will not lie in 
a case which involves a penalty or a forfeiture." 2 Story, Eq. Jur. 
§§ 1319, 1494, 1509; Story, Eq. PI. § 575; 1 Greenl. Ev. § 4512; Fost. 
Fed. Prac. § 84, p. 140; Stewart v. Drasha, 4 McLean, 563, Fed. Cas. 
îvo. 13,424; Atwill v. Ferrett, 2 Blatchf. 39, 44, 45, Fed. Cas. No. 640; 
Johnson V. Donaldson, 18 Blatchf. 287, 288, 3 Fed. 22; U. S. v. White 
(C. C.) 17 Fed. 561, 565. 

Section 860 of the United States Revised Statutes, moreover, pro- 
vides that no "discovery or évidence obtained from a party or witness 
by means of a judicial proceeding in this or any foreign country shall 
be given in évidence, or in any manner used against him * * * 
in any court of the United States in any criminal proceeding or for 
the enforcement of any penalty or forfeiture." See, also, the case 
of Boyd T. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, where 
the gênerai subject is considered in its broadest relations, and even 
an express provision of an act of congress for the discovery of books 
and papers was held to be unconstitutional and void. 

In the case of Johnson v. Donaldson, 18 Blatchf. 287, 3 Fed. 22, 
where "forfeitures" of money and property were sought under section 
4965 for an unauthorized sale of copyrighted chromos, it was held 
by Wallace, J., on appeal for the reasons above stated that no error 
was committed by the court below in refusing to compel the défend- 
ant to f umish évidence against himself by the production of his books 
and papers. In section 4965, which was under considération in that 
case, the language of the statute is that an offender "shall forfeit to 
the proprietor aJl the plates, and shall further forfeit |1, for every 
sheet of the same found in his possession, and in case of a paint- 
ing," etc., "he shall forfeit |10 for every copy of the same in his pos- 
session or by him sold or exposed for sale; one-half thereof to the pro- 
prietor and the other half to the use of the United States." The 
action was treated as of course one for a penalty or forfeiture. 

In the case of Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 62, 44 L. Ed. 
109, where "damages" were sought to be recovered under section 4966 
for an unauthorized performance of a copyrighted dramatic composi- 
tion, it was held that actions under that section were not pénal ac- 
tions, referring to the previous ruling and discussion of that subject 
by the suprême court in the case of Huntington v. Attrill, 146 U. S. 
657, 667, 13 Sup. Ct. 224, 36 L. Ed. 1123. The grounds of the décision 
were that section 4966 describes the recovery as "damages" for the 
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priva te wrong alone, and it is not called a penalty or a forfeiture; 
and because the recovery inures wholly to the person injured. 

Qui tam actions like the présent are expressly distinguished, in 
which the recovery inures in part to the government and is given to 
redress a wrong to the public, as well as to the individual. Section 
4901, moreover, under which the présent action is brought, not only 
describes the recovery as a penalty, but omits altogether any spécial 
référence to any private injury to the patentée, but seems to contem- 
plate only the deceit of the public and the public wrong; and it ac- 
cordingly makes the penalty recoverable "by the person who shall sue 
for the same" one half for his beneflt, and the other half to the use 
of the United States, without distinction whether the suitor be the 
patentée or an informer. 

Upon the reasoning and authority of the décisions last cited, I can- 
not doubt that the rulings in Johnson v. Donaldson and in Trench v. 
Foley, supra, holding that actions under section 4901 and section 
4965 are pénal actions were correct, and that the défendants therefore 
cannot be required to furnish évidence against themselves. 

The moving affldavits do not show any waiver of défendantes priv- 
ilège, but only that in a prior equity suit between other parties, an 
officer of the défendant voluntarily testified that the mark hère com- 
plained of had been affixed by défendant to certain goods. That 
would not operate as a waiver in this action; nor were any books 
there produced. Before this motion was made the défendant refused 
to produce its books. Even had they been produced in another suit 
for another purpose, and on a différent issue, that would not consti- 
tute any waiver in this suit for penalties. On that point the case of 
Daly V. Brady (C. C.) 69 Fed. 285, is precisely applicable, and as to that 
point there has been no reversai. 

As it is clear that no évidence obtained by the plaintifE in the way 
desired could be used by him on the trial, the motion must be denied. 



KANSAS CITY STAR CO. v. CARLISLE. 

(Circuit Court of Appeals, Eighth Circuit. March 29, 1901.) 

No. 1,447. 

LiBEL — Action pob Damages— Evidbkce. 

In an action for libel based on tlie publication by défendant in its news- 
paper of an article purporting to give an account of the plaintifC's arrest 
on a criminal charge and removal to another state for trial, and making 
certain libelous statements regarding the plaintiff to the efCect that he 
was a member of a gang of cattle thieves, défendant filed a plea in justifi- 
cation and aiso a plea in mitigation of damages, in the latter of -which 
pleas -was embodied an article, subsequently published by the défendant, 
■which stated that the case against the plalntifC had been dismissed and 
that he had tteen able "to convince the prosecutor that the charges were 
false." Défendant also averred in its plea of justification that the crim- 
inal case "was never tried on its merits," and counsel for the défendant in 
his opening statement said to the jury, in substance, that the criminal 
proceediug was dismissed as against the plaintiff because he turned 
state's évidence. A contested issue arose during the trial and was sub- 
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mltted to the Jury as to whether the défendant filed Its plea of Justifica- 
tion In good faith, believlng or havlng reason to believe that the plaintlff 
was guilty of the crime charged against him. The trial judge admltted In 
évidence over an objection of the défendant the entire record of the crim- 
Inal case against the plaintiff, consistlng In part of a sworn statement 
of the prosecuting attomey, which he had flled, giving hls reasons for 
the dismissal of the action without a trial; but in doing so the trial 
judge instructed the jury that such évidence should not be cousidered as 
bearing upon the question of plaintiffs gullt or Innocence of the charge 
made against him. Held, that such action was proper; that in view of 
the false inferences which might be drawn from the statement made by 
the defendant's attorney In his opening, and from the statements con- 
talned in the defendant's pleas, the plaintifC was entltled to show ail of 
the circumstances attending the dismissal of the crimlnal proceeding, so 
far as the record of the court in that case would disclose; that the 
entire record in said case was also admissible as bearing upon the issue 
•whether the défendant had filed its plea of Justification in good faith, 
inasmueh as it appeared that the défendant was fuUy acquainted with 
the contents of the entire record in the crlminal case before such plea 
was filed. Sanborn, Circuit Judge, dissenting. 

2. Same— Plea in Mitigation of Damages— Evidence of Good Faith. 

In those states where by statute a plea in mitigation of damages may 
be filed in connection with a plea of Justification, and évidence in support 
of the former plea may be recelved although the latter plea Is not estab- 
lished, an issue concerning the good faith of the défendant inheres In 
every action for slander or llbel where a plea In Justification is flled and 
is not sustained by the proof, since the Jury, in determining whether 
punitive damages should be assessed, are entitled to consider whether 
the plea was interposed in good or in bad faith, and évidence havlng 
any legitimate tendency to develop the defendant's motive should be 
recelved. Sanborn, Circuit Judge, dissenting. 

8. Same — Issues and Proof. 

Where the plaintiff in an action for llbel or slander introduces In évi- 
dence facts not pleaded by him, to create an Inference of express malice, 
and to lay a foundation for punitive damages, the défendant may, in turn, 
prove facts not pleaded, but whlch hâve a tendency to rebut such Infer- 
ence. 

4. Same— Plea of Justification. 

Where an article published by défendant, whlch Is made the basls of 
an action for llbel, in substance charged that plaintiff was a member of 
a band of cattle thieves, and the agent through whom stolen cattle were 
sold, a plea of justification mnst allège spécifie Instances of the theft 
of cattle by plaintiff, or of the receipt and sale by him of stocis, knowlng 
them to hâve been stolen; and the évidence In support of such plea must 
be confined to the instances so pleaded. 

6. Same— Evidence— CoMPETENCT of Partt's Own Déclarations. 

In an action for libel, défendant flled a plea of justification, in which 
It was alleged that plaintifC had recelved certain cattle, knowing them 
to bave been stolen, and that such cattle had been eut out from his herd 
by a person deputized by the sherifC for that purpose. Held, that pluintifl: 
was entitled to show, either by his own testimony or that of other wit- 
nesses, what was said and done at the time he was notifled by the person 
so deputized that the stolen cattle had been f ound in his herd, includlng 
the statement made by him to such person in explanation of the manner 
In which such cattle came into his possession. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This is an action of libel. which was brought by Harold Carlisle, the de- 
fendant In error, against the Kansas City Star Company, the plaintifC in error. 
The libel complained of was published in the Kansas City Star, a daily news- 
paper published by the défendant company, In its issue of February 20, 18&7; 
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the entire article being as foUows (those portions of the article whleh -were 
eomplalued of as Ubelous are Indlcated by italics): 

"Arrested as a Thief. 

"Harold Carliste, a Main Street Merchant, under a Cloud — Said to hâve been a 

Member of a Band of Cattle Thieves — To be Taken to Colorado To- 

Morrow to be Prosecuted — Had a Denver Office. 

"Harold Oarlisle, of the flrm of Carlisie, Peters & Co., dealers in furnishing 
goods at 818 Main street, was arrested this morning at hls home, In West- 
port, by Détective O'Hare and Sherife John D. Keeder, of Mesa county, Colo- 
rado, charged with recelving eight head of cattle stolen from the Utah Cattle 
Company's ranch in Mesa county. SherlfC Eeeder has secured réquisition 
papers for Carlisie, and will start for Colorado to-morrow morning with his 
man. Before Carlisie engaged In the furnishing goods business in this city, 
four years ago, he was a stock dealer in Colorado, in which state he is well 
known. Although doing business in this city, he has spent most of his time 
in Denver and other Colorado cities. His family live at 205 Woodworth 
avenue, Westport. Carlisle's arrest is the outcome of the capture of Frank 
White, a noted Colorado cattle thief. He is nom in jail at Grand Junction, 
Colo., and has oonfessed to shipping cattle to Carlisie, who has a cattle office in 
Denver. The eight head of cattle with which Carlisie is charged with receiving 
were stolen last June by White from the Utah Cattle Company's ranch in Mesa 
county. They were shipped to Carlisie at Dallas, Colo., where they were seized 
by Sheriff Beeder. Shortly after that sixty more head of stolen cattle, consigned 
to Carlisie at Denver, were seized by the sheriff. JReeder says Carlisie was not 
arrested at that time because the auihorities did not hâve sufflcient évidence to 
show that he knew the cattle had been stolen. Jteeder says that now he has con- 
clusive évidence that Carlisie was a member of the gang of cattle thieves which 
has been operating extensively in the western part of the state of Colorado; that 
he acted as agent for the thieves in disposing of their stolen stock. Oarlisle had 
nothing to say about the charge, and refused to discuss the viatter with the offlcer. 
He is an Englishman of médium size, vrith dark hair, and wears gold-rimmed 



The défendant admitted the publication of the article aforesaid, and filed a 
plea justifylng the publication, the material parts of which plea were as fol- 
lows: 

"Défendant says: That on or about the months of April, May, and June, 
1896, and for a long time prior thereto, plaintiff, Harold Carlisie, one William 
E. Gordon, and others were engaged in conspiracy, and were members of a 
band of cattle thieves organized for the purpose of rustling (that is, stealing 
cattle) in the states of Colorado and Utah, or at sueh place or places as such 
larceny might be perpetrated. That the part performed in said conspiracy by 
plaintiff was to guide and direct the same, as a rule, from a distance; to take 
no band in the actual rustling of cattle, but to only receive and sell the same, 
and by standing ostensibly aloof, and maintaining as far as possible a seem- 
ingly honest bearing amongst certain business men and cattle buyers, be 
thereby the better enabled to get said stolen cattle past the inspectors and 
others, and couvert them into money. That the part performed by said Wil- 
liam B. was to act as a go-between between said cattle rustlers and the plain- 
tiff; to Immediately control said rustlers in the larceny of cattle, or to pur- 
chase cattle from outsiders knowing them to hâve been stolen; and, having 
collected said stolen cattle, to deliver them to plaintiff at some designated 
place, or to so mingle said stolen cattle with others honestly acquired, and so 
mutilate the brands on said stolen cattle, as to élude discovery. That the 
other conspirators above referred to were men employed by plaintiff and 
said Gordon In and about the ranch and range of said plaintiff and said 
Gordon, and who, in connection with their other duties, rustled cattle for 
their employers as opportunity presented, or they were men who, while not 
regularly employed at said ranch, were cattle thieves, and became a part of 
said conspiracy, and stole and sold cattle to said Gordon. And défendant 
says that one B. Frank White and one Edward Young, hereinafter mentioned, 
became parties to said conspiracy on or about April, May, or June, 1896, or 
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prlor theieto; that the ranch of plaintlff and said Gordon, who was the fore- 
man thereof, was loeated in the Blue Mountains of Utah, a most suitable place 
for the furtherance of said conspiracy; that plaintiff and said Gordon em- 
ployed at said ranch desperate and dishonest men, who bore the réputation 
of being desperate and dishonest, and who were Icnown to plaintiff and said 
Gordon to be cattle rustlers and thieves, and who were employed in further- 
ance of the conspiracy and common enterprise aforesaid. Défendant states 
that in pursuance of said conspiracy, and as a part of the common enter- 
prise, one E. Frank White and one Edward Young, who joined in said con- 
spiracy about the spring of 1896, or prior thereto, and who were cattle thieves, 
and reputed to be such, and Icnown to plaintiff and Gordon as such, at the 
county of Mesa, in the state of Colorado, in the spring of 1896, eight head of 
neat cattle, to wit, eight steers, of the aggregate value of two hundred dol- 
lai-s, of the Personal property of the Utah Colorado Cattle & Improvement 
Company, a corporation organized according to law, feloniously took, stole, 
and carried away; and défendant allèges that at or near the county of San 
Juan, in the state of Utah, in the spring of 1890, plalntifC, Harold Carlisle, 
and said William E. Gordon, the said eight head of cattle, to wit, eight steers, 
of the aggregate value of two hundred dollars, of the property o£ the Utah 
Colorado Cattle & Improvement Company, a corporation organized according 
to law, the said cattle having been then lately before feloniously stolen, taken, 
and carried away as aforesaid, feloniously did buy and receive; they, the said 
Carlisle and Gordon, then and there well knowing the said cattle to bave been 
feloniously stolen, taken, and earried away as aforesaid. Défendant allèges 
that at or near the county of San Juan, in the state of Utah, on or about the 
spring of 1896, the plaintiff, Haxold Carlisle, and William B. Gordon, other 
neat cattle, to the number of thirty or more, and of the aggregate value of 
over six hundred dollars, being the property of certain persons and corpora- 
tions, said cattle having been then lately before feloniously stolen, taken, and 
can'ied away, feloniously did buy and receive; they, the said Harold Carlisle 
and William E. Gordon, then and there well knowing the said property to 
hâve been feloniously stolen, taken, and carried away as aforesaid. Défend- 
ant says that ail the stolen cattle above referred to, to the number of about 
forty or more, were about the month of May, 1890, driven by said Gordon 
from said ranch in Utah to Rldgeway and Dallas, Colorado, and there, while 
in the possession of said Carlisle and Gordon, some nineteen head or more 
of said stolen cattle were eut out and taken away by one Thomas Mostyn, at 
the suggestion of John D. Keeder, sheriff of Mesa county, Colorado, and de- 
livered by him to the owners thereof. The other cattle then in the posses- 
sion of Carlisle and Gordon, to the number of about five hundred or more, and 
including the remaining stolen cattle above referred to, were shipped by plain- 
tiff from Dallas, Colorado, to Denver, Colorado, at whlch last place some 
twenty-seven head or more (being the stolen cattle above referred to) were 
eut out by Charles Hartman and James Talbot, state cattle inspectors of Col- 
orado, and sold, and the proceeds went to the owners. After the c-attle above 
referred to were so stolen and retaken and restored to the owners, on or about 
October 6, 1896, four informations were filed by Lyman I. Henry, then dis- 
trict and prosecuting attorney of Mesa county, Colorado, in the district court 
of that county, charging said E. Frank White with stealing certain of said 
cattle. On October 15, 1896, said Lyman I. Henry, district attorney, flled in 
the office of the clerk of the district court of said Mesa county the aifldavit 
of S. P. Chipman, charging plaintiff and said Gordon with receivlng eight 
head of cattle of the Utah Colorado Cattle & Improvement Company, know- 
ing them to hâve been stolen, and thereupon, on October 16, 1890, said Henry 
filed an information in said district court of said Mesa coimty, based on said 
affidavit, and charging said Carlisle and Gordon with reeeiving said eight 
head of cattle, knowing they were stolen. Said White pleaded guilty to the 
charge against him, and was sentenced to the penitentiary of Colorado for 
four years; but said prosecuting attorney, within a few days after plaintiff 
was taken to Colorado for trial, dlsmissed the Information against said 
Carlisle and Gordon, and the same was never tried on the merits. Défendant 
says that, prior to the time it had published in its evening paper the words 
above alleged by plaintiff to be libelous, it was true that plaintiff had 'had 
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nothing to say about the charge, and refused to discuss the matter with the 
offlcers.' Wherefore défendant says plaintlff ought not to recover." 

In addition to the aforesaid plea the défendant company also flled a plea in 
mitigation of damages, the material parts of which were as foUows: 

"Défendant further says, by way of mitigation, that in the spring of 189S 
B. Frank White stole, took, and earried away about thirty-five head of eattle 
from varions owners (among others, the Utah Colorado Cattle & Improveixient 
Company, In Mesa county, Colorado), and W. E. Gordon, partner of plaintilï, 
bought for the partnership said eattle of sald White, and the same were put 
with a herd of eattle of plaintiff's in the Blue Mountains of Utah, and driven 
to Rldge-way and Dallas for shipment about June 1, 1S96. In the meantime 
John D. Reeder, sherlff of Mesa county, Colorado, learned of the fact of said 
cattle having been so stolen, and sent one Thomas Mostyn to Eidgeway antl 
Dallas to identify and intercept the stolen cattle. Said Mostyn, at Rldgeway 
or Dallas, on behalf of said sherifC, about June 3d or 4th, eut out some nine- 
teen head of stolen cattle then in the possession of said plaintiff and Gordon, 
and restored them to their owners; and said E. Frank White, who was prés- 
ent, was then arrested for larceny of the cattle and taken to Grand Junction, 
the county seat of Mesa county, Colorado, for prosecution, and the plaintifC 
shipped the balance of the herd (about five hundred head) to Denver. While 
en route he sold the cattle to one Bailey, subject to inspection at Denver, 
Colorado. When the eattle arrived at Denver, Charles Hartman and James 
Talbot, State cattle inspectors, eut out some twenty-seven head or more of 
cattle as stolen cattle, and the same were taken from the possession of plain- 
tifC and sold, and the proceeds remitted to the real owners from whom the 

cattle were stolen. Four informations were on the day of October, 

1896, duly made and filed in the district conrt of Mesa county, Colorado, by 
Lyman I. Henry, district attorney, charging said White with stealing said! 
cattle, and said White was incarcerated pending a trial. On the 15th day of 
October, 1896, one S. P. Ohipman made afiidavit, and the same was liled with 
the clerk of said district court, that plaintiff and W. E. Gordon received eight 
head of cattle of the Utah Colorado Cattle & Improvement Company that were 
stolen, knowing that they were stolen. Thereupon said district attorney, 
Lyman I. Henry, duly made and flled his information on said affidavit on the 
16th day of October, 1896, in the district court of Mesa county, Colorado, 
charging said H. Oarlisle and W. E, Gordon with having received eight head 
of cattle of the Utah Colorado Cattle & Improvement Company, which had 
been stolen by said White and one Young, knowing them to hâve been so 
stolen. Thereupon a capias was duly issued eut of said court for the arrest 
of plaintifC and said Gordon, and the same was duly deUvered to John D. 
Eeeder to arrest them. The plaintifC being then in Kansas City, Missouri, 
proper réquisition papers were obtained from the governor of Colorado, on the 
governor of Missouri, upon affidavit of the assistant prosecuting attorney of 
said Mesa county, and placed in the hands of said Reeder, who proceeded to 
Kansas City, Alissouri, to arrest plaintiff. Défendant further says, by way 
of mitigation, that it was on February 20, 1897, and prier thereto, engagea 
in the business of publishing a daily newspaper called 'The Kansas City Star,' 
and that Charles U. Becker was then a newspaper reporter of défendant, 
whose duty it was to procure news of public Interest for publication in said 
paper, and it was part of his duty to attend the police station in Kansas City 
for that purpose. In the course of this employment said Becker ascertained 
and learned that plaintifC on February 20, 1897, was arrested by City Dé- 
tective Andy O'Hare, then on the police force of said clty, under a warrant 
duly issued on proper réquisition papers duly issued in pursuance of a request 
of the governor of Colorado on the governor of Missouri, upon proper affidavit, 
and was to be taken by J. D. Reeder, sherifC of Mesa county, Colorado, then 
in Kansas City for that purpose, to Grand Junction, Colorado, the county seat 
of Mesa county, then and there to answer to an information duly made and 
filed by Lyman I. Henry on October 15, 1896, then district attorney of Mesa 
county, Colorado, duly charging plaintiff and W. B. Gordon with having 
feloniously purchased and received eight head of cattle from Ed Young and 
E. Frank White, belonging to the Utah Colorado Cattle & Improvement Com- 
pany, knowing the same had beon stolen, and that sald Young and White had 
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■no lawful rJght to sell the same; that said information was duly issued on the 
authority of an affldavit of one S. P. Chipman. While plalntiff was so under 
arrest, said reporter, deslring to get at the faets for publication in said paper, 
tallied with John D. Eeeder, then sheriff of Mesa county, Colorado, who was 
in Kansas City, armed with said papers, to talie plaintiff to Grand Junction 
as aforesaid; and said Eeeder told said reporter that Oarlisle's arrest was the 
outeome of the capture of Frank White, a noted Colorado cattle thief, and 
that said White was then in jail at Grand Junction, Colorado, and had con- 
fessed to shipping cattle to Carlisle, and that Carlisle had a cattle office in 
Denver, and that the eight head of cattle with which Carlisle was charged 
with reeeiving were stolen in ,Tune, 1896, by White from the Utah Colorado 
Cattle & Improvement Oompany's ranch in Mesa county, and that they were 
shipped to Carlisle at Dallas, Colorado, where they were recelved by Eeeder, 
and that shortly after that sixty more head of stolen cattle, consigned to 
Carlisle at Denver, were recelved by said sheriff, and that Carlisle was not 
arrested at that time because the authorities did not hâve sufBcient évidence 
to show that he knew the cattle had been stolen; that he (Reeder) then had 
conclusive évidence that Carlisle was a member of a gang of cattle thieves 
which had been operating extensively in the western part of the state of 
Colorado, and that he acted as agent for the thieves in disposing of their 
stolen stock; and that he (Eeeder) was going to take him (Carlisle) to Colorado 
to be prosecuted. Said reporter, having confidence in said Reeder as such 
sheriff, and having examined the papers aforesaid, was led to believe, and 
did honestly believe, the said statements of said Eeeder to be true. There- 
upon, to make further iuquiry, he wanted to see said Carlisle and get bis 
version, and tried to do so, but was informed that Carlisle refused to discuss 
the matter, and would neither deny nor affirm the truth of the charge. In 
an effort to see said Carlisle, said Becker asked Andy O'Hare, who had ar- 
rested him, and Officer Plahive, who had him in custody, for the privilège of 
seeing him and talking with him; but they told him that Carlisle refused to 
talk with him, and would not give any information at ail. This further con- 
flrmed said Becker in the honest belief of what said Reeder had told him. 
Thereupon said Becker, in his eapacity as such reporter, wrote the following 
article, and the same was printed on February 20, 1897, in said Kansas City 
Star newspaper, and was published by défendant in good faith, without 
malice, and in the honest belief of its truth. [Hère follows the libelous article 
copied above.] After this article was so published, said Becker, as such re- 
porter, learned that plaintiff, before leaving Kansas City, and after Consult- 
ing with his attorney, declared his innocence of said charge; and thereupon 
said Becker wrote the following, on information then in his possession, and 
the same was published In said newspaper on the afternoon of ^''ebruary 21, 
3897. This publication was made in good faith, in the honest belief In its 
truth, and without malice: 

" 'Carlisle Taken to Colorado. 

" 'The Main Street Merchant Goes with the Sheriff without a Légal ÏTight. 

" 'Harold Carlisle, the fumishing goods dealer at 818 Main street, who was 
arrested yesterday morning for recelvlng eight head of stolen cattle, started 
for Colorado last night in charge of Sheriff John D. Eeeder, of Mesa County, 
Colo. A few hours after being arrested yesterday, Carlisle sent for his at- 
torney, I. N. Watson, of the firm of Beebe & Watson. The advisability of 
getting ont of .iail on a writ of habeas corpus was discussed. It was decided 
not to fight extradition, and Carlisle announced that he would return to Col- 
orado with Sheriff Eeeder, without appealing to the courts. Before leaving 
Kansas City, Carlisle declared he was innocent of the charge against him. 
He eaid that, while he was engaged in the fumishing goods business in this 
city, he was also interested in the cattle trade in Colorado. He had an agent 
(Gordon by name) stationed at Dallas, Colorado, who purchased Colorado 
cattle for him. Mr. Gordon, he admitted, purchased cattle from Frank White, 
the noted cattle thief, now in jail at Grand Junction, Colorado, who, Sheriff 
Reeder says, bas confessed to being an agent for Carlisle. Carlisle admits 
that White is a member of a gang cf cattle thieves who hâve been stealing 
cattle on a large scale for two years in Western Colorado. Sheriff Eeeder Is 
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finnly convlneed that White and hls band hâve been selUng ail thelr stolen 
stock to Oarllsle'8 agent at Dallas. Oarlisle saya he beïieves tbe anlmus of 
his arrest Is to get hlm back to CJolorado as a witness against Whlte. He 
Intimated that he dld net fancy the Idea of telling what he knew of White, 
but Sheriff Reeder was armed with réquisition papera, and there was nothing 
for Carlisle to do except to go wlth the offlcer. Carlisle drew a draft of $2,000 
on a local bank, which he intends to use as bond money on reachlng Colorado. 
He said he was satlsfled. he would hâve no dlfliculty In settling the matter 
on reaching Colorado, In which state he says he is well known as a stock 
man. He dealt exclusively in cattle in Colorado before moving his family to 
Westport and engaging in the furnishing goods business. He was accom- 
;^anied to Colorado by Attorney Watson. Oarlisle's friends in Kansas City 
were greatly surprised yesterday on leaming of hls arrest, for they had al- 
wa.ys considered him an upright business man.' 

■ The aforesaid information against plaintifC and Gordon so filed by said 
ijrosecnting attorney was dismlssed or noUed in said district court at Grand 
Jnnction, and défendant, leaming thereof, published In its newspaper on 
March 7, 1897, the following: 

" 'Harold Carlisle Exonerated. 

" 'The Kansas City Merchant Shows that He was Wrongly Prosecuted. 

•* 'Grand Junction, Colo., March 6th. 

" 'In the district court this afternoon the district attorney asked the judge 
to enter a nolle prosequl In the case against Harold Carlisle, charged with re- 
ceiving stolen stock. Oarlisle was arrested about ten days ago in Kansas 
Oity, where he is engaged In business. He was able to convlnce the prose- 
cutor that the charges were false.' 

"Défendant further says, by way of mitigation, that at and prlor to Feb- 
ruary 20, 1897, the gênerai réputation of plaintiff for honesty was bad. 
Wherefore défendant says that said publication of February 20, 1897, did not 
materially Injure plaintifC's réputation, as claimed in said amended pétition." 

There was a verdict and jndgment below in favor of the plaintiff in the 
sum of !fl2,500, to reverse which the présent writ of error was brought by 
the défendant company. 

Wash Adams, William H. Wallace, and 0. O. Tichenor, for plaintiff 
in error. 

Sanford B. Ladd and Charles E. Small (John 0. Gage, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as abore, delivered 
the opinion of the court. 

The assignments of error are Tery numerous, and embrace prin- 
cipally exceptions to the admission and exclusion of testimony. We 
shall consider them mainly in the order that they were discussed by 
counsel, so far as it is deemed necessary to consider them. 

At the beginning of the trial, after reading the libelous article 
complained of, of date February 20, 1897, and the two other articles 
of date February 21, 1897, and March 7, 1897, which are set out above 
in the defendant's plea in mitigation, the plaintiff below oflered 
in évidence a duly-certified copy of the record of a case entitled, "The 
People of the State of Colorado v. W. E. Gordon and H. Carlisle," 
theretof ore pending in the district court of Mesa county, state of Colo- 
rado, which is the case above mentioned in the defendant's plea of 
justification. Attached to and forming a part of said record, as the 
same was made up and certified by the clerk of said district court 
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of Mesa county, Colo., was a statement under oath, signed by the 
district attorney of said county, which was made in support of an 
application to said court for permission to dismiss the prosecution 
against Gordon and Carlisle, and on the strength of which said action 
was dismissed on March 6, 1897, and the défendants at that time 
discharged. The statement so made by the district attorney is too 
lengthy to be set eut in full. It will suffice to say generally that the 
district attorney by said statement represented, in substance, to the 
district court of Mesa county that he had carefully gone over ail the 
évidence in the possession of the défendants Gordon and Carlisle 
upon which they intended to rely for the purpose of establishing their 
innocence of the charge of receiving stolen cattle, knowing the same 
to be stolen ; that, as the resuit of such examination, and as the resuit 
of an examination of the évidence which could be produced by the 
State to substantiate the charge of receiving stolen property, he had 
become satisfled that the défendants were innocent, that a jury would 
so flnd, and that a trial of the case would be a useless expense, al- 
though the défendants were ready for a trial, and were anxious for 
an acquittai by a jury. When this record was offered by the plaintiff 
as an entirety, counsel for the défendant objected to the statement 
of the district attorney which was incorporated therein, and to the 
admission of this part of the record an exception was reserved. Be- 
fore disposing of the exception, it is deemed advisable to state certain 
facts which, in our opinion, hâve an important bearing upon the ques- 
tion whether the admission by the trial court of the entire record was 
a material errer: One of the defendant's attorneys, in his opening 
statement to the jury, which seems to hâve preceded the introduction 
of any évidence by either party, said to the jury, in substance, and 
with référence to the dismissal of the criminal proceedings in the 
state of Colorado, that Gordon and Carlisle went out there and tumed 
state's évidence, and that then White, who had stolen the cattle, 
pleaded guilty, and "in considération of that the prosecuting attorney 
dismissed the case as to Gordon and Carlisle." In the article which 
the défendant caused to be published in its paper on March 7, 1897, 
and which was pleaded by it in mitigation of damages, it was said, 
after stating the f act that the proceedings against Carlisle had been 
dismissed at the request of the district attorney, "he [Carlisle] was 
able to convince the prosecutor that the charges were false"; no 
mention being made of the circumstance, which was disclosed by the 
record of the Colorado court, that the action was dismissed by the 
district attorney notwithstanding the fact that the défendants were 
at the time anxious for a trial and an acquittai by a juiy. The de- 
fendant's plea of justification also contained the statement that "after 
the plaintiff was taken to Colorado for trial the criminal information 
against him and Gordon was dismissed, and the same was never tried 
on the merits." It furthermore appears from the bill of exceptions 
that, long before the défendant flled its plea justifying the libelous 
publication, it was well advised of ail the proceedings that had taken 
place in the Colorado court, including the swom statement that had 
been made and flled therein by the district attorney, and that it waS 
also well aware, through dépositions which had previonsly been taken, 
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that S. P, Chipman, at whose instance the criminal proceedings in tîie 
State of Colorado had been instituted, and upon whose affidavit the 
criminal information against Carlisle and Gordon had been drawn, 
had himself testifled, under oath, and in substance, that, at the time 
of making said affldavit to procure Carlisle's arrest, he "knew that 
Carlisle did not steal the cattle," that he "never supposed that Carlisle 
knew that they were stolen cattle," and that the criminal proceeding 
was set on foot in Mesa county merely to get Mm back to Colorado 
as a witness, so as to ascertain from whom he had purchased certain 
cattle which turned ont to be stolen property. It will be conceded 
that the statements made by the district attorney of Mesa county, 
Oolo., in support of his motion for leave to dismiss the criminal pro- 
ceeding against Carlisle, were incompétent to show that he was not 
guilty of the crime of receiving stolen cattle. It goes without saying 
that upon that issue the statements were in the main hearsay or 
mère expressions of opinion; and if they had been admitted by the 
trial court to establish Carlisle's innocence, and the jury had been in- 
structed on that theory, the error would hâve been fatal. The entire 
record of the Colorado court, including therein the swom statement 
of the district attorney, was not admitted, however, upon any such 
theory as the one last suggested. When the entire record was re- 
ceived, the learned trial judge stated to the jury that the record was 
not admitted "as showing that Carlisle was not guilty of the charge, 
but as évidence of what was done in court," and as the court further 
remarked, in substance, to réfute the inference which might be drawn 
from the opening statement of counsel, which bas been heretofore 
mentioned. In the final charge to the jury allusion was again made 
to the statement of the district attorney, and the jury were again 
advised that they should "not regard any recitation of facts therein 
made as évidence of the innocence or guilt of Carlisle or Gordon of 
the offense of which they were charged" in the criminal information. 
The court further remarked in that connection that the statement 
was originally admitted in view of the suggestion of the defendant's 
counsel that the dismissal of the criminal proceedings had been 
brought about by some questionable means or influence. It is clear, 
therefore, that the jury were not left at liberty to attach any weight 
to the statements of the district attorney as bearing upon Carlisle's 
guilt or innocence, and, if they did so, their action was in plain disre- 
gard of the instructions of the trial court. Such action on the part 
of the jury will not be presumed. 

It is claimed, however, that the statement in question was irrele- 
vant to any issue in the case, and that, being irrelevant and imma- 
terial, it must be presumed to hâve been prejudicial to the défendant 
Company. We are not able to adopt that view of the évidence. The 
défendant had set forth the criminal proceedings in the Colorado 
court both in its plea of justification and in its plea in mitigation of 
damages. Having done so, it was bound to give a fair account of 
the proceedings, or at least not to give an account of the same which 
might lead to false inferences. Now, in its plea of justification the 
statement was made (and, as it seems to us, unnecessarily) that the 
criminal information against Carlisle "was never tried on the merits," 
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which miglit be thought to imply that if it had been tried on its merits 
the resuit would hâve been différent; also in its plea in mitigation 
of damages, wherein it copied the article of March 7, 1897, the de- 
fendant contented itself with the gênerai statement that Carlisle "was 
able to convince the prosecutor that the charges were false," without 
stating the further circumstance that the district attorney had iiled 
a sworn statement wherein he had represented to the court, in his 
officiai capacity, that the further prosecution of the case on the évi- 
dence in his possession would be "absurd and ridiculous" and "a use- 
less expense," and that he prayed leave to dismiss the accusation, 
although the défendants had eamestly requested him to permit the 
case to be tried, in order that they might obtain au acquittai before a 
jury. An article containing thèse statements, in substance, and stat- 
ing what had actually occurred in the district court of Mesa county, 
Colo., would hâve had far more weight in remedying the wrong which, 
as the plaintiff claimed, had been donc to him by reason of the libelous 
publication, than an article which merely stated that the information 
had been dismissed, and that the accused was able to convince the 
prosecutor that the charge against him was false. Moreover, we flnd 
no testimony in the record which tends to sustain the assertion of one 
of the defendant's attorneys, in his opening address to the jury, to the 
effect that the criminal proceeding in Colorado was dismissed in con- 
sidération of Carlisle's tuming state's évidence and White's pleading 
guilty. In view of the false color which the several circumstances 
last mentioned tended to give to the proceedings in the Colorado 
court, we are of opinion that the entire record of that court was prop- 
erly admitted in évidence. The jury were entitled to know ail of the 
circumstances attending the dismissal of that proceeding, so far as 
the record of the court would disclose, to the end that they might dé- 
termine, in the light of ail the proceedings in that court, by what 
means the dismissal of the information had been secured, and what 
reasons had induced the district attorney to abandon the prosecution. 
Counsel for the défendant confessedly made a statement to the jury 
relative to the reasons or the considérations that had induced the 
prosecuting ofQcer to dismiss the information against Carlisle and 
Gordon, which statement is contradicted by the entire record of the 
Colorado court; and, having made such a statement, whether through 
inadvertence, or by reason of false information, we do not perceive 
that the défendant is in a position to complain of the action of the 
leamed trial judge in admitting the entire record, especially when its 
admission was accompanied with an admonition to the jury that 
it was only admitted to show ail that occurred in the Colorado court, 
and that it could not be regarded as having any bearing on the ques- 
tion of Carlisle's guilt or innocence. 

There is yet another ground on which the admissibility of the entire 
record in the Colorado case may be sustained. One of the issues 
which arose on the trial, and was hotly contested, and eventually 
Bubmitted to the jury, was whether the défendant flled its plea of 
justification in good faith (that is to say, believing, and having rea- 
Bonable grounds for believing, that Carlisle was guilty of the crime 
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imputed to him in thé libelous publication), or wh.etber it flled the plea 
for some ulterior and wrongful purpose. It was contended in behalf 
of the plaintiff that the plea in question was not flled in good faitb, 
and in support of that contention it appears to hâve been urged in 
the trial court that the plea was flled, not because the défendant be- 
lieved, or had reasonable ground to believe, that the plaintiff was 
guilty, but in pursuance of a business policy which the défendant had 
adopted of upholding ail of its published statements, irrespective of 
the conséquences either to itself or to others. If this was the true ex- 
planation of the defendant's conduct in justifying the libel, and the 
jury were convinced of that fact, then, within the authorities, there 
can be no doubt that the défendant was actuated by a wrongful 
motive in filing the plea; and the filing thereof, as the trial court 
ruled, should be regarded as a wanton répétition of the libel, which 
tended to show malice, and entitled the jury, if they were so inclined, 
to assess punitive damages. Browning v. Powers (Mo.) 38 S. W. 
943, 946; Distin v. Rose, 69 N. Y. 122, 127, 128; Upton v. Hume, 24 
Or. 420, 33 Pac. 810, 21 L. R. A. 493; Cruikshank v. Gordon, 118 
N. Y. 178, 185, 23 N. E. 457; Association v. Schenck, 40 G. G. A. 163, 
98 Fed. 925, 929. In view of the facts to which we hâve already ad- 
verted, namely, that the statement which had been made by the dis- 
trict attorney of Mesa county was well known to the défendant Com- 
pany, and that it was also aware that the person who had set the 
prosecution on foot had testifled to his belief in Carlisle's innocence, 
long before the defendant's plea of justification was flled, we are con- 
strained to hold that the entire record in the Colorado case, including 
therein the sworn statement of the district attorney, was relevant to 
the issue last above mentioned, respecting the motive which had in- 
spired the défendant to justify the libelous publication. As bearing 
upon the motive which had actuated the défendant, a jury, as we 
think, might well attach considérable importance to the fact that the 
défendant had reiterated the libel, and had taken upon itself the bur- 
den of a public prosecutor, and had spent much time and money in 
hunting up évidence against the plaintiff, with a view of justifying its 
statement that he was a thief, after the public authorities of Mesa 
county, as it well knew, had abandoned ail efforts in that direction, 
and after both the public prosecutor and the prosecuting witness had 
placed on record their sworn statements to the effect that the charge 
against the plaintiff was, in their opinion, false. Such conduct on the 
part of the défendant, being ont of the usual course, and not in har- 
mony with the ordinary actions of men under similar circumstances, 
might hâve induced the jury to infer that the défendant, in reaffirming 
the truth of the libel, and in endeavoring to produee évidence to that 
effect, was actuated by some motive other than an honest belief that 
the plaintiff was a cattle thief, and a désire to promote the public 
welfare by proving that fact. But, whether it would or would not 
hâve induced such a finding, we are of opinion that the entire record 
in the Colorado case was compétent évidence, and that the jury were 
entitled to consider it for the purpose of determining, in the light of 
flll of the proceedings in that case, and the other facts and circum- 
stances in évidence, whether the défendant company had flled its 
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plea of justification in pursuance of an honest belief, based upon rea- 
sonable grounds, that the libelous statement was true. 

The next assignaient to be noticed relates to the admitted and ex- 
cluded testimony of a witness by the name of Becker, who was the 
reporter by whom the libelous article of February 20, 1897, was com- 
posed, and who was principal ly responsible for its publication. Aft- 
er the présent action was brought, and before the plea of justification 
was interposed, Becker was comœissioned by the défendant company 
to go to Colorado and investigate ail the circumstances attending the 
prosecution of Carlisle for receiving stolen cattle, with a view of pre- 
paring its défense. He left Kansas City on this mission in Septem- 
ber, 1899, and was absent, as it seems, about two months, during 
which period he visited varions places in Colorado, Utah, and New 
Mexico, and talked with numerous persons concerning Carlisle and 
Gordon, the dépositions of which persons were subsequently taken in 
behalf of the défendant. Becker was présent at the taking of some 
of the dépositions, and nearly ail of the witnesses who were produced 
by the défendant appear to hâve been discovered by him. He was 
also sworn as a witness on behalf of his employer, but on his direct 
exaniination his testimony was conflned strictly to the circumstances 
that had originally led to the publication of the libelous article. The 
facts to which he testifled in this respect were substantially the same 
as those which are detailed above in the plea of mitigation. Suffice 
it to say that Becker claimed to hâve derived ail the information on 
which the article was based from conversations with the sheriff of 
Mesa county when the latter came to Kansas City and arrested Car- 
lisle. He furthermore claimed to hâve composed the article as an or- 
dinary item of news, in good faith and without malice. On Beck- 
er's cross-examination by the plaintifE's attorney he was required to 
disclose, over an objection that was interposed by the défendant, ail 
the efforts which he had made to obtain évidence against Carlisle 
during his trip to Colorado, Utah, and New Mexico in the fall of 1899, 
and to describe the various places that he had visited, and to give the 
number of persons whom he had met and consulted, with a view of 
accomplishing the object of his mission. On his redirect examina- 
tion the défendant company offered to show that while Becker was 
on the aforesaid mission he had talked with some eight or ten persons 
whose dépositions had been taken by the défendant and had already 
been read in évidence, and what statements had been made to him by 
such persons with référence to Carlisle which had been communicated 
to the défendant before its plea of justification was filed. This offer 
of proof was excluded; the court ruling, in substance, that it must be 
presumed that ail the facts relevant to the issue of Carlisle's guilt or 
innocence which Becker had ascertained were contained in the dép- 
ositions of the persons aforesaid that had already been read, and that 
it would only permit counsel for the défendant to ask the witness the 
gênerai questions whether he had reported to his principal ail the 
facts which he had gathered while on the aforesaid trip, and whether 
he had made such report in good faith before the plea of justification 
was filed. To each of the aforesaid rulings an exception was taken. 
In States like Missouri, where the old rule applicable to actions of 
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slander and libel has been modified by statute (Rev. St. Mo. 1899, § 
636) so as to permit a plea in mitigation of damages to be filed in 
connection with a plea of justification, and so as to permit évidence 
of mitigating circumstances to be introduced, although the plea jus- 
tifying the libel is not sustained, tbe doctrine bas become well estab- 
lished that the failure of the défendant to maintain the latter plea is 
not, in and of itself, évidence of such express malice as will warrant a 
jury in awarding the plaintiff more than his actiial damages. Wheth- 
er the répétition of the libel in a plea of justification shaîl be regard- 
ed as évidence of actual malice, and as an aggravation of the dam- 
ages, dépends upon the further inquiry whether such plea was inter- 
posed in good faith, under an honest belief in its truth, or in pursu- 
ance of some ulterior and wrongful motive. And this latter issue 
must be determined by the jury in the light of ail the facts and cir- 
cumstances in évidence, and particularly in the light of ail the facts 
and circumstances that were known to the défendant, or that ought 
to hâve been known to him, at the time he reiterated the slander. 
Bush V. Proaser, 11 N. Y. 347; Hawver v. Hawver, 78 111. 412; Brown- 
ing V. Powers (Mo. Sup.) 38 S. W. 943, 946; Upton v. Hume, 24 Or. 
420, 33 Pac. 810, 21 L. K. A. 493: and other cases heretofore cited. 
It is évident, therefore, that the issue respecting the motive or the 
good faith of the défendant inheres in every action for slander or 
libel where a plea of justification is filed and is not sustained by the 
proof, although the issue is not formally raised by the pleadings, in- 
asmuch as the jury, when they come to assess the damages, are enti- 
tled to détermine what motive prompted the défendant to file the plea 
and to repeat the libelous charge. Tn view of this fact, we think that 
the trial court properly permitted the witness Becker to be asked on 
his cross-examination where he went, with how many persons he con- 
versed, and how much time he spent in hunting up évidence against 
Carlisle after the criminal proceeding against him was known to hâve 
been dismissed under the circumstance heretofore stated. It will be 
conceded that the défendant liad an undoubted right to seek évidence 
to support any défense to the présent action which it was entitled 
under the law to make. The évidence elicited from Becker on his 
cross-examination was admissible, therefore, not because the defend- 
ant's conduct in seeking évidence against Carlisle was in any respect 
wrongful, but because it showed the knowledge which the défendant 
had acquired, or ought to hâve acquired, of the facts and circumstan- 
ces which tended to establish the guilt or innocence of Carlisle, and 
what pains, if any, it had taken to ascertain the truth of the charge 
which it had made against the plaintiff before it reiterated the same. 
We are persuaded that the évidence in question had a direct bearing 
on the issue of good faith above stated, to which a jury might, and 
probably would, attach some importance. 

A more serious question is whether the trial court properly denied 
the defendant's request to show by Becker, on his redirect examina- 
tion, and as bearing on this same issue of good faith, certain facts 
which he had learned respecting Carlisle on his trip through Colorado 
and Utah prior to the flling of the plea of justification. The court 
ruled, as before stated, that whatever he may bave heard which had 
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any légal tendency to establish the plea of justification was presump- 
tively contained in the dépositions that had already been read, and 
that the witness could net be permitted to testify further on that sub- 
ject. It so happens, however, that important parts of the dépositions 
had been excluded by the trial judge when they were read, upon the 
ground that the excluded téstimony was incompétent to establish the 
two offenses of receiving stolen cattle, knowing the same to hâve been 
stolen, which were alleged in the plea of justification, and were the 
only offenses that were speciflcally chargea in the plea. The tésti- 
mony so excluded was that of some seven or eight witnesses who tes- 
tified, in effect, that Carlisle and Gordon had been in the habit of 
employing men at their ranch in the Blue Mountain country in South- 
western Colorado, or the eastern border of Iltah, who were "cattle 
rustlers" or thieves; that in that country Carlisle had the réputation 
of having men in his employ "who stole cattle" ; that in conséquence 
of that practice the réputation of the Carlisle outfit or camp "was 
bad"; and that Carlisle's gênerai réputation in Southwestern Colo- 
rado was also bad. Now, assuming for présent purposes that évi- 
dence of this sort was not receivable in support of the spécifie charge 
contained in the plea that Carlisle had received two lots of stolen cat- 
tle, knowing them to hâve been stolen, and that it was properly ex- 
cluded when offered by the défendant for that purpose, yet a différent 
question was presented when it was offered under the circumstances 
above detailed, not to show that the charge against Carlisle was true, 
or that the statements themselves were true, but that such statements 
had in fact been made to Becker, and had been communicated by him 
to the défendant before it filed its plea of justification. Bearing in 
mind that the jury had to détermine what was-the belief respecting 
the guilt or innocence of Carlisle which the défendant entertained 
when it filed its plea, and upon what information that belief was 
founded, and bearing in mind that the plaintiff had himself under- 
taken to cast suspicion upon the défendantes motives by showing the 
efforts which it had made to obtain évidence against him, and what it 
ought to hâve learned, we feel constrained to hold that Becker should 
hâve been allowed to testify on his redirect examination that the in- 
formation above stated, in substance, had been communicated to him, 
and that it was believed by him to be trustworthy, and that the in- 
formation so obtained was communicated to his employer before it 
filed its plea of justification. The admission of this évidence should 
hâve been accompanied, as a matter of course, with an admonition to 
the jury to the effect that the téstimony was admitted for the purpose 
of enabling them to détermine intelligently whether the défendant 
had acted in good faith in justifying the libel, and that it should only 
be considered by them in so far as it might be deemed important in 
resolving that issue. 

In actions of malicious prosecution, where the issue as to the exist- 
ence or nonexistence of probable cause is involved, it is always held 
to be compétent to prove any statement made or information com- 
municated to the défendant which would hâve any tendency to induce 
a person of ordinary prudence to believe or entertain a strong suspi- 
cion that the plaintiff was guilty of the offense for which he was pros 
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ecuted. The important inquiries in such cases are: What did the 
prosecutor believe when the prosecution was instituted? Upon what 
information did that belief rest? And was it such information as 
would naturally influence an ordinary person to fomi an opinion re- 
specting the plaintilï's guilt or innocence? Bacon v. Towne, 4 Cush. 
217, 239. We conceive that a somewhat similar rule should be ap- 
plied in actions of libel and slander, where a plea in justification of 
the libel is interposed and is not sustained, in conséquence of wMch 
fact a subsidiary issue arises, as to the motive which prompted the 
défendant to flle the plea. If a libelous statement is false, no amount 
of good faith in publishing the same will absolve the défendant from 
liability for the actual injury which is inflicted. But, on the other 
hand, punitive damages ought not to be assessed against a défendant 
for flling a plea of justification which was interposed in reliance upon 
information communicated to him which led him to believe that the 
plea was true, provided the information upon which he acted was of 
sucli a nature as would naturally inspire such a belief in the mind of 
an ordinarily prudent person. A défendant ought not to be mulcted 
in punitive damages for a mère mistake, unless in making the mistake 
he was so grossly négligent or utterly reckless of the rights of others 
as to warrant an inference that his motives were bad. Nor should 
facts be withheld from a jury when the issue involved is whether a 
given act was done with a malicious intent, if the facts are of such a 
nature as would ordinarily influence the judgments of men in forming 
an opinion upon that issue. We are of opinion, therefore, that, as 
bearing upon the issue of good faith or motive in a case like the one 
at bar, évidence should not be rejected which, taken in connection 
with other facts and circumstances alroady proren, has a tendency 
to show that when the défendant reiterated the false statement he be 
lieved that it was true, and supposed that the truth of the statement 
could be established. As was remarked in Bush v. Presser, 11 N. Y. 
347, 351, "a plaintiff will not, in the hands of an enlightened court 
and jiiry, be very likely to suffer injustice from évidence which goes 
merely to give character to and explain the conduct of the défend- 
ant." In the case at bar it was an admitted fact that many cattle 
had been stolen in the neighborhood of the Carlisle and Gordon 
ranch; that about 50 head of the stolen cattle were eut ont of a herd 
belonging to Carlisle, or to Carlisle and Gordon, when they were on 
the road to market ; and that one of the thieves was assisting in driv- 
ing the herd when the stolen animais were discovered. In view of 
thèse facts, we think that such information as Becker obtained and 
communicated to his principal, namely, that Gordon and Carlisle had 
made a practice of having cattle thieves in their service, and that 
their camp or ranch had a bad réputation in the community where it 
was located, as being the resort of cattle thieves, would naturally hâve 
some influence with any person of ordinary caution in making up his 
mind whether Carlisle bought the cattle innocently, or was aware 
that they had been stolen. It goes without saying that, notwith- 
standing ail the facts and circumstances last mentioned, Carlisle may 
bave been entirely innocent of any offense, as the district attorney of 
Mesa County declared, and we would not be understood as intimât- 
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ing a contrary view. Nevertheless, as bearing upon Ms right to re- 
cover something more than compensatory damages, we think that 
Becker should hâve been allowed to disclose the information afore- 
said on his redirect examination, when the plaintifif's attorneys opened 
the door and made such évidence on his part pertinent by the course 
pursued on the cross-examination. It is true that the information in 
question which Becker obtained and would hâve testified to was not 
pleaded specially in mitigation of damages; but it has been held (and 
the rule seems to us to be eminently fair and reasonable) that when 
the plaintifC in an action of libel or slander introduces in évidence 
facts not pleaded by him to create an inference of express malice and 
to lay a foundation for punitive damages, the défendant may, in turn, 
rebut such inference by proof of facts not pleaded which hâve a tend- 
ency to rebut it. Reiley v. Timme, 53 Wis. 63, 10 N. W. 5. It fol- 
lows, therefore, that as Becker was cross-examined with référence to 
his efforts to obtain évidence against Carlisle, with a view of showing 
express malice on the part of the défendant and exaggerating the 
damages, the défendant was entitled to show on his redïrect exami- 
nation certain facts which he had discovered, or supposed that he had 
discovered, which tended to rebut the inference of malice which the 
plaintiff evidently intended that the jury should draw, although such 
facts had not been specially pleaded in mitigation. The amount of 
the verdict below renders it highly probable that the jury assessed 
punitive damages upon the theory that the plea justifying the libel- 
ous publication was not interposed in good faitb, but for some ulterior 
and wrongful purpose. The presumption is, therefore, that the ex- 
clusion of the testimony heretofore considered was a prejudicial error, 
because of its tendency, if it had been admitted, to show that the plea 
was flled in good faith. 

As the case must accordingly be sent back for a new trial, we do 
not deem it necessary to consider many other assignments present- 
ing, as they do, questions which probably will not arise again, but 
shall content ourselves with a brief statement of our views respect- 
ing those questions that may be controverted on a retrial of the 
case. 

We concur in the view which seems to bave prevailed in the trial 
court, that the only facts which were sufRciently pleaded in the de- 
fendant's answer to justify the direct charge contained in the libel- 
ous publication, "that Carlisle was a member of a gang of cattle 
thieves which had been operating extensively in the western part of 
the State of Colorado, and that he acted as agent for the thieves in 
disposing of their stolen stock," are the allégations found therein to 
the effect that two men, Young and White, in the year 1896 stole 8 
head of neat cattle, which cattle Carlisle and Gordon subsequently 
bought and received, knowing the same to bave been stolen, and that 
in the same year they also feloniously boiight and received 30 other 
head of neat cattle in San Juan county, Utah, which had theretofore 
been stolen, with knowledge of that fact. Thèse were the only facts 
mentioned in the answer which were so pleaded as to amount to a 
justiiication of the libelous publication, and for that reason the trial 
court properly conflned the évidence in support of the plea of justifi- 
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cation to those spécifie chargea. Moreover, as the libelous article did 
not contain the statement that the gênerai réputation ol the Carlisle 
camp and outflt in the Blue Mountain country was bad, and as no 
complaint was made of any such statement, we do not perceive that 
proof to establish such bad réputation of the camp and outût was ad- 
missible in support of the plea of justification; uor do we perceive 
that the défendant has any reason to complain of the exclusion of 
proof tending to show spécifie acts of thievery, or other offenses which 
had not been specifically alleged in the answer, It is clear that Car- 
lisle could not be convicted of the crime of receiving stolen cattle by 
évidence that his camp had a bad name, as being the resort of persons 
who had an evil réputation; and it is equally certain that vvhen one 
is charged with being a member of a gang of cattle thieves and an 
agent of cattle thieves, which is the substance of the libelous publica- 
tion, and a plea justifying such a charge is flled, the pleader must 
allège spécifie instances of the theft of cattle committed by the plain- 
tiff, or by him in concert with others, or spécifie instances of the re- 
ceipt of stolen stock, knowing the same to hâve been stolen. We 
think that the trial court committed no error in trying the case along 
the lines last indicated. 

An exception was taken at the trial because the court permitted 
Carlisle and another witness, by the name of Mostyn, to testify to 
what occurred between them at or near Eidgeway, Colo., when a num- 
ber of the cattle which Carlisle was alleged to hâve received, know- 
ing them to hâve been stolen, were discovered and eut out of a herd 
which belonged to Carlisle, as they were on their way to market. A 
complaint, as it seems, had been made to the sherifl of Mesa county, 
Colo., that certain cattle had disappeared and were supposed to hâve 
been stolen, in conséquence of which complaint the sheriff deputed 
Mostyn, who was going to Eidgeway with a view of buying some of 
the Carlisle cattle, to examine the herd and ascertain if it contained 
any of the lost or stolen cattle. Both Mostyn and Carlisle were al- 
lowed, over an objection interposed by the défendant, to testify as to 
what occurred and what was said and done when Mostyn made his 
mission known, and discovered certain of the stolen cattle in the Car- 
lisle herd. The statements made at that time were objected to by the 
défendant as self-serving déclarations. We think, however, that this 
testimony was properly admitted. The charge against Carlisle being 
that he had received certain cattle, knowing them to hâve been stolen, 
it was his right and his duty to explain how the stolen stock had come 
into his possession when he was flrst advised that certain cattle in 
his herd had been stolen ; and he was at liberty, as we think, to show 
what explanation was given at that time to the person who was de- 
puted to examine the herd, and ail that occurred on that occasion in 
his présence, either by his own testimony, or that of the witness 
Mostyn. The objection interposed to this évidence was properjy over- 
ruled. 

The défendant, on its part, ofîered to prove the substance of a con- 
versation between White, who had stolen the cattle, and Gordon, 
which took place near Eidgeway on the occasion last aforesaid, 
but not in the présence or hearing of Carlisle, and such évidence was 
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excluded. This évidence, if it had been admitted, would hâve had a 
tendency to show that Carlisle, as well as Gordon, knew that certain 
cattle in the herd had been stolen, and that Gordon reported to 
White, but not in the présence of Carlisle, that Carlisle had said he 
''thoTight he would be able to dispose of them, ail right." It is ob- 
vious that this conversation between White and Gordon, not in the 
présence of Carlisle, was only admissible upon the theory that at the 
time it was offered there was already sufflcient évidence before the 
jury to establish a conspiracy between Carlisle, Gordon, and others to 
steal cattle, which made the déclarations of any conspirator admissi- 
ble against his fellow conspirators; and with référence to that con- 
tention it is sufflcient to say that we agrée with the trial court that 
the proof of the existence of such a conspiracy was altogether too in- 
tangible and uncertain to warrant it in permitting White, a convicted 
thief, to détail incriminating conversations which he pretended to 
hâve had with Gordon, but not in the présence or hearing of Carlisle. 
The trial judge wisely exercised his discrétion in rejecting the 
proffered évidence. Wiborg v. U. S., 163 U. S. 632, 658, 16 Sup. Ct. 
1127, 1197, 41 L. Ed. 289. 

Without going more into détail, as the matters are comparatively 
unimportant, we shall content ourselves with the statement that no 
material error was committed by the trial court in excluding évidence 
of the gênerai réputation of Carlisle at Concordia, Kan., a place 
where he did not réside; nor in excluding the pétition in the suit 
which he caused to be brought against Wilson in the state of Kansas; 
nor in excluding certain affldavits which Carlisle had made with a 
view of obtaining changes of venue in certain actions which had been 
brought against him before certain justices of the peace. Nor was 
any error committed in permitting the plaintiff to show that the de- 
fendant company had made no mention in its paper, as an item of 
daily news, of the fact that Carlisle had brought suits against certain 
Kansas City newspapers for publishing libelous articles, similar to 
the one that it had itself published, relative to his arrest under the 
information lodged against him in Mesa county, Colo., for receiving 
stolen cattle. The action of the trial court in excluding some of this 
testimony was, in any event, largely discretionary ; and the matters 
eomplained of, if any of the exceptions were well founded, would 
hardly justify this court in disturbing the verdict. We do not feel 
called upon to notice specially any of the exceptions which were taken 
to the charge of the trial court, further than we hâve already done, in- 
cidentally, in discussing other features of the case. The charge, in 
our judgment, was in the main correct, and embraced substantially 
ail of the instructions which were tendered in behalf of the défendant. 
The judgment below is reversed, and the case is remanded for a new 
trial. 

SANBOEN, Circuit Judge. I concur in the resuit in this case, for 
other reasons than those stated in the opinion of the majority. The 
différence between us is radical, and conditions the theory of tiie trial 
of the case; and as it may eventually resuit in a review by the su- 
prême court, on certificate or on writ of certiorari, of the next trial. 
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it seems to me proper to state my views, to the end that the parties 
may, if they désire to do so, avoid the question which divides us. It 
is the true answer to this question conceming which we differ: In 
an action for libel, in which the défendant interposes pleas of justi- 
fication and of mitigation of the damages for the publication, may 
évidence which is not compétent upon either of the issues thus raised 
be introduced to prove the good or bad faith, the good or evil pur- 
pose, with which the défendant flled the plea of justification? The 
opinion of the majority is that this question should be answered in 
the afiSrmative, while it seems to me that it should receive a négative 
answer. My understanding of the law is that the bad faith or evil 
purpose of a défendant in filing a plea of justification which will war- 
rant a jury in finding malice and in awarding punitive damages is 
an inferenee from the plea, and from the compétent évidence, or f rom 
the lack of compétent évidence, in support of it, and that the exist- 
ence or nonexistence of bad faith and evil purpose is not an inde- 
pendent issue, upon which évidence not compétent upon the issues 
of justification and mitigation of damages for the publication can 
be lawfuUy received. There is a strange dearth of authority upon 
this question, attributable probably to the facts that few attorneys 
hâve supposed that évidence incompétent upon the issues pleaded 
could be introduced to try an issue which is not pleaded, and to the 
almost universal concession of the authorities that the law upon this 
subject is properly stated in the text-books in thèse words: "Plead- 
ing a justification on the record is not of itself évidence of malice on 
the part of the défendant, but it may aggravate the damages if the 
défendant either abandons the plea at the trial, or fails to prove it." 
Odgers, Lib. & Sland. (2d Ed.) 136; Starkie, Sland. & Lib. (5th Ed.) 
4&8; Townsh. Sland. & Lib. (4th Ed.) § 400; 13 Am. & Eng. Enc. Law, 
401; Browning v. Powers (Mo. Sup.) 38 S. W. 943, 946; Distin v. 
Eose, 69 N. Y. 122, 127, 128; Cruikshank v. Gordon, 118 N. Y. 178, 
185, 23 N. E. 457; Hawver v. Hawver, 78 111. 412; Upton v. Hume, 24 
Or. 420, 430, 33 Pac. 810, 21 L. E. A. 493; Association v. Schenck, 98 
Ped. 925, 929, 40 C. C. A. 163, 167. Ail the cases cited in the opinion 
of the majority rest upon a lack of compétent évidence to support the 
plea of justification, and in only one of them was any évidence admit- 
ted which was not compétent either upon that plea or the plea of 
mitigation of damages for the publication; and in that single case 
(98 Fed. 929, 40 C. C. A. 167), the évidence was made admissible by 
the introduction by the opposite party of immaterial évidence which 
it was compétent to rebut. The old rule was that upon a plea of justi- 
fication no évidence was admissible which was not relevant to that 
issue, and that a failure to establish the plea was évidence that it was 
flled for an improper purpose, which the jury might consider in ag- 
gravation of damages. Under this rule no évidence could be intro- 
duced either in mitigation of damages for the publication of the 
libel, or in mitigation of damages for the filing of the plea. The stat- 
ute of Missouri carved ont of this rule an exception. It permitted the 
défendant to plead facts in mitigation of damages for the publication 
of the libel, and, after making this plea, to introduce évidence in 
mitigation of those damages. But it did not authorize either the plea 
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or the proof of facts in mitigation of the damages for flling a plea of 
justification. If a statutory amendment was indispensable to permit 
a plea and proof of mitigation of damages for the publication of a 
libel, yvhj is it not equally indispensable to the allowance of a plea 
and proof of mitigation of damages for the flling of a plea of justifica- 
tion ? The logical resuit of the rule and the statute is that ail of the 
rule except that part destroyed by the exception remains, and that the 
défendant cannot lawfully introduce évidence otherwise incompétent 
in mitigation of the damages for filing, with a wrongful purpose and 
an evil intent, a plea of justification which he is unable to prove; and 
for the same reason the plaintiiî cannot be permitted to introduce 
évidence otherwise incompétent to enhance damages of this nature. 
The converse of this rule permits the trial of an issue not pleaded, and 
is in its opération unjust, impracticable, and dangerous to both of 
the parties to an action for libel. It is perilous to the rights of the 
plaintiff, because it opens the door upon every plea of justification to 
the actual trial of that issue upon hearsay teslimony easily manufac- 
tured by the défendant. For if, whenever justification is pleaded, the 
issue is presented v^fhether or not this plea was filed in bad faith, with 
evil purpose, and if évidence compétent on the latter issue and inad- 
missible on others may be introduced, everything which influenced the 
mind of the défendant in flling the plea, — every false and malicious 
saying about the charge in the libel, or similar charges about the rép- 
utation or character of the plaintiff, about his conduct and business, — 
becomes admissible to show the defendant's good faith, when coupled 
with his testimony that he heard and believed the statement, and the 
trial necessarily dégénérâtes into a mère stoiy factory. The judge 
may caution and charge the jury that thèse stories — that this mass 
of hearsay — is not évidence of the truth of the libel ; but no human 
being can prevent such testimony from having great and probably 
controlling influence upon their minds in determining that issue, and 
thus in reality the truth of the charge in a libel will be decided, not 
by the facts, but by the stories which the défendant has heard. Nor 
is this rule less dangerous to the défendant. He lias the right under 
the law to interpose his défense of justification, and to search for ail 
facts and évidence to support it. Ormsby v. Douglass, 37 N. Y. 477 ; 
Doe V. Eoe, 32 Hun, 628,032; WiUard v. Publishing Co., 65 N. Y. Supp. 
75; Distin V. Rose, 69 N. Y; 122; Bisbey v. Shaw, 12 N. Y. 67. And 
yet if his good faith in exercising thèse rights is in issue the moment 
he avails himself of them, and if évidence not compétent upon the is- 
sues of justification and of mitigation of the damages for the publica- 
tion is admissible to assail his purpose, intent, and motive in def ending 
himself, then whatever the plaintiff, his emissaries, or strangers hâve 
told the défendant or his attomeys before he files his answer regard- 
ing the falsity of the charge in the libel, the high character, good 
réputation, and commendable acts of the plaintiff becomes compétent 
évidence in the case, and the trial of this unpleaded issue upon this 
hearsay évidence overshadows the true issues in the case and the 
actual facts, and practically deprives the défendant of a fair trial of 
the real issues. For the reasons which hâve now been briefly stated, 
this emphatic protest is entered against the adoption of such a prac- 
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tice, aad it is insisted tliat tlie true rule is that, under pleas of justifica- 
tion and of mitigation of damages for the publication of a libel, no 
évidence is admissible which is not compétent, relevant, and material 
to tbose issues, and that the good or bad faith and the right or wrong 
purpose of the défendant in filing the plea of justification must be de- 
termined from that évidence, or from the lack of it, and from thèse 
alone. Of course, if either party violâtes this rule and introduces 
incompétent évidence, the other party ought to be permitted to rebut 
it with évidence of the same class. Sait Lake City v. Smith (C. C. A.) 
104 Fed. 457, 470. And, for this reason, when the court below had 
erroneously permitted the introduction of the testimony found in the 
cross-examination of Becker relative to his search for évidence to ^s- 
tain the défense, it should bave held an even hand, and hâve permit- 
ted the défendant to introduce the évidence of the same character 
offered upon his redirect examination. 

But it was, in my opinion, error to permit the introduction of the 
statement of the district attorney in the case of the State v. Gordon 
and Carlisle, the testimony of Becker on his cross-examination rel- 
ative to his search for évidence to sustain the défense, and ail other 
évidence that was not compétent npon the issues of justification and 
of mitigation of damages for the publication ; and for this reason the 
judgment below is properly reversed. The statement of the district 
attorney was not made in an action to which the défendant was a 
party. It was not an admission of the défendant against interest. It 
was not made in a proceeding in which the défendant had an oppor- 
tunity to appear or to cross-examine the witness. It was merely that 
which the district attorney wrote in a proceeding between strangers 
to the défendant, and as against it the statement was mère hearsay, 
and proved nothing that was found in it. It was incompétent to es- 
tablish any fact in issue under the pleadings, because it was hearsay; 
and, for the reasons aiready stated, it was inadmissible upon the issue 
of the bad faith of the défendant, which was not pleaded. The mat- 
ters referred to in the opinion of the majority as justifying its intro- 
duction were not in évidence when it was offered, and it was not 
proper to introduce any évidence to rebut statements in pleadings or 
remarks of counsel which were not relevant to any issue raised by the 
pleadings; and, if it had been, the writing of the district attorney was 
incompétent to rebut them, because it was hearsay and res inter alios 
acta. 

The cross-examination of Becker relative to his search for évi- 
dence for the défense, in addition to its irrelevancy to any issue 
raised by the pleadings, was a fiagrant violation of a basic rule of 
practice which is indispensable to the orderly conduct of a trial. 
The search made, facts discovered, and évidence gathered by Becker 
had not been mentioned or referred to in his direct examination. A 
witness is not subject to cross-examination upon any subject concern- 
ing which he has not been interrogated on his direct examination. 
If the plaintiff desired to examine this witness upon the matters re- 
ferred to in this cross-examination, he could hâve made him his owa 
witness, and then he might, in the discrétion of the court, hâve been 
permitted to ask him lea!ding questions; but he had no right to intro- 
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duce his testimony upon thèse matters, when the défendant had asked 
him no questions concerning tliem. Of this rule this court bas lately 
said, through Judge Caldwell, 'Without the observance of the funda- 
mental rule on this subject, the trial of a cause would speedily de- 
generate into inextricable confusion and disorder." Mine & Smelter 
Go. V. Parke & Lacy Oo., 107 Ped. 881; 1 Greenl. Ev. § 445; Hopkin- 
son V. Leeds, 78 Pa. 396; Fulton v. Bank, 92 Pa. 112, 115. The judg- 
ment below is properly reversed, but, in my opinion, the next trial 
should be conducted in accordance with the rules of évidence to 
which attention has been called. 



KENT V. SILVEE. 

(Circuit Court of Appeals, Third Circuit Aprll 29, 1901.) 

No. 32. 

1. Action on Guaranty— Affidatit of Défense. 

A guaranty stated that it was attached to a note In suit. Tlie state- 
ment o£ claim averred "that at the time the money waa loaned and sald 
note was given, and as an inducement therefor, said défendants guaran- 
tied" the payment of the note, and executed a certain written under- 
taklng. The afladavit of défense alleged that one of the plalntifEs was not 
présent when the paper was executed, and that he did not request one 
of the guarantors to exécute the same. Held not to sufliclently traverse 
the averments of the statement. 

2. SAMB— ACCBPTANCE. 

The written guaranty, being attached to the note and dellvered with it, 
was an absolute, and not a conditional, obligation, requlrlng notice of ao- 
ceptance. 
& Same— Varting Wkittkn Contract. 

Where a written guaranty was conditloned to collect certain elaims, and 
to pay the full amount due on a note attached, an affldavit of défense 
averring that the obligors were not able to collect, and substituting 
for an absolute agreement to pay on a day certain one to pay only in case 
they collected, was insuffleient, as varying the tenns of the written instru- 
ment 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

H. B. Gill, for plaintifE in error, 

C. W. Conard, for défendant in error. 

Before AGHESON and GEAY, Circuit Judges, and BUFFmGTON, 
District Judge. 

BUTFINGTON, District Judge. In the court below, judgment for 
want of a sufficient affidavit of défense was entered in favor of Mi- 
chael T. Silver against Samuel Kent. 105 Fed. 840. The entry of such 
judgment is hère assigned for error. The Columbia River Navigation 
& Trading Company borrowed from Michael T. Silver $5,000, giving 
therefor its note at nine months, dated December 13, 1897. The note 
was not paid, and this suit on the foUowing paper was brought 
against Kent and others to collect the amount thereof : 

"As securlty for the attached note of the Columbia Navigation and Trading 
Company, dated December ISth, 1897, and due September 13th, 1898, for the 



366 108 FEDERAL REPORTER. 

sum of $5,000, the undersigned hold clalms for labor, materials, supplies, etc.. 
against the steamer City of Columbia amounting to more than the amount of 
sald notes. For the sum of one dollar to us in hand paid, the receipt of -whioh 
is hereby aclinowledged, and for other valuable considération, we, the under- 
signed, agrée, undertake, and bind ourselves. If the above-described note is 
not paid at maturity by the Columbia Navigation and Trading Company, to 
eoUect said claim and pay the full amount due on the attached and above- 
described note on or before December 13th, 1898, to the holder thereof, with- 
out auy déduction or charge whatever. In witness whereof, we hâve hereutito 
attached our seals and affixed our signatui-es this 13th day of December, 1807. 

"[Signed] Max Levy. 

"[Signed] Samuel L. Kent. 

"[Signed] Harrington Emerson. 

"Witness to ail three signatures: G. P. Armstrong." 

The paper states it was attached to the note; and the express 
averments of the statement of claim that "at the time the money 
was loaned and said note was given, and as inducement therefor, the 
said défendants, and each of them, guarantied to the plaintiff the 
payaient of the said note, and executed therefor a certain written 
nndertaking, of which the following is a copy," are not traversed. 
The allégations of the affldavit that Silver was not présent when the 
paper was executed by Kent, that he did not request Kent to sign 
it, and that it was not delivered by Mm to Silver, do not traverse 
such averments. Being attached to and delivered with the note, it 
was an ab soluté obligation, and not a conditional one which required 
notice of acceptance. Davis v. Wells, 104 U. S. 164, 26 L. Ed. 686. 
It was accepted with the note. Its exécution and delivery import an 
intent to bind the obligors, and its terms impose two obligations 
in case the note was not paid at its maturity, September 13, 1898. 
One was to collect certain claims; the other, "to pay the full amount 
due on the attached and above-described note on or before December 
ISth, 1898, to the holder thereof, without any déduction or charge 
whatever." This is the plain import of the language used, and, to 
give it any other, additional words must be inserted. Neither of thèse 
obligations has been complied with. The affldavit of défense simply 
avers the obligors were not able to collect because a bottomry bond 
subsequently became a prier lien, and absorbed ail the money realized 
from a judicial sale of the vessel. Instead of their absolute engage- 
ment to collect, as the agreement reads, they would insert a condi- 
tional engagement to collect only upon condition. Moreover, for 
their absolute agreement to pay on a day certain, without any déduc- 
tion, they would substitute one to pay only in case they collected. 
Such construction would vary the terms of the written instrument in 
which the parties embodied their undertaking. The court committed 
no error in construing the writing as an absolute engagement accord- 
ing to its terms, and entering judgment accordingly. 
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In re WELCH. 
CDistrIct Court, S. D. New York. April 24, 1901.) 

1. FixTnBES— Landlobd and Tenant— Machinery Placbd o» Lbased Pkem- 

I8ES. 

Where ground was leased as a site for a factory building, -vehich was 
subject to the riglit of removal by the tenant at tlie end of the term, ma- 
chinery placed in such building by the tenant does net become a part 
of the realty. 

2. SAME— MOSTGAGOR AND MORTGAGEB. 

Under the laws of New York, a mortgage of a factory built by a lessee 
on leased ground carries with it, as fixtures, ail machinery which is 
firmly attached to the building, and which is necessary to its character 
and use as a factory, but not portable articles or machines not attached 
to the building, nor belting which may be removed withoat disturbing 
the building, or the machinery or shafting attached to it. 

In Bankraptcy. 

George E. Weller and Arthur Knox, for mortgagee. 
W. H. Janes, for trustée. 

BBOWN, District Judge. During 1895, 1896 and 1897, three leases 
were made to the bankrupt, ail expiring in May, 1903, of a plot of 
land in 138th street, this city, upon which the bankrupt designed to 
build a factory building for the manufacture of wooden mouldings, 
trim and other kinds of interior woodwork. An engine, boiler, ma- 
chinery, shafting, belting and many other articles were furnished, 
and the building completed and thereafter used as a factory by the 
bankrupt until the pétition in involuntary proceedings was flled 
against the bankrupt in June, 1900. ïhe building was buUt and 
equipped in July, 1897, and on the 17th of the same month, the bank- 
rupt executed a mortgage to J. Sergeant Cram for |6,500, covering 
the lease and ail his interest therein, and the appurtenances and the 
building thereon. Nothing was said in the mortgage as respects the 
machinery, the fixtures or the business. The trustée in bankruptcy 
having been unable after long effort to find any purchaser of the 
lease or of the bankrupt's equity in the building, dispossession pro- 
ceedings were allowed and taken, and the question is now presented 
to what extent the machinery, fixtures and other implements per- 
taining to the business are bound by the mortgage, and what if any 
are free from the mortgage and removable by the trustée in bank- 
ruptcy. 

1. I am of the opinion that none of the machinery became a part 
of the freehold or the realty, for the reason that by the terms of the 
lease the building itself was not intended to become such, since the 
building was subject to the tenant's right of removal at the end of 
the term. 

2. The mortgage, however, expressly covers the building, and what- 
ever as between mortgagor and mortgagee is to be deemed part of 
the building, is, therefore, subject to the mortgage. 

Under the law of this state I think that ail machinery and other 
articles which are firmly afSxed to the building and which were so 
aflBxed to it as to constitute a part of its design and a part of its 
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character as a building haring respect to its intended and actual 
use, must be deemed a part of the building. McRea v. Bank, 66 N. 
Y. 48î>,- Insurance Co. v. AUison (C. G. A.; Feb. 27, 1901) 107 Fed. 
179. This building was built, designed and used as a factory. Tbe 
machinery was put in it as a part of the construction and for use 
as a factory, and the building was evidently mortgaged as a fac- 
tory, and I think the mortgagee, therefore, is entitled to whatever is 
flrmly aflttxed to the building. This includes engine, boiler, ma- 
chinery or shafting firmly secured to the building by cernent, bolts 
or screws, and other articles of this nature. It does not include 
portable articles whether machines, implements, tables or what not, 
that are in no way aifixed or secured to the building; nor should it in- 
clude I think, such articles as belting, which may be removed from 
machinery by unloosening without in any way disturbing the build- 
ing, or anything affixed to the building. 

I ând in the testimony considérable différence between the two 
experts as to a number of articles, whether they are aflSxed to the 
building or not. I think what bas been said above will enable the 
parties to distinguish most, if not ail of the articles which I deem 
covered by the mortgage, and those not covered. Should there be any 
remaining articles upon which the parties cannot agrée, I think an 
expert should be appointed as agreed upon by both parties, under 
whose Personal inspection the séparation of the remaining articles 
may be made accordinsr to the rule above laid down. If this should 
not be BuflSicient, further application may be made to the court. 



In re ROSENTHAL. 

(District Court S. D. New York. April 10, 1901.) 

Bankruptct— Stat op Attachmbnt Suit— Vacation after Bankbdpt's Dis- 
charge. 

A stay order restrainlng the prosecution of an action agalnst a bank- 
rupt, entered under Bankr. Aet 1898, § lia, Is in its nature temporary 
only, and should ordlnarily be vacated as a matter of course, on applica- 
tion of the creditor, after the bankrupt has been discharged. The fact 
that the bankrupt had given a bond in the action to release an attachment 
prior to his bankruptey, and the efCect of the discharge on the liability 
of the sureties under the state statute, are matters which cannot be 
taken into considération by the court on a motion to vacate such stay; but 
both parties alike should be remltted to their rights, remédies, and dé- 
fenses under the law In the court in which the action Is pending. 

In Bankruptey. On motion to vacate stay. 

E. N. Hill, for creditors. 
Arthur Furber, for bankrupt. 

BROWN", District Judge. A motion îs made in behalf of Alexis 
Ménage, a creditor, to vacate an order granted by this court on 
March 24, 1900, restraining the creditor from prosecuting his suit 
in Massachusetts against the bankrupt, Max Rosenthal, "until fur- 
ther order of the coml," The bankrupt was adjudicated on his own. 
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pétition ©n December 4, 1899. No assets appearing, no trustée -was 
appointée! at the first meeting of creditors. Subsequently, by pro- 
ceedings which appear to be regular, the bankrupt was discharged 
on April 18, 1900. The restraining order was issued in accordance 
with the ordinary course of proceeding under section 11. Such a 
stay is merely a temporary one, for the purpose of enabling the 
bankrupt to plead his discharge when obtained. When the discharge 
has been granted, the stay should ordinarily be vacated as a matter 
of course on application of the creditor, in order that the validity 
of the discharge as against the creditor's debt, ,may be duly tested, 
in case the creditor should wish to litigate its application to' his 
debt. The restraining order in the présent case not being expressly 
limited to the provisions of section 11, the motion to vacate it, now 
that the discharge has been granted, is proper ; and the contention 
that the court has no longer jurisdiction, even pro hac vice, or so 
far as to vacate its own previous order, cannot be sustained. 

It is urged for the défendant that the equities of his sureties in 
the Massachusetts suit are such that the stay ought not to be dis- 
solved, and that by doing so he would be deprived practically of the 
benefit of his discharge. The facts in that regard are briefly as fol- 
lows: 

The suit was commenced against the bankrupt in the city of Bos- 
ton on Pebruary 5, 1897, by trustée process, to coUect an alleged in- 
debtedness of |1,270. On March 12, 1897, Rosenthal caused a bond 
with sureties to be given to dissolve the attachment, pursuant to the 
statutes of Massachusetts, and the attachment was thereupon dis- 
solved. Subsequently upon a trial before a jury, a verdict was 
f ound for the défendant. On exceptions and appeal to the suprême 
court, a new trial was ordered on March 2, 1900, about three months 
after the pétition in bankruptcy was filed in this court. The original 
schedules did not mention the debt to Ménage, but it was inserted 
in the amended schedules filed March 21, 1900, three days before the 
order of this court was made, restraining the further prosecution of 
the suit. 

The bond executed to release the attachm(-nt was conditioned for 
the payment of "any final judgment" that might be obtained in the 
action. Had this been the only condition of the bond, inasmuch as 
no Judgment was obtained prior to the defendant's discharge, and 
none coxdd afterwards be lawfully obtained in case the discharge 
was operative upon the claim of Ménage, the sureties would be prac- 
tically released f rom the bond, since the condition of the bond 
could not be fulfilled by the recovery of any "final judgment" against 
the bankrupt. Wolf v. Stix, 99 U. S. 1, 8, 9, 25 L. Ed. 309; Car- 
penter v. Turrell, 100 Mass. 450; Hamilton v. Bryant, 114 Mass. 543. 

By the Public Statutes of Massachusetts, however, — chapter 171, 
§ 23 (passed in 1882), — it is enacted as follows: 

"When a plaintiff is entitled to judgment except for the bankruptcy or In- 
solvency of a défendant -who has dissolved an attachment by giving a bond, 
the court may at any time upon motion enter a spécial judgment for such 
plaintiff, to enahle him to proceed against the sureties on such bond; and such 
spécial judgment shall be deemed a sufflcient judgment, within the meanlng of 
108 F.— 24 
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chapter 161, to euable such plaintiff to malntain an action against the sureties 
on said bond provlded that such attachment was not made wlthln four 
montlis," etc. 

By chapter 161, § 122, of the Public Statutes of Massachusetts, 
it is further provided that an attachment may he dissolyed by giv- 
ing a bond to pay the plaintiif the amonnt, if any, that he may re- 
cover within 30 days after the final judgment in said action, and 
aiso pay to the plaintiff within 30 days after the entry of any spé- 
cial judgment, in accordance with chapter 171, the sum, if any, for 
which such spécial judgment shall be entered. 

The bond given by the debtor and his sureties to release the at- 
tachment in this case, embodied the above provisions; so that it will 
doubtless follow that if the créditer is authorized to enter a "spé- 
cial judgmenj:" under the above provisions in the Massachusetts 
court, the sureties \vill be bound to pay the amount of that spécial 
judgment, because that condition of the bond will be fulfllled. Sec- 
tion 16 of the présent bankrupt act would then hâve fuU effect, which 
provides that "the liability of a person who is * * * in any man- 
ner a surety for a bankrupt shall not be altered by the discharge of 
such bankrupt." 

There is nothing before me by which it appears whether the cred- 
itor upon the discharge of the restraining order of this court, would 
be entitled to enter a spécial judgment. On the facts above stated, 
presumptively he would not be; since upon the first trial a verdict 
was found for the défendant. It is possible, however, that the rul- 
ings upon appeal may hâve virtually determined the liability of the 
défendant, though not in form so adjudged; since a new trial was 
ordered. It would seem, therefore, that a further trial in the state 
court is necessary in order to détermine whether the plaintiff, in the 
language of chapter 171, § 23, "is entitled to judgment except for 
the bankruptcy of the défendant"; and it is not until that question 
is determined that any "spécial judgment" can be entered. 

I think, however, that such questions as pertain to the effect of 
the discharge, the force of the sureties' bond, the construction of the 
Massachusetts statutes of 1882 and 1888 and whether they apply to 
a discharge under the United States bankrupt act subsequently 
passed, are not to be considered or determined by me upon this mo- 
tion, but only in the pending suit in Massachusetts, where there will 
be full opportunity for the parties to be heard. It is sulficient that 
the restraining order was in its nature a temporary one only and 
that the discharge of the bankrupt bas been granted, so that it be- 
comes the duty of the court to vacate its previous stay and remit 
both parties alike to their rights, remédies and défenses under the 
law. 

Motion granted. 
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In re NEELY. 

(District Court, S. D. New York. April 30, 1901.) 

1. Battebuptoy— Stat dp Execution against Trustée. 

The assets of a bankrupt in the custody of a court of bankruptcy are 
distrlbutable under its order alone, and are not subject to levy by a sher- 
iff to satisfy a judgment against the trustée, who is eutitled to an order 
restraining such a threatened leyy. 

2. Samb— Replevin against Trustbb — Damages and Costs. 

Oosts awarded by a state court against the trustées of a bankrupt, as 
substituted défendants in an action of replevin pending at the time of the 
bankruptcy, should be allowed and paid in full from the bankrupt estate; 
but a judgment for damages for détention of the property is entitled to 
no préférence over other claims against the bankrupt, where the trus- 
tées never had possession of the property, and were not responsible for 
its détention, but after their appointment did ail that could reasonably be 
demanded of them, consistent witb the protection of their rights, to 
asslst the plaintiffs in obtaining possession of it. 

In Bankruptcy. 

Edwards & Bryan, for trustées. 

Strong & Cadwalader, for judgment creditors. 

BROWN, District Judge. The assets of the bankrupt are in the 
custody of this court and distributable under its order alone. Bankr. 
Act 1898, § 2 (3, 7, 8). They are therefore not subject to levy by 
the sheriff, and the restraining order asked for should so far be al- 
lowed. Payment of claims, however, should be directed by this 
court in accordance with the légal rights of the parties, under the 
bankrupt act. 

The case arising under the judgment in the state court against 
the trustées has given me some embarrassment as resp(.'cts the 
proper directions to be given as to the costs and damages for déten- 
tion obtained in the replevin suit, amounting altogether to |1,727.21, 
for which the estate has received no beneflt whatever. Of this 
sum $1,080 was for the unlawful détention of the goods. Sut the 
trustées never had possession of the goods and never detained them. 
The property claimed was of considérable value, and the case was 
such as to justify the trustées in requiring the plaintiffs in the re- 
plevin suit tO' show their title. 

The action was commenced and process served before the bank- 
ruptcy proceedings. The détention was the act of the bankrupt. 
The goods were in a storage warehouse, from which under Act N. Y. 
1895, c. 633, they could not be removed, except by consent or by 
the order of the court after proof of title. Except for that act, the 
goods would hâve been delivered to the plaintiffs at the time of the 
commencement of the action upon the plaintiffs' undertaking in the 
sum of $13,000 to answer therefor executed at that time. The trus- 
tées offered to consent to the delivery of the goods to the plaintiffs 
upon their exécution of a proper bond to respondent for their value if 
the title were determined against them. This the plaintiffs refused. 
The trustées alsp offered to proceed at once to a trial of the title be- 
fore a référée in bankruptcy, where the title could bave been speed- 
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ily and înerpensively determined, as hundreds of other similar claims 
hâve been and are constantly determined. But the plaintiffs refused 
their necessary consent, and in return asked the trustées to con- 
sent to a delivery of the property to the plaintiffs without any se- 
curity at ail — an unreasonable request. I do not say that the plaintiffs 
hâve actually stepped beyond the line of their strict légal rights, but 
they hâve pertinaciously insisted upon their extrême légal rights, and 
pursued a course most embarrassing to the trustées, and one tend- 
ing to the utmost possible costs and damages. In no fair or proper 
sensé was the détention of the goods the act of the trustées. The 
trustées as I hâve said hâve never had possession of the goods. ïhe 
détention was originally by the bankrupt; and after the action was 
commenced, further détention was caused by the warehouse act of 
1895, which prevented the plaintiffs from obtaining possession at 
the outset of the suit, and this was still further prolonged by the 
plaintiffs' unreasonable refusai to acquiesce in the trustées' efforts to 
facilitate the proceedings as well as to turn over the possession to 
the plaintiffs on proper terms. The intervention by the trustées in 
the suit was not for the détention of the goods, but only for the 
proper purpose of requiring the plaintiffs' title to be properly proved; 
and the judgment as respects damages for détention, is no différent 
from what it would hâve been had the suit been continued in the 
bankrupt's name./ 

The bankrupt act gives no préférence for claims for damages for- 
detention like the présent. Section 64. The case of Norton v. Swit- 
zer, 93 U. S. 855, 363, 23 L. Ed. 903, as it seems to me, holds that a 
judgment against the substituted trustée is to be paid only pro rata 
upon proof of it with other claims, and that will be foUowed hère. 

The authorities seem to require that the costs should be paid in 
fuU. An order in conformity with the above may be presented for 
settlement on two days' notice with a stay of exécution. 



In re SCULLY. 

(District Court, E. D. Pennsylvania. May 2. 1901.) 

No. 968. 

Banebuptct— Election of Trustée — Authobity OB' Attoenet to Vote. 

The mère relation of attorney at law for creditors of a bankrupt does 
not authorize such attorney to vote In behalf of his clients at the élection 
of trustée. 

In Bankruptcy. On pétition to set aside élection of trustée. 

Michael J. Ryan, for creditor. 

J. Quincy Hunsicker, for bankrupt. 

J. B. McPHERSON, District Judge. I think the learned référée 
was right in deciding that the mère relation of attorney at law did 
not authorize Mr. Hunsicker to vote in behalf of his clients at the 
élection of the trustée (In re Blankfein [D. C] 97 Fed. 191; In re 
Eagles [D. C] 99 Fed. 695; In re Richards [D. C] 103 Fed. 849); 
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and, since ît clearly appeared by the testimony taken at tliat meet- 
ing that the bankrupt was insolvent when Catharine Lenahan's ex- 
écution issued, I agrée also in the conclusion that the lien of her 
levy was avoided by clause "f" of section 67, and therefore that she 
was not disqualifled to take part in the élection. The pétition is re- 
fused. 



In re JOHNSON. 
(District Court, D. Vermont. April 25, 1901.) 

BANKKUPTCT— AVOIDANCB OF LiENS— ATTACHMENTS. 

V. s. i 1791, provides ttiat "personal property attaehed on mesne process 
shall be held to respond to the judgment rendered thereou 30 days from 
the time It is rendered; and unless the plaintilï within 30 days from the 
rendition of final judgment taiies such property in exécution It shall be 
discharged from such process." The décisions of the suprême court of the 
State treat such attachment as an Inchoate lien, which must be per- 
fected by the ereditor by obtainlng judgment and takiug ont exécution 
■within 30 days. HelO, that where such an attachment was made of prop- 
erty of a banlsrupt more than four months prior to the filing of the péti- 
tion in bankruptcy, but judgment was obtained and exécution Issued with- 
in the four months, such judgment and exécution were void, so far as re- 
lated to the attaehed property, and the property afCected was discharged, 
under Banlji. Aet 1898, f 67f. 

In Bankruptcy. Proceeding by trustée to restrain sale of property 
of the bankrupt under attachment. 

Roland E. Stevens, trustée, pro se. 
William Batchelder, for attaching créditer. 

WHEELER, District Judge. The statutes of Vermont provide: 

"Sec. 1791. Personal property attaehed on mesne process shall be held to 
respond to the judgment rendered thereon thirty days from the time it Is 
rendered; and unless the plaintiff within thlrty days from the rendition of 
final judgment takes such property in exécution it shaU be discharged from 
such process." 

The bankrupt act provides: 

"Sec. 67f. That ail levles, judgments, attachments or other liens, obtained 
through l^:al proceedings against a person who is Insolvent, at any time 
within four months prier to the filing of a pétition In bankruptcy against hlm 
Bhall be deemed nuU and void in case he is adjudged a bankrupt," etc. 

Personal property of the bankrupt was attaehed on mesne process 
August 1, 1900, by copy in the town clerk's ofiBce. Judgment was 
obtained in the suit January 1, 1901. The défendant therein was 
adjudged bankrupt January 17th. The trustée succeeded to the pos- 
session of the bankrupt. The ereditor took out exécution and de- 
livered it to the officer within the 30 days, who bas advertised the 
property for sale on the exécution. This proceeding is brought by 
the trustée to restrain the sale on the ground that, although the at- 
tachment was more than four months old at the time of the filing 
of the pétition in bankruptcy, the lien would not become perfect 
till the time of the judgment, and of the placing of the exécution 
in the officer's hands within the 30 days. In Wilder v. Weatherhead, 



874 108 FBDBRAL RBPORTBB. 

32 Vt. 765, as well as elsewhere, such an attachment îs spo6en of as 
an "inchoate lien"; and in Dewey t. Fay, 34 Vt. 140, the court, 
by Aldis, J., said: 

"By our System of attachment of Personal property, the créditer must 
perfect his lien by obtalnlng judgment, taking ont exécution wlthln thlity 
Jays, and dellvering It to the offlcer who made the attachment, or demanding 
of hlm the property." 

The lien does not become perfect as a charge upon the property 
until the recovery of the judgment and the taking in exécution. The 
judgment, and the levy of exécution under it, are proceedings that 
the baukrupt act, as quoted from, expressly déclares shall be deemed 
null and Toid. Without them the attaching creditor had no perfect 
lien. Wben obtained, they are absolutely null and void. In that 
condition they are whoUy inoperative to perfect what was before an 
imperfect lien. It has sometimes been thought that judgments might 
be taken to hold the property attached, as was done under the act 
of 1867 in jurisdictions where such attachments on mesne process 
prevailed; but that act did not bave such provisions as thèse in re- 
spect to judgments and levies, by which they are expressly eut off. 
This conclusion appears to be the same as that reached by Judge 
Brown upon similar statutes and proceedings under them in Con- 
necticut In re Lesser, 5 Am. Bankr. R, 326, 108 Fed. 201. Stay 
granted. 



In re BOLINGER. 
(District Court, W. D. Pennsylvania. January 14, 1901.) 

t. Bakkbuptct— Exemptions. 

Where, after bankrupt had duly made clalm for exemption of certain 
specifled Personal property, the property was sold by the receiver, wlth 
other property of the banlirupt's estate, by order of the court, but with- 
out préjudice to the rights of the bankrupt to apply for the proceeds of 
the sale of such property claimed as exempt, the court wUl surrender the 
money Into whlch It had converted such property In the same manner It 
would bave surrendered the property If It had not been converted. 

8. Same— Invalid Levy— Waivbr. 

Certain creditors, a few days before an adjudication In bankruptcy, lev- 
ied on the property of the bankrupt on an exécution on a Judgment on a 
note walvlng the benefit of the exemption law. The exécution was en- 
Jolned as an Illégal préférence, and the property passed to the receiver. 
Beld that, as the préférence created by the exécution was Illégal, the 
waiver of the exemption as against the enforcement of the debt on valld 
lawful process fell wlth the enjolned imlawful préférence exécution. 

8, Same— BsTOPPEL. 

An exécution of a Judgment creditor on a Judgment walvlng exemptions 
was set aside as an unlawful préférence under the bankrupt law. Th.» 
créditer thereafter filed his claim walvlng any lien he might hâve acqulred 
under said exécution. Beld, that he was estopped from afterwards claim- 
Ing a préférence against the exempt property. 

S. P. Emery, John S. Wendt, and W. H. Falls, for i)etitioner. 

BUFFESTGTON, District Judge. In tbis case the bankrupt duly 
made claim for the exemption of certain specifled personal property, 
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as provided by the state statute. Thereafter the property so claimed 
was sold by the receiver, witli other property of the bankrupt estate, 
under an order of this court which provided: 

"The sale not to préjudice the right of the bankrupt to hereafter apply for 
the proceeds of the sale of the articles of Personal property claimed by him in 
bis pétition as exempt, if in law he is entitled to such exemption. ïhe pro- 
ceeds of the sale are to remain In the hands of the receiver, subject to the 
01 der of the court" 

The claimed property and its proceeds, tîz. |165.95., were kept sepa- 
rate, and are included in the présent account. While exempt proper- 
ty is no part of the bankrupt estate, stiU, the claim being a personal 
right, it would seem, if it is not asserted and maintained, the prop- 
erty which might hâve been covered by it would form part of the 
bankrupt estate. See authorities collected In re Black, 3 Nat. Bankr. 
N. 47, 104 Fed. 289. The claim of the bankrupt in this case as against 
the gênerai estate is clearly good. That the claim was made in due 
lime and proper form is conc^ed. The order of the court substitutes 
money for property, and transferred rights existing against specifled 
property to its money substitute. Having a valid claim against the 
property, the court will surrender the money into which it has con- 
verted the property in the same manner it would hâve surrendered 
the property had it not been converted. In re Black, supra; In re 
Brown, 1 Nat. Bankr. N. 230. The fund, however, is claimed by the 
Schlather Brewing Company. That company levied on the personal 
property of the bankrupt a few days before the adjudication. In the 
note on which judgment was entered the bankrupt waived the beneflt 
of the state exemption law. This exécution was enjoined as an illé- 
gal préférence under the bankruptcy law, and the entire property 
levied upon thereunder passed to the receiver. The préférence created 
by the exécution being illégal, the incident of such exécution préfér- 
ence, to wit, the waiver of the exemption as against the enforcement 
of the debt on valid lawful process, must be deemed to hâve fallen 
with the enjoined unlawful préférence exécution. Not only is this so, 
but subsequently the Schlather Company, in order to participate in 
the présent distribution, flled a release of any lien "of our said judg- 
ment f rom any and ail property owned by the said Charles L. Bolinger 
at the time of the entry of said judgment, and also release any lien 
which we now hâve, or could hâve, on the personal property of said 
Charles L. Bolinger by virtue of our having issued an exécution on 
said judgment at No. 19, June term, 1899, so that the préférence 
which we hâve received by virtue of our said judgment and exécution 
shall be surrendered, and that our claim, as evidenced by said judg- 
ment and exécution, may participate pro rata in the distribution of 
said bankrupt's estate with proper proven claims against said Charles 
L. Bolinger's estate." The creditor, having participated in this distri- 
bution by reason of said release, is estopped from now claim- 
ing a préférence, which, if it exists, exista by virtue of the released 
préférence and as an incident thereto. If the releasing creditor were 
awarded a fund which it would crédit on its indebtedness, it would 
seem such fund should inure to the benefit of ail the creditors. But, 
as we hâve seen, as against the gênerai creditors, the bankrupt is 
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entJtled to the exemption by virtue of a duly-made daim, and the sav- 
ing order of the court -when the property was converted into money. 
The créditer cannot with one hand take, by virtue of the release, as 
a gênerai creditor, and with the other take, at variance with the re- 
lease, as a preferred one. The resuit reached by the référée will not 
be disturbed. 



UNITED STATES T. WONG CHOW. 

(Circuit Court of Appeals, Fifth Circuit. April 16, 1901.) 

No. 1,014. 

CHINESE EXCLTÎSION ACT— FlNALITY OF ACTION OF EXECDTIVB OFFICERS— POW- 

BB OF Courts to Rbview. 

Under the Chlnese exclusion act of August :IS, ISÎM (28 Stat. 390), where 
an Immigration ofEicer bas made an order for the déportation of a Cbinese 
person as belonging to a class not entitled to remain in tliis country, 
whlch has not been appealed from, a court bas no jurisdiction to review 
the legallty of such order In habeas corpus proceedings. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

Henry Terrell, A. Gt. Foster, and W. W. Howe, for the United 
States. 
T. J. Beall, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCOJEiMICK, Circuit Judge. This case is stated by counsel for 
the appellant, with substantial accuracy, as foUows: 

"Wong Ohow, the appellee, filed In the circuit court of the United States for 
the Western district of Texas on April 16, 1900, his pétition, duly verified, 
for a wrlt of habeas corpus, whereln he alleged he was illegally deprived of 
his llberty by the marshal of the Western district of Texas by virtue of an 
order of déportation, but that petitioner Is a Chlnese merchant résident and 
doing business In the United States, and was at the tlme of his arrest and 
confinement, and not liable to déportation under the existlng laws and treatles. 
On the same day, Hon. Aleelï Boarman, judge, sitting as United States cir- 
cuit Judge for the Western district of Texas, at El Paso, Issued a writ of 
habeas corpus to the marshal, commandlng that he produce the body of the 
petitioner before him In open court on the foUowlng day, and show cause for 
such custody. On April 17th the marshal produeed the petitioner, and showed 
that he was held by virtue of an order of déportation directed to the marshal, 
and issued by the commissioner at El Paso on March 30, 1900, a copy of which 
was attached, and whlch set out, In substance, that upon a trial had before 
the commissioner the défendant had announced that he was ready for trial, 
whereupon, after revlewing his plea, and having heard the testimony of ail 
the witnesses offered by each party, the commissioner was of opinion: First, 
that the défendant was on the 27th day of December, 1899, and is now, un- 
lawfuUy In, and not entitled to remain in, the United States; second, that he 
is now, and was on December 27, 1889, a subjeet of the empire of China, — and 
thereupon ordered that the défendant be remanded to the custody of the 
marshal, who shall take him to San Francisco, California, and deliver him 
to the collector df that port, who shall déport him to China, and in the mean- 
tlme the marshal shall saf ely keep the défendant In his custody. On April 
17, 1900, the district attorney flled an intervention qn behalf of the United 
States, alleging that the petitioner was legally held by the marshal by virtue 
of a valld order of déportation directed to him by the commissioner, and that 
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th© oi'der of déportation had not been soperseded nor appealed from, but vas 
In fnll force and effect, wherefore the writ should be dlsmlssed and the peti- 
tioner remanded to the eustody of the marshal. By way of traverse the peti- 
tioner on April 21, 1900, replied that he was and is a merchant in Los Angeles, 
Cal., coming from China in 1875; that on April 25, 1894, a certificate of rési- 
dence as a Ohinese merchant was Issued to him by the eollector of internai 
revenue; that while In El Paso on business, and while at the train attempting 
to return to Los Angeles, he was arrested by the Ohinese insi>ector, who toolc 
his certificate of résidence, which was admlttedly geiiuine; that after the 
cause was Instituted the petitioner employed counsel to represent him; that 
on March 25, 1900, trial was had In the absence of counsel, and the order of 
déportation attached to the inarshal's return was made; that the petitioner 
Is not familiar with the English language and court procédure, and was not 
Informed by interpréter of his right of appeal; that he dld not learn of his 
right untll employment of his présent counsel, who Informed him that the 
time for appeal had expired; that the o^der of déportation Is illégal and void, 
In this: that being a Ohinese merchant, and In the rlghtful possession of a 
genuine certificate of résidence, the judgment is In violation of his rights 
secured by the constitution of tiie United States and the treaty with Ohina. 
On April 26, 1900, the intervener moved to quash the writ of habeas corpus, 
which was overruled by the court. Thereafter the court heard évidence in 
support of pétition, and, the Intervener not having had sufflcient time to pro- 
duce évidence, the court granted leave to produce and file the same prier to 
May 18, 1900; and, not considering the same material, the court ordered upon 
May 3, 1900, the discharge of the petitioner from eustody, conditioned that 
pending appeal he enter into bond in the sum of $200. Thereupon the inter- 
vener excepted to the order, and in open court gave notice of appeal to the 
United States circuit court of appeals for the Flfth circuit, which was duly 
allowed. The appellee entered into bond as requlred pending appeal. The 
intervener had the time extended wlthin which to file her bills of exception, 
and her blUs of exception were duly filcd September 1, 1900. On October 10, 
1900, the appellant filed her assignments of error. Citation on appeal was 
Issued October 16, 1900, and service of the same was acknowledged on the 
same day." 

There are two errors assigned. They présent the contention (!) 
that the circuit court was without jurisdiction to hear and détermine 
this cause, because the pétition for the writ, the marshal's return, 
and the petitioner's traverse show that the petitioner was held by a 
valid order of déportation, in full force, and from which no appeal 
was taken; and (2) that the court should hâve quashed the writ of 
habeas corpus, for the reason that the record showed that the peti- 
tioner was not illegally restrained of his liberty, but was held by vir- 
tue of a valid order of déportation issued out of a court having juris- 
diction both of the subject-matter and of the person, and not super- 
seded or appealed from, but retaining full force and efEect. 

It is not necessary for us to follow counsel in their interesting 
discussion of first principles, and their exhaustive citations and re- 
view of the numerous reported décisions of circuit courts, and a f ew 
décisions of some of the circuit court of appeals. The resuit of the 
décisions by the suprême court is shown in the opinion in the case 
of Lem Moon Sing v. U. S., 138 U. S. 538, 15 Sup. Ct. 967, 39 L. Ed. 
1082, and is thus expressed in the headnote: 

"The power of congress to exclude allens altogether from the United States, 
or to prescrlbe the terms and conditions upon which they may come to this 
country, and to hâve its declared policy in that respect enforced exclusively 
through executive oflîcers, without judicial intervention, having been settled 
by previous adjudications, it is now decided that a statute passed in exécution 
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of that power Is applicable to an alien wto bas acquired a commercial 
domicile witliin the United States, but who, having voluntarily left the coun- 
try, although for a temporary pui-pose, daims the right under some law or 
treaty to re-enter it." 

We make the foUowing quotation from the opinion: 

"The contention is that while, generally spealrlng, immigration officers bave 
jurisdiction, under the statute, to exclude an alien who is not entitled under 
some statute or treaty to corne into the United States, yet if the alien is enti- 
tled, of right, by some law or treaty, to enter this country, but is nevertheless 
exeluded by such officers, the latter exceed their jurisdiction; and their illé- 
gal action, if it results in restraining the alien of his liberty, présents a judi- 
eial question, for the décision of which the courts may Intervene upon a writ 
of habeas corpus. That view, if sustained, would bring into the courts every 
case of an alien who claimed the right to come into the United States unde-." 
some law or treaty, but was prevented from doing so by the executive branch 
of the government. This would defeat the manifest purpose of congress in 
committing to subordinate Immigration officers and to the secretary of the 
treasury exclusive authority to détermine whether a particular alien seelïing 
admission into this country belongs to the eiass entitled by some law or 
treaty to come Into the country, or to a class forbidden to enter the United 
States. Under that interprétation of the act of 1894, the provision that tlie 
décision of the appropriate immigration or customs officers should be final, 
unless reversed on appeal to the secretary of the treasury, would be of no 
praetical value." 

The language of the statute just referred to is in thèse words: 

"In every case where an ahen is exeluded from admission into the United 
States under any law or treaty now existing or hereafter made, the décision 
of the appropriate immigration or custom officers, if adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the secretary of the 
treasury." Act Aug. 18, 1894 (28 Stat. 390). 

In the most récent case, — ^Li Sing v. U. S. (decided March 18, 1901, 
not yet officially reported) 21 Sup. Ct. 449, — ^the concluding para- 
graph in the opinion is instructive. It reads: 

"We cannot, however, yield to the earnest contention made in behalf of 
inoffensive Chinese persons who seelî to come within the limits of the United 
States and submit themselves to their jurisdiction, by modifying or relaxing, 
by judicial construction, the severity of the statutes under considération. 
"We can but repeat what was sald to similar appeals in the case of B'ong Yue 
Tlng V. U. S., 149 U. S. 698-729, 13 Sup. Ct. 1016, 37 L. Ed. 905: 'The question 
whether, and upon what conditions, thèse aliens shall be permitted to remain 
within the United States, being one to be determined by the political de- 
partments of the government, the judicial department cannot properly express 
an opinion upon the wisdom, the poiicy, or the justice of the measures enacted 
by congress in the exercise of the powers conflded to It by the constitution 
over this subject' " 

It is therefore clear that it was the duty of the circuit court to 
dismiss the writ of habeas corpus, and leave the petitioner in the 
custody of the marshal, to be disposed of by him in accordance with 
the order for déportation. The judgment of the circuit court is re- 
versed, and the cause remanded to that court, with direction to ro- 
mand the appellee to the custody of the maishaL 
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ANDERSON FOUNDRT & MACHINE WORKS v. POTTS et aL 

(Circuit Court of Appeals, Seventh Circuit. April 9, 1901.) 
No. T50. 

\, Patents— Construction op Claims— Référence to Spécification. 

Wliile tlie use in a claim of a patent of tlie words "substantially as 
specified," or équivalent words, Import into the claim so much of the 
spécification as is neeessary to describe in particular an élément embraced 
in it, Buch words cannot be given effect to read into tbe claim an élément 
described In the spécification, and included in otber claims, but not men- 
tioned in such claim, for the purpose of giving identity to claims whlch 
In terms are intelligibly différent. 

2. Same— Infkingement— Clat Disintegrator. 

The Potts patent, No. 322.393, for a clay disintegrator, claim 3, whlch 
covers broadly in a clay disintegrator "a cylinder arranged to revolve, 
and having scraping bars attached to its periphery, and an inclined plate 
♦ * ♦ forming opposite sides of a trough for the réception of clay," îf 
valid, is so limited by the prior art that It is not infringed by a machine 
in which a plain revolvlng cylinder is substituted for the inclined plate. 

Appeal from the Circuit Court of tlie United States for the District 
of Indiana. 

This appeal is from a decree adjudging the validity, and infringement by 
the appellant, of claim 3 of letters patent of the United States No. 322,393, 
issued on July 14, 1885, to C. and A. Potts for a clay disintegrator. The spéc- 
ification, in so far as it need be quoted, Fig. 4, which shows a vertical section, 
and the claims of the patent are as follows; 

"Dur Invention relates to an improved machine for flnely divlding and tem- 
pering clay. The object of our improvement is to disintegrate the clay by 
means of a revolvlng cylinder, which shall remove successive portions from a 
mass of clay which is automatically pressed against the cylinder, as herein- 
after fully described. The accompanying drawings illustrate our Invention: 



'ITi^.-Ûi^, 




"• " * The opposed sides of cylinder A and the upper and central por- 
tions of plate D form, together wlth sheet-metal end plates, s, s, which are 
seeured to the frame, a trough, one side of which approaches and recèdes 
from the other at intervais, and which has at the bottom a narrowing opening, 
t, of constant width. The opération of our machine is as follows: Plate D 
boîng swung back to the position shown in dotted Unes Fig. 4, the moist, un- 
tempered clay is thrown into the trough above mentioned. Cylinder A revolv- 
lng rapidly, successive portions are removed from the mass of clay, and car- 
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rled through the openlng, t, by the scraplng bars, c. At the same time the 
upper portion of the plate D moves slowly towards the cylinder, thus keeping 
the mass of clay In close 'contact wlth the cylinder as successive portions are 
removed. The force with which plate D is moved towards tlie cylinder is 
regulated by drawing the Intermediate friction wheel, p, more or less closely 
in contact with the wheels n and o, by means of the screw nut, u, thus leugth- 
ening or shortenlng the frarae, r, the purpose being to cause enough friction 
between the wheels to move plate D sufficiently to keep the clay in contact 
with the cylinder, and also to slip when necessary to prevent undue pressure 
agalnst the cylinder. The flnely divlded clay, after passing through the open- 
ing, t, falls upon the lower curved portion of plate D, and from thence to the 
incline, w. If the clay la quite molst, some of it wlU adhère to the curved 
portion of the plate, and wlU again be brought In contact with the cylinder as 
the upper portion of the plate recèdes to reeeive a new suipply of clay, and 
will thus be removed. It is désirable at times, in disintegrating dry or nearly 
dry clay, or other Ulce substance, to f eed the mass to the cylinder wlthout great 
pressure. For this purpose we disconnect the yoije, k, and arm, 1, and throw 
the wheel p out of engagement with the wheel o. By turning wheel o by 
hand, plate D may now be set at a suitable angle, as that shown in dotted 
Unes, Iflg. 4, or any Intermediate angle between that and the position showu 
in full Unes, so that the mass Is fed to the cylinder by force of gravitation 
alone. 

"We clalm as our invention: (1) In a clay disintegrator, a supporting frame, 
a cylinder arrangea to revolve, and a swinging plate, both mounted In said 
frame, and forming opposite sides of a trough for the réception of clay, and 
means for swinging said plate alternately towards and from said cylinder; ail 
combined substantially as specifled. (2) In a clay disintegrator, a supporting 
frame, a cylinder arranged to revolve, and having scraping bars attached to its 
periphery, and a swinging plate, both mounted in said frame, and forming 
opposite sides of a trough for the réception of clay, and means for swinging 
said plate alternately towards and from said cylinder; ail combined substan- 
tially as specified. (3) In a clay disintegrator, a supporting frame, a cylinder 
arranjT' '1 to revolve, and having sci-aping bars attached to its periphery, and 
an inci ^xed plate, both mounted în said frame, and forming opposite sides of 
a trough for the réception of clay; ail combined substantially as specifled. 

(4) In a clay disintegrator, the combinatlon, with the revolving cylinder of 
the swinging plate, consisting of a central cylindrical portion, an upper 
Btraight portion, and a lower curved portion; ail substantially as specifled. 

(5) The combinatlon, with the supporting frame, the revolving cylinder, and 
the swinging plate, of the shaft, j, eceentric, i, yoke, k, arm, 1, and wheels, n, o, 
and p, substantially as and for the purpose specifled. (6) In a clay disinte- 
grator, the combinatlon, wlth cylinder A, having a séries of longitudinal 
grooves, of the scraping bars, c, adjustably secured in said grooves, for the 
purpose specifled." 

The sixth claim of the patent bas been In litlgation in the SIxth circuit, and 
bas been declared valid by the Suprême Court and by the United States circuit 
court of appeals for that circuit, each reversing a decree of the circuit court. 
Potts & Co. V. Creager, 155 V. S. 597. 15 Sup. Ot. 194, 39 L. Ed. 275; Id. (C. 
O.) 44 Fed. 680; In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994; 
O. & A. Potts & Co. V. Creager, 71 Fed. 574; Potts & Co. v. Creager, 38 C. 
0. A. 47, 97 Fed. 78; Id. (0. C.) 77 Fed. 454. In the case that was before 
the Suprême Court the following patents and publications were in évidence 
us anticipatory: No. 33,119, to J. R. Whittemore; 49,714, to R. Butterworth; 
r>2,472, to T. J. Wells; 53,598, to O. T. Frost; 57,280, to John Blaekie; 61,932, 
to Warren Gale; 92,997, to G. H. Peabody; 110,927, to I. and W. D. May- 
field; 116,039, to M. R. Fletcher; 125,159, to A. Alexander; 160,618, to D. 
Rudy; 207,717, to J. Creager; 225,976, to G. H. Ennis; 231,512, to A. Voelk; 
242,387, to J. W. Smith; 291,654, to G. Van Name; 297,764, to J. M. Case; 
320,905, to Alsip & Drake; Bnglish patent No. 1,671, to Cooke, BombrofEe, and 
Baker, dated May 11, 1874; two extraets from Knight's Mechanieal Dictlon- 
ary, known as "No. 1" and "No. 2;" and a certain old devlce known as the 
"Oreager Wood-Polishing Machine." In this case the following were pleaded 
and put in évidence as anticipatory: No. 17,505, to Hersey and Van Ripper; 
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66,488, to Isaac Gregg; 116,039, to M. B. Fletcher; 159,334, to A. Kumpf; 
196,082, to P. W. Gatea; 203,364, to D. O. Newell; 203,794, to S. Stutz; 211,. 
816, to L. J. Bennett; 214,384, to W. L. Gregg; 246,992, to J. O. Andereon; 
271,589, to J. C. ABderson ; 289,025, to J. W. Penfleld ; 293.001, to L. D. Fergu- 
son ; Engllsh patent No. 1,671, of 1874, to Cooke, Bombroffe, and Baker. And 
the followlng, not pleaded, were put In évidence: No. 66,536, to W. H. 
Thomas; 139,804, to Mills & Mills; 202,940, to P. W. Gates; 274,574, to S. 
Dodson; 286,520, to W. Andrus; 284,613, to H. Cockell; 251,660, to W. W. 
Wallaee; 812,667, to J. S. Smith; 384,278, to George Potts. On the stren^h 
of testimony whlch was not before the Suprême Court, It is now inslsted that 
the Newell patent, No. 203,364, and the Oooke Engllsh patent antlcipated the 
Potts machine as a dislntegrator of clay. 
iXbe foUowing cuts represent a machine manufactured by the appellants: 












And tli« followlng Is a drawtng of a spiral ribbed roU mannfactnred t>y the 
appellanti, wblcb they now use instead of the form of roll Illustrated above: 
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TAe tollowlng is a copy o( the drawing of Engllsh letters patent No. 1,(S7Ï, 
issued to Cooke, Bombroffe, and Baker: 




"ThlB Invention eonsists," says tle patent, "In adapting to the ordlnary 
plain or cylindrical roUers, employed in pulverlzing, grindlng, or reducing 
clay or other substance, any suitable number of iron, steel, or other métal 
ribs flxed on the roUers so as to take a spiral or Archimedean course, and 
secured at each end with métal rings, screw holts, or their eciuivalents, so 
that tlie scraper usually employed cleans ail at the same tlme; or the rollers 
and ribs may be made in one casting, and a number of steel or iron studs or 
spikes are employed, flxed at or cast with the rollers, and projecting from 
the outer surface thereof between the ribs; the object of such arrangement 
being to more completely disintegrate, pulverize, and reduce the material, 
and thus produce a fine clay, with the advantage of using up waste, and with 
an economy in steam, horse, or manual power. One or more of thèse rollers 
are employed in a mill, and, although specially applicable to piUverizing clay, 
they may be advantageously employed for the réduction of other substances. 
• • • Although the drawing représenta the ribs as connected by métal 
rings to the roUer, we do not confine ourselves to thls method, as has been 
previously stated. The ribs may be connected to the roller by screw bolts or 
other efficient means, or they may be cast in one pièce with the roller. Hav- 
ing thus described our Invention, what we claim is the combination with the 
ordinary cylindrical or plain rollers of the spiral ribs, a, fixed to the roller 
by the rings, b, or by other suitable means, and in conjunetion with the métal 
studs or spikes arranged between each rib In the manner and for the purposes 
substantially as hereinbefore described." 

E. E. Wood and Wm. R. Wood, for appellant, 
Chester Bradford, for appellee. 

Before WOODS and JENKINS, Circuit Judgea, and BTJNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, aiter making the foregoing statement, de- 
livered the opinion of the court. 

The décision of the suprême court in Potts & Co. v. Creager is not 
technically determinative of this case, because the parties are différ- 
ent, and because the claims in issue now and then are not the same. 
Only the sixth daim of the patent was adjudged vaJid in that case. 
Tbe third, only, is now in question. So far as found applicable, the 
opinion of the Suprême Court will, of course, be followed. The claima 
of the patent hare ail been set out in the statement of the case be- 
cause of their bearing upon the construction of the one in suit. Each, 
as will be seen, différa in some important particular from each of tha 
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others. In the flrst the spécial feature of the combination is the 
swinging plate. No mention is made of the scraping bars, and the 
revolving cylinder therefore may be plain or smooth. The second em- 
braces ail that is shown in the spécification and drawings, except that 
aothing is said of the "central cylindrical portion" of the swinging 
plate, and nothing of the scraping bars being longitudinal or adjust- 
able. The third, now in suit, includes a revolving cylinder, having 
scraping bars and an inclined plate, both mounted in a frame, and 
forming opposite sides of a trough for the réception of clay ; but the 
plate is not characterized.as swinging; no mention is made of means 
for swinging it, or of its having a central cylindrical portion; and 
nothing is said of the scraping bars being longitudinal or adjustable. 
In the fourth, as in the flrst, the cylinder may be without scraping 
bars, but the plate, in conf ormity to the spécification, must be swing- 
ing, and must hâve a central cylindrical portion, an upper straight 
portion, and a lower curved portion. In the fifth, again, the revolv- 
ing cylinder may be without bars, but the swinging plate and the 
means of swinging are included. In the sixth the éléments of the 
combination are the cylinder having a séries of longitudinal grooves 
and the scraping bars adjustably secured in the grooves. In effect, 
the last claim is simply for the cylinder with scraping bars adjust- 
ably secured in longitudinal grooves wlien found "in a clay disinte- 
grator." What the other éléments or features of the disintegrator 
should be is manifestly immaterial. The suprême court said of it: 

"The only feature of the first patent material to be considered is the cylin- 
der described in the slxth claim as a cylinder having a séries of longitudinal 
grooves, of the scraping bars, c, adjustably secured in said grooves, for the 
purpose specified." 

That could not hâve been said if any other than the sixth claim 
of the patent had been in issue. 

In Westinghonse v. Brake Co., 170 U. S. 537, 558, 18 Sup. Ct. 707, 
717, 42 L. Ed. 1136, 1144, referring to the words "substantially as set 
forth," the suprême court said, "Thèse words hâve been uniformly 
held by ns to import into the claim the particulars of the spécifica- 
tion ;" but this, as we conceive, does not justify the contention of the 
counsel for the appellee that, the shredding cylinder being claimed 
as a part of a clay disintegrator, "the spécification and drawing 
should be referred to to détermine what éléments were required to 
constitute such a machine." The very fact that the other éléments 
mentioned in the spécification, while expressly embraced in the other 
claims, were not mentioned in the sixli claim, demonstrates an in- 
tention to cover by that claim any and ail forma of disintegrators in 
the construction of which that cylinder should be used. Two roUers 
in combination, it was well known, had been used before for the pur- 
pose of grinding clay, as shown in the patent of 1872 to Alexander. 
In order, therefore, to protect whatever of invention there was in the 
cylinder with adjustable longitudinal scraping bars, a claim which 
should cover it in a disintegrator of any construction, with or with- 
out a plate or swinging plate, was clearly requisite; and to imjwrt a 
plate into the sixth claim by inference from the spécification and 
drawings would be to deprive the claim, upon the face of the patent, 
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of the scope of which tlie Suprême Court declared it to be possessed. 
The tnie rule seems to be, as stated in McCarty v. Eailroad Co., 160 
U. S. 110, 116, 16 Sup. et. 240, 242, 40 L. Ed. 358, 361, that, while 
référence may be made to the spécification and drawings of a patent 
■'with a view of showing the connection in which a device is used, 
and proTing that it is an operative device," it is not permissible "to 
read into a claim an élément which is not présent for the purpose of 
making out a case of novelty or infringement." This is not incon- 
sistent with the expression quoted from the Westinghouse Case, 
which means only that, when it is necessary to look beyond a claim 
for the "particulars" of an élément embraced in it, which, for exam- 
ple, may be designated only by a letter of the alphabet, the description 
given in the spécification, so far as necessary to support the claim, 
may be read into it. Clearly, however, it is not allowable in that way 
to give identity to claims which in terms are intelligibly différent. 

Claim three in terms includes an "inclined plate," but not a swing- 
ing plate, nor the means for swinging, nor the central cylindrical 
portion, and only in the absence of thèse features, one or ail, is 
it distinguishable from the flrst, second, fourth, and flfth claims 
respectively. It is, therefore, simply a claim for the combination in 
a clay disintegrator (necessarily having a supporting frame) of a re- 
volving cylinder having scraping bars attached, and an inclined plate, 
so mounted as to form opposite sides of a trough for the réception of 
clay. In view of the prior art it is diificult to perceive invention in 
this construction. If it be there, it is because of the scraping bars 
upon the cylinder. But thèse, it is to be observed, are not required 
to be of any particular form, and, unless the description of the spéci- 
fication is to be read into the claim, need not be adjustable, and, in- 
stead of being located in longitudinal grooves, may be spiral, as in 
the English patent to Cooke and others. If they are to be according 
to the spécification, the novelty and patentability of the combination 
would be established by the opinion of the Suprême Court, if the évi- 
dence before us were the same in substance as that in the record 
before that court; but upon the claim as it reads that opinion seems 
to hâve little or no bearing. It is insisted, too, that in important 
respects the évidence now adduced is différent. Particular stress is 
laid upon the patent to l^ewell, No. 203,364, the English patent, and 
the proof adduced to show that they are operative and successful 
machines, doing what is claimed for the Potts device. The Newell 
patent was not before the Suprême Court, and the proof hère seems 
to show that, as claimed for it, it delivers the clay, not in compact 
sheets, but in a "disintegrated pulpy condition, which readily takes 
water, and renders further tempering an easy matter." The spéci- 
fication says of the device that, "instead of making the teeth in the 
periphery of a séries of interlocking ridgea or angular rings on the 
cylindrical surfaces of the rollers, the présent invention consists in 
making shallow teeth in angular sides of the rings, of sufflcient depth 
to effect a hold on the material to be ground, without allowing any 
of it to pass unground." The structure of the Newell device is so 
far différent from that of the Potts patent that it could hardly be 
deemed to be an anticipation, but it does seem to establish that the 
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Potts machine was not the first "to disintegrate and pulverize," as 
distinguished from crushing, the clay. 

The English patent and the conflicting testimony of experts con- 
cerning it were in the case of Potts & Co. v. Creager, and presumably 
were considered, but no direct mention of the patent is to be found 
in the opinion. The testimony in this case shows it to be a practical 
device, and that the ribbed roll, which the appellant commenced in 
August, 1899, to manufacture and use instead of the cylinder with 
longitudinal bars, is préférable, because it mns without the jar caused 
by the impact of the straight bars, and delivers the clay in as good 
or better condition; the centrifugal force produced by the rapid révo- 
lution of the roll preventing the spaces between the spiral ribs from 
being filled up so as to make, as the experts for the appeUee declared 
probable or inévitable, an evenly surfaced cylinder. If that testimony 
be accepted as true, — and it does not seem to be controverted, — it is 
difScult to see how patentable novelty can be conceded to the Potts 
cylinder and bars. The différence is only in the substitution of longi- 
tudinal and adjustable for spiral scraping bars, and in the third claim 
that différence seems to be eliminated. To say the least, the ribbed 
roll made in conformity to the English patent cannot be regarded as 
an infringing équivalent of the revolving cylinder with adjuStable 
scraping bars âxed in longitudinal grooves upon its periphery. 

In view of the prior art, and, indeed, upon the face of the patent, 
it seems entirely probable that the swinging plate was supposed to be 
the principal feature of the invention, and that the adjustable bars 
on the cylinder must hâve been adopted only as substitutes for the 
bars, spiral or straight, and for the spikes, knives, grooves, ridges, 
and teeth aiready in well-known use in machines designed for the 
treatment of clay. While the second claim embraces approximately 
ail that is in the spécification, and the flrst, fourth, and flfth each 
omit one or more features either of the plate or cylinder, the third and 
sixth are each made as broad as possible by the introduction of the 
fewest possible éléments consistent with a differentiation of one from 
the other; the sixth being confined to a cylinder (clearly intended to 
revolve) equipped with adjustable longitudinal bars, and the third to 
a revolving cylinder with scraping bars on its periphery, and an in- 
clined plate, of the simplest form, so mounted with the cylinder as 
to form between them a trough for the réception of clay. Whether 
the third claim is valid need not be decided. If so, it must be re- 
stricted to narrow lines, which make it impossible to say that the sub- 
stitution of a plain revolving cylinder for the inclined plate is an in- 
fringement. It is true that two parallel and confronting cylinders nec- 
essarily hâve between them a space somewhat resembling a trough; 
but there was nothing new in that, and to so place cylinders for the 
purpose of making a trough between them could not possibly hâve 
been made the subject of a patent monopoly. Besides, a trough for the 
réception of clay intended to be passed between cylinders was never 
attempted to be formed in that way, and that it could be doue with 
practical success it is impossible to believe. There must be, and in the 
Potts machine, when made with two cylinders, there always bas been, 
a hopper, from which the clay descends to the line, or nearly to the 
108 F.— 23 
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line, of passage between the cylinders. Tliere was propriety in say- 
ing that the cylinder and inclined plate of the third claim formed 
the opposite sides of a trough, but to call the space between opposing 
cylinders a trough is fanciful and impractical. To put into a dis- 
integrator an inclined plate, and especially a swinging plate, was an 
advance — at least an attempt at advance — upon the prior art, but to 
change the swinging plate to an inclined plate, and then to reject 
that, and put in its place a revolving cylinder, was simply a return 
pro tanto to the old art. If, as contended, the inclined plate of the 
claim is to be regarded as the swinging plate of the spécification 
having a cylindrical central portion, it becomes only the more évident 
that, instead of appropriating the invention, the appellant, by using 
two opposing cylinders, simply returned to the prior art. The cylin- 
der, substituted for the plate, does not constitute one side of a trough 
for the réception of clay; and, in so far as it performs the office of 
the cylindrical central portion of the plate, besides doing it better, 
it does it by a différent method. 
The decree below is reversed, with instruction to dismiss the bill. 



POWELL et al. v. LEIOESTER MILLS CO. et al. 

(Circiùt Court of Appeals, Third Circuit April 24, 1901.) 

No. 25. 

L Patents— Initrinqement—Knitting Machines. 

The Powell patent, No. 510,934, for a web-holder actuating mechanism 
for automatlc ijnitting machines, embodies an invention of higb merit, 
■which resulted in nialiing a substantial advance in the art, and as such 
Is entitled to favorable regard. Claims 1 and 2 construed, aud held in- 
fringed by the Leicester Mills machine, which employs différent, but 
mechanically équivalent, mechanism to accomplish the same resuit in 
substantially the same way. 

2. Same. 

Infringement is not avoided by adding a new function to an élément of 
a combination which does not affeet its performance of the fuuction of the 
patent. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 
For former reports, see 92 Fed. 115, 103 Ped. 476. 

Charles Howson, for appellants. 
H. T. Fenton, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFFING-TOîî, District Judge. This case concerns automatio 
straight knitting machines. In the court below John G. Powell 
and Edward Powell charged infringement of the two claims of pat- 
ent No. 510,934, granted to them December 19, 1893, for a wéb- 
holder actuating device for such machine. That court, flnding there 
was no infringement, dismissed the bill. Its action in so doing is 
hère assigned for error. 
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The operative parts of a straigbt knitting machine are rows of 
opposing needles, which carry the yarn through successively formed 
loops; accompanying web sinkers, which hold down the fabric, and 
serve to doff or withdraw the loops from the hook as they are suc- 
cessively formed; and carriages, which carry the cam mechanism 
to operate the needles and web siniiers. A straight knitting ma- 
chine is shaped like an ordinary barn roof, and the knitting is done 
in an opening corresponding to the roof ridge. The needles are 
arranged in two straight, opposing rows; are supported and guided 
on such sloping roof, also styled a "needle bed"; and are adapted to 
work in the direction of the rafters of a roof towards the ridge 
opening. The needles are moved forward and backward by recipro- 
cating cams, one for each row of needles; and as fast as the knit- 
ting is done at the ridge opening it is drawn down through the 
eenter of the machine. The needles hâve a hook to catch the yarn, 
and a latch, pivoted on the needle stem just below the hook, adapted 
to close the hook opening, and allow the hook and its yarn strand 
to be drawn through a loop as it is lowered, and as it is raised the 
latch opens and permits the newly-formed loop of yarn to go down 
to the needle shank, where it forms a loop itself. In this way 
mechanical knitting is possible, since knitting is simply the inter- 
lacing of yarn in a séries of connected loops. Between the needles 
are placed web sinkers, which, as their names indicate, serve to 
hold down the fabric and draw the loops from the needle hook as 
they are formed. In the knitting of a stocking on thèse machines 
there are three opérations: First. "Setting up," in which the needles 
of both rows are simultaneously actuated to seize the yarn, and 
hold it within their hooks in zigzag fashion. In this opération the 
needles of one row are thrust forward to occupy the space between 
the needles of the opposite row. The second opération is "to and 
fro" knitting. This serves to knit the pocket constituting the heel 
and toe by a respective narrowing and widening process, which 
need not be hère described. This opération is done exclusively by 
the needles of one side and their accompanying web sinkers, the 
knitting being "to and fro" in both directions. In this opération 
it will be observed one line of needles and its web sinkers are work- 
ing, but the entire set opposite, and its corresponding web sinkers, 
are idle. The third is styled "regular" knitting. This is the regu- 
lar tubular process, which knits the foot and the leg. In this opér- 
ation one set of needles knits forward, one on one side, and the 
other knits backward on the other, so that the sets of needles and 
their accompanying web sinkers are alternately working ànd idle, 
while the other sets are, at corresponding times, alternately idle 
and working. A machine, as thus described, successf ully knit stock- 
ings before the patent in suit. In thèse machines, however, the 
mechanism was such that the web holders operated contiauously, 
and it was impossible to set them directly opposite the needles of 
the opposing head, To prevent the web sinkers and needles oppo- 
site striking, it was necessary to leave space enough between each 
two contiguous needles for a web holder of the same row and for a 
aeedle and web holder of the opposite row; otherwise, the raising 
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of the web holders of one row would bring tbem in contact witli 
the advancing needles of the row facing. As a resuit of this con- 
struction, tlie machines could only knit coarse-gauge goods. This 
difl&culty the complainants wholly overcame by the patent in suit, 
and produced a machine which was commercially adapted to knit 
flne-gauge fabrics. The invention was of high merit, resulted in a 
very substantial advance in the art, and as such is entitled to very 
favorable regard, unless its relative importance is minimized by an- 
other patent, — Ko. 523,867, — applied for by the same patentée a 
few months earlier. This prior patent to Powell, while aiming at 
the same gênerai object as the one in suit, to wit, fine-gauge knit- 
ting, was along wholly différent Unes. It retained the stationary 
web-sinker cam of the old art with the complexity of mechanism 
incident to the old style of construction, and did not embody the 
simple and novel élément of a shifting web-sinker cam, first shown 
in the patent in suit. Very few machines embodying its principles 
were built, its methods were abandoned, and it bas fiUed no work- 
ing place in the art. Its disclosures were not such as to forestall 
Powell's later device, or derogate from the marked and substantial 
advance disclosed by him in the branch of fine-gauge knitting. It 
will be noted that in ail machines prior to Powell's patent the web 
sinkers were raised by cams, which, when the machine was oper- 
ated, occupied a ûxed relation to them, and this fixed position of 
the web-sinker cam was the obstacle that precluded fine-gauge mech- 
anism and knitting. The flxed position of the web-sinker cam, and 
its conséquent fixed relation to the needle cams, was such that, when 
the needles were vibrated, both sets of web sinkers had also to vi- 
brato. This diflScvilty Powell overcame by devising means in which 
the web-sinker actuating mechanism became wholly independent of 
the needle sets. So radical was this change that in knitting they 
could, independently of the needles, take three différent positions 
in relation to said needles. In "setting up," where they were not 
functionally needed, the web sinkers on both sides could be made 
inactive while both sets of needles were at work. In "to and fro" 
knitting the row of web sinkers on the active side could be function- 
ally operated both in the forward and backward movement of the 
carriage, and the web sinkers on the other side made inactive. In 
"regular" knitting they could be alternately active and inactive dur- 
ing the knitting of each half of the tube. The mechanism devised 
by Powell caused the web sinkers to move only when functionally 
needed. At ail other times they were idle. This resuit Powell ac- 
complished by means of a shifting or movable web-sinker cam, the 
use of which as a web-sinker actuating device he first disclosed. 
The claims hère in question are the first and second, which are: 

"(1) In a machine having two opposite sets of needles working alternately 
for the production of tubular weh, and movable web holders for each set of 
needles. the combination of said needles and web holders, with cams for 
operating the latter, and with means for throwing said cams into and eut of 
operatlve position, whereby each set of web holders may be caused to func- 
tionally worli only when its own set of needles is in action, substantially as 
specified. (2) In a machine having two opposite sets of needles working alter- 
aately for the production of tubular web, and simnltaneously for the pro- 
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duetlon of a 'settlng up' course, and movable web holders for each set of 
needles, the comWnation of said needles and web holders with cams actuating 
tbe latter, and means for throwing one set of cams into action durlng one 
movement of tbe head, and the other set Into action during the opposite move- 
ment of the head, and means for throwing both sets of cams out of action 
slmultaneonsly during the one movement of the head devoted to the forma- 
tion of the 'settiDg np' course, substantially as speclfled." 

There is nothing in thèse claims to limit them to spécifie constnic 
tions, and we find nothiDg in the prior art to impose such limitations. 
In this connection we note Bennor's prior patent, Iso. 483,317, which, 
when ail is said, was only for a coarse-gauge machine. In it we 
ûnd a longitudinally slotted T head, physically somewhat resembling, 
bnt in functional power and use tolally unlike, the T head after- 
wards employed by Powell. The slot therein was evidently for set- 
screw adjustment of the cam from and towards the sinker butts, 
to make up for wear. Such adjustment and use of the slot were 
made only when the machine was idle. When the machine was oper- 
ated the cam was immovably flxed, as in the old style, and by reason 
of such fixed relation its prodnct was limited to coarse-gauge fabrics. 
In Powell's patent in suit we find that in one head or side of the knit- 
ting machine the web sinker cam bar bas two movable cams mounted 
on a crossbar carried on a sllde guided in the head, and provided 
with a cam slot, which engages with a pin on a crossbar, which lat- 
ter is adapted to be operated by stops on the machine frame, and is 
wholly independent of the needle-actuating mechanism. So long as 
thèse movable cams remain in the recess of the cam bar, they clear 
tbe sinker butts, and are inoperative. When, however, the bar en- 
gages with the stop, they are projected, the cam strikes the sinker 
butts, and the web sinkers are vibrated. On the other head the 
same kind of sliding T head is used, with but one movable cam. 
On this head one cam sufSces, since the web sinkers are only actuated 
when the carriage travels in one direction, while on the other two 
are necessary, since the web sinkers must co-act with the needles 
in both forward and backward carriage movement for "to and fro" 
knitting. It will, of course, be apparent that, as both web sinkers 
and needles are simultaneously operative and simultaneously inopera- 
tive in the diiïerent stages of both "regular" and "to and fro" knit- 
ting, and since they both move transversely on the same plane, they 
could be connectée! rigidly, and actuated by a single slide bar and 
a single stop, instead of by two separate slide bars acting simul- 
taneously upon two separate stops. For functional purposes during 
thèse opérations two independent slide bars working simultaneously 
and one actuating both sets of cams are substantially the same. 
When, however, the third relation is desired, to wit, "setting up," 
where the needles are active and web sinkers inoperative, then the 
web sinkers must be actuated by a différent mechanism, and a third 
élément is required. To accomplish this, the slide bar on the side 
with the double cam bas an enlargement with a lug adapted to en- 
gage a spécial stop. This releases the cams before starting the 
"setting up" course. They are thrown into action after this course, 
and remain in action continuously during "to and fro" knitting and 
alternately during tubular work. The alleged infringing device is 
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différent in fonn, but an analysis of its mechanism and functional 
opération sliows that it uses the same éléments, operating in sub- 
stantially the same way, as tlie combination of Powell's claims. 
Respondent journaled its carriage at the lower edge of the needle 
roof, instead of tlie upper, as Powell did. Upon the same journal, 
and between tlie arms of tke carriage body, so as to respond to 
every movement of the carriage, and to constitute a part thereof, 
was placed a swinging arm carrying both the needle cams and the 
web-sinker cams. As thèse two sets of cams bore a flxed relative 
relation to each other when both were operative, and also when 
both were inoperative, it is clear that they could both be simul- 
taneously made operative and also made inoperative by a single 
slide bar, vrhich causes the rocker arm to swing upward or allowed 
it to swing downward. Such construction we find adopted in the 
respondents' machine. Instead of the cams being forced outward 
and inward, and at right angles with the journal, as in Powell, we 
flnd them in respondents' machine swung upward and downward, 
80 as to respectively clear or engage the butts of the sinkers and 
the needles. This différence is one of form, net substance. In both 
we hâve cams for operating the web holders, we bave means for 
throwing the cams into and out of operative position, and the resuit 
is that each set of web holders works only when its own set of 
needles is in opération. In Powell the cam is by a stop and slide 
bar shifted forward and backward so tliat it will clear or engage 
the sinker butts; in the respondents' structure the cam is shifted 
up or down so that it will clear or engage the sinker butts. It will 
thus, be seen that in tubular knitting^ to which the iirst claim ap- 
plies, where the needles and sinkers are both in opération and both 
out of opération together, thèse changes can be made by either one 
slide bar actuating both sets of cams conjointly, or by two slide bars 
actuating each set simultaneously. True, the slide bar which shifts 
the sinker cam in Powell shifts it alone, while in respondents' it 
not only shifts the sinker cam, but the needle cam as well. But this 
added burflen of needle-cam shift, which in no way affects its web- 
sinker shifting function, will not relieve it from infringement. Mas- 
seth V. Palm (C. O.) 51 Fed. 825. It is therefore clear the flrst claim 
is infringed. ïhe second claim covers "setting up," where, as we 
hâve seen, both sets of needles and neither set of sinkers are in opér- 
ation, — a différent relation of needles and web sinkers from those 
in both "regular" or "to and fro" knitting. It was noted of respond- 
ents' machine that, as the needle and sinker cams bore a flxed rela- 
tive relation to each other, so far as the swinging of the arm was 
concerned, therefore, when the slide bar swung the needle cams into 
operative relation, it swung the sinker cams also into operative rela- 
tion as well. Obviously, this would not avail in "setting up." To 
obviate this difficulty, the respondents place both needle cams and 
web-sinker cams upon a slide in the swing arm, which is actuated 
by a second slide bar. The effect of tliis second slide bar is such as 
to shift or slide the cams to a point where they travel in a différent 
arc, or a circle, and strike the needle butts and sinker butts in a 
différent way than when swung in regular knitting. The resuit of 
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tWs slightly-changed angle of impact is to put the needles in an 
intermediate relation of action sufificient for "setting up," and to 
put the web sinkers in a position where, while they are slightly vi- 
brated, they are functionally powerless, and do not interfère with 
the opposing needles. Now, while this is true that in Powell's de- 
vice the slide bar which shifts the web-sinker cam in "setting up" 
shifts it alone, and that respondents make it shift not alone their 
sinker cams, but their needle cams as well, yet this additional duty 
does not make it any the less an infringement. The device of Powell 
and the claims in question are, as noted, for a web-holder actuating 
mechanism. Such web-holder mechanism the respondents hâve 
avoided in form, but appropriated in substance. In springs we find 
the équivalent of a cam bar, and in other respects they use the 
meehanical équivalents of Powell's device. They secure the same re- 
suit, and secure it in substantially the same way, as the patented 
device. We are of opinion infringement of both claims is shown. 
The decree of the court below will be reversed, and the record re- 
mitted, with instructions to enter a decree in favor of the complain- 
ants. 



BRANSON et al. v. KUTZ et al. 

(Circuit Court of Appeals, Third Circuit. April 2G, 1901.) 

No. 30. 

Patents — Infringement— Knitting Machines. 

The Branson patent, No. 333,102, relating to devlces for mechanîcally 
sliifting the needles of circular knittiag machines, in order to knit stock- 
ing heels and toes, is entitled only to a restrieted construction, In vlew of 
the prior art, and of the fact that the device shown is of douhtful utility, 
and bas never gone into practical use. As so construed, held not Infringed. 

Appeal from the Circuit Ck)urt of the United States for the Eastern 
District of Pennsylvania. 

Joshua Pusey and Edmund Wetmore, for appellants. 
Joseph C, Fraley and Frederick P. Fish, for appellees. 

Before AOHBSON and GEAY, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFFINGTOlSr, District Judge. The appellants flled a bill in the 
court below, charging respondents with infringing the first, fourth, 
fifth, and sixth claims of patent No. 333,102, granted December 29, 
1885, to Edwin E. Branson for a knitting machine. The action of 
that court in dismissing the bill (105 Fed. 974) on the ground of non- 
infringement is hère assigned in error. After due considération, we 
are of opinion there was no error, and the decree below should be 
afflrmed. The patent concerns devices for mechanîcally shifting the 
needles of circular knitting machines in order to knit stocking heels 
and toes. Circular knitting machines hâve long been known in the 
art, and it was old to accomplish by hand the work sought by this pat- 
ent to be done by mechanism. Such resuit had aiso been attained by 
automatic meehanical devices prior to the patent in suit, but not by 
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the particular means or in the mode suggested by Branson's. In 
circular knitting machines tlie needles are arrangea in longitudinal 
exterior grooves ol a métal cylinder. Each. needle has near its lower 
end a latéral butt, whicli projects beyond the groove, and is adapted 
to engage with a cam. The upper end of the needle forms a round- 
top hook. Just below the throat of the hook is pivoted a thin me- 
tallic strip, called a "latcli." When turned upward, the latch over- 
laps the point of the hook. Knitting consists in sliding the needles, 
one after another, up and down their grooyes, and carrying a thread 
past them in position to be hooked when the needle is up. As the 
needle descends carrying the thread, the latch is forced up by con- 
tact with a loop previously formed around the needle shank, and 
allows the hook to pass through the loop and shed it. As the needle 
rises, the hooked thread passes down from the hook to the shank, 
and in tura becomes a loop. Eepetition of thèse opérations results 
in knitting a tubular fabric consisting of continuons spiral rows of 
loops, each loop being drawn through the one next to it. The needles 
are actuated by cams projecting inwardly from the walls of a cam 
cylinder which surrounds the needle cylinder. Thèse cams are 
shaped so as to engage the needle butts when rotated in either direc- 
tion. Knitting can therefore be done continuously by rotary, or to 
and fro by reciprocated, motion. In the former opération a tubular 
t'abric is knit; in the latter, the cams are carried past a certain num- 
ber of needles only, and but a part of a tube is knit, the edges being 
formed by the loops upon the extrême needles actuated. If a needle 
is pushed so far up or so far down in its groove that its butt is above 
or below the belt of cam engagement, such needle will remain sta- 
tionary, simply holding on its shank the loop formed thereon. This 
position is called the "idle level." The needles within the belt of 
cam engagement will, however, continue knitting. The leg having 
been knit, knitting of the heel is effected by raising half the needles 
to the idle level. The cam cylinder is then reciprocated so as to 
actuate the half circle of needles which remains on the working 
level. The needles at the outer ends of this circle are raised one by 
one to the idle level, so that each successive row of loops is shorter. 
This gradually narrows the fabric towards the apex of the heel. 
When this point is reached the process is reversed, and one needle 
at each end of those on the idle level is dropped to the working level 
at each oscillation, until the entire half circle of needles has again 
resumed knitting. When this is done the heel is formed, and, the 
needles of the idle half circle being simultaneously dropped to the 
working level, the rotary motion is resumed, and knitting in the regu- 
lar tubular process goes on. Kaising needles from the working to 
the idle level, and dropping from the idle to the working level, was 
done by hand. In this state of the art, patent No. 183,167 was on 
October 10, 1876, issued to one Hollen. This patent was the ârsf 
to show a pivoted lever with a notched end, adapted to engage the 
butt of the flrst needle of an advancing row, and shift such needle 
to the idle level. In this device upon the outside of a horizontal cam 
cylinder a lever is mounted having two notches and an intermediate 
V-shaped projection. The needle butts extend beyond the outer sur- 
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face of the cam cylinder, and are adapted to engage with the pivoted 
lever when the latter is thrown into operative position. Wlien in 
such position the butt of the flrst needle of the advancing row en- 
gages the notch on one side of the projection. As the needle cylin- 
der rotâtes, the butt tums the lever over, but is itself raised to the 
idle level by the advance of the lever. The remaining needles of the 
row advance in order, push the lever forward, and leave it set in a 
position where, on the retum of the row, it lifts the flrst needle to 
the idle level by a similar retum process. The model from the pat- 
ent office brought into court showed that HoUen, in a circulât knit- 
ting machine, effected mechanical shifting of the needles to the idle 
level in order to narrow. In this state of the art, Branson applied 
for the patent in suit. His object was, in a vertical machine, to 
mechanically lift the needles from the working to the idle level to 
narrow, and to mechanically drop them from the idle to the working 
level to widen. The mechanism proposed consisted of two notclied 
raising levers, one at each end of the cam and below its level, and 
two notched dropping levers, one at each end of the cam and above 
its level. Thèse levers ail 0]>erated in the way pointed ouf by HoUen, 
viz. the flrst needle of the row engaged the lever notch, carried the 
lever forward, and was by the lever shifted from the working level, 
while the needles following remained on such working level. Bran- 
son-s claims for a lifter were rejected on the Hollen patent. This 
rejection, acquiesced in by Branson, shows that in the judgment of 
the office there was no patentable novelty in using two lifting levers 
instead of one, and in adapting them to a vertical instead of a hori- 
zontal machine. The use of such generic levers to serve as droppers 
mechanically involved providing for the effect of gravity. In view 
of Hollen's patent, and of the fact noted above that there had existed 
other devices for accomplishing by automatic devices the resuit at- 
tributed to the patent in suit, by automatically shifting needles from 
the upper idle to the working level, Ihere may be serious question 
whether this patent involved patentability; but conceding, for prés- 
ent purposes, its validity, it is quite clear that the novelty of Bran- 
son's device must lie in minor détails of construction and arrange- 
ment. Moreover, it is strongly contended that the patent did not 
disclose an operative device. This question largely tums on whether 
the needle-lifting lever, when set, is depressed and raised by virtue 
of a torsional tension exerted through the spring. m. In the patent, 
the lifting lever rests on a stop pin, I, which projects through a slot 
in the cam cylinder. This stop pin is carried on an arm pivoted on 
the outside of the cam cylinder, and adapted to allow the stop pin 
to be moved from the lower to the upper end of the slot. The ann 
is a circular shaped flat spring, and bas a retaining pin on it adapted 
to engage with two openings on the outer side of the cam cylinder, 
one above the other. This spring presses the retaining pin in the 
upper or lower opening, respectively. and thus holds the stop pin and 
the lever resting upon it at the upper end of the slot when it is in 
operative relation, or at the lower end when it is in inoperative re- 
lation. In this operative position the lever would be engaged by the 
butt of the flrst needle of the advancing row, and that needle would 
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be Ijfted to the idle level; but when it was returned to tliat position 
by needle engagement, at the next reciprocating movement of the 
cjlinder, it is quite évident tliat if it rested without yielding on the 
pin, 1, and the needles were forced up by its rigid flxed position to 
such level as to clear it while going iu that direction, they would 
not re-engage it when returning in the opposite one. 

It is contended by the complainant that the spring of the patent 
is so constructed and adjusted that the lifting lever, resting on 
the pin, 1, is depressed by the returning needles, and they pass over 
it at this depressed level, and reniain on such a level themselves 
that when they return they are in line to engage the lever, which 
bas been lifted to its normal operative level by the torsional ca- 
pacity of the spring. No mention is made in the patent of a spring 
of such torsional capacity, or of an adjustment of parts to effect 
such torsional effect, and in the detailed description of the work- 
ing of the machine no such opération is shown. Not only is there 
an absence of ail référence to any yielding of the pin, 1, but the 
statements of the patent seem to point to the maintenance of the 
lifting lever in a fixed position. Thus the pin is styled a "stop 
pin." In describing the adjustment of the lever, but two positions 
are suggested, "higher or lower in the slot." In thèse two positions 
they are "adjusted so as to stand," and such adjustment is stated 
to be made, not by the torsion of a spring, but "by means of a sec- 
ondary pin or point," already described, and, for aught the patent 
States, the only function of the spring is to keep the adjusting pins in 
engagement with the cylinder holes. Moreover, the arrangements 
of thèse adjusting pins are such "that, when engaged with the upper 
one, the pin, 1, will hold the free end of the lifter, i, elevated or 
above the plane of the .shoulder or flange, a, and when engaged 
with the lower opening the pin, 1, will allow the end of the lifter 
to drop below the plane of the shoulder or flange, a, and out of use." 
The express mention of holding the lifter above the plane, and the 
omission of any drop below the plane, save when the pin, 1, is low- 
ered, is strongly suggestive that no such yielding adjustment was 
contemplated. It is also indicative of the patentee's understand- 
ing, when he applied for the patent, that he then pointed out as an 
alternative form of construction one where the lifting lever was 
maintained in a fixed operative position by a rigid pin. Thus, in 
liis application, as originally filed, he says: 

"Other means than the pin, 1, and arm or spring, m, could be used for rals- 
ing and lowering the end of the lifter, 1. A simple pin could be used, suitable 
openings being provided in the cam cyllnders through whlch the pin could be 
passed to malntain the end of the lifter in proper position; * • * or any 
form of device adapted to hold the end of the lifter above the ledge or shoul- 
der, a, or allow it to drop below such ledge or shoulder, could be used." 

Not only is no such torsional spring action mentioned in the 
patent, but it is suggestive that in the machine constructed as late 
as 1890, which is exhibited as évidence of th.e possible successful 
commercial adaptation of the patented device, no spring is used to 
aid the lifter. The contention that the torsional function of the 
spring was an afterthought is strengthened by the fact that the 
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patentée, although aided by an ample capital, faiJed for several 
years to produce an operative machine. The testimony of Shirmer 
is that, four years after the application for the patent, Branson, 
who was in the employ of the witness, was not able to make his 
machine work, although assisted by compétent mechanics with ample 
shop facilities. Boyle, an experienced manufacturer, had Bransou 
try it at his works four years later. It proved a failure there. In 
the next year (1891) a lot of machines -were built by the James Smith 
Woolen Company for Messrs. Emerson & Talcott after a model fur- 
nished by them' and Mr. Branson. The machine built proved in- 
operative. That they were properly constructed, and followed the 
Unes of the model, is" evidenced by the fact that they were paid for 
in full by Emerson & Talcott. Indeed, that Branson's machine was 
only a paper idéal, and that so late as 1886 it was only in an ex- 
périmental stage, is shown by the fact an agreement then made 
between Branson and Emerson & Talcott contemplated the employ- 
ment of Branson in expérimental work upon it, and the expenditure 
of money in building machines only in case the expérimental work 
should prove satisfactory. The resuit of this expérimental work, 
after four years, was the construction of the model after which 
the unsuccessful machines were built by the James Smith Woolen 
Company. On the whole, we coïncide with the opinion of the court 
below that the machine of Branson's patent "was, at best, of doubt- 
ful utility, and never went into practical use"; and we are further 
of the opinion that a torsional spr-ing was not disclosed in the pat- 
ent, and that without it the lifting lever was inoperative. In the 
patented device the lifter is placed inside the cam, and it there- 
fore Works across the arc of a circle. The respondents place it out- 
side of the cam cylinder, with an inwardly projecting end adapted 
to engage the needle butt. The resuit is that respondents' lifter 
Works externally in a direction tangential to the curve of the cam 
cylinder, instead of internally, in the chord of an arc. This différ- 
ence résulta in better mechanical engagement with the needles, it 
avoids striking the butts on a dead center, it gives more room for 
parts, and permits such lever length that the lever throws the needle 
without turning over past its own center, and therefore does not re- 
quire to be reset by direct needle action. In pivoting the lifting 
lever on the outside of the cam cylinder, respondents follow the 
Unes of Hollen, and not complainants' method. It is also to be 
noted that the construction and relation of parts of respondents' 
device is such that the lifters are placed upon and in among the 
knitting cams, instead of at the side of, and "located below, said 
cams," as specified in the flrst claim of the patent. Branson's drop- 
pers are also located within the cam cylinder. That this was the 
important feature in his device, and an earmark thereof, is shown 
by the statement of the spécification that "thèse droppers may be 
of the form shown, or of any other form adapted to be located be- 
tween the needle and cam cylinders, and above the needle cams." 
The depressing levers are pivoted within the cam cylinder so as to 
overhang the needle butts. The chord of the arc in which the lever 
swings is necessarily short; otherwise, the lever would strike the 
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needle cylînder. In the respondents' machine the dropper is mounted 
outside the cam cylinder, and is opposite the needle cams, instead 
of being "located above and at one side of the needle operating 
cams," as specifled in the fourth elaim. It is not necessary to dé- 
tail the substantial difïerences in opération caused by exterior and 
interior shifter pivoting. In view of the restricted construction 
which must be given the patent in suit, we are of opinion that its 
claims cannot be constraed to cover the respondents' machine. 
Its principles and modes of opération are, owing to exterior pivot- 
ing, not to mention the means by which shifting is obtained, wholly 
différent from those found in the interior pivoted device of the com- 
plainants. The court below rightfully dismissed this bill, and its 
decree is afflrmed. 



E. & H. T. ANTHONY CO. v. GENNERT. 

(Circuit Court of Appeals, Thlrd arcult April 24, 1901.) 

No. 2. 

Patents — Infkingembnt— Photoghaphio Shutters. 

The Green patent, No. 362,211, for a photographie shutter, consisting of 
two pairs of wings, construed, and held limited to sueh an attachment of 
the wings that, when opened, the members of each pair fold tiack into 
the case side by side, and, as so limited, held not Inf rlnged. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Edmund Wetmore, for api)ellants. 

S. L. Moody, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

BUFFINGTON, District Judge. In this case the circuit court for 
the district of New Jersey, flnding noninfringement, dismissed a bill 
brought by the appellants against Gottlieb Gennert, charging in- 
fringement of the flrst claim of patent No. 362,211, granted May 3, 
1887, to George F. Green, for a photographie shutter. 99 Fed. 95. 
Such action is hère assigned for error. The patent in suit was for 
an improvement upon a shutter shown in Green's prior patent, No. 
342,693. In the earlier patent, two sectional wings, large enough to 
overlap each other's edges, were pivoted at the lower side of the 
frame. By certain pneumatic mechanism, connections, locks, and 
counterweights, not necessary to hère specify, the two sectional shut- 
ters were drawn towards each other, locked to prevent recoil, and 
overlapped each other, and the edge of the lens opening as well, so as 
to exclude light. In such device each sectional shutter was wider 
than half the lens opening, and a correspondingly wide space for side 
storage, clear of the lens opening, was provided at each side. It will 
thus be seen the width required for storage was greater than that for 
lens opening. The patent in suit provided means for lessening the 
side storage space required, and permitted use of a large lens. This 
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was done by subdividing each sectional shutter into two parts, and 
storing the two subdivisions side by side. Tkus the patentée says: 

"In my patent of May 26, 1886, there were two wlngs plvoted to the frame. 
Necessarily, said wings were each more than half the diameter of the lens, 
and the whole width requlred for the shutter was more than twice the diame- 
ter of the lens opening. By dividing each wing — that Is to say, by maklng 
f onr wlngs instead of two — I am enabled to reduce the whole wldth requlred 
to considerahly less than double the diameter of said opening." 

Such being the case, the patentable novelty would seem to lie in 
the means employed to adapt the four parts, rather than in the sub- 
division of a two-part shutter into four parts. Accordingly we ând 
in the claim, which is for "a photographie shutter provided with four 
wings, A, A, B, B, overlapping each other, and having différent 
ranges of movement, whereby they are enabled to fold bacli into the 
case side by side, substantially as set forth," a désignation of four 
specified wings limited to certain specifled mechanical opérations. 
The "four wings, A, A, B, B," are spécifie éléments of the claims. 
The patent speciflcally describes them, viz.: "A, A, are the outer, 
or short-stroke, wings, • » • pivoted • • • one on each 
side of the médian line. • * * B, B, are the inner, or long-stroke, 
wings, • • • pivoted on the médian line of the aperture, and 
midway between the pins" on which A. A, are pivoted. The claims 
describe the wings as "overlapping" each other, and the spécification 
shows that this is an overlapping to exclude light, and takes place 
when the shutter is closed. Thus, referring to wings A, A, the 
spécification says, "The outer or back edge of said wing is curved, 
but with a larger radius than the aperture, so that, when closed, 
said wing will lap over and past the edge of the aperture." So, also 
referring to wings B, B, and manifestly from the context and lan- 
guage used, in the closed position "they overlap the wings A, A, at 
their back edges, and overlap each other at their middle or inner 
edges." The wings are further described as "having dififerent ranges 
of motion." Of thèse ranges one is speciflcally described; the other 
is implied. Those specified are the short and long stroke of the 
wings, caused by their respective médian and nonmedian pivoting. 
Thus the spécification says: "The wings A, A, are pivoted one on 
each side of the médian line. By this means the outer wings, A. A, 
only a little more than half close the aperture, and therefore do not 
require a movement mnch in excess of one-fourth the aperture." The 
pivot for the long-stroke wings, B, B, as we hâve seen, is on the 
médian liné. "The center of motion for the larger or outer wing, A, 
is placed at one side, because said wing has a less distance to move 
than wing B." That the wings hâve différent ranges or motion, in 
that they travel on différent vertical planes, is not explicitly, but 
impliedly, expressed in the statement that, when closed, the wings 
overlap each other, and "when the shutter or>ens the wings B, B, close 
back in the same space occupied by the wings A, A." Thèse différent 
ranges of movement, caused by médian and nonmedian pivoting, and 
by the différent vertical planes of travel, are such, in the limitation of 
the claim, "whereby they [the wings] are enabled to fold back into 
the case side by side." The mode of opération thus described by the 
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patentée is caused by three éléments ; First, tbe wings are ail pivot- 
ed on one side of the lens opening; second, they hâve différent centers 
of motion, arising from médian and nonmedian pivoting; tbird, the 
wings co-act, by means of pins and slots, with each other, to effect 
long and short strokes. It will thus be seen that the only device dis- 
closed by the patent is one where the means and relations suggested 
resuit in the functional limitation that the wings "are enabled to 
fold back into the case side by side." In the respondent's device we 
flnd four sectional vpings, but in différent relations to each other from 
those of the patent in suit. One set of wings is pivoted at the 
upper and one at the under side of the lens opening. Both sets hâve 
nonmedian centers of motion. The wings do not move by engaging 
each other, and effect the functional resuit incident to every sectional 
shutter, viz. exclusion of light; but when they open to admit light 
they do it in a wholly différent way from the patented device. The 
sets of wings, instead of f olding back into the case side by side, with- 
draw from each other to the four corners. Eoth pivoting and rela- 
tion of parts are such that the wings cannot fold back into the case 
side by side, and effect the expressed purpose of the patent, viz. 
"when the shutter opens, the wings B, B, close back in the same space 
occupied by the wings A, A." To ignore the express functional 
limitation of the claim, viz. "whereby they are enabled to fold back 
into the case side by side," would be to create a new claim; not in- 
terpret the one granted. The court below rightly held there was no 
infringement. The decree is therefore aiHrmed. 



DNION WELTING CO. v. McCARTER. 

(Circuit Court of Appeals, First Circuit. May 16, 1901.) 

No. 365. 

Patents— Invention— Dksign pob Seam-Wblting Stbip. 

The Merrick design patent, No. 29,914, for a seam-welting strip, Tield 
vold on demurrer for lack of invention manifest on its face. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

The following is the opinion of the circuit court (LOWELL, District 
Judge) : 

Thiis is a bill in equity for tlie infringement of design patent No. 29,914, 
for a seam-welting strip. The défendant has demurred to the blil for want of 
invention in the patent. That the question of invention, thougii purely an 
issue of fact, may sometimes be raised by a demurrer to a bill in equity, 
is now settled. Patent Button Co. v. Consolidated Fastener Co. (C. O.) 84 
Fed. 189, and cases therein cited. Even in New York Belting & Packing Co. 
v. New Jersey Car Spring & Rubber Co., 137 V. S. 445, 449, 11 Sup. Ct. 193, 
395, 34 L. Ed. 741, 743, in which the suprême court reversed the decree of the 
circuit court sustainlng a demurrer to the bill, Mr. Justice Bradley said: "We 
think that the judge was right in holding that the flrst claim of the patent 
is altogether too broad to be sustained, and for the reasons stated in the 
opinion." But this court, though it must now recognize that abnormal prac- 
tice, which, in the absence of décisions by the suprême court, might be deemed 
coutrary to the gênerai prlnciples of law, must always be mindful of the 
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considérations foreibly stated by Judge Putnam In the Patent Button Co 
Case, above cited. A demurrer for want of invention can be sustained 
"only in an unusual case, and under auch circumstances that the court coula 
see cleaily that under no state of proofs which could possibly be suggested 
could patentability be shown." This can be afflrmed, I think, of the patent 
in suit. Upon its face, and irrespective of any proof, probable or possible, 
it appears to me manifestly to lack invention. Indeed, there is difQculty in 
discovering in the spécifications or In the drawings any design whatsoever, 
patentable or otherwise; and, even if there be such design in the welting 
strip talîen by itself, yet in the applied samples exhibited by way of illustra- 
tion that design is efCectually concealed. In Buckingham v. Iron Co. (C. C.) 
51 Fed. 236, the court held void on demurrer a patent for a plow beam hav- 
ing an upper and lower flange and a concavity between them. This was a 
patent for machinery, but in a design patent the cutting away a part of the 
sides of a strip appears ta me to require no more invention than in a patent 
co.ncerned with mechanical structure. To require or to permit the complain- 
ant to introduce proofs would, I think, put both parties to an eipense mani- 
festly needless. While a judge should be dlffident to déclare without proofs, 
and with no knowledge of the art, that a so-ealled "design" discloses no pat- 
entable invention, yet I must think that. If a design patent be ever open to 
demurrer, it is in this case. Demiurrer sustained. 

William A. Macleod, for appellant. 

Odin B. Roberts (Eobert Cushman, on the brief), for api>ellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PER ODRIAM. This appeal relates to a patent for a design. The 
case, in the circuit court, was disposed of against the complainant 
on the demurrer of the respondent. The leamed judge who sat in 
that court, referring to the patent, among other things, said: "Upon 
its face, and irrespective of any proof, probable or possible, it appears 
to me manifestly to lack invention." We agrée entirely with this 
observation, and that, therefore, the case was a suitable one for final 
disposition on a demurrer. The decree of the circuit court is afiSrmed, 
and the appellee will recover his costs of appeal. 



MILLAED et al. v. CHASE. 

(Circuit Court ç>f Appeals, First Circuit. April 24, 1901.) 

No. 367. 

1. Patents— Patektabilitt — Issues. 

The rule applied that, with référence to questions of patentability, and 
of the range of the claims In a patent issued to an inventer, in a suit 
on such patent, the court will not allow parties to frame their issues In 
such way as to take from It the scrutiny of such questions. 

2. Same— Construction op Claims — Limitation by Procbbdings in Patent 

Office. 

Where the invention of a patentée is of a narrow and doubtful char- 
acter, necessarily to be carefuUy limited, and substantial objections to his 
claims were made by the patent olflce, to which he ylelde'd, he must be 
held to the resuit of the proceedlngs on his application, and be restricted 
thereby. 
8. Samb— Invention— Shoe Uppees. 

The Chase patent. No. 620,278, for a shoe upper, daim 3, Is void for lack 
of patentable invention. 
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Appeal from tKe Circuit Court of the United States for the District 
of Massachusetts. 

Benjamin Phillips, for appellants. 
George H. Maxwell, for appellee. 

Before GOLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This appeal arises on patent No. 620,- 
278, îssued to George W. Chase on February 28, 1899, on an applica- 
tion flled on February 24, 1896. The gênerai statement of the inven- 
tion in the spécification is that it relates to that class of shoes where- 
in the upper is made without a heel seam, and that it has for ita 
object "the production of a shoe without a heel seam, formed from a 
blank eut with the minimum of waste and labor, and obviating the 
remoTal of portions of material from the upper to properly shape the 
heel line of the ankie portion when complelad ; the said heel line be- 
ing reinforced by an intégral stay portion of the upper." The patent 
contains three claims. The ârst and second claims are not now in 
issue, but it is necessary to state them, in order that the relation of 
the third claim to the case may be properly understood. The claims 
are as foUows: 

"(1) A unitary shoe upper, comprlsing a toe portion, continuons heel por- 
tion, and ankle or Instep portions, the back of the upper above the heel por- 
tion havin^ two symmetrically located, upright sllts therein, outwardly curved 
at their middie portions and inwardly curved between such middle portions 
and their out-turned upper and lower ends, to forra a strip between them hav- 
ing its edges correspondingly curved and intégral with the upper at top and 
bottom, substantially as described. 

"(2) A shoe upper provided in the vicinity of the heel with two vertical 
euts having irregular edges, forming a heel stay integrally attached at its 
opposite ends to said upper, the irregular edges of said upper at said cuts 
being joined or seamed together beneath the stay in a single straight line to 
crimp or niold the shoe upper to fit the foot, and the stay thereafter stitched 
down upon and to coneeal the said single line joint or seam, the adjacent ends 
of the said cuts being directed outwardly or made divergent to smoothly blend 
the crimped and stayed portions of the upper into the material of the said 
upper at the ends of the stay, and thereby avoid a sharp point or pucker at 
said stay ends, substantially as described. 

"(3) A shoe made from a blank or pattern provided at the back of the up- 
per with incisions or sllts having a reinforcing stay strip between them, said 
stay strip being intégral with the upper adjacent the counter line, the slitted 
upper being sewed together at the rear beneath said stay strip to form a 
seam, said stay strip extending over the sewed seam and being stitched to the 
upper at the opposite sides of the said seam by rows of stitches close to the 
edges of said stay strip, said rows of stitches extending from adjacent the 
counter line uninterruptedly throughout the entire length of the stay strip 
on each side thereof, as and for the purpose described." 

The circuit court found the first and second claims were not in- 
fringed, but it sustained the third claim, and held that the respond- 
ents below infringed it. One défense in the circuit court was based 
on a patent to John S. Powell for improvements in back pads, used 
beneath harness saddles, being patent No. 539,300, issued on May 14, 
1895, on an application flled on January 12, 1895, and thus, on the 
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face of the record, anticipating the patent in suit. The opinion of 
the leamed judge who heard this case in the circuit court said that 
this patent was too remote as an anticipation. On the arguments 
before us, the respondents, now the appellants, rested their case 
entirely on this patent to Powell; but it is a thoroughly settled 
rule that, as to patentability and the range of the claims in a pat- 
ent, inasmuch as thèse matters concem the publie at large, the court 
will not allow parties to frame their issues in such way as to take 
from it the scrutiny of ail the questions which may be involved. 
This rule applies to this case, and the court déclines to rest it where 
the respondents offered to rest it. Fortunately, notwithstanding 
the position taken by the respondents, the line of discussion when 
the appeal was heard branched out to cover the propositions which 
we will consider, so that we will not pass through them without a 
guide. 

In addition to the patent by Powell, two patents to Alfred Bélaire 
become of substantial interest in the case, and will be referred to 
again. One is No. 554,229, issued on an application flled on No- 
vember 22, 1895, and the other is No. 613,958, issued on an appli- 
cation filed on August 27, 1896. With référence to the later patent 
to Bélaire, it was adjudicated on an interférence proceeding in the 
patent office that he has priority over Chase. Chase now claims 
priority of invention with référence to ail three patents, — that is, 
the one to Powell and the two to Bélaire; but, with regard to the 
later patent to Bélaire, the issue, as we hâve said, was fully deter- 
mined against Chase on the interférence proceeding. Chase did 
not appeal, but narrowed his claims to meet the adjudication. As 
to the other two patents, the évidence is so clearly of the character 
which was rejected by this court on the issue of priority in Brooks 
V. Sacks, 26 C. C. A. 456, 81 Ped. 403, that, without attempting any 
explanation of particulars, we décline to award Chase priority. Thus 
it follows that the three patents enumerated were parts of the 
state of the art at the time of Chase's invention, even if not strictly 
anticipatory. 

Before coming to the merits of the case, it is necessary to ob- 
serve on the proceedings in the "file wrapper," so called, — ^that is 
to say, in the patent office, — with référence to the application for 
the patent in issue. The topic was fully discussed by us, and care- 
fully explained, in Reece Button-Hole Mach. Co. v. Globe Button- 
Hole Mach. Oo., 10 C. C. A. 194, 61 Fed. 958, and, so far as the rules 
of law are concemed, we add nothing to what we there said. Ail 
which we hâve occasion to do is to apply them to the particular 
circumstances of this case. As we hâve seen, Chase's application 
was pending in the patent office four days over three years. It 
was very extensively agitated, and the claim now an issue, as orig- 
inally drawn, was twice rejected. The position of the office was 
thoroughly discussed, and was fully understood by the applicant. 
It cannot be questioned that the issues made by it were substantial, 
and not incidental, while the invention is of a narrow and doubt- 
fui character, and necessarily to be carefully limited; so that the 
108 F.— 26 
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patentée must be h,eld to the résulta of the proceedings on his ap- 
plication, and be restricted tbereby. In this respect the case is al- 
together différent from what it would hâve been if the invention 
had been of a fundamental character, and the inventor was songht 
to be deprived of substantial rights by reason of incidental action 
on the part of the examinera. 

Corning, now, more particularly to the facts of the case before 
us: The spécification of the patent in issue refers to the necessity 
of obtaining "the desired crimped or molded formation to the sides 
of the upper," so that there vvill be "no sharp pucker, or point, where 
the ends of the stay strip blend into the intégral material of the 
shoe upper or blank." It provides for "symmetrically disposed slits," 
so eut as "to leave an intermediate stay strip of material intégral 
at the top and bottom v^ith the blank or' upper." It directs that the 
edges of the blank or upper, along the line of the slits, shall be 
stitched together under the stay strip which is left by the slits, and 
that then the stay strip shall be "laid and stitched over and upon, 
and to conceal, the seam" thus made between the edges of the up- 
per, in order to get "the desired crimped or molded formation" al- 
ready referred to. It also says: 

"The curvea of the slits, or the outer walls or boundaries thereof, are such 
that the adjacent ends of the two slits are made divergent, or to spread out- 
wardly; the divergence at the lower ends of the stay strip being preferably 
wider, or more open, than at the top thereof." 

The drawings annexed to the spécification are referred to as show- 
ing this peculiar form of the slits. The feature of retaining the 
material intégral with the blank at the top and bottom, and the 
feature of divergence, as shown in the citations which we hâve made, 
are insisted on throughout the spécification and ail the drawings 
attached thereto; and both are expressly carried into the flrst and 
second claims. Neither of them, however, appears in the third 
claim. In the respondents' shoe, the slits omit this feature of diver- 
gence, and are substantially eut on the Unes of a crescent, the ends 
approaching each other, instead of diverging. In this respect the 
slits are formed in the manner shown in the spécification of the 
patent to Powell, already referred to. This states that the object 
of the invention was to produce "a back pad with a concave top, to 
enable the saddle to fit nicely upon it, and, further, to produce this 
concavity in a cheap and simple manner, and in a way to enable 
the pad to be flnished very neatly and without expense." It shows 
that two crescent-shaped slits are eut on opposite sides of the center, 
leaving a strip nearly elliptical in form. 

The application as originally filed by Chase in the patent ofiSce 
contained, and insisted on, ail the same particulars of a strip in- 
tégral at the top and bottom of the blank, and on the peculiar form 
of the slits shown in the patent as issued. In the latter particular, 
and in the less important particular of stitching, instead of rivets, 
and also in the suggestion of making use of the strip as a stay, and 
in the fact that Chase was shaping the ankle of a shoe, which is 
exposed to observation, and needs to be done with great neatness. 
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while Powell was dealing with a pad, which is covered from sight 
by the saddle, and in thèse particulars alone, Chase differed from 
Powell. It is true that in some of the claims as originally made 
by Chase he did net in terms refer to the précise form of curvature 
of the slits stated in his spécification; but, in view of the exact de- 
scription of the form of the slits insisted on in his spécification and 
shown by his drawings, and, further, in view of the necessarily nar- 
row nature of inventions of this class, the particulars thus shown 
by him indicate the nature of his conception, and limit it accord- 
ingly. The first and second claims of his patent, as we hâve said, 
embody thèse détails; and it is quite probable that, with thèse dé- 
tails kept in mind, and in view of the principles announced by us 
in Watson v. Stevens, 2 C. G. A. 500, 51 Ped. 757, as to the support 
given by the fact of success where others bave failed, and also in 
view of the raies restated by us in Heap v. Suffolk Mills, 27 C. C. 
A. 316, 82 Fed. 449, with référence to the question of invention a&i 
applied to analogous uses, thèse claims may be sustained, although 
they relate to the art of fltting and strengthening common articles 
of wear, as to which there is ordinarily no patentability, and al- 
though Powell's device concems an art which is in one sensé the 
same as that to which the patent in issue appertains. 

Eespondents' device does not bave the diverging edges insisted on 
by Chase's spécification, but it forms the slits with converging ends. 
Therefore, if covered at ail, it is covered only by the third claim. 
This claim omits the feature of a stay strip of material intégral at 
each end, and also, what is more important, the feature of divergence, 
or outward spreading, of the ends of the slits. Therefore, it was a 
departure from Chase's invention, and is void. The history of the 
claim emphasizes this fact. It was first introduced into the case as 
the resuit of a suggestion by the examiner, made in August, 1897. 
As first drawn, it was flled on September 3, 1897, as follows: 

"(3) A shoe made from a blank or pattern iavlng at the back of the upper 
incisions or slits forming a reinforcing stay pièce, the lower portion of the 
incisions extending In divergent Unes, and sewed together at the rear to form 
a seam, said stay pièce extending over the sewed seam and stitched to the 
upper at opposite sides of the said seam, as and for the purpose descrlbed." 

As thus drawn, it went into the interférence to which we hâve 
already referred, and was rejected as anticipated by Bélaire. In- 
deed, in that form, it was anticipated by both of Bélaire's patents, 
each of which showed a stay strip eut out of the blank of the upper 
as a tongue; that is to say, intégral only at the lower end, the first 
with slits eut on compound curves, and the other on "curved Unes," 
without other restrictions. His construction, in ail respects except 
so far as the form of the slits is concemed, and except that Bélaire's 
stay strip was intégral only at the lower end, was the same as that 
of the patents in suit, fully accomplishing the reinforcement which 
Chase made one of the objects of his invention. In other words, 
each of Bélaire's patents had everything found in claim 3 as first 
presented. 
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The claim was afterwards amended on October 18, 1898, to read 
as follows: 

"(3) A shoe made from a blank or pattern having at the back of the upper 
incisions or slits forming a reinforeing stay pièce, and sewed together at the 
rear to form a seam, said stay pièce extending over tlie sewed seam and being 
stitclied to the upper at the opposite sides of the said seam, as and for the 
purpose described." 

This was rejected on the patent to Powell, and this rejection was 
acquiesced in. The claim was thereupon again amended by insert- 
ing the words now found in it, as follows: "Said stay strip being 
intégral with the upper adjacent the counter line," and "by rows of 
stitches close to the edges of said stay strip, said rows of stitches 
extending from adjacent the counter line uninterruptedly through- 
out the entire length of the stay strip on each side thereof." As 
we hâve already shown, in view of the course of this patent in the 
patent office, and the necessarily narrow character of an invention 
of this nature, it must be held that Chase acquiesced in its rulings 
with référence to the third claim, and, therefore, that he accepted 
the proposition that it represented no patentable invention, except 
with the addition of the words which he inserted, as we hâve said. 
If there was no patentability in the claim without the insertion of 
thèse words, they could add nothing in that direction, as they repre- 
sent nothing which involves any invention, or of which the patent 
law could take any notice. Therefore, both because the third claim, 
in that it omits the feature of a stay strip intégral at both ends, 
and the more important feature of slits with diverging curves at 
their extremities, départs from Chase's invention, if he made one, 
and also because Chase's acquiescence in the rulings of the patent 
office left nothing in this claim of a patentable character, we are 
compelled to hold that it is void. As the flrst and second claims 
were not infringed, and the third claim is void, the bill should hâve 
been dismissed. 

This appeal cornes to us on an injunction issued, with a decree 
for an accounting, after a hearing on bill, answer, and proofs. There- 
fore, in accordance with the settled practice, the merits of the case 
are fully before us, and we are enabled to dispose of it finally. 

The decree of the circuit court is reversed, and the case is re- 
manded to that court, with directions to dismiss the bill, with costs; 
and the appellants will recover the costs of appeal. 



HOSKINS v. MATTHES. 
(Circuit Court of Appeals, Seventh Circuit Aprll 9, 1901.) 

No. 742. 

Patents— Invention— Ahtipicial Billiard-Chalk. 

The Hoskins and Spinks patent, No. 578,514, for an artiflcial bllliard- 
chalk, which claims as the only patentable feature of such chalk the 
employment as a base of pulverized silica in its naturai or commercial 
State, Is void for lack of invention, in view of the prior art. 
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Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Hlinois. 

The action in the Circuit Court was to restrain the infringement of Letters 
Patent No. 578,514, issued to "William Hosliins and William A. Spinks; March 
9, 1897, for a substitute for billiard-chalk. The material portion of the patent, 
together with the claims sued upon, is as follows: 

"Our invention relates to an Improved substitute for billiard-chalk. Here- 
tofore it bas been the universal practice, so far as we know, to apply to the 
tip-leather of a billiard-cue chalk or carbonate of lime for the purpose of pre- 
venting the tip from slipping ofiC the Ivory bail when impact is produeed. 
The chalk is usually formed into cubes and applied by a gentle grinding upon 
the surface of the tip, the characteristics of the material being such as to 
cause it to adhère more or less temporarily to the leather, and by reason of 
being slightly barder than the ivory and considerably barder and more abra- 
sive than the leather surface to grip or bind upon the ivory under Impact. 
We hâve found that superior résulta in many respects are obtained where, In- 
stead of chalk or other form of carbonate, pulvérulent and compacted sillca or 
an équivalent therefor is employed. While many silicates having a frlctional 
property and capable of being pulverized and compacted are capable of use 
in carrylng out our invention and are include'd therein, whether used alone 
or in combination with other substances or even in association with carbon- 
ates, we prefer to employ a commercially-pure silica associated only with a 
small percentage of biuding material, such as glue, and in some Instances as- 
sociated with a small percentage of corundum or other gritty material, an ex- 
ample of which is found in emery-powder. 

"Our invention, broadly stated, therefore consists in a substitute for bil- 
liard-chalk comprising compacted pulvérulent silica or an équivalent therefor 
having frietional property and compacted in the form adapting it for applica- 
tion to the tip of a billiard-cue in the same manner that chalk is applied. 
The sUIca or its équivalent may be otherwise than powdered preliminary to 
forming it into a cake or block, but it is essentlal that the silica or Its équiva- 
lent employed shall be one capable of ready réduction to a powder after being 
formëd into a cake or block. 

"Our invention further consJsts in a substitute for billiard-chalk in the form 
of a composition of a pulvérulent silica or an équivalent therefor having frie- 
tional property, together with a small percentage of binding substances, such 
as glue, the mass being compacted into a cake or block. 

"Our invention further consists in a composition affording a substitute for 
billiard-chalk composed of pulvérulent silica or an équivalent therefor with a 
binding material, such as glue, and a roughening material, such as corundum. 

"Our invention consists, further, of a composition affording a substitute for 
billiard-chalk composed of pulvérulent silica or an équivalent therefor, a col- 
oring substance, such as chrome-green, with or witbout corundum, and with a 
binding material, such as glue. 

"Our invention consists, iînally, in a substitute for billiard-chalk comprising 
compacted pulvérulent silica or its équivalent with a binding material in the 
form of a cake or block. 

"To carry out our invention, we prefer to employ commercially-pure silica, 
which can be easily obtained in large quantifies and in a pulvérulent or 
readily-pulverizëd form. While the purity of the substance necessarily varies, 
It will ordinarily approximate from eighty to eighty-five v^r cent, of pure 
silica, although a gieater percentage of impurities will not render the sub- 
stance much less useful for our purpose. The silica thus obtained is sifted 
and ground to a fine powder, mlxed with a small percentage of liquid glue 
and a small percentage of corundum, (emery-powder being usually the most 
available form,) and a small percentage of coloring agent, chrome-green be- 
ing more commonly selected, although thls may be changed or omitted ae- 
cording to the élection of the manufacturer, and the mass, thoroughly stirred. 
Is thereupon placed in molds and firmly compacted. When dry it is at once 
ready for use. It is found that the substitute for billiard-chalk thus produeed 
bas superior advantages over the carbonate of lime or magnesia. It adhères 
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more tenaciously to the leather of a tip, so that when freed, as the necessary 
resuit of Impact upon the bail, a very much smaller percentage of the dry 
coatlng leaves the cue-tip, and, on the other hand, owing perhaps to the 
pecTiliar nature of the silica or its équivalent In this connection, it seems to 
attaek the Ivory of the bail with greater fimmess with the result that the 
bail may be struck much nearer to the side without danger of the eue slipping 
than is the case with the chalk for which this affords a substitute. It is 
possible, as with the case of ordinary chalk, so to color the substitute that no 
mark will be left upon the cloth as it falls from the cue-tip, but we prefer 
to give to the substitute a color which may render its présence on the cloth 
of the table to be readily observed, as it may thus be more readily removed. 

"The percentage of binding material where, as preferred, it is used Is dé- 
pendent upon the amount of hardness which it is desired that the substitute 
for chalk shall possess. For obvious reasons we deem it more désirable to 
employ as little binding material as possible. The corundum, when used, is 
employed solely for the purpose of roughening the tip of the billiard-cue and 
may be dispensed with when the leather employed is such as to make rough- 
ening unnecessary or where roughening is for other reasons not desired. 

"What we elaim as new, and désire to secure by Letters Patent, is — 

"1. A substitute for billiard-ehalk composed of pulverized silica or its 
équivalent, and a binding agent compacted into blocks or cakes, substantially 
as described. 

"2. A substitute for billiard-chalk composed of normally white pulverized 
silica, a binding agent and a coloring agent, compacted into blocks or cakes, 
substantially as described." 

The following is an analysis of appellant's chalk, as made on behalf of 
appellant: 



Silica '' 

Ferrie Oxide 

Alumina !>1 

Carbonate of lime 

Carbonate of magnesia 

Silica (combined) 

Silica (uncombined) 

Ferrie Oxlde Fe208 

Alumina — AI2O3 

Lime— CaO 

Magnesia — MgO 

Potash— K2O 

Soda — NasO 

Sulphate of Barium— BaS04 

Lossat 100° O 

Loss on ignition 

Less loss at 100° C 

Lead Chromate 

Prussian Blue 



^3 



B 1. 

Deft. 

trace 

.83 

1.87 
trace 
trace 

8.10 
81.50 
trace 
, 2.57 
trace 
trace 
, 1.70 

, .40 
, 2.50 

none 
, none 



1. Soluble ta Hydrochlorio acid. 

2. Insoluble ta Hydrochlorio acid. 

B 1. Blue chalk colored with Ultramartae (Hammer). 
C. Spinks chalk. 

The défense was non-lnfrlngement, and that the patent sued upon was in- 
valid. 

Among the patents introduced for the défense were Letters Patent No. 
3i5,828, issued April 14, 1885, to A. Peple for a substitute for billiard-cue 
chalk, the material portion of which Is as follows: 

"Billiard-cue tips are covered vrith chalk-dust to prevent them slipping upon 
the bail when struck upon the same. The chalk comes ofC the tip and dis- 
colors the cloth of the table and the cushions, and such cloth Is unnecessarily 
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worn by brushing the same in the efEorts that are made to keep such cloth 
clean and free from tlie marlis of the ehalli. 

"My invention relates to a substltute for billiard-cue chalk, conslsting of a 
pigment of a fine granular or silicious character of the color, or nearly so, of 
the billiard-cloth, so that the same may be used on the billiard-cues for ail 
the purposes of challi, and so that the cloth will not be marred in its appear- 
anee by the small particles that will inevitably fall or rub oit the balls upon 
such cloth; hence the cloth will not require to be brushed so often or so 
severely in cleanlng the same, and it will not be worn out so rapidly; and, 
for convenience, I compress such pigment into bloeks and ramish the sur- 
faces or cover, ail but one side, with paper, so that the Angers will not be 
soiled in the use of this cue-tip material. 

"I malse use of chrome-green by préférence on account of its peculiar rough- 
ness or silicious gritty character; but magnesia-green or ultra-marine-green 
may be used, and the mixture may be rendered of the proper color by the 
admixture of finely ground sllica or other material, such as magnesia or chalk. 

"This material or compound is to be in a finely-pulverized condition, and it 
is mixed with water and molded and pressed Into the proper shapes, prefer- 
ably cubical, and after being dried, or partially dried, the surfaces, ail but 
one, are coated or covered with a protecting material — such as shellac, var- 
nish, or paper — ^and the article Is ready for use or sale. The eue is pressed 
upon or into this eolored pigment in a manner similar to that employed when 
chalk is made use of." 

Other Letters Patent introduced as anticipations were the following: 

No. 85,018, date'd December 15, 1868, to J. M. Merrick, for Improved Mate- 
rial for the Manufacture of Boxes, Picture Fiâmes, Buttons, Insulators, Ink- 
stands and other articles. 

No. 201,283, dated March 12, 1878, to Charles 0. Parsons, for an Improve- 
ment in Compositions for Crayons. 

No. 269,722, dated December 26, 1882, to B. G. Seebach, for Composition for 
Oleaning and Polishing Metals. 

No. 314,759, dated March 31, 1885, to Charles Walpuskl, for Ink Erasing 
Compounds. 

No. 329,349, dated October 27, 1885, to W. H. Wigglns, for Substitute for 
Billiard-Cue Chalk. 

No. 450,560, dated April 14, 1891, to W. W. Dunnett, for Composition of 
Matter. 

No. 552,269, dated December 31, 1895, to William L. Woods, for Plastic 
Composition and Process of Combining same. 

No. 510,874, dated December 12, 1893, to Justin Duprey, for Composition 
for Producing Artiflcial Emery Wheels. 

German Letters Patent No. 80,146, to Cari Koster, dated February 28, 1894, 
and issued February 19, 1895, for Composition for the Production of Imita- 
tion Marble Veneers. 

No. 83,280, to William Grune, dated July 26, 1894, and issued October 10, 
1895, for a Plastic Stéréotype Mass. 

No. 69,973, to C. L. Wurm, dated December 1, 1892, and Issued August 30, 
1893, for Tip for Billiard-Cues. 

A substance known as Italian chalk, sometimes called In the record French 
chalk, was Introduced In évidence. It seems to hâve been called to the at- 
tention of billiard experts at Paris some time previous to the taking out of 
appellant's patent. It proved to be superlor to the common bllliard-chalk. 
Spinks, who was a billiard expert, brought It to Hosklns' office, and request- 
ed him to make an analysis of it. In speaking of this analysls, Hoskins says: 

A. "Mr. Spinks came to my office and showed me a pièce of chalk, and re- 
quested me to make an analysis of it. This I did to the point as shown by 
my notes, a eopy of which is a matter of record in this case. Then I asked 
Mr. Spinks to tell me the necessary qualities for the production of a perfect 
chalk, or chalk substitute for use in billiards, being myself imfamlliar with 
the game, telling him at the time, and In substance, that I did not think it at 
ail probable that the French chalk could be duplicated, beeause the material 
was not at han'd, and I did not know where it could be obtained, but that I 
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thoiight If I understood fully the requlrements I could produce a préparation 
whlch -wonld fiJl the regulrements. I then, at hls suggestion, made a number 
of experiments on pièces o( ehalk substitute, and Mr. SplnliS took them, ex- 
perlmented wlth them, advised me as to their deflclencies, and I made further 
préparations and experiments, which flnally resulted, after we had earried on 
thèse tests for some time. In selecting sllica as giving altogether the best re- 
sults. We then made further experiments, which resulted in the addition ol" 
small quantities of corundum to the sUlca, and flnally we decided to color the 
roaterial to give it a dlstlnctive character. 

Q. 64. "You say that the material of the pièce of challï given to you by Mr. 
Sptnks was not at hand. Do you mean that you could not obtain the sub- 
stances of which it was composed, as revealed by analysis? 

A. "No, but 1 mean that It was évident, from facts obtained during my 
analysis, that the material was not a mère mechanical mixture of silica, 
alumina and water and other substances, but that it was essentially composed 
of a material which had resulted from a chemieal union or combination of 
thèse substances, and that this material was probahly a natural product, pos- 
sibly f ound In the pulvérulent state, but at any rate it was a product the re- 
suit of the forces of nature, and one such as would be exceedingly improbable 
of reproduction artiflcially. At any rate I knew of no way to reproduce the 
substance, and suggested, therefore, that I could do as well or better if I 
knew the requirements by searching for some other material with the proper 
qualities." 

And in answer to cross-esamination he say s: 

X-Q. 73. "I understand from a reading of your testimony, that silica, in 
your opinion, possesses a peculiar abrasive or frictional quallty as applied. 
Without that abrasive or frictional quality would your substitute be of any 
value for the purpose intended? 

A. "Without the properties whlch make It abrasive or frictional It would 
not he efficient. 

X-Q. 74. "Are the abrasive or frictional properties of silica varied or modi- 
fied to any considérable extent by the admixture therewith of any or ail of 
the other ingrédients mentioned in your patent? 

A. "Undoubtedly modified, dependlng upon the relative proportions and 
quantity of ail the other constituents. 

X-Q. 75. "Neither the coloring agent nor the blnding agent add to the 
frictional or abrasive quality of the silica, do they? 

A. "They do not. 

X-Q. 76. "And the corundum only adds to the frictional capacity of the 
silica, insofar as it roughens the cne-tip and enables it the better to take and 
hold the powdered material. Is this so? 

A. "That Is the purpose for whlch the corundum is added, but it should be 
explalned that nothing can be taken away from or added to the frictional or 
abrasive properties or the silica by the mère addition of some other substance. 
The etfect might be one of mère dilution and therefore detrimental, or it 
might add to the gênerai resuit and efflciency, dependlng upon the nature of 
the addition." 

The following analyses of the Italian cbalk, made on behalf of appellant, 
were Introdueed: 

"W. A. Spinks, 

Sample Billiard-Chalk. 
one gram. fused. 
Loss on Ignitlon 20% 

SiOs S51 35.1 

AliO» 418 41.8 



S6.9" 



HOSKIKS V. MATTHES. 409 

B. 2. 

•SlUca ■) none 

Ferrie Oxlde 1.09 

Alumina yi 3.31 



Carbonate of Lime 
Carbonate of Magnesia 
•SUica (combined) ) '"] 



.90 
. trace 



Silica (uncombined) \ 33.00 

Ferrie Oxide — FezOa trace 

Alumina— AI2O 8 li).40 

Lime — CaO 50 

Magnesia — MgO 09 

Potash— K2O t-3 6.04 

Soda— Na20 1 3.08 

Sulphate of Barlum — BaSOi 

Loss at 100° ! 2.50 

Loss on ignltion 28.30 

Less loss at 100° | 

Lead Chromate 1 none 

Prussian Blue J none 

•1. Soluble In Hydrochlorlc Acid. 
•2. Insoluble In Hydrochloric Actd. 

B. 2. Blue chalk colored witli Prussian Blue. (French.) 

Loss at 230° Fali. for one hour 86% 

Loss on Ignltion 28.12 

Alumimim oxlde (AI2O3) 24.12 

Ferrie Oxide.lFeaOs) 3.6 

Free sUlca, sand, etc 9.32 

Combined silica 14.08 

Calcium oxlde (OaO) Bl 

Magnésium Oxide (MgO) trace 

Alkaline Oxides 13.31 

The argument of the counsel for appellant résolves itselt, in the end, to 
the followlng proposition: "Tbe resuit of the efforts o£ Splnks and HoskIn& 
to produce a substitute, not merely for white chalk, but also for the Italian 
chalk, was the sélection and employment, for the flrst time in the mechanical 
arts, of silica, free and micombined, In its natural or commercial condition, 
for use under circumstances requiring that It be compacted in blocks, that 
part of its body should be transferred by rubblng on another surface, and 
that whlle thus held to the receivlng surface it should interpose a friction-pro- 
ducing agency to exercise its function during the impact of the cue-tlp agalnst 
an easUy movable, perfectly smooth sphère." 

Donglas Dyrenfath, for appellant. 

C. C. Linthicum, for appellee. 

Before WOODS, JENKINS, and GROSSCTJP, Circuit Judges. 

After the foregoing statement of the case, GKOSSCUP, Circuit 
Judge, delivered the opinion of the court, as foUows: 

The Hoskins and Spinks patent can lay no claim to invention in 
the conception that there can be an artificial substitute for billiard- 
chalk, for that was the expressed object of both the Peple and Wig- 
gins patents; nor in the conception of compacting into blocks or 
cakes the material used, whatever it may hâve been, for such mold- 
ing and compressing was described in the Peple patent; nor in the 
conception of any treatment of the material used, either as to pro- 
portions or mode of intermixture, for there can not be found, either 
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in the daims, or the description, any mention of proportion, or 
mode of intennixture. 

The patent must be sustained, if it be sustained at ail, upon the 
claim that the inventors, for the first time, in the manufacture of 
artiflcial billiard-chalk, employed pulverized silica in its natural or 
commercial condition; and that any use, by another, of pulverized 
silica, in the composition of billiard-chalk, no matter what may be 
the proportions, or however mixed, makes such chalk an infringe- 
ment. The claim, in short, is that the adaptability of pulvérulent 
silica, in connection with binding or coloring matter, to the uses 
of artiflcial billiard-chalk, is a patentable discovery. Upon the main- 
tenance of this claim the case seems to stand or fall. 

Silica is said to be the commonest of materials. It is found al- 
most universally in nature; in sand stone, free sand, rock quartz 
and clay. It has been used in many arts; in some of them ex- 
pressly on account of its gritty quality. It is spoken of in the 
Peple patent as a désirable ingrédient to be mixed with other in- 
grédients in the making of artiflcial billiard-chalk. Its quality of 
grittiness seems to hâve been within common knowledge — so much 
so, that the adjectives "silicious" and "gritty" are almost synony- 
mous words. 

It may be conceded that common knowledge, of this gênerai char- 
acter, does not, alone, amount to anticipation of the adaptability 
of silica as a base for billiard-chalk. Silica might be known to be 
abrasive, but not to the degree, or in the way, that is suitable to 
this art. It may hâve needed f urther information — possibly in the 
nature of discovery — to sélect and utilize silica as the base of arti- 
flcial billiard-chalk. 

But, on examination of the whole art, we feel compelled to hold 
that the gist of such information was already at hand, both in the 
Peple patent, and in the Italian chalk. The object of Peple was to 
obtain a chalk that, by reason of its grittiness, would cause the 
billiard-cue to take hold of the bail, and, on account of its color, save 
the table from the appearance of chalk marks. His objective was 
twofold: a quality, that would answer the purpose of the billiard 
eue, and a color harmonizing with the green of the billiard table. 
He selected what he calls "chrome-green," and pointed out that, 
should the color be non-coincident with that of the billiard cloth — 
probably an over green — it might be harmonized by the admixture 
of flnely ground silica. The évidence does not satisfactorily show 
what substance Peple had in mind, in the use of the word "chrome- 
green," but in his own words, whatever it was, it had a gritty and 
silicious quality, and must hâve readily intermixed with free silica; 
otherwise free silica would not hâve been designated as a material 
to modify the color. The patent does not point out silica as a base 
for the biUiard-chalk, but, unmistakably, it so clearly suggests it, 
that the next step taken was not a long one. 

The next step was the analysis of the Italian chalk by Hoskins, 
who was a chemist. It was made at the suggestion of Spinks, who 
had just returned from Paris, where the Italian chalk had been used 
by expert billiardists. Spinks, like the others, was enamored of it; 
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but it was rare and expensive, and on that account could not be 
brougM into gênerai use. It occurred to Spinks, however, that that 
need not stand in the way; for as artiflcial billiard chalk was al- 
ready well known, might not the ingrédient of this new Italian 
chalk be ascertained, and inade the base for an artiflcial chalk. 

iSeveral analyses were made. Though thèse did not closely agrée, 
the chalk was found, in each instance, to coutain a large pereentage 
of silica. One put the silica at thirty-flve, another at thirty-three, 
and the last (the free silica) at nine per centum. In the first and 
second it is not clear whether the référence was to free silica, or 
to silica combined and uncombined, but, in any event, thèse analyses 
pointed out, both the présence of silica, and its function in the 
chalk; for in none of the ingrédients, other than silica, is there a 
suggestion of the grittiness or abrasiveness desired. 

It is no answer to say that the analysis previous to the taking 
out of the patent (the last analysis having been made after the pat- 
ent was obtained) did not show silica in its free state, and that the 
présence of combined silica is not a suggestion of free silica as a 
base for the chalk. The analyses were not the only things known 
to Hoskins and Spinks. They had, constructively, the Peple pat- 
ent. They had before them, therefore, within the meaning of the 
law, grittiness as a desideratum; as well as the knowledge that 
this quality was possessed by silica, and that there was no other 
ingrédient in the Italian chalk possessing it. It took no invention, 
from premises so simple, to infer that the présence of silica in the 
Italian chalk was what gave to it its utility as a billiard-chalk. 

It is true, that as far as we know, the Italian chalk had not yet 
been analyzed by others. But the analysis is what any chemist 
could hâve done, and the suggestion that it be analyzed, in view of 
aU that had gone before, is not, in our opinion, an inventive act. 
It led to no new kind of article; for artiflcial billiard-chalk was 
old. It was not, in any just sensé, an independent discovery in 
nature, subsequently utilized in one of the arts; for, in substance, 
it was nothing but a chemical search into a chalk already in the 
art, for the ingrédients that gave to such chalk its excellence. It 
was research, but not patentable discovery. 

We do not hold that Hoskins and Spinks bave not discovered a 
new artiflcial chalk. No other chalk, artiflcial or natural, seems to 
run so high in silica. But if their chalk is, on that account, pat- 
entable, it is not because of the use of pulverized silica, in any pro- 
portion, but because of the particular proportions employed. Had 
the description and daims proceeded upon some designated treat- 
ment or process, we might hâve found a way to sustain their valid- 
ity. But the patent is ambitious far beyond this. It seeks to ex- 
clude the use, by others, of pulverized silica in any proportion. It 
surveys a fleld that includes any silicate "having a frictional prop- 
erty and capable of being pulverized and compacted." To sustain 
this would be to hold that the use of pulverized silica in a billiard- 
chalk, independently of the proportions employed, was a discovery 
properly embodied in appellant's patent. This the state of the art 
will not justify. 

The decree of the Circuit Court is, accordingly, afflrmed. 



412 108 FEDERAL REPORTER. 

KESSLER T. INKS. 

(Circuit Ctourt of Appeals, Seventh Circuit April 9, 1901.) 

Ko. 723. 

Patents— Intention— CiGAB JjIghtbks. 

The Grulilke & Kessler patent, No. 502,395, for a clgar llghter, descrlbes 
a devlce wliieli, both in design and in its éléments, was adapted f rom dif- 
férent prier ones Invented by others, and is void for lack of invention. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

E. S. Taylor, for appellant. 
Louis K. Gillson, for appellee. 

Before WOODS, JENKINS, and GTROSSCUP, Circuit Judges. 

GROSSCUP, Circuit Judge. The action below was to restrain the 
infringement of Letters Patent No. 562,395, issued June 23, 1896, to 
A. C. Grulilke and W. F. Kessler. The improvement covered by the 
patent is a cigar lighter, of the suspended order, so arrangea that the 
movement of the handle in the act of lighting the cigar ignites, 
automatically, through an électrode, the wick, and, by means of a 
tight chamber, extinguishes the wick, when the handle is released 
and drops into its place. 

The cigar lighter charged as an infringement is practically of the 
same character, and opérâtes in the same way; but is defended as a 
permissible adaptation of Letters Patent No.'492,913, issued March 7, 
1893, to J. C. Chambers. In this latter patent both ignition and ex- 
tinguishment of the flame is automatic. 

In Eldred v. Kessler, 106 Fed. 509, the question was the counter- 
part of the one now before us, viz., whether a cigar lighter construct- 
ed after the patent issued to Kessler was an infringement of the 
Chambers patent. 

Both thèse patents, together with others illustrating the art, are 
set out at large in the opinion in that case, and will not be repro- 
duced hère. 

We held in that case that the prior art disclosed cigar lighters ac- 
complishing the same gênerai resuit as the Chambers and Kessler pat- 
ents; and by analogous means, including the use of electricity; that, 
in at least one instance of the prior art, ignition was automatic; and 
that the means for extinguishing the flame, though not automatic, 
were convenient and effective; and we concluded that the invention 
of Chambers (and the same must be true of Kessler's) was in no sensé 
generic. 

It is urged in behalf of Kessler's device — and as differentiating it 
from the prior art — that extinguishment is effected by the bringing 
of a lighted wick into a chamber that becomes air-tight, whereby 
a smothering of the light ensues; that the électrode in the Kessler 
device is carried in a heavy beak, being itself a heavy pièce of métal, 
and thus résistant against the necessary collisions; and that the 
device, taken as a whole (and upon this most stress is laid), is more 
convenient and sightly than any of its predecessors. 
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None of thèse features, in our opinion, are available to the appel- 
lant. His method of extinguisliment is practically the same as that 
embodied in the Chamhers patent. The différence in construction is 
one of f orm, rather than of mode of action. 

The heavy heak utilized by-Kessler is found practically in the Gib- 
son and Best patents, both predecessors of the appellant's. Besides, 
as a novel feature of the patent in suit, it has been eliminated by the 
action of the Patent Office. 

The argument from convenience and sightliness has no better 
foundation. Barring the extinguisher, the précise combination is 
found in the earlier gas lighters. Kessler did not first happen upon, 
or work ont, the design. He simply appropria ted it from the pre- 
vious art. He did not happen upon, or work out, the extinguisher. 
He appropriated this, also, with a change of form, from the previous 
art. He thus had at hand, ready made, when he came into the field, 
lighters of thèse précise designs, barring the extinguisher; and light- 
ers of slightly différent designs, embodying the extinguisher. He did 
nothing but adapt the old extinguisher to a lighter constructed after 
the old designs; and this does not, in our opinion, in view of the well 
trodden previous art, amount to invention. 

The decree of dismissal of the bill for want of equity is accordingly 
affirmed. 



THE COÏA. 
(District Court, S. D. New Yorls. Aprll 15, 1901.) 

1. SaLVAGE — COMPEHSATIOII — BaSIS OF COMPDTATION. 

A percentage, merely as a basis of allowance, is not a proper guide in 
flxing the amount of an award for salvage services, but tbe true rule is 
to malie such an allowance as is reasonable, having in view ail the clr- 
cumstances of the service, and such as will afford ail the encouragement 
and stimulus to salvage opérations uecessary to secure the most effective 
service. The only proper use of a percentage basis is to furnisb a conven- 
lent mode for the apportionment on ship, freight, and cargo, of the amount 
which the court otherwise deems reasonable and sufficient. 
S. Same— BuRNiNO Whakf— Towagb Services. 

The Coya, a steel steamshlp valued, with her cargo, at $230,000, was 
moored In the Erie Basin to a pier, from which she was breasted of£ about 
20 feet by two intervening barges. During the night the shed on the pier 
was set on flre by a burning steamer, and burned. Some small boats 
and other articles on the upper deek of the Coya toolî fire, but It was 
extingulshed by the ship's own fire apparatus, and otherwise she was 
uninjured. After the shed had been burning for an hour or more, the 
steamer was towed out of the slip to a place of safety by libelant's 
tugs, six of which participated, to a greater or less extent, in the service, 
which required about an hoiir. Held that, considering the fact that tha 
ship was not at the time in présent péril, $3,450 was a reasonable and 
proper allowance for the salvage senices, to be divided between the 
tugs and their masters and crews, in proportion to the services rendered 
hy each. 

In Admiralty. Libels to recover for salvage services. 

Wing, Putnam & Burlingham, Carpenter & Park, Mr. Symmere, 
and Avery F. Oushman, for libelants. 
Black & Kneeland, for claimants. 
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BEOWN, District Judge. In the above libels salvage compensa- 
tion is demanded for services rendered to the steamship Goya at 
about 2 o'clock in the morning of January 9, 1901, in towing ber from 
a fire on pier A in tbe Erie Basin, to a safe place of ancborage out- 
side the basin near Governor's Island. Tbe services were short, being 
of only about an hour's duration, and rendered under circumstances of 
much less danger to the steamship than might be at first supposed, 
and much less than ordinarily exists in cases of salvage from lire. 

The are broke out on the wooden passenger steamer Idlewild, 
moored at the breakwater on the opposite side of the basin ; and that 
steamer, having broken loose, was blown by the southerly wind 
across the basin against the end of pier A, where it set fire to the 
barge Old Glory loaded with jute, from which the fire was communi- 
cated to the shed on pier A, and thence rapidly extended along the 
shed of the pier to the bulkhead. The Goya, a steel steamer about 
337 feet long and about 2,000 tons register lay bow in on the 
vi'esterly side of the pier, breasted off from it about 20 feet by two 
barges between it and the pier. The flre on the Idlewild broke out 
at a little after 1 o'clock a. m. and soon after^'ards on pier A. Two 
of the city flre boats not long after arrived on the scène and were 
employed in playing streams of water upon the varions vessels at the 
end and on each side of the pier. This was sufficient to prevent the 
flre from attacking the after part of the Goya, although a steamer on 
the east side of pier A, being hemmed in by the burning barges, was 
burned and sunk. As soon as the flre had attacked the pier, the 
master eut loose ail his mooring lines except one steel spring line 
running to the pier aft from a point a little forward of the poop, and 
began to warp the steamer across the slip towards the pier to the 
westward of pier A; but some other tugs, coming to the aid of boats 
in the slips, fouled the Goya's warping hawser and either bf-oke or eut 
it, so that the Goya had no further means of moving herself away. 
At 1:40 a. m. some of the Goya's small boats on the upper deck, with 
ropes, tarpaulins and spars and rigging on the forward part of the 
ship, which could not be reached by the streams from the flre boats, 
took flre from the adjoining wharf. The master, however, had his 
steam flre apparatus in readiness, and it was so effective that ail the 
flre on the steamer was extinguished by him bef ore 2 a. m. by the use 
of the steamer's own flre pumps, with some aid from the flre boats, 
except a little smouldering afterwards discovered, which was of no 
material importance and was very soon put out. 

It was not until about 2 o'clock, about three-quarters of an hour 
after the flre first broke out, and at about the time the flre on the 
forward part of the steamer had been extinguished by the master, that 
the first of the salving tugs arrived. They came in the following 
order: 

First, the Mutual, from which a hawser was thrown to the steam- 
er's port quarter, where it was made fast by the steamer's men; soon 
afterwards, the G. R. Stone, the M. Moran and the Unique, differing 
but little in their time of arrivai, and later the P. Gahill, when the 
steamer was approaching the exit from the basin. For a brief period 
she and some of the other tugs put a stream of water on the Goya; 
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but I regard this as of no importance wàatever. The Mutual, the first 
to arrive, upon pulling upon her hawser wken made fafet, soon ascer- 
tained that the stem moved but a short distance, being held to the 
dock by the aft spring line. About that time the master of the G. E. 
Stone arriving and discovering that she was held fast, boarded the 
steamer, went to her starboard quarter and eut the steel hawser 
"with an ax, thus enabling her to be moved out. In doing this he 
testifies that he was exposed to some danger, and that his trousers 
were burned. After the steamer was hauled out somewhat into the 
slip, a sixth tug, the Unity, pushed for a short period on her starboard 
quarter, but soon went away as unnecessary for further service. The 
position of the steamer at pier A was near the exit from the basin, 
and the turning and handling of the steamer to take her out through 
the gateway undoubtedly required considérable care and skill. It 
was accomplished, however, without any injury. The master after ex- 
tinguishing the fire forward had corne aft, soon after the Stone's ar- 
rivai, approved her master's act in cutting the Coya's hawser, and 
invited him to the bridge to assist in the management of the steamer 
in getting out of the basin. She was anchored at a safe distance out- 
side at about 3 a. m. 

The most dangerous period for the Goya, namely, when the boats 
and other inflammable materials on her forward part had caught fire, 
was already past before any of thèse salving tugs arrived. Although 
the fire on the pier lasted for a considérable period, there is no indi- 
cation from the évidence that the fire at any time became more 
dangerous to the Goya than before. Her decks were of steel, and as 
the previous iire forward was extinguished by the ship's own means, 
and as nothing on board again took iire, although the steamer re- 
mained in the same position for at least a half hour before the 
salving tugs got her away from the pier, it is manifest that the Goya, 
on the arrivai of the tugs, was in no présent péril, and that her 
previous apprehended danger had become very much diminished at 
the time she was removed. This circumstance distinguishes the prés- 
ent case from ail other cases of salvage from flre to which I hâve 
been referred. 

It was nevertheless very désirable, no doubt, that the vessel should 
be removed from the vicinity of this flre. The master was anxious 
that this should be done, and a moderate salvage award should be 
allowed for the services of the tugs that rendered substantial aid. 

The saved values of the steamer, freight and cargo amount in ail 
to $230,000. 

The libelants ask an allowance of 10 per cent, of this sum, and cite 
in support of their contention an allowance of that percentage on 
one or more barges lying alongside and to the westward of the Goya 
and in her lee, which were removed by other tugs prior to the render- 
ing of the services to the Goya. The circumstances leading to the 
allowance referred to do not appear. A percentage, merely as a basis 
of allowance, is not a proper guide and has been repeatedly con- 
demned. The Suliote (G. G.) 5 Fed. 99; The Baker (G. G.) 25 Fed. 771, 
774. The only guide is what appears to be a reasonable amount hav- 
ing in view ail the circumstances of the service, and such a sum as 
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will afford ail the encouragement and stimulus to salvage opérations 
that can be deemed necessary to secure the moat effective service. 
In the case of The S. B. Baker (D. C.) 23 Fed. 109, Id. (C. C.) 25 Fed. 
771, an allowance by this court of |750 for hauling out of her slip a 
burning loaded cotton barge, worth with cargo $32,000, was reduced 
on appeal to $350. The allowance of a percentage is made in this 
court merely as a convenient mode for an apportionment on ship, 
freight and cargo of such an amount as the court otherwise deems 
reasonable and sufficient. The St. Paul (D. C.) 82 Fed. 104, 108, 111. 

In the présent case, considering also the présence of numerous 
other tugs compétent to render the same service, the sum of $3,450, 
being 1^ per cent, upon the values saved, will be in my judgment a 
libéral and sufficient compensation for the sen'ices of thèse harbor 
tugs and answer ail the purposes for which salvage awards are made. 
See Kaiser Wilhelm der Grosse p. C.) 106 Fed. 963. 

The above amount will be distributed as f oUows : 

To the Mutual $ 800 00 

To the C. R. Stone 800 00 

To the Unique, a large and valuable boat 700 00 

To the Michael Moran 700 00 

To the P. Cahlll 350 00 

To the Unity 100 OO 

$3,450 00 

Out of the amounts above awarded to each tug, I allow to the 
master of the C. E. Stone $100 ; the master of the Unity $10 ; and to 
each of the other masters $50. Of the balance, I allow one-fourth to 
the offleers and crew, including the master, to be distributed among 
them pro rata, according to their wages, and the other three-quarters 
to the owners, respectively, with costs. 



FAIiLS OF KELTIE S. S. CO. v. UNITED STATES & AUSTRALASIA 

S. S. 00. 

(District Court, S. D. New York. Aprll 13, 1901.) 

ShIPPING— CoKSTliUCTION OF ChARTER— COVŒKANT FOR DOOKIKG — DAMAOES FOB 

Dblay Occasioned by Foul Botïom. 

A charter of a steamship for a perlod of about six months, hlre to con- 
tinue until her redellvery at some designated port, contained a provision 
that "steamer Is to be docked, bottom cleaned, and painted whenever 
charterers and master think necessary, at least once In every six months, 
and payment of the hlre to be suspended until she is agaln in proper state 
for the service." At the expiration of six months the shlp was in a 
Sonth Afrlcan port, and the eharterer desired to bring her to the United 
States for redellvery. She had not been docked or cleaned during the 
term of the charter, and the eharterer demanded that she be taken to 
Cape Town and docked. The owner refused, and the ship was delayed 
on the passage home on accoimt of the foui condition of her bottom. 
Eeld, that the charter provision was. In légal efCect, an absolute engage- 
ment on the part of the owner to hâve her docked and cleaned at least 
once In six months, or else to allow the eharterer hls actual loss result- 
Ing f rom the failure, aad that such provision continued in force so long as 
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the hire contlnued; that neither the fact that the master did not deem 
the dcKîkIng necessary nor that she could not be docked at Cape Town 
released the owner from such engagement. 

In Admiralty. Suit to recover charter hire. 

Conver» & Kirlin, for libelant. 

Wing, Putnam & Burlingliaiii, for respondent. 

BROWN, District Judge. The parties having agreed upon the 
amount of charter hire, the only question presented to the court for 
décision, is as to the amount to be allowed as a counterclaim, if 
any, on account of the delay in the passage of the steamship Falls 
of Keltie from Port Elizabeth, South Africa, to Norfolk, Va., in July 
and August, 1900, The charter was for "a period of about six 
months with charterer's option of about nine or twelve months be- 
tween New York and Cape Verde Islands, South African ports, Aus- 
tralian ports, etc., etc. and U. S. ports north of Hatteras. * * * 
Hire to continue until her delivery at the U. K. * * * or U. S. 
port north of Hatteras." 

The charterer did not exercise bis option of continuing the hire of 
the vessel for the further period of three or six months; but at the 
expiration of the six months, namely, on June 6, 1900, she was in the 
hands of a subcharterer at Algoa Bay, also called Port Elizabeth, 
South Africa, with a cargo consigned to the British govemment. 
She arrived there on April 19th, where she occupied a period of 10 
weeks in discharging, which extended beyond the 6 months period. 
The charterer and subcharterer retained her only for the purpose of 
completing the discharge and returning, and the provision of the 
charter tliat hire should continue until redelivery, etc., became ap- 
plicable, together with the other provisions of the charter, until the 
return could be properly effected. 

Clause 22 of the charter, upon which the counterclaim is based, is 
as foUowa: 

"That as the steamer may be found from time to time employed In tropical 
waters during the term of this charter, steamer Is to be doeked, bottom 
cleaned and palnted whenever eharterers and master think necessary, at least 
once in every six months, and payment of the hire to be suspended until 
she Is again In proper state for the service." 

On account of the steamer's foui bottom, the respondent on June 
26th, pursuant to this clause, demanded that the steamship should 
be dry-docked at Cape Town, which was the nearest accessible dry 
dock, but was distant two days' sail. On July 2d the owners by cable 
refused to dry-dock at Cape Town, adding, "Captain reports it is not 
necessary." On July llth the steamship sailed from Algoa Bay and 
arrived at Norfolk on August 27th, after a passage of 46 days. The 
respondent claims that by reason of the foui bottom the time of her 
homeward passage was increased from 6 to 12 days, and that for that 
reason the respondent should be allowed a déduction from the charter 
hire for that period, as well as for the extra coal consumed during 
that time at the price it cost at Algoa Bay. 

For the owners it is urged that dry-docking at Cape Town was 
practically -out of the question and was not obligatory, not only on 
108 F.— 27 
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account of its distance of two days' sail from Algoa Bay, but because 
the dry dock there was so occupied that it could not be availed of ; 
and further, that the owners 'were not bound to dry-dock the vessel 
for the charterer's benefit after the expiration of the six months 
period, merely to facilitate her return passage and diminish the 
charterer's responsibility for charter hire. 

On this point I cannot sustain the owners' contention. The agree- 
ment in the charter, as I construe it, was an absolute and unqualitied 
agreement that the steamer should be docked "at least once in every 
six months, and the payment of the hire to be suspended until she 
was again in proper state for the service." 

This provision, as I read it, is altogether indépendant of what the 
"master may think necessary." Should the charterer and master 
thinlt necessary a more fréquent cleaning than once in six months, 
then the prior clause made the more fréquent cleaning obligatory; 
but in any event the steamer was to be dry-docked at least once in 
every six months. The charter continued, and the charter hire con- 
tinued, so long as the charterer continued to use the vessel lawfully 
in accordance with the provisions of the charter. The charterer could 
not escape paying the hire until redelivery according to the charter ; 
and hence the owner's reciprocal covenant to dock the steamer for 
the purpose of keeping her bottom clean continued in fuU force and 
was obligatory so long as the owner's right to payment continued, 
and the charterer's obligation to pay. The object of cleaning was 
to expedite the vessel on ail her various passages and to relieve the 
charterer from the additional charter hire arising from delay through 
a foui bottom; and I see no reason why the covenant for this purpose 
should not be applied to the passage home, as much as to any other 
of the steamer's voyages. Nor is it any défense to this counterclaim 
for déduction that dry-docking at Cape Town was not practicable. 
That might be a good answer to a claim for a speciâc performance, 
but not to a daim for the actual damage sustained by the respondent 
from the nonperformance of the owner's express covenant. By this 
unconditional contract the owner took the risk of his inability to per- 
form the contract. Not being occasioned by the act of God, so 
termed, any actual loss from nonperformance should be borne by the 
owner, and not by the charterer; since the charterer was entitled by 
the contract to the advantage of a performance of that stipulation as 
a part of the considération for which he had agreed to pay the charter 
hire. In légal eiïect, this clause was an agreement either to dry- 
dock the steamer at least once every six months, or else to allow the 
charterer his actual loss from failure to clean her. The Harriman, 9 
Wall. 161, 172, 19 L. Ed. 629; Navigation Co. v. Hooper, 160 U. S. 
514, 16 Sup. et. 379, 40 L. Ed. 514; Holyoke v. Depew, 2 Ben. 334, 340, 
Fed. Cas. No. 6,652; The Spartan (D. G.) 25 Fed. 44, 53. 

2. As respects the amount of delay and conséquent loss caused by 
the vessel's foui bottom, the évidence is quite conflicting. There is 
évidence that after the arrivai of the vessel, the secretary and man- 
ager of the Company in a conversation with the master, claimed that 
six days would be a fair allowance for the delay; and that while the 
master attributed his slow passage to currents and the lightness of 
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the ship, whereby the propeller did not take full hold of thé water, 
he said that he would not interfère witli the allowance of six days, 
and did not know whether that was a fair allowance or not. Other 
évidence confirms the master's testimony that the extrême lightness 
of the ship delayed her; and the charterer for its own beneflt and to 
save itself expense of getting rid of the sand ballast, five days before 
arrivai threw overboard 250 tons of sand ballast, which had been 
taken on board for the purpose of giving greater immersion to the 
propeller, so as to increase her headway. The resuit of this was still 
further to diminish her speed during the last flve days. Without 
going into further particulars, on examination of ail the évidence up- 
on this point, I am of opinion that flve days is a reasonable déduction 
to be made in the respondent's favor; and that the coal consumed 
during flve days should also be allowed for at the cost price to the 
ship. The cost price should be allowed, because the charterer was 
bound to provide coal in view of the steamer's actual condition and 
the probable length of her voyage; one item of the loss is, therefore, 
the extra coal necessarily taken for those flve days and the actual 
price the charterer was obliged to pay in order to obtain it. 
A decree may be entered accordingly with costs. 



THE HEATHORAIG. 
(District Court. S. D. New York. April 11, 1901.) 

FOREIGN SbAMEN— COMPLAINT OF INSDFFICIENT FoOD— JnRIBDICTIOS DbCLINBD. 

A number o( British seamen who shipped In England on a British ves- 
sel for a voyage to the United States and return made repeated complaint 
of ttie insufficiency o£ ttie food furnished. On arriving at New York a 
partial examination of the matter was made by the British consul on the 
oral complaint of the men, and he dlrected their retum to the ship. Upon 
subséquent complaint he dlrected that a written complaint be filed, and 
that a thorough examination be made thereon. The men filed no such 
complaint, but left the ship, and brought suit in a court of admiralty to 
recover their wages. Eeld, that in the absence of proof of oppression or 
gross hardship, or that they would not be accorded a fair and impartial 
hearing by the consul in accordance with the British shipping act, tbe 
court should décline jurisdiction. 

Tn Admiralty. Suit by f oreign seamen to recover wages. 

Cari L. Schurz, for libelants. 

Wheeler & Cortis and Charles L. Haight, for claimant. 

BEOWjST, District Judge. The above libel was filed by seven flre- 
men shipped on board the British steamship Heathcraig at North 
Shields, England, June 16, 1900, for a voyage to New York and other 
ports and retum, with wages at the rate of £4. 10s. per month. 
Five of the libelants had an advance of £2. 5s., being their wages 
to the end of June. The vessel arrived in New York on July 4th, the 
libelants worked on board until July 9th, and then left the vessel on 
account of alleged insufficiency of food. Five of the libelants claim 
pay for 8 days, namely, £1. 4s. each, and two of the libelants for 23 
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days, or £3. 9s. each. On the second day ont complaint was made oî 
insufiQcient food upon the master's allowance, and flve days later the 
complaint was renewed. The captain thereupon gave them until 4 
o'clock of that day to elect whether they would go on with the fare 
that had been furnished them, which was similar to that of the rest 
of the crew, who made no complaint, or whether they would elect to 
take their allowance of raw materials according to the scale pro- 
vided by the articles to be prepared by the cook. The libelants in- 
sisted upon being put upon the scale. This was done, while the 
rest of the crew continued on the ship's fare as before. After two 
days three of the firemen returned to the ship's fare; the rest con- 
tinued upon the scale with louder complaints than before. On ar- 
rivai at New York a partial examination of the matter was made 
on the seamen's oral complaint before the British consul, who di- 
rected that the seamen return to the vessel. Upon subséquent com- 
plaint the consul directed that written complaint be filed and that 
thereupon a thorough examination would be made. No such com- 
plaint was filed, but the seamen applied to this court. 

I am satisfled that there is very little merit in the claim of thèse 
seamen; that they were quarrelsome from the flrst and had no dis- 
position to get along peaceably, or to make the best of their situation, 
either under the master's allowance or under the scale and the law 
under which they had shipped. The scale provided by the articles 
is inferior to that provided by the laws of the United States; and 
the old practice of serving out articles in their raw condition for the 
men to get cooked as they can, is in thèse days seldom applied, and 
has now become demoralizing. It led to further trouble, as under 
présent conditions I believe it cannot fail to do, and whenever the 
men hâve not deliberately chosen the alternative of the scale, I 
should use whatever légal authority I hâve to give them relief against 
any abuse or harsh conséquences. But in this case the scale was de- 
liberately chosen by the men themselves after the master had advised 
them against it and endeavored to dissuade them from this choice; 
and after having elected the scale the seamen abused even their own 
choice ; they practically threw away the flour distributed to them and 
then complain of insuiSciency. For the bitter feeling engendered, 
the men themselves are chiefly responsible. The évidence is in some 
respects very contradictory ; but it seems to me plainly on the whole 
a case which does not call for the intei'position of this court. The 
libelants having refused to make the written complaint invited by 
the British consul, as a preliminary to a full investigation of the 
whole matter in accordance with the British shipping act, which 
governs the law of the relations between the ship and crew, I think 
this court upon the facts above stated should décline to take further 
jurisdicdon of the cause. This objection was taken at the outset of 
the case; but I deemed it best not to act on the objection at that 
time, as jurisdiction in such cases is discretionary, but to allow in- 
quiry into the facts sufflciently to enable me to understand whether 
the charges of oppression, or of gross hardship, beyond the legitimate 
and just conséquences of the seamen's own acts, had any substantial 
foundation; or whether the circumstances were such that an impar- 
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tial inquiry was no longer likely to be had at the consulate. As I see 
no sufladent indication of either, the court must décline to intervene 
further, and the libel is therefore dismissed. 



AMERICAN s. S. 00., Limited, v. INDEINITY MUT. MARINE INS. CO., 

Limited. 

SAME V. MANNHEIM INS. CO. 

(District Court, S. D. New Yorli. April 27, 1901.) 

1. Maeinb Insdkakce— Skpaeate Valuations op Hull and Machikert. 

Where the huU and machinery of a steamship are separately valued in 
a policy of marine iusuraiice, the parts thus separated are to be treated 
as distinct insurances, to be applied to each part as though eacli were In- 
sured by an Independent policy. 

8. Same— Partial Loss — Déductible Avkrage. 

A marine policy on a steamship contained two separate valuations, one 
including the "hull, taclile, apparel, furniture, stores, outflt, flttings, elec- 
tric light plant, and dynamo," and the other the "engines, propeller wheel 
or wheels, boilers, and machinery." It contained clauses providing that, 
"in the event of particular average, the assurera only to be liable for 
the excess of one-half per cent, upon the entire value," and "average pay- 
able on eaeh valuation as if separately insured, or on the whole." Held, 
that the eff ect of the latter clause was to entitle the assured to treat the 
policy as a single policy on the whole, or as two separate policies, for the 
purpose of Computing the déductible average in case of a partial loss, 
and that in case of a loss by injmy to the hull In collision, which did 
not affect any of the items included in the second class, the half per cent, 
déductible under the franchise clause should be computed only on the 
amount of the first valuation; the words "entire value," as used in the 
first clause, having référence in such case to the class of which the 
huil formed one item, as the subject of separate Insurance. 

S. Same — Construction of Policy. 

Ambiguities or contradictions in différent clauses of a policy, in 
the absence of any controUing indications of intent, are to be resolved 
against the insurer. 

In Adniiralty. Actions on policies of marine insurance. 

Wing, Putnam & Burlingham, for libelants. 

Butler, Notman, Joline & Mynderse, for respondents. 

BROWN, District Judge. The above libels were filed to procure a 
judicial construction of the so called "franchise" clause in two time 
policies of marine insurance upon the steamship John W. Gates, pro- 
viding that "in the event of particular average, the assurers only to 
be liable for the excess of one-half per cent, upon the entire value." 

Each policy contained two separate valuations; one upon the hull, 
tackle, etc., and another upon the engines, machinery, etc.; and a 
décision is sought upon the question whether the computation of 
the déduction of the one-half per cent, should be made upon the entire 
aggregate of valuations contained in the policy, or only upon the 
entire separate valuation of the hull, tackle, etc. , to which alone the 
damage happened. The question involved affects, as it is said, a 
great number of policies issued during the year 1900 in nearly identi- 
cal terms. 
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The policies in question ran from April 23, 1900, to April 20, 1901. 
The amount insured in the Indemnity Company was £3,000; in the 
Mannheim Company |10,000. Both were valued policies, in whiclx 
the hull, tackie, etc., were valued at ^360,000, and the engines, ma- 
chiner-y, etc., at $79,500, or the équivalent of those sums in pounds 
sterling. 

A few weeks after the Insurance was eflected, the steamer through 
collision sustained damage to the amount of |8,730.6'o to her hull 
alone, the engines, etc., not being injured. By the above and other 
similar policies the steamer was fully insured, and in ail the policies 
the valuations were the same. 

In adjusting the whole loss upon ail the policies, the adjusters de- 
ducted |l,300 only, that is, one-half of 1 per cent, computed upon the 
agreed value of the hull, tackie, etc.; to which class alone the damage 
was done, treating each valuation as if separately insured by an indé- 
pendant policy, pursuant to one of the clauses in the policies. The 
défendants contend that under another clause in the policies, the one- 
half per cent, should hâve been computed at $1,697.50, that is, upon 
the entire amount of both valuations, to wit, upon $339,500. 

If the provision for a déduction of "one-half per cent, upon the 
entire value" were considered without référence to prier adjudica- 
tions as to the eflect of separate valuations of différent parts of the 
subject assured, and without référence to any other clauses in the 
policy, the half per cent, "franchise" (freedom from liability) might 
naturally be computed upon the aggregate of ail the valuations stated 
in the policy, as being the "entire value" that was intended by the 
franchise clause. 

The practice of separately valuing différent parts of the ship has, 
however, been long in use in marine policies, and numerous décisions 
hâve established the rule that the parts thus separately valued, are to 
be treated as distinct insurances, and the policy applied to each part 
as though each were insured by an independent policy. Emerig, 
Ins. c. 17, § 8; Phil. Ins. § 1768; Gow, Mar. Ins. pp. 206, 207; Dei- 
dericks v. Insurance Co., 10 Johns. 234, 235; Merrill v. Insurance Co., 
73 N. y. 453, 463; Woodward v. Insurance Co., 32 Hun, 365^ 373. 

In Merchants' S. S. Co. v. Commercial Mut. Ins. Co,, 19 Jones & S. 
444, where there were separate valuations on "hull, tackie," etc., and 
on "boilers and machinery," it is said: 

"The two valuations indlcate separate subjects of insurance, and the con- 
tract is to lie enforced distributively as to the particulars under each valua- 
tion considered as a whole." 

In Oppenheim v. Fry, 3 Best & S. 873, 5 Best & S. 348, where there 
were similar separate valuations on hull and machinery, Earl, C. J., 
said that the same principle applies as if the two subjects had been 
insured in separate instruments, in différent offices. 

Cockbum, C. J., declared the case to be "the same as if there were 
two policies, one on the hull and the other on the machinery." 

Mr. Justice Blackbum in the same case said: 

"The meaning of the contract I understand to be thls: The assurance is in 
one snm upon the whole, but the parties agrée that for ail purposes of average 
It shall be considered as if the $14,000 upon the hull was insured in one policy 
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and the £8,000 upon the machinery In another policy and by another set ot 
Tinderwriters." 

Under tMs raie of construction, evidentlj the adjusters' computa- 
tion would be correct, since upon an Insurance by différent policies 
of the two différent subjects separately valued, it is manifest that a 
déduction of "half per cent, on the entire yalue," would mean on the 
entire value of the part insured. 

The policies contain various clauses which hâve some bearing on 
the question presented. In the policy of the Indemnity Company 
(that of the Mannheim Company being substantially the same) the in- 
surance is declared to be — 

"Upon the hull, tackle, apparel, fumiture, stores, outflt, fittings, electric 
light plant Jncluding dynamo, and also the engines, boilers and machinery, of 
the good steamer called the John W. Gates." 

"The said ship, etc., for so mueh as concerns the assured, by agreement be- 
tween the assured and assurera in this policy, are and shall be valued as 
follows: 

(a) "Hull, tackle, apparel, fumiture, stores, outflt, flttings, electric 

light plant and dynamo £53,608 

(b) "Engines, propeller wheel or wheels, boilers and machinery. . 16,392 



£70.000 

(c) "In adjusting and determining any and ail losses, damages and amounts 
nnder this policy, the valuation stated herein shall be eonsidered the value 
of the vessel." 

(d) "Average payable on each valuation as If separately insured, or on the 
vrhole." 

(e) "The right of abandonment under this policy as for a constructive total 
loss shall not exist unless the loss exceeds 75% of the value in this policy." 

(f) "Warranted free from particular average under three per cent, unless 
the ship be stranded, sunk, burnt, on fire, or in collision, or in contact with 
any substance other than water; and in the event of particular average the 
assurers only to be liable for the excess of one-half per cent, upon the entire 
value." 

Clause (d) above quoted seems expressly to re-enact, as between 
the parties to the contract, the rule of construction above quoted, to 
be availed of by the assured, at his option, as though insured by 
sépara te policies; while at the same time the privilège is given to the 
assured to treat the policy as a single policy "upon the whole," vs'hen- 
ever it is for his interest, as it sometimes is in connection with the 
three per cent, warranty (f), to do so. 

A déduction computed upon the whole aggregate values of (a) and 
(b) would hère be incompatible with clause (d), since that provides in 
effect that at the assured's option the average or loss shall be paid 
on each valuation as if separately insured; and if the déduction is 
made upon both valuations when the loss has been incurred upon only 
one of them, as in this case, it is manifest that the assured will not 
receive payment of his average as if "each valuation was separately 
insured"; he will receive a less sum, in violation of this provision. 

The défendants on the other hand, invoke clause (c), which déclares 
/hat in adjusting ail losses, damages and amounts under this policy, 
the valuation stated herein shall be eonsidered the value of the ves- 
sel; and the use of the word "valuation," in the singular number, is 
claimed to indicate that the value of the vessel is to be taken as a 
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whole în adjusting ail amounts and losses payable under the policy. 
This clause, however, is, I think, too gênerai in its character to out- 
■weigb the more précise and spécifie requirement of clause (d) as re- 
spects the loss payable on each valuation. Clause (c), moreover, has 
a recognized différent purpose and application, Yiz., in estopping 
both parties from alleging any différent values of the ship than the 
aggregate named, in cases of over or under Insurance, général aver- 
age or undervaluation. See International Nav. Co. v. Atlantic Mut. 
Ins. Co. (D, C.) 100 Fed. 304, 316, and cases there cited. 

The défendants further contend that the provision for a déduction 
of "one-half per cent, upon the entire value" in the event of particular 
average, is an express provision designed to exclude any possible 
doubt of the insurers' right to make a déduction upon ail the aggre- 
gate values in case of particular average; and they claim that the 
words "entire value" are hère équivalent to and include the aggre- 
gate or wLole values named in the policy. But this is not necessarily 
so. The clause itself does not state what it is of which the "entire 
value" is to be taken; whether of the whole ship, or of the class of 
subjects separately valued and insured. Each of the two classes sep- 
arately insured, (a) and (b), consist of many différent subjects. A loss 
arising under (a) alone, may be on any one of the nine différent sub- 
jects included in class (a) without loss on either of the other eight; 
under class (b) the loss may be on the propeller wheel alone, as in 
The Homeric (D. C.) 106 Fed. 960, without any damage to the other 
three subjects in class (b); and the déduction upon the "entire value" 
may thus be properly computed upon the entire value of that class, 
as distinguished from the value merely of the thing damaged. The 
words "entire value" may, therefore, be given as appropriate effect 
by referring them to the value of each class insured, as to the value 
of both classes; and the moment it is held that the policy must be 
treated as providing distinct insurances on each class, "as if sep- 
arately insured," as the authorities and clause (d) require, I think the 
former of the two constructions must be adopted, because that would 
necessarily be the resuit of separate insurances. Had the value of 
the ship been intended, that language would naturally hâve been used 
in the policy, or some other equaïly explicit and unambiguous ex- 
pression; especially in view of the long-established and well-known 
construction given to policies containing separate valuations like 
this. This view moreover, prevents any contradiction of clause 
(d); and in the construction of contracte, contradictions are always 
to be avoided if possible. 

Even if the clause in question were deemed incapable of any other 
construction than including the total value of the vessel, inasmuch as 
that provision would then become directly opposed to clause (d) and 
contradictory of it, I see no reason why it should be held to prevail 
over clause (d) ; on the contrary, as the policy is in the terms prepared 
and selected by the assurera, ambiguities or contradictions, in the 
absence of any controlling indications of intent, are to be resolved 
against the insurers and in favor of the assured. First Nat. Bank of 
Kansas City v. Hartford Fire Ins. Co., 95 U. S. 673, 678, 24 L. Ed. 
563; Thompson v. Insurance Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 
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M L. Ed. 408. Had clause (d) been intended to be limited and con- 
trolled by clause (f) this qualification sbould and would naturally 
bave been inserted in clause (d). 

The Mannbeim's policy contains ail the provisions above quoted 
and several other peculiar provisions; but on considération I do not 
think that the latter affect the construction of the clauses above 
quoted. 

The adjustment should therefore be sustained, and decrees ordered 
for the sums claimed, with interest and costs. 



SIMPSON'S PATENT DRY-DOCK CO. v. ATLANTIC & B. S. S. CO. 

(Circuit Court of Appeals, First Circuit. Aprll 18, 1901.) 

No. 343. 

1. Négligence— Action for Damages — Evidence Coksideked. 

Evidence eonsidered, and Tield to show tliat a dock company was guilty 
of négligence in failing to hâve its dry dock and appliances in suitable con- 
dition to recelve a large steamer docked for repairs therein, and to render 
it liable in damages for the injury resulting to the vessel from failing 
while being docked. 

2. APPEAL— FlNDINGS Bblow, 

The rule applied, with référence to an issue of fact, that the flnding 
of the commissioner of the district court, supported by the district court, 
will be regarded on appeal as, in efCect, "successive and concurrent dé- 
cisions of two courts in the same case." 
Sl Demurrage. 

Where the damage to a ship, received through the négligence of a per- 
Bon chargeable therefor, is repaired in a dock, and at the same time other 
work is done on the sliip to a very considérable amount, which other work 
was not required at that particular time, the party chargeable must pay 
the entire demurrage, notwithstanding the other repairs. Euabon S. S 
Co. V. London Assurance [1900] App. Cas. 6, eonsidered. 

Appeal from the District Court of the United States for the District 

of Massachusetts. 

Eugène P. Carver and Edward E. Blodgett, for appellant. 

Lewis S. Dabney (Frederick Cunningham, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. The appellant undertook to dock at 
Boston the steamship belonging to the libelant, for the purpose of 
permitting repairs to be made of damages which had occurred during 
her voyage. She was of iron, 400 feet long, and of 4,904 gross tons, 
and therefore large and heavy. The owner of the dock was, of 
course, bound touse reasonable care in docking her; and, under the 
circumstances, in view of her size and weight, "reasonable care" 
means a dock in suitable condition, and very great diligence and skill. 
Mather v. Rillston, 156 U. S. 391, 15 Sup. Ct. 464, 39 L. Ed. 464; Eail- 
way Co. V. Barrett, 166 TJ. S. 617, 619, 17 Sup. Ct. 707, 41 L. Ed. 1136. 
The other introductory facts are sufBciently stated in the opinion of 
the learned judge who disposed of the case in the district court. The 
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theopy no^ advanced by the ship is as foUows: She has a very flat 
floor,— a '^«ttle bottom," so to speak. Her beam is 44 feet, while 
the distance between the dock's bilge blocks, when hauled back ou 
its floor, is only 42 feet. The bilge blocks should hâve been hauled 
close to the sides of the dock and laid down. Instead of this, tbey 
were left standing upright, away from its sides, so that the vessel, 
as the water M'as drawn down, had grounded upon tbem at the bow 
before her keel forward touched the keel blocks; and, as the water 
fell, the keel of the vessel took tbe keel blocks at the stern, but the 
bow hung on the bilge blocks until the ship crushed the latter and 
dropped with a great crash. The ship also claims that the keel 
blocks were insufflcient, and that the ship began to eut into those 
which were aft, and gradually eut in forward, until she crushed the 
bilge blocks and fell. 

On the other hand, the theory of the dock company is that the 
ship had more draft than was reported; that she entered the dock 
with her stem to the port of the line of keel blocks; that, as the 
stern was being hauled over, it displaced some of the keel blocks aft ; 
that thereupon the dock master directed the ship to be hauled out 
of thé dock; that, in place of hauling her out, the captain of the ship 
made use of his steam winch and hauled her upon the keel blocks; 
and that then, on account of some of them being displaced, she began 
to crash into what remained aft, and so gradually settled until the 
catastrophe was accomplished. The learned judge of the district 
court found that the dock master did give an order to haul the ship 
out, but that the order was only the exclamation of a man frightened 
at finding himself in a position of responsibility, and also, in sub- 
stance, that he acquiesced in the ship remaining in the dock. The 
diflQculty with the appellant's theory is that it does not account for 
the manner in which the ship felL While ail parties claim that she 
flrst settled on the keel blocks aft, and also that she then began to 
settle gradually from aft forward, yet there is no évidence to justify 
finding that settling on the keel blocks in a right line would hâve re- 
sulted in any injury. Moreover, when she fell she fell with a crash 
so loud as to bring people from the street. This crash was clearly 
something connected with the falling of the ship from a height, and 
could not hâve been an accompaniment of her merely crushing down 
the keel blocks. She fell, moreover, with a list to the starboard 
forward; and, what is more conclusive, she fell with her bow forward 
to tbe starboard, and almost entirely, if not entirely, away to the 
starboard of the keel blocks, and clear of them. So far as she did 
not fall clear of them, the keel blocks forward were crushed down 
at the ends to the starboard of the ship, while the ends to her port 
were lifted. AU this shows conclusively that the ship's bow was 
thrown to the starboard to a substantial distance. None of thèse 
facts is consistent with the theory of the dock company, but they are 
ail consistent with the ship's theory, and they exclude any other 
almost to a certainty. 

The dock company dénies that the bilge blocks had been left stand- 
ing upright in the dock, away from its sides. Its claim is that the 
dock master, on finding the ship was settling, ordered them to be 
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drawn towards thé center of the dock, in order to support her for- 
ward. This order was given, but it was only partially complied with. 
Flewelling, who was employed by the dock company, testifles that 
the dock master said to him that the ship seemed to be crushing ail 
the keel blocks undemeath her, and that he might haul in two or 
three of the f orward bilge blocks. He adds : 

"We then hauled the port foi-ward block till it fetched up against the plates 
on the ship' s side, and we trled to haul the second one, and beloi-e it got 
eut to its place it either caught, or something gave way, — the chaln ot ropf;. 
* * * Then we went around to the other side, and we hauled two on the 
starboard side, and went to haul the third one, and the chain brolce." 

Weaver, another employé of the dock company, testifles that he 
helped to haul one of the bilge blocks forward on the port side. He 
took a bar to start one of them, which appeared to be frozen or stuck. 
He did not move it. 

The évidence in behalf of the ship with référence to the bilge blocks, 
is of a Tery positive character. Booth, who was the libelant's gênerai 
agent and marine superintendent at Boston, testifles that when the 
survey occurred, on February Cth, the next day after the injury to 
the ship, he noticed two bilge blocks on her port side, forward of the 
main rigging, close to her; that thèse blocks were crushed; and 
that there was a slight indentation and scraping on the ship's hull, 
as if she had rested on them. Duncan, who was the ship's chief en- 
gineer, testifles that, the day after the injury to the ship, he saw 
that she had broken down through the keel blocks; that they were 
crushed completely down into small splinters; that the forward bilge 
block on the port side was crushed; that there was an indentation 
in the plating of the ship, caused by the ship resting heavily on the 
corner of that block; that "No. 2 block from the forward" was 
crushed somewhat in a similar manner to the other block; and that 
there was a mark on the ship's side where the ship had scoured down 
the edge of No. 2. No. 2 was a bilge block. In fact, there is no con- 
tradiction on the point that the ship caught on the bilge blocks. The 
only différences between the ship and the dock company are as to 
which, and how many, of the bilge blocks the ship caught on, and as 
to the reason for their being under the ship's bilge. The witnesses 
for neither party are clear or spécifie as to the précise number and 
location of those which were under her. However, none of thèse 
discrepancies is of conséquence. It is plain that the bilge blocks 
were fltted with unsuitable chains, which broke; that they were 
allowed to be frozen in or to be stuck ; and that the failure to place 
them suitably arose in part from a lack of eflQcient measures, and 
in part from their unsuitable condition. The resuit was that one 
or more bilge blocks were hauled in under the port of the ship's 
bow, and forced her nose to the starboard, practically off from the 
forward keel blocks, so that when they were crushed she fell to the 
starboard, receiving the strain which was the cause of the substan- 
tial injury she suflEered. On this point the case is clearly against the 
dock company, — not only that the injury to the ship was caused by 
the bilge blocks, but also that the efficient reason that they were in- 
jurions was its négligence in référence to them. 
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Thîs leaves only the question of damages. On tWs branch of the 
case the court below sustained the finding of the commissioner; 
and, in accordance with the rule stated by us in The Providence, 38 
C. C. A. 670, 98 Ped. 133, 133, the resuit is, in effect, "successive and 
concurrent décisions of two courts in the same case" on what are 
mainlj mère questions of fact. It is therefore not easily overthrovrn. 
The facts are sufficiently stated by the learned judge who sat in the 
district court in his opinion with référence to the exceptions taken 
by the parties to the commissioner's report. That report classiâed 
the damage into flve items. Of course, there is an opportunily for 
différences of opinion with référence to particulars; but, in view 
of the straining which the ship received, there can be no doubt that 
the gross amount awarded was reasonable, and we need concern 
ourselves with only the practical resuit. 

The damage which the ship received was repaired in a dock in 
England, and at the same time other work was done, to a \ery con- 
sidérable amount. On this account the dock company claims that 
demurrage during the repairs should not hâve been allowed. The 
district judge, however, shows correctly that the other work was 
not required at that particular time, and that, as the ship was not 
laid off for that work, it might, in fact, never hâve been done. Kua- 
bon S. S. Co. V. London Assurance [1900] App. Cas. 6, although re- 
lating to an adjustment of gênerai average, lays down a rule which 
apparently supports that view of the law. However, for the reason 
already stated, to the effect that the gross allowance was plainly 
reasonable, we do not find it necessary that we should even im- 
pliedly adopt any rigid rule which would form a précèdent for other 
cases. We approve the détermination of the district court with 
référence to the amount of damages as a whole, without needing to 
criticise the several items which entered into it. 

The decree of the district court is afflrmed, with interest, and the 
costs of appeal are awarded to the appellee. 



VINCENT V. HOGAN et al. 
(District Court, S. D. New York. May 6, 1901.) 

NKaLIGENT DrSCHAKGB CI' CABGO. 

Where a bill of lading consigned a canal boat alongslde of a steamer 
for the purpose of transferring a cargo of iron from the canal boat to the 
steamer, and the Iron was properly put in slings in the hold of the canal 
boat, and two of the loads fell, from contact with the side of the ship, 
because there was no guy to control the slings in rising, the canal boat 
was not liable for the resulting loss. 

Peter S. Carter, for libelant. 
Wheeler & Cortis, for défendant 

BEOWIS', District Judge. The damage in thls case is I think to 
be ascribed wholly to the lack of a proper guy and guy tender to 
keep the sling of iron from coming in contact with the side of the 
ship while being hauled up alongside. With this, neither the libel- 
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ant nor his men, as I understand the eyidence, had anything to do, 
His part of the business, as 1 understand it, was to see that the iron 
was' properly put in slings in the hold of the canal beat, and then 
it was the business of the stevedore to haul it properly on board. 
There is no évidence to discrédit the fact that the iron was properly 
loaded and secured in the slings in the hold. Two of the loads fell 
from contact with the side of the ship because there was no guy 
to control the sling in rising. A guy would easily hâve prevented 
such contact. As it was the défendants' duty to provide this précau- 
tion, they must be held responsible for the damage. 

I attach no importance to the alleged statements of the superin- 
tendent, that it was dangerous to unload from the canal boat by 
winches, and that the master of the canal boat should assume the 
responsibility of it, or that he did so. This is denied by the latter, 
and no witness conlirms the superintendent beyond his mère state- 
ment to the master. It does appear that the superintendent at first 
desired him to unload on the dock, to which the master objected on 
account of the greatly additional expense. The bill of lading that 
was put in évidence shows that the canal boat was consigned along- 
side of the steamer, which imports that the discharge should be di- 
rectly into the steamer, and such was the custom. The superin- 
tendent had no right, therefore, to require the canal boat to undergo 
the additional expense of discharging on the dock, nor would any 
statements made by him to the captain, as to responsibility, hâve 
any force to shift upon the canal boat any damages resulting from 
the lack of reasonable précautions in taking the cargo from the canal 
boat upon the ship by steam with the ship's appliances as was in- 
tended. 

Decree for the libelant with costs, or with an order of référence 
if the damages are not agreed upon. 
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THE NO. 7H. 

THB ADMIRAL. 

THB JAMES D. LEAEY. 

(District Court, B. D. New ïork. April 16, 1901.) 

L Bhipping— Vkssels Moorkd to Othebs— Liabilitt for Négligence. 

Two scows owned by Ubelants were moored to the breakwater in Brie 
Basin by strong lines, wtiich were sufflcient to withstand any strain 
which such vessels wonld hâve put upon them had not the three respond- 
ent scows moored to them on the outside. The foUowing morning the 
wind was high, and there was danger of the vessels brealilng away, but 
the masters of respondent scows tooli no measures to asslst in strengthen- 
ing the fastenings. The masters of libelants' scows called out to them 
of the danger, but their suggestion was unheeded, and beyond that they 
did nothing. The lines flnally parted, and libelants' scows were drifted 
agalnst other objects, and sunk. Held that, whlle the action of respond- 
ents In tying up to the other scows was lawful, and in accordance with the 
custom of the port, it was their duty, when the safety of ail the vessels 
required It, to put out lines to assist in making them secure; that it was 
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also the âvty of the masters of libelants' vessels, having knowledge of the 
danger, and that nothing was done by the outlying scows, to use some 
diligence to strengtben their Unes for the protection of their own vessels, 
and that the damages should be divided, one-third to be borne by libel- 
ants and two-thirds by the outlying scows, as between themselves to be 
divided equally. 

3. Tdg and Tow— Moorin» of Tow Dcring Stobm— Liability op Tug. 

A tug, durlng stormy weather, took her tow to a proper place, where 
she could safely outride the storm, and left her, moored to other scows, 
and in charge of her master. Durlng the storm, the tow, although having 
knowledge of the danger, and ample opportunity, took no measures to ex- 
tend Unes of her own to the breakwater, ta which the inner scows were 
moored, or to assist in strengthenlng their Unes, in conséquence of which 
such Unes parted, and she was held liable for resulting injury to the 
other scows. Held, that there was no ground for placing such liabillty 
upon the tug, which was not chargea with the duty of seeing that her 
tow was equipped with proper lines, or that she made proper use of them. 

In Admiralty. 

Peter S. Carter, for libelants. 
James J. Mackiin, for the ÎTo. 6H and ÎTo. 7H. 
Louis B. Adams, for the Admirai. 

Butler, Notman, Joline & Mynderse (F. M. Brown, of counsel), for 
the Leary. 

THOMAS, District Judge. On Saturday, February 24, 1900, two 
scows (herein called "E scows") were moored alongside the break- 
water at Erie Basin with good and strong lines, which would hâve 
been quite equal to withstand the strains put upon them by the 
tempestous weather that occurred on the following morning had not 
two other scows (herein called "H scows"), during the aftemoon 
and evening of the 24th, moored to the K scows, and a little later 
another scow, the Admirai, moored alongside the H scows. So five 
scows, lashed together, depended upon the lines of the E scows. 
When the scows were placed alongside on February 24th, the wind 
was in the south or southeast between 2 and 9 o'clock p. m., and in 
the Southwest from 10 to 12 o'clock. Its velocity in the earlier part 
of the evening varied from 28 to 3.5 miles per hour, but declined be- 
tween 8 and 11 o'cloCk from 19 to 8 miles per hour. On the 25th, 
from 1 a. m. to 3 p. m., the wind was west, with a velocity increas- 
ing from 25 to 45 miles per hour; at 3 p. m. it was southwest, with 
a velocity of about 46 miles per hour; at 4 p. m. it was north, with 
about the same velocity; at 5 or 6 a. m. it was north west, with 
slightly increased velocity; and at 7, 8, 9, and 10 a. m. it was north, 
with a velocity of about 55 to 58 miles per hour. When the scows 
were placed alongside on February 24th, the wind, previously strong, 
had moderated; but the weather was not suitable for the scows to 
go to sea, and hence their présence in the basin, which was an en- 
tirely suitable refuge. ïhe increased violence of the wind on the 
morning of the 25th brought too great strain upon the lines of the 
E scows, which were not assisted in holding by any lines from the 
outlying scows. At about 9 o'clock the mooring lines parted, 
and the tier of boats was blown further out into the basin, the E 
scows came in collision with other objects, and both sank; and for 
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the injury thus done the libel is filed. The owners of the R scows 
libeled the H scows and the Admirai, and the Admirai then brought 
in her tug Leary, who had placed the Admirai alongside the H scows. 

The f ollowing conclusions hâve been reached : (1) The lines of the 
K scows were strong enough for her own purposes, but obviously not 
for holding the added scows after the wind grew violent on the mom- 
ing of the 2ôth. (2) The master of each of the outlying scows had full 
notice of conditions gradually growing more and more dangerous, and 
ample opportunity on the morning of February 25th to make some 
effort to aid the holding of the tier of beats. He did not make the 
slightest endeavor to get a line to the dock, or to aid the mooring in 
any way, but rested in absolute indifférence alike to his duty and 
danger. (3) The omission of the master of each scow to bestir him- 
self in some degree, and to seek to strengthen the moorings in the 
présence of danger, was such négligence as makes his scow liable for 
injurv to the E scows from the breaking away of the tier of vessels. 
The Energy, 10 Ben. 158, Fed. Cas. No. 4,485; The Lilian M. Vigus 
(D. 0.) 22 Fed. 747; Meyers v. The America (D. C.) 38 Fed. 256. (4) 
The master of each of the B scows was on the morning of the 25th 
aware that the lines were in danger of parting, and claims to hâve 
called out to persons on the other scows with référence to that fact. 
He saw and appreciated the péril, and did no act whatsoever to 
guard against it, save to call out to the men on the other scows, 
knowing full well that his suggestion met with no practical response. 
Hence the R scows should bear some portion of the damage. 

Concerning the last finding, it may be observed that the outside 
scows made fast according to the gênerai custom of the port, — a cus- 
tom necessary for the business of the harbor. In such case the out- 
lying beats should hâve put out a line accordingly as necessity de- 
manded it or the conditions permitted it. The Nora Costello CD. C.) 
46 Fed. 869. When the beats were made fast, the necessity of a line 
to the pier on the part of the outer scows did not exist. On the 
morning of the 25th it did exist, and the men on the scows had full 
warning of it for several hours, and did nothing. This was a neg- 
lect of the duty owing to the libelants, and the libelants' masters in 
control of the R scows knew of the négligent omission. They spoke 
of the danger, but contented themselves with unheeded suggestions 
to the men on the outlying scows. Then they went back to the steam 
dredge lying abaft the R scows, which belonged to the libelants, and 
did absolutely nothing. It is a good rule that a person should not be 
idle when he sees his property endangered by another's négligence, 
but that he should use some energy to préserve his own interest. He 
is called upon to do only what he reasonably may, but he must act 
with good faith. The R masters undoubtedly saw the scows blown 
away, and by their inactivity aided their own injury. It should be 
noticed that the outlying scows were not trespassers. The masters of 
the R scows knew well that the others had made fast the night before. 
They did not order them away. They licensed the connection made 
to their beats, and thereby consented that they should moor as they 
did. In this regard the case is uniike Pope v. Seckworth (D. C.) 47 
Fed. 830, and The John Oottrell (D. C.) 34 Fed. 907. Therefore, while 
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the E boats were not obliged to strengthen their own lînes for the 
^afety of outlying boats (Pope v. Seckworth [D. C] 47 Fed. 830, 832), 
and while, if nécessité arose, it was the duty of the outside boats to 
use care not to put too great strain on the E Unes, yet, when the K 
masters saw that the burden of the licensed boats was likely to prove 
too great for the mooring lines, they owed the duty to their own 
scows of strengthening the lines, which could hâve been done, or to 
do some other act to avert the threatening disaster. If a man license 
others to come upon the floor of his building, and thereupon find that 
the added weight endangers the floor, he may not say, if the li- 
censees fail to aid its strengthening, that he will calmly await the re- 
sults of the danger at the licensees' risk. If there was danger hère 
which the masters of the other scows should hâve apprehended, and 
which should hâve moved them to action, the E masters saw it too, 
with better opportunity to see and to act, and probably with superior 
resources and advantages, as they were on the pier. A master may 
not indolently stand by and expect the parting of his lines, under 
the continued strain of his own vessels and other vessels suffered by 
him to moor at his side, and place the whole blame upon his licensees, 
the conséquences of whose négligence he uses no effort to thwart. 
Such composure and inactivity in anticipation of disaster should not 
be approved. The damages should be ascertained, and one-third 
thereof borne by the libelants and two-thirds by the outlying scows, 
each scow, as against the other outlying scows, bearing two-ninths of 
ail the damage. The Brothers, 2 Biss. 104, Fed. Cas. No. 1,969; The 
Peshtigo (D. C.) 25 Fed. 488, 491. The legality of such apportion- 
raent is recognized in The Anerly (D. C.) 58 Fed. 794, 796. As each 
vessel, so far as appears, caused an equal strain, so each vessel should 
bear a corresponding portion of the damage. The Admirai urges that 
her tug, the Leary, should bear the Admiral's share. The Leary, un- 
der her contract of towage, was permitted to place the Admirai where 
she was, and was not obliged to provide her with lines. The Ad- 
mirai should hâve been provided with mooring lines adéquate to re- 
sist the weather that prevailed (Slover v. Erie E. E. Car Float No. 4, 
37 C. 0. A. 154, 95 Fed. 495), and the Leary could présume such pro- 
vision. The place of leaving the Admirai was proper. She was left 
where she could ride out the storm. Tf the cause of the accident had 
been însecure anchorage ground, due to some dangerous conditions, 
the failure of the Leary to return might hâve been culpable. But the 
proximate cause of the accident was the failure of the Admirai to pay 
due attention to the mooring lines, and the Leary owed her no duty 
to return and look after her in that regard. The Leary might pré- 
sume that a scow would be equipped with mooring lines, and that she 
would use them when necessity required. It was not the duty of the 
Leary to provide her with mooring lines, or to make them fast for her, 
nnder the circumstances hère présent. For such purpose the Leary 
did not owe the Admirai the duty of returning. It undoubtedly is 
the duty of a tug, in seeking refuge from a storm, to use care to leave 
her tow in a proper place, and it is also her duty to use some over- 
sight concerning her with référence to dangers which she ought to 
apprehend. But the Leary was not called upon to apprehend neglect 
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of her tow to put out a proper Une, nor to suspect that she migM not 
hâve usual mooring Unes. In Meyers v. The America (D. C.) 38 Fed. 
256, a tug and her tow were held iiable because the former placed the 
latter in a dangerous position alongside another ressel, mocred at the 
wharf, whereby the tow grounded. and Usted over towards the wharf, 
catching the inner vessel, and holding her under until the rising tide 
covered her. It was considered that it was certain that the outer 
vessel would ground, and that it was reasonable to expect that she 
would list towards the wharf, and, on account of her superiority in 
size, cause injury. In The American Eagle {D. C.) 54 Fed. 1010, a tug 
was held Iiable for tying scows in tow up to a dock, and leaving them 
without lights or watchraan, in conséquence of which they were car- 
ried from their moorings, either by reason of a détective rope, or in- 
secure tying, or other cause, and injury resulted. It was found that 
the owner of the scows had no notice of the disposition made of them, 
and did not consent thereto. No one was left aboard to look aftei 
them, nor was the responsibility of protecting them in any way lifted 
from the tug. The circuit court of appeals, Second circuit, in Morse 
V. The Charles Eunyon, 5 C. C. A. 514, .56 Fed. 312, held that a tug 
was Iiable, who, being turned back by heavy weather, left a canal boat 
at a pier to which the master objected as unsafe, in conséquence of 
which the canal boat at low water broke in two, and sank. The tow 
was placed in an unsafe place, and the évidence showed that the cap- 
tain of the canal boat was both anxious and earnest in his attempt to 
gain assistance and to save the boat and cargo. In The Thomas Pur- 
cell, Jr., 34 C. C. A. 419, 92 Fed. 406, it was held that a tug was re- 
sponsible for the loss of a barge laden with coal, which she anchored 
in the evening in an exposed place, thereupon proceeding to another 
port, where, by reason of not keeping a watch during the night, her 
master was not advised of an approaching storm in time to save the 
barge before it sank. Hère the obvious fact was that the tow was 
placed in an exposed place, temporarily abandoned, and no watchful- 
ness of changing conditions observed. In Hastorf v. The Governor 
(D. C.) 77 Fed. 1000, it appeared that a tug having in tow a scow to 
be taken to sea was obliged to put back on the approach of a south- 
east gale, and thereupon moored the tow outside of Atlantic Basin, 
which was safe from a southeasterly gale, but unsafe in high west- 
erly winds. During the night the wind shifted to the westward, and 
the boat was damaged by pounding. The court held that the tug was 
in fault, either for not taking the tow inside the basin, or else for not 
maintaining a suflBcient watch during the night, with help at hand 
sufficient to remove the tow in time to prevent damage upon any 
change of the wind to the westward, — which was a change to be rea- 
sonably anticipated. But in this case, as in the others, the conditions 
from which the injury arose were those against which the tug would 
be presumed to provide. In Phœnix Towing & Transp. Co. v. City of 
New York (D. C.) 60 Fed. 1019, Judge Brown made a similar hold- 
ing, which was to the efîect that there was no custom or usage be- 
tween the parties that authorized the tug to leave the scow at the 
place where she was, without previous arrangement with the libelant, 
although two other scows had been left there by libelant's direction 
108 F.— 28 
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during the few days previous. In the case at bar there is évidence of 
a consent to do the verj- thing. In the case cited it appears that at 
the time of mooring the scow the weather indications were threaten- 
ing, and the master of the scow protested against being left there. 
Nothing of the kind appears in the case at bar. It also appears in 
the case cited that during the night it blew a gale f rom the northwest, 
and in the morning the scow was found to be damaged; and it was 
held that, although the scow was left at the Erie Basin breakwater or 
sea fence, where it was comparatively safe, except as against strong 
westerly winds, during the night the wind changed from southward 
to a violent westerly gale, and the scow sank from pounding. This 
was a condition against which the scow could not guard herself. The 
tug was bound to use care with référence to her tow pounding, and 
keep watch of her in this regard. In The Battler (D. C.) 55 Ped. 1006, 
a tug with two barges left Philadelphia for Boston, but when near 
the océan the indications of bad weather were such that the tow was 
anchored near Brown Shoal, in Delaware Bay. The tug left them 
there on Thursday evening, and engaged in other services until Sat- 
urday, at which time the signs of bad weather had so increased that 
the tug left the barges for other towage services, and never returned 
to them, and on the following Tuesday they sank during an unusually 
violent gale. It was held that, although the tug folio wed an estab- 
lished custom in anchoring her tow to await a change of weather, and 
engaged in other towing, it was her duty to provide a safe anchorage, 
and to keep such watch over the tow as to enable her to render what- 
ever assistance it might need, and that such safe anchorage was not 
provided, and that such care was not observed. But the circuit court 
of appeals (The Battler, 19 C. C. A. 6, 72 Fed. 537) reversed this hold- 
ing, and decided that the anchorage ground was safe and proper, and 
that the tug was not liable for the loss of the tow during the extraor- 
dinary and terrifie gale, either as regards the place of anchorage, or 
for not removing them further up the bay before the storm broke. 
And it was further considered that the fact that the tug, pending 
threatening weather, left the vessels at their anchorage, and engaged 
in other towage, was not a ground for liability for their loss during 
an extraordinary storm, where it appeared that the barges were 
equipped with ail the appliances for safe anchorage, and were as ca- 
pable of riding out a gale as full-rigged ships, and that it was the com- 
mon practice to leave barges so anchored; and that, even if the tug 
had been présent, she would bave been unable to hâve prevented the 
disaster. In the case at bar the place of anchorage was proper, and 
the injury did not resuit from any one of the causes suggested in the 
cases cited and other cases to which the attention of the court has 
been called, but either from a failure of the Admirai to hâve proper 
mooring lines, or, if she did hâve them, from the failure of her master 
to make use of the same, Hence the Leary is not holden for the prés- 
ent injury. 
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THB3 EDMUND L. LEVY. 

(District Court, S. D. New Yorli. May 8, 1901.) 

Tow— Collision with Wreck. 

Two wreeks were sunk in about mid-ehannel of a river about 1,600 
feet apart. Their positions were known to tbe captaln of a tow, and were 
marked by buoys, and at night shouid bave been liglited. A tow and tug 
bad passed tbe wreck safely at night, but a following tow, tbe wreeks not 
being properly ligbted, ran upon one of them. Tbere was notbing ex- 
traordinary in tbe wind or tide, but tbe size of tbe tow bad probably 
sometbing to do witb tbe result, altbough it was not too large to go with 
safety sufflclently far to tbe west of tbe wreck to escape tbe danger. 
EeU that, as plaintifEs bad full knowledge of tbe obstructions and tbeir 
location, tbey shouid hâve so regulated tbe size of the tow and its naviga- 
tion as to bave cleared them, aud were liable for tbe resulting injuries. 

J. J. Macklin, for libelant. 
Amos Van Etten, for claimant. 

BROWN, District Judge. It was probably nearly dark wben the 
plaintiff's beat was run upon the obstruction which was near the cen- 
ter of a channel way about 400 feet wide three-fourths of a mile or 
more below Albany. There were two wreeks, which. had been sunk 
a week or two before. both in about mid-ehannel and about 1,600 feet 
apart. They were situated where there was a slight bend in the 
river and where the ebb tide sets a little to the eastward. Their 
positions were known to the claimants and their eaptain. The 
wreeks were marked by buoys and at night they shouid hâve been 
lighted. The eaptain says he was told by some of the government 
men that they would attend to lighting them. There is no évidence 
showing that the alleged undertaking to light the wreeks was made 
by any one in authority or responsibility, or that the eaptain or the 
claimants had any right to rely upon it. They were not properly 
lighted, and that fact must hâve been évident to the eaptain some 
time before they were reached. The eaptain in charge of the tow 
says distinctly that the boat was run upon the lower submerged 
wreck beeause he did not keep ofl enough to the westward in passing. 
The flrst wreck had been passed safely to the westward; and when 
he passed that, he says that he could not see the buoy of the wreck 
below, but that he went as far to the westward as he could. 

I do not think that statement can be aeeepted, inasmuch as another 
tug and tow a little ahead, had passed the lower wreck safely. If 
that excuse were good it would follow that the same collision would 
hâve happened in any event though the wreeks had been properly 
lighted; in other words, that the accident was inévitable, beeause 
the tow could not hâve been taken past the lower obstruction without 
collision. If that were true, the claimants were to blâme for sending 
out so large a tow. 

It is very probable that the size of the tow had much to do with 
the resuit. But the claimants knew ail the eircumstances. There 
was nothing extraordinary in the wind or tide; and the claimants 
were bound to start the tow so as to pass the wreeks by daylight, 
or else to see tiat the buoys were lighted, if lighting was really 
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necessary to safety. The claimants were also answerable for the size 
of the tow, if it was too long or large to pass safely. 

But I do not tMnk it probable that the tow was toa large to go to 
the westward with safety. It is not probable that the claimants, 
knowing the situation, with their expérience, would hâve sent out a 
tow that could not with reasonable skill and judgment hâve beeu 
taken safely past both obstructions, as the tow ahead was taken. 
There were two helper tugs, and with those I hâve no doubt the tow 
could hâve been kept under perfect control. The captain could hâve 
stopped the tow if he had needed to do so, until the exact place of the 
lower wreck had been ascertained. He did not probably need to do 
so, because the lights of the tow ahead would naturally be a suiBcient 
indication where he should go. 

As the claimants had full knowledge of both obstructions and their 
location in about the center of the channel, it was their duty to regu- 
late the size of the tow, its time of starting, the number of helpers, 
and the navigation, so as to clear the obstructions. There were no 
extraordinary conditions of wind or tide to prevent a safe passage. 
I must, therefore, hold the claimants liable, whether the accident 
arose from too great size of the tow to be kept ofE sufSciently to the 
westward, from the inetHciency of the helpers, or from the other cir- 
cumstances named, or from what I regard as the most probable, the 
failure of the tug to keep to the westward in proper time, 1. e. early 
enough to be effective. 

Decree for libelant with costs. 



THE NORTH STAR. THE SIR WILMAM SIEMENS. THE ALEXANDEB 

HOLLEY. 

(District Court, W. D. New York. April 6, 1901.) 

1. CoLiiiBioN — Navigation of St. IWary's River — Rni-ES Governino. 

The spécial ruies governing navigation in St. Mary's river, approved by 
Aet Mardi 6, 1896, take precedence of ail gênerai rules, where they apply, 
while, as to matters not covered by them, the gênerai rules for naviga- 
tion on the Great Lakes, embodied in the White law of February 8, 1895, 
and those promulgated pursuant to its provisions, govern. Thèse statu- 
tory rules are mandatory, and évidence of prior usages and cnstoms can- 
not justify their violation, but a vessel which disregards them must show, 
In case of collision, that their violation not only did not, but could not, 
contribute to the disaster. 

a Samb. 

Under spécial rule 5, governing the navigation of St. Mary's river, 
which requires an overtaking steamer desiring to pass, at any place 
where that is permitted, to signal, and the forward vessel to answer such 
signal, either assenting or dissenting, such agreement by signais ia essen- 
tial to authorize the overtaking vessel to attempt passing, and she is not 
justifîed in taking the failure of the forward vessel to answer her signal 
as an assent to the passing, and in acting upon it as such. 

8. SaME— OVERTAKINO STEAMERS— AtTBMPTING TO PaSS IN VIOLATION OF 
BULES. 

Early in the morning a number of vessels, which had been moored 
through the night at Old Ft. Brady pier, in St. Mary's river, started to 
proceed down the river, through Little Rapids Cut, a narrow and difflcult 
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channel, the entrance to which was about l'/^ miles from the pier. 
Among thèse vessels was the large steamer Sir William Siemens, with 
her tow, the barge Alexander Holley, eaeh laden wlth about 5,000 tons of 
ore, and the large freight steamer North Star. The Siemens Jirst got 
tmder way, and had proceeded a quarter of a mile with her tow, on a 
600-foot cable, when the Star starte'd. On leaving the pier, the Star 
signaled her désire to pass ahead, which could only be done, under the 
rules, before the eut was reached, but the signal was not heard by the 
Siemens. When the Siemens was within 1,200 feet of the point where 
the turn was made into the eut, the Star, which was then abreast of the 
Holley, again signaled her Intention of passlng, which was immediately 
answered by the Siemens by four or more short blasts, which, under the 
rules, signified her dissent, and that It was not safe to pass. Another 
signal was answered in the same way, the Siemens keeping on at an in- 
creased speed, which was about the statutory limit. The Star persisted 
in her attempt to pass, and the two vessels made the turn into the eut 
nearly abreast the Star, going at a speed which was four miles in excess 
of the limit permitted by the rules. Shortly after the vessels came in 
collision. There was ample time and space for the Star to bave stopped 
after recelving the answer to either of the signais, while, on the con- 
trary, it was not prudent for the Siemens to stop In the short distance 
before reaching the eut, wlth her heavily laden tow foUowing, and the 
current running three miles an hour. Held, that the Star was clearly in 
fault for disobedience of the rules in attempting to pass, after the refusai 
of the Siemens to assent, which she was not bound, under the circum- 
stances, to do, and that she must be held solely liable, In the absence of 
évidence showing contributory fault in the Siemens, unless in extremis, 
and after the collision had become Inévitable. 

4 Same — CoNTBiBnTOBY Fault. 

The f act that the lookout of the Siemens was not at his post at the time 
the Star's flrst signal was given, whUe a violation of the rules, was not 
a fault contributing to the collision. In view of the fact that the Star per- 
sisted In attempting to pass after the subséquent dlssenting signais of 
the Siemens. 

6. Same — Erroh in Extremis. 

Where one vessel has clearly been guUty of a statutory fault, which Is 
sufficient to account for a following collision, she cannot charge th'e 
other vessel with contributory fault, except on clear évidence. An errer 
in navigation, when in extremis, is not sufflcient. 

In Admiralty. Libel and cross libel for collision. 
Goulder, Holding & Masten and Clinton & Clark, for libelant. 
John C. Shaw, William B. Cady, and Joseph G. Dudley, for cross 
libelant. 

HAZEL, District Judge. This is a cause for collision in Little 
Kapids Cut, between the steamer North Star, belonging to the 
Northern Steamship Company, and the steamer Sir William Siemens, 
of the Bessemer Steamship Company, on the morning of November 
28, 1899. On the trial there was mnch discussion by counsel in re- 
lation to the rules governing navigation at the point of collision 
and in St. Mary's river. The briefs of counsel discuss the question 
exhaustively. An intelligent disposition of the points at issue re- 
quires its détermination at the outset. 

What are the rules to be invoked in this case, and where are they 
to be found? The gênerai law regulating navigation on the Great 
Lakes and their Connecting waters, at présent in force, is the act 
of congress approved February 8, 18tt5, known as the "White Law." 
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In addition to the requirements contained in the act itself, the super- 
vising inspectors of the United States were authorized to enact cer- 
tain rules not inconsistent witLi tlie act, which, when approved by 
the secretary of the treasury, had the force of law. March 6, 1896, 
congress enacted a law providing for spécial rules and régulations 
governing the navigation of St. Mary's river. Thèse rules hâve 
been promulgated, and at the time of the collision were in force. 
Such spécial rules for a particular locality, upon the piunciples of 
statutory construction, must take precedence over gênerai rules, 
where the spécial rules apply, while at ail other places, and even in 
the spécial places where the spécial rules do not cover the situation, 
the gênerai rules of navigation ninst dictate the movements of ves- 
sels. The rules having spécial application, therefore, to this case, 
are entitled "Rules and Régulations Governing the Movements and 
Anchorage of Vessels in St. Mary's River," approved March 6, ISOC: 

"(1) No vessel ascending or descending the St. Mary's river shall proceed at 
a greater speed than nine statute miles per hour over the ground between the 
Turning Channel Gas Buoy In the northern part of Mud Lake and the north- 
ern float lights in Lower Hay Lalje of the twenty-foot ehannel leading froin 
Neebish Ohannel, nor between the crib light in Upper Hay Laice at the en- 
trance of the twenty-foot channel of the Frechette and Little Rapids dit and 
the government pier at Sault Ste. Marie, nor between the western end of Sault 
Ste. Marie Canal pier and Point Aux Pins Lighthonse. 

"(2) No vessel shall pass or approaeh another vessel moving in the saine 
direction nearer than a quarter of a mile between Everens Point and the 
northern end of the Dark Hole, nor between the flrst black spar buoy south 
of the gas buoy in the northern part of Little Mùd Lake and the northern 
float lights in Lower Hay Lake of the twenty-foot ehannel leading from 
Neebish Channel, nor between the southern entrance of the twenty-foot chan- 
nel of the Frechette and Little Eapids Cut and the crib light at the northern 
entrance of the Little Eapids Ont, nor between the western end of the Sault 
Ste. Marie Canal piers and Big Point. 

"(3) AU vessels navigating the St. Mary's river may pass other vessels mov- 
ing in the same direction between Turning Channel Buoy in the northern 
part of Mud Lake and Everens Point; in Little Mud Lake between the north- 
ern part of the Dark Hole and the first black spar buoy on the south side of 
the gas buoy in the northern part of Little Mud Lake; between the crib light- 
house at the northern entrance of Little Rapids Cut and the government pier 
at Sault Ste. Marie; and between Big Point and the lighthouse at Point Aux 
Pins. 

"(4) No vessel passing another vessel shall move at a rate of speed greater 
than nine statute miles per hour over the ground. 

"(5) In case one steamer desires to pass another going in the same direc- 
tion on said river, at a point where such passing is permitted by thèse rules, 
the pilot of the steamer astem shall, if he intends to pass the steamer ahead 
on the right hand or starboard side, indicate such intention by giving one 
short blast of the steam whistle, and if he Intends to pass such steamer ahead 
on the left hand or port side, he shall indicate such intention by giving two 
short blasts of the steam whistle. Upon the pilot of one steamer astern of 
another giving such signal, the pilot of the steamer ahead shall immediately 
answer by giving the same signal; but if he does not think it safe for the 
steamer astern to attempt to pass at that point he shall immediately signify 
the same by giving several short and rapid blasts of the steam whistle; and 
under no circumstances shall the steamer astern attempt to pass the steamer 
ahead until such time as they hâve reached a point where it can be safely 
done, when said steamer ahead shall signify her willingness by blowing the 
proper signais, then the steamer ahead shall slacken to a slow rate of speed, 
and the steamer astern shall pass the overtaken steamer, giving the overtaken 
steamer as wide a berth as possible." 
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Early in the moming of November 28, 1899, five vessels were 
moored abreast, at the govemment pier, generally known as "Old 
Ft. Brady Pier," in St. Mary's river, ready to proceed down the river 
through "Little Eapids Cut," so called, — a narrow and difflcult chan- 
nel, 300 feet wide, where there is a carrent of two to three miles 
an hour. The distance between the lighthouse crib at the northem 
entrance to Little Eapids Cut and the govemment pier at Sanlt 
Ste. Marie is about 1| miles. Little Rapids Cut is about four miles 
long from its northern entrance. The flve vessels referred to were 
moored at the govemment pier in the following order: North Star, 
tied to the pier; the Pennsylvania, with barge in tow abreast; Sir 
William Siemens and her consort, Alexander HoUey, made fast 
abreast the Pennsylvania's tow. The îiforth Star is 300 feet over 
ail, keel 299 feet, beam 40, gross tonnage 2,400, full speed 12 miles 
per hour, and at the time of the collision was drawing 16.8 feet of 
water, laden with package freight, and bound from Duluth to Buf- 
falo. The total length of the Sir William Siemens was 432 feet 
over ail, her keel 413 feet, 48 feet beam, and at the time of the col- 
lision she was drawing about 18 feet of water. The Alexander 
HoUey is 361 feet over ail. The Siemens carried 5,222 and her 
tow 5,000 tons of iron ore. At about 6 o'clock in the moming, 
bright and clear, just about sunrise, the steamers Angeline and 
Hackett came through the ship canal, and passed down the river 
without stopping. They passed the moored vessels, the Angeline 
going ahead, the Hackett signaling to the Siemens, which at the 
time was getting under way, and was even then ahead of her tow. 
The masters of the Angeline and Hackett, when in Little Rapids 
Cut, heard signais afterwards given by the North Star to the Siemens, 
and, being attracted thereby, observed the North Star and Siemens 
abreast, making the turn into Little Rapids Cut at the northern 
entrance by the crib light. The Siemens was the ârst of the moored 
vessels to get under way, and had previously proceeded out into 
the river, and made up her tow, using about 600 feet of steel cable. 
The cable was wound on a drum by an automatic towing machine, 
which paid out the cable speedily, and without interférence, in getting 
under way. She therefore quickly chose her course, and was soon 
moving at a rate between 6 and 7 miles an hour through the water, 
or 8 or 9 miles over the ground. The Siemens headed to the south 
of the Bayfield Ranges, distant about 1| miles, in a northerly di- 
rection from the govemment pier. When passing the red can buoy 
at the Bayfield Rock, her captain, who was on the bridge over the 
pilot house, heard the North Star blow two blasts of the whistle, 
indicating her intention to pass the Siemens on the left or port 
hand, as provided by treasury rule 5. This was in that part of St. 
Mary's river between the govemment pier and the crib lighthouse, 
at the northern entrance of Little Rapids Cut. The North Star at 
this time, having cleared the govemment pier, was abreast the Sie- 
mens' tow. The captain of the Siemens immediately responded to 
the sigijal given when the North Star was abreast the tow, by flve 
or six rapid blasts of the steam whistle, as testifled to by him and 
by others on the Siemens and the barge Holley, iutending to give 
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notice, as requîred by rule 5, that he did not think it safe for the 
steamer astern to attempt to pass at that point. The witnesses 
for the North Star who heard the Siemens' reply say that it con- 
sisted of four distinct blàsts of the whistle. ïhese whistles were 
interpreted by the captain of the North Star as assenting signais, 
and indicative of the Siemens' désire to hâve the Star "corne on 
and hurry up." Considérable expert évidence was given on the trial 
by respondents to establish that four blasts of the whistle are gen- 
erally understood by navigators of the lakes as an invitation to 
"corne on and hurry up," and that at the time of the collision it was 
the practice to so interpret that signal. 

Proctors for respondents strenuously urge on the considération 
of the court the case of The Maurice B. Grever (D. C.) 79 Fed. 378, 
affirmed in 34 0. C. A. 616, 92 Fed. 678. That case was decided 
in 1897, before the treasury raies relating to the St. Mary's river 
were promulgated. From an examination of the facts in that case, 
it appears that the steamer Moran went aground in the St. Mary's 
river near the light crib at Sailor's Encampment Island. The Grover 
gave the usual bend whistle to wam approaching vessels that she 
was coming down the river. The Moran gave no signal to the Gro- 
ver, but just préviens to the collision she hlew a signal of four blasts 
for a tug to come to her assistance. The tug answered the signal, 
but those in charge of the Grover swore that they did not hear the 
answer. The court said : "A signal of four blasts may mean a call 
for a tug, or it may mean, 'Hurry up,' depending upon the length 
of the blasts." The record of the Grover Case shows that the blasts 
of the whistle were ordinary blasts, and that the Moran was aground; 
while in this case the Siemens was speeding towards the tum, in- 
creasing her speed as she went. There is no difficulty in differentiat- 
ing and classifying sound emanating from a steam whistle on a lake 
steamer. There is no substantial daim that the blasts of the Sie- 
mens' whistle were other than such as caused an impression on the 
witnesses who heard them that there was apparent trouble or dan- 
ger. The claim of the respondents that a four-blast whistle is com- 
monly understood and interpreted by navigators of the lakes as a 
"hurry-up" signal can hâve no substantial bearing upon this contro- 
versy. Treasury rule 5 is mandatory. Whatever custom or usage 
was in vogue prier to the enactment of the rule must yield to the 
provisions of the statute. The John L. Hasbrouck, 93 U. S. 406, 23 
L. Ed. 962; The La Fayette Lamb (D. C.) 20 Fed. 322; Steamship 
Co. V. Smith, 20 C. 0. A, 419, 74 Fed. 267; The Clément, Fed. Cas. 
No. 2,879. And again, in The Lansdowne, a case recently decided, 
and reported in (D. C.) 105 Fed. 436, Judge Swan said: "Both the 
American and English courts hold that where a vessel has disre- 
garded a rule of navigation it is incumbent upon her to show, in 
case of collision or other disaster, that violation of the statute not 
only did not but could not hâve contributed to the collision." If 
thèse rules were not promulgated for the beneflt of commerce and 
trade, and to minimize the dangers attending navigation, and to en- 
force the inhibitions and restrictions contained in them, what pur- 
pose was intended by their enactment? They must be observed and 



THE NORTH STAB. 441 

enforced by navigators ot the lakes, and of tlieir rivers and chan- 
aels, in ail cases where they apply. 

Witnesses for the libelant testify that the whistles of the Siemens 
were flve or six short and rapid blasts. Other witnesses for the 
libelant testify that the blasts of the whistle were four or more short 
and rapid blasts. Capt. Saunders, of the steamer Hackett, when 
the first reply of the Siemens was sounded, says that as he proceeded 
on his course he heard several short and rapid blasts, conveying 
to him a signal of danger and alarm. He looked astern, and saw 
the Siemens and her consort a short distance above the Bayfleld 
Rock, coming down the river; the North Star then being a little 
astern of the HoUey. After a short interval two blasts were again 
sounded by the Star, and the Siemens again replied with several 
short and rapid blasts. The North Star was then abreast of the 
Holley, at Bayfleld Rock. Durand, master of the HoUey, says that 
the Siemens twice blew six short blasts. Capt. Gunderson, master 
of the Siemens, says that his reply to the signais of the Star was 
several short and rapid blasts of the whistle, — six or more in num- 
ber. He was then going under half speed, and gave an order to 
the engineer to go slow, preparatory to making turn at the bend. 
Tear, the mate of the Siemens, heard several short and rapid blasts 
of the whistle, but cannot tell the number. Rae, master of the Penn- 
sylvania, says that there were as many as four blasts of the whistle, 
and he would take them for danger signais. Other witnesses for 
the libelant gave testimony that four or more short and rapid blasts 
of the whistle are not understood by navigators of the lakes as a 
reply to "hurry up and corne on," but are invariably understood to 
mean alarm and danger. The prépondérance of the évidence shows 
that the answers of the Siemens to the signais of the astern vessel 
were danger signais, and were sounded in compliance with treasury 
rule 5. The word "several" is commonly understood to imply more 
than two, but not very many. It must, therefore, be accepted as un- 
disputed in the case tbat several blasts of the whistle were blown 
in answer to the passing signais of the North Star. I am satisfled 
from the proofs that the blasts of the whistle were short and rapid 
blasts, not less than four in number. It is clear that there was no 
justification or defensory propriety in misunderstanding the signais 
that were sounded by the Siemens, in view of the situation of the 
vessels and the manner of sounding the whistle by the Siemens. 
The North Star was the overtaking vessel, going in the same direc- 
tion as the Siemens and tow. The obligations of précaution and care 
imposed on her as an overtaking vessel were most flagrantly violated 
and set at défiance. There may be said to hâve been a deliberate 
intent to pass the Siemens and tow, irrespective of laws or raies 
governing the movements of vessels in St. îlary's river, and for the 
express purpose of being the first to reach the channel, where pass- 
ing is prohibited. Navigators of vessels on the lakes must be pre- 
sumed to hâve knowledge of the rules and laws governing St. Mary's 
river. The captain of the Star had actual knowledge of thèse rules, 
and yet, without observing or giving heed to an important restric- 
tion, he attempted to pass the vessel ahead without receiving an a»- 
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sent. The Siemens and tow at the time tkat the North Star cleared 
the government pier were a quarter of a mile distant, heading for a 
narrow channel 1^ miles from the pier. Moreover, the North Star 
had the Siemens in full view during her entire attempt to injudi- 
ciously pass the Siemens before reacliing the tuming point at the 
lighthouse crib. The speed of the Siemens was increased to almost 
the statutory limit immediately after the reply was sounded by the 
Siemens to the Star's declared intention to pass on the port side. 

In View of the law, and the facts applicable thereto, I do not 
hesitate to find that the North Star, in her attempt to overtake and 
pass the Siemens without flrst receiving the signal prescribed by 
treasury rule 5, was at fault. The question of contributory fault 
by the Siemens, at the point where the turn by both vessels was 
made, is not free from difflculty. The North Star's négligence in 
coming abreast of the Siemens, and in attempting to pass her with- 
out receiving the assenting signal required by law, did not justify 
the collision, if it could be avoided by the exercise of proper care. 
The claim of the North Star is that the Siemens' master intended 
to prevent, and endeavored to prevent, the Star passing, not only 
by wrongfully accelerating the Siemens' speed, but also by crowd- 
ing the Star, and by wrongfully directing his course to port just as 
the Star was about passing clear, thereby precipitating the collision. 
Oapt. Stewart testiiied that after receiving the last four-blast signal 
he was not overtaking the Siemens as fast as he had the Holley; 
that the tow was increasing its speed. Nevertheless, the Star, at 
a time when prudent seamanship prompted reversing or checking, 
increased her speed, with the apparent object of overtaking the 
Siemens before reaching the prohibited channel. I think the pré- 
pondérance of the évidence shows that it would not hâve been pru- 
dent seamanship for the Siemens to reverse at this time. The 
Siemens and Holley were laden with iron ore. The length of the 
tow from the bow of the Siemens to the stern of the Holley was 
approximately 1,500 feet. The distance from Bayfield Rock to the 
turn into Little Eapids Cut is 2,700 feet. The Siemens, therefore, 
was 1,200 feet from the turning point, and within 200 feet of the 
place where maneuvering is ordinarily commenced to make the nec- 
essary turn into the channel, at the time signais were ârst sounded. 
Both vessels were then going, approximately, the statutory limit of 
nine miles over the ground. Obviously, the master of the Star must 
hâve been aware of the imprudence of the attempt to overtake 
the Siemens. There was no obligation on the part of the Siemens 
to give way. The Governor, 1 Abb. Adm. 110, Fed. Cas. No. 5,645. 
The Siemens at this time had performed the duty imposed on her 
by statute. Her master had signifled that it was not safe for the 
Star to pass. It is claimed by the Star that the testimony of the 
witness Geary, who up to the time of collision was wheelsman on 
the Siemens, establishes that the Siemens crowded the Star out of 
her course, and that she was at fault in directing her course to star- 
board. Th,e claim is that starboarding brought the Siemens over 
towards the side the Star had signaled she desired to take. In that 
way her course was impeded. This is denied by the master of the 
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Siemens and other witnesses on board the Siemens and Holley. 
The Siemens had proceeded in her usual and ordinary course. The 
Star obstinately pursued her course, and was soon abreast the Sie- 
mens, causing her to sheer to starboard. Both vessels made the 
turn into Little Rapids Cut at the black stalce neaxly abreast, The 
kSiemens made the turn at the light crib leading into the cut close 
to the can buoy, — considerably doser to the buoy than was ordi- 
narily deemed necessary. The turn was to starboard about four 
points. The Siemens ported her helm. Her helm failing to re- 
spond readily, she hard a-ported, and, with the aid of a "liicli ahead," 
made the turn at the bend, and proceeded down the cut. A "Icicli 
ahead" increases the velocity of the screM% and brings the current 
f rom the propeller wheel against the rudder in malving the turn. 
At this time the Star's bow was amidships of the Siemens, and 30 
feet distant. The Siemens checlied to half speed. The Star drew 
swiftly alongside at a rate admitted by her master to be 13 miles 
an hour over the ground. The Siemens immediately steadied after 
the turn was made on the west bank of the cut. The Star kept 
forging ahead, and when her boiler house was abreast the Siemens' 
pilot house the impact took place. The Star swung across the 
channel, striking the west bank of the river. The stern anchor of 
the Siemens was let go, and the current caught her stern, sbifting 
her ahead past the Star, 200 feet from the point of collision. The 
Siemens' bow was imbedded in the clay bank, with her stern swing- 
ing across the channel. The North Star was on the east bank. 

The évidence is conflicting as to whether the collision was due to 
a sheer of the Siemens to starboard at the time the Star was along- 
side, and swiftly passing, or whether it was due to failure of the 
Siemens to eificiently manage her port helm. Wheelsman Geary 
says the Siemens' starboarding when she was near Bayfield Rock 
brought her over to the northward of the course, and over towards 
the side the Star had signaled she would take; that the Siemens 
took a broad turn at the crib in order to unduly crowd the Star 
out of her course, and to prevent her from passing ; and that if she had 
hard a-ported her wheel at ail it was after the collision. The con- 
duct of this witness after the collision, and his statements to im- 
peaching witnesses, are not such as to inspire confidence in his tes- 
timony. The évidence of the Siemens' wheelsman Ferris shows that 
he was near the wheel, and ready to relieve Geary. While he had 
charge of the wheel he received an order to "port more" and to 
"hard a-port," but on cross-examination he says that the Siemens 
was not hard a-ported until after the impact. Eespondents' wit- 
ness Sweet says that the Siemens' bow was from 400 to 450 feet 
from the crib when she struck the Star, and that she was further 
from the crib than he ever saw a boat go before. But I believe 
the weight of the évidence establishes that the turn was made by 
the Siemens close to the black stake. 

Celerity was the chief object of the Star. Her speed steadily in- 
creased from the time she signaled the ahead vessel at the Bayfield 
Rock, so that within a half mile her bow passed the ahead vessel, 
going at the rate of nine miles an hour. I conclude that the Star 
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anticipated her greater capabilities for speed would permit her safely 
to overtake ihe yessei ahead. When she arrived at tte bend there 
was abundant navigable space, so that she could bave reversed or 
checked with absolute safety. Instead of pursuing this prudent 
course at the time the Siemens ported her wheel and steadied for 
the narrow channel, she followed the Siemens around the bend. 
Her 'captain says : "The Siemens steadied her wheel, and I steadied 
the Star, and he rau probably a length, and then started to port 
again, and I did the same thing, and I ran down that way about 
on a line with the east edge of the eut, just barely enough to clear 
the red can buoy." 

Eespondent's évidence does net make it clear that the seaman- 
ship of the Siemens, when making the turn or when lower down in the 
channel, was such as to impute to her such fault or careless naviga- 
tion as would hold her in any degree responsible for the collision. 
Assuming that when the collision became imminent the Siemens 
did net hard a-port her helm, it yet appears that the collision was 
then unavoidable. If the Siemens did commit any error of seaman- 
ship while in this situation, I regard it as one committed in extremis, 
and therefore excusable. 

It was held in The George L. Garlick (D. C.) 91 Fed. 920: ' 

"When fault is traced clearly to a vessel, the innocent vessel will not be 
adjudged In fault for failure to avert the conséquences of the fault of the 
first vessel, unless it be made very plain that departure from her flrst duty 
was demanded imperatively by new conditions, and that a person of good 
judgment at the time and place would hâve made such departure." 

And in The City of New York, 147 U. S. 73, 13 Sup, Ct. 216, 37 
L. Ed. 85, Justice Brown, speaking for the court, said: 

"Where fault on the part of one vessel is established by uncontradieted tes- 
timony, and such fault is of itself sufflcient to account for the disaster, it is 
not enough for such vessel to raise a doubt with regard to the management of 
the other vessel. There is some presumption, at Icast, adverse to its clalm, 
and any reasonable doubt with regard to the propriety of the conduct of such 
other vessel should be resolved in its favor." 

There is a conflict of évidence as to the local ity of the impact 
between the Siemens and Star. Whether it occurred at the bend, 
or in the prohibited channel, aboat 1,200 feet below, is not material. 
It satisfactorily appears from the évidence that the barge Holley 
was abreast the lighthouse, 70 feet from the black stake where the 
turn was made. When we give considération to the length of the 
tow and to the évidence of Capts. Gunderson and Stewart, it is 
clear that the vessels came together about 800 feet from the bend. 
There was crowding and backing, resulting in the Star settling on 
the easterly bank of the eut, about 400 feet from the point of col- 
lision. The Siemens brought up on the westerly bank of the pro- 
hibited channel, with her stern towards the east. The Holley, hav- 
ing broken her anchor chain in her endeavor to stop after the flrst 
impact, came up, striking the starboard quarter of the Siemens, 
forcing her against the Star. 

Respondents claim that the Siemens and Holley were each at 
fault in not keeping a proper and sufflcient lookout; that the Sie- 
mens was particularly at fault in its failure to immediately respond 
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to tte Star's signal when she arrived at the government pier. Proofs 
offered on the trial render it only necessary to consider the alleged 
fault of the Siemens. She cannot be held for contributory fault 
because of the failure of her captain to hear the first passing signal 
sounded by the star immediately after she left the government pier, 
although treasury rule 5 for St. Mary's river and pilot rule 6 require 
the steamer ahead to immediately answer a passing signal. Eo 
presumption of acquiescence or of concurrence can arise, under the 
rules of navigation applicable to St. Mary's river, from failure by a 
vessel ahead to sound an assenting or dissenting signal. Pas.«ing a 
vessel going in the same direction is prohibited, unless a mutuality 
of pui"pose be established. Communication between the overtaking 
vessel and the vessel ahead, by signais of the character and number 
prescribed by law, is absolutely essential. Manifestly, the iuter- 
change of signais by blasts of the whistle must plainly indicate the 
manner in which the vessel astern intends to pass, and likewise 
when such passing may safely be done. Silence on the part of the 
Siemens, when the initial North Star signal was sounded, should 
bave insured circumspection and deliberate wariness by the Korth 
Star. The captain of the Siemens testifled that he did not hear 
the Star's first signal; that the first whistles that he heard were 
when the Siemens was abreast the Bayfleld Kocks. It may well be 
that he was so occupied at the time that the first signais were not 
heard. The failure to hear the North Star's whistle was not a con- 
tributory cause of the collision. It in no sensé misled the North 
Star; for when her signais were repeated they were answered, and 
such answer gave abundant time for the North Star to keep away 
by reversing or checking her speed. It was held in the case of 
The Florence (D. C.) 68 Fed. 942, that silence was practically équiv- 
alent to an expressed dissent. In The Orange (D. C.) 46 Fed. 411, 
it was held that the fact that no reply to a signal came from ;■ 
ferryboat was notice that the signal had not been heard, and that 
it was the duty of the vessel sounding the signal to stop at once. 
The court said: "Had she stopped, there would hâve been no col- 
lision. Instead of stopping, she kept up her speed, and by so do- 
ing she brought herself directly in front of the ferryboat, then head- 
ing for her slip, and made collision inévitable." In The Pavonia 
(C. C.) 26 Fed. 106, it was held that, "when the boat having the 
right of way fails to respond to the signal of the boat whose duty 
it is to keep ont of the way, the latter bas no right to assume, be- 
cause of such silence, that the former abandons her right of way." 
The Siemens' lookout was not at his post when the Star's first sig- 
nal was sounded. Neither was this a contributory fault. The Far- 
ragut, 10 Wall. 334, 19 L. Ed. 946; The Fannie, 11 Wall. 238, 20 L. 
Ed. 114; The George Murray (D. C.) 22 Fed. 122. This violation 
of rule 28 of the White law, in view of the North Star's endeavor 
to pass without receiving an assent, had nothing to do with the 
disaster. I conclûde that the Star alone must be held responsible 
for the collision. A decree will be entered accordingly. The cross 
libel is dismissed, and the cause may be referred to a commissioner 
to ascertain and report the damages. 
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THE STEPHEN DECATTJR. 

(District Court, E. D. New York. April 16, 1901.) 

Collision — Tow and Anchobed Vessbl— Ihsdfficient Lookout. 

One of three scovvs in tow oî a tug came In collision in tlie niglit with 
a schooner anchored in tlie neigtiborlioorl of Craven Shoal, south of the 
Narrows, In Lower New York Bay. The night was clear, and tbe 
schooner had two bright lights, which could be seen a long distance, but 
the pilot of the tug dld not see them, nor the lights of another schooner 
anchored near, until within 200 feet. While the évidence was conflicting, 
the weight of it showed that the schooner was within the west anchorage 
grounds, and that the tug was to the westward of the channel. Held, that 
the fault for the collision must be attributed solely to the tug, by reason 
of her négligence in failing to sooner see the anchored vessels. 

In Admiralty. Suit for collision. 

Carter & Ledyard (Walter F. Taylor, of counsel), for libelants. 
Foley, Wray & Taylor (Albert A. Wray, of counsel), for claimant. 

THOMAS, District Judge. On the night of July 8, 1899, one of 
three scows in tow of the tug Stephen Decatur came in collision 
with the starboard bow of the schooner Sarah D. Pell, which was 
anchored in the neighborhood of Craven Shoal, soutb of the Nar- 
rows, in the Lower Bay, New York. For the mjnrj thus done this 
libel was flled. The collision occurred about 2 o'clock in the morn- 
ing. Craven Shoal is opposite Gravesend Bay. To the westward of 
a line drawn from Craven Shoal to Fort Tomkins Light, and from 
such shoal to the south of buoy No. 11, are the western anchorage 
grounds. There are also anchorage grounds on the east side of the 
channel, opposite Gravesend Bay. The captain of the tug states 
that he was accustomed to go either to the westward of the shoal, 
hence through the anchorage grounds, or to the eastward of the shoal, 
where the main part of the channel lies. He also states that he did 
not know that the water lying to the westward of the shoal was an- 
chorage grounds, but assumed that they were to the eastward, in 
the location already stated. He states that it was the purpose of 
the tug at the time in question to go to the eastward of the shoal. 
The channel proper ail lies east of Craven Shoal, and is about half a 
mile wide, and on each side of it the waters are devoted to anchorage 
purposes. The captain of the tug was not in the pilot house, and 
had not been from Owl's Head, which is in the neighborhood of the 
Bay Ridge Club house, some two miles and a half away; but the 
navigation was in charge of the pilot, who stated that he was steer- 
ing S. i E., and it appears that he was on the Staten Island or 
west side, because the ebb tide tended to set the vessels towards the 
east bank. The pilot did not see the schooner, as he claims, until 
he was about 200 feet from her, and that he could not pass on either 
side, which difSculty, as he claims, was aided by the proximity of 
other vessels; but that if he had seen thèse vessels soon enough 
he would hâve had room to pass on the east side. His claim is 
that when he saw the schooner she was dead ahead of him, and that 
he thought the safest course was to port his wheel, and to try to go 
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to the westward. He states that he did not see the lîglits of the 
schooner Fell, or of the schooner Pierce, which was anchored near 
lier, until he was about 200 feet away. It appears that the night 
was clear; that the Tell had two bright lights, one forward on the 
starboard forerigging, and one on the end of the spanker boom; 
and that they could be seen a long distance. There is no reason what- 
ever for the failure of the pilot to see the lights of the vessel had 
proper watchfulness been observed. This was obvions négligence on 
the part of the Decatur, and ail the injury must be ascribed to this 
négligence, unless the schooner in some way contributed. 

It is urged against the schooner tbat she did not keep an anchor 
watch, which charge the évidence does not support, and that she 
and the Pierce anchored considerably to the eastward of Craven 
Shoal in the main channel. Whether this was so, and, if so, the 
culpability ascribable to it, is the final subject of investigation. The 
persons who testified on the subject for the libelants were Wood, 
for 26 years a Sandy Hook pilot, and for 50 years familiar with the 
harbor; Loveland, captain of the schooner Fell; Crowley, captain 
of the Pierce; and Lynch, mate of the Fell. Loveland had no pré- 
cise knowledge of the locality of the anchorage, and, notwithstand- 
ing the statements to the contrary, it is believed that he left the 
matter of anchorage to the pilot. Crowley, whose schooner was 
eastward of the Fell, testified that he could see Craven Shoal buoy 
opposite his forerigging; that he was 200 or 300 feet away, to the 
northwest of it, and that the Fell was to the northwest of the 
Pierce, and some 300 feet away; that the Pierce, with her position 
unchanged, remained at anchor until morning; and that he then 
saw in the daylight Craven Shoal buoy 200 or 300 feet off the Pierce's 
starboard cathead, bearing nearly east. Lynch, the mate of the 
Fell, States that they anchored just below Staten Island, in the course 
way, upon the captain's order, and against the insistence of the 
pilot that they should get clear of the channel; that the Pierce was 
anchored between 300 and 500 feet to the eastward, so that the 
Fell was to the westward side of the channel, and the Pierce to 
the eastward side of the channel. This évidence tends to conflrm 
the évidence of the claimant. But it appears that there is nothing 
to show that Lynch had any knowledge of the locality. He did 
not even know the points of the compass. He did not see the buoys, 
and the following illustrâtes his uncertainty and error: 

"Q. Which side of the channel did y ou anchor în? A. A little to the west- 
ward of the course way. Q. Near any buoy there? A. There is a hell buoy 
there, and we were a little to the southward of the bell buoy, and there is 
another buoy, but I dlsremember. If I had a chart, I could tell you exactly 
where the vessel was at. About buoy 11, I think. Q. That marks the edge 
of the course way, doesn't It? A. Tes, sir." 

Buoy 11 was far to the southward. 

Reserving for the moment the statement of the pilot, attention 
may be given to the évidence of the claimant. Kevlin, the captain 
of the tug, did not corne on deck until just before the collision. He 
testified that he looked at the range lights, and knew thereby that 
the Fell was in the channel. But it appears that he did not do this 
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until the collision was over, and he was some distance below the 
place thereof. He also stated that just before the collision he picked 
up Craven Shoal buoy with the night class. His ignorance of the 
westward anchorage grounds makes it very doubtful whether his 
observations were either correct or valuable. Kreck, the pilot of the 
tug, as he states, saw Craven Shoal buoy aiter the collision, and 
after the tug had drifted to the southward and had returned; that 
he only knew that he was east of the buoy because he said he was 
sailing on a course S. ^ E. That would hâve been a correct course 
had he been in the center of the channel, but he was far to the 
Staten Island side, and such course might take him to the westward 
of the channel. One Robertson, who at the time of the collision 
was steward of the Fell, but left her when she came into port, 
states that he heard after the collision the captain and mate say 
that the Fell was anchored in the channel, about 30 feet to the 
southeast of the red buoy there; and he states that the Pierce was 
anchored to the eastward of the Fell, over on the east shore, some 
250 or 300 feet from the Fell. Giving due weight to ail the évidence 
appearing on the part of the claimant, the court prefers the évi- 
dence of the pilot of the Fell. He states that he gave the order 
to anchor, and that the captain left the matter to him; that the 
effect of the collision was to break the Fell loose, and drag her 
below Craven Shoal, so that the pilot let go of the anchor; that 
the second anchor held, 200 or 300 feet below Craven Shoal, and 
that she remained in that position until the tug took her away; that 
when the barges dragged him he knew that he went to the westward 
of Craven Shoal buoy, because he could see it. He states that he was 
10 or 11 or perhaps 50 feet inside the anchorage grounds. Hère 
is the évidence of a man who knew the locality from 50 years of 
expérience, whose duty it was to anchor the schooner within the an- 
chorage grounds, who bas not exaggerated the distance that the 
vessel was within the anchorage limits, and his évidence, in connec- 
tion with that of the other witnesses, which tends to aid it, is prefer- 
red by the court. Judge Brown has just decided in the case of 
The Municipal (D. C.) 108 Fed. 895, that, under the facts presented 
in that case, a vessel without the anchorage grounds was not négli- 
gent when she could bave been and should bave been seen by the 
tug which caused the collision with her. It is not necessary to 
make a similar ânding hère, but the doctrine would hâve much force 
if applied to the facts now présent. The libelants should hâve a de- 
crée, with costs. 
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ZEBEET V. HUNT. 

(Circuit Court, D. Indiana. May 6. 1901.) 

Rbmoval of Causes— S0PPICIBNCT of Pétition— Allégation of Nonrebidencb. 
An averment, in a pétition for remoTal on tlie ground of diverslty of 
citizenshlp, that the défendant was, at the time of the commencement of 
the suit, and still is, a citizen and résident of anotlier state, named, is a 
sufflcient allégation that he was at the time of the commencement of the 
suit and when the pétition was filed a nonresident of the state in which 
the suit was brought, within the requirements of the removal act of 1887- 
88, since a person cannot be a résident of two states at the same time. 
While It is the well-establlshed mie that the fact of such nonresidence 
must clearly appear from the pétition or record, and that no fatt can be 
taken by intendment, no set form of words is indispensable, and it is 
Buflaelent to allège facts from which such nonresidence foUows as a nec- 
essary légal conclusion. 

On Motion to Remand to State Court. 

A. W. Hatch, Eoscoe Kimple, and Blacklidge, Shirley & Wolf, for 
plaintiff. 
Brown & Geddes and G. A, Schmetteau, for défendant. 

BAKER, District Judge. This is an action brought in the circuit 
court of Howard county, Ind., by Peter Zebert against Samuel Hunt, 
receiver, for the recovery of $20,000 as damages for personal injuries 
alleged to hâve been sustained by the plaintiff by reason of the négli- 
gence and carelessness of the receiver and his servants. The défend- 
ant seasonably flled his pétition, with a proper bond, for the removal 
of the action from the state court into this court. The application 
was sustained, and the action is now pending hère. The plaintiff 
moves the court to remand the action to the state court on the 
ground that the pétition does not show the requisite facts to author- 
ize this court to entertain jurisdiction. This question must be deter- 
mined solely upon the facts stated in the pétition for removal and the 
record. The jurisdictional facts contained in the pétition are stated 
in thèse words: 

"That the controversy herein is between citizens of différent states, to wit, 
the plaintilï, Peter Zebert, who was at the time of the commencement of this 
suit and still is, a citizen and résident of this, the state of Indiana, and your 
petitioner, the défendant herein, who was at the time of the commencement of 
this suit, and still is, a citizen and résident of the state of Ohio." 

The plaintiff's contention is that the above statement is insuflacient, 
because it is not alleged that the défendant was, at the time the 
suit was begun, and still is, a nonresident of the state of Indiana. 
When the removal is sought on the ground of diverse citizenship, it 
must be made to appear by the pétition for removal or elsewhere in 
the record that such diversity of citizenship existed at the time the 
suit was begun, as well as at the time the removal is sought; and it 
must further be made to appear that the défendant was, when the 
suit was begun and when the removal is sought, a nonresident of the 
state where the suit was originaUy brought. Certain propositions 
are too thoroughly settled to justify any citation of authority. Among 
thèse are: (1) The courts of the United States are courts whose 
jurisdiction in respect of parties and subject-matter is solely con 
106 F.— 29 
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ferred by the statutes of the United States, and there is no presump- 
tion in faror of their jurisdiction when it is directly drawn in ques- 
tion. Hence, when tbe question of their jurisdiction is directly pre- 
sented, it cannot be sustained unless the record affirmatively discloses 
a cause of action within their statutory jurisdiction. (2) The judici- 
ary act of 1887, as re-enacted and re-enrolled in 1888, was intended to 
contract the jurisdiction of the circuit courts of the United States in 
respect of original as well as removed causes of action. (3) Juris- 
diction of no removed cause of action can he maintained unless every 
fact necessary to confer jurisdiction is affirmatively shown either in 
the i)etition for removal or elsewhere in the record. It is not, how- 
ever, required that the existence of the jurisdictional facts should be 
shown in any set form of words. If the jurisdictional facts are shown 
by direct and positive averment in the language of the statute, it 
is uniforinly agreed that it discloses a cause within the jurisdiction 
of the court. It is insisted, however, that nothing short of this 
strictness will suffice. It is true that the jurisdiction of the court 
cannot be sustained by argument, inference of fact, or intendment. 
But it is equally true that, when facts are disclosed in the pétition for 
removal or elsewhere in the record which conclusively prove the ex- 
istence of the requisite jurisdictional facts, it will be sufScient. 
When facts are alleged in the pétition or elsewhere in the record 
which establish, as a necessary légal conclusion therefrom, the ex- 
istence of the requisite jurisdictional facts, it is unnecessary to do 
more. In such a case it would be a work of supererogation to allège 
the facts so proven in the language of the statute. This doctrine is 
announced and applied in the case of Bondurant v. Watson, 103 
U. S. 281, 26 L. Ed. 447. The record in that case showed that the 
husband of the original défendant, of whose will she was executrix, 
was, at the time of his death, and for many years before had been, 
a citizen of the state of Mississippi, and the court held that it 
necessarily foUowed that the défendant was a citizen of such state at 
the time of her husband's death, which took place before the flling 
of the pétition in the case; and that, as it appeared that she was a 
citizen of the same state at the time of the commencement of the suit 
against her, the jurisdiction should be sustained. See, also, Denny v. 
Pironi, 141 U. S. 121, 125, 11 Sup, Ct. 966, 35 L. Ed. 657. In the case 
of Bondurant v. Watson, supra, the record showed that the peti- 
tioner's husband had been for many years, and up to the time of his 
death, a citizen of the state of Mississippi, and the suprême court 
found therefrom, as a necessary légal conclusion, that his wife was 
a citizen of that state. This established her citizenship in the state 
of Mississippi before the suit was brought, and, as she alleged her 
citizenship in that state at the time she filed her pétition for removal, 
the court concluded as matter of law, from thèse facts, that she had 
been continuously a citizen of the state of Mississippi from the time 
of her husband's death until the filing of her pétition for removal. 
The doctrine of this case is in harmony with the familiar principle 
that, when one proves a fact from which the law conclusively pré- 
sumes the existence of another fact, the latter fact is established as 
satisfactorily as though it had been proved by direct évidence. The 
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pétition for remoTal in this case is fonnal, and confessedly sufflcient 
in every particular except that it does not allège in ipsissimis verbis 
thaï the défendant was wlien sued and wlien he sought a removal 
a nonresident of tke state of Indiana. He allèges that he was when 
sued and when he asked for a removal a résident of the state of 
Ohio. But when he alleged that he was a résident of the state of 
Ohio he stated a fact from which the law deduces the conclusion that 
he was not, at the same time, residing in the state of Indiana. A 
man cannot at the same time be a résident in two states, any more 
than he can be at the same time a citizen of two states. This is a 
légal and physical impossibility. Eesidence is defmed as "the act of 
residing, abiding, or dwelling in a place for some continuance of 
time"; also as "the place where one résides" (Webst. Dict.); and as 
"the act or state of being seated or settled in a place"; "the act, 
state, or habit of dwelling or abiding; the act or state of being 
a résident or inhabitant; the place where one résides; habitation" 
(2 Bmrill, Law Dict.). In Eeeder v. Holcomb, 105 Mass. 93, it is said, 
"It usually imports the place of one's permanent domicile, rather 
than a temporary abode." "It may happen that one may bave two 
places of résidence, in one of which he résides during one portion of 
the year, in the other during the remaining portion. In such case 
the place at which he happens to be constitutes his résidence so long 
as he is there, and ceases to be such as soon as he leaves it for the 
other place." 21 Am. & Eng. Enc. Law, 123; Stout v. Léonard, 37 
N. J. Law, 492. But one cannot at the same time hâve more than 
one résidence, within the légal meaning of the term. See authorities 
supra, and also People v. Schoonmaker, 63 Barb. 44; Houghton v. 
Ault, 16 How. Prac. 77; Ohaine v. Wilson, Id. 552; Kranshaar v. 
Steamboat Co., 7 Eob. 356. It being legally impossible for a man to 
réside in more than one place at one time, it inevitably follows that, 
when the défendant shows that he resided in the state of Ohio when 
the suit was begun, and also when he sought to remove it, he thereby 
shows conelusively that he was a nonresident of the state of Indiana 
at the same time. I am aware that a contrary conclusion is reached 
in the case of Fife v. Whittell (C. C.) 102 Fed. 537, but, after an at- 
tentive examination of that case, I find myself unable to follow it. 
The motion to remand is overruled. 



VIRGINIA-CAROLINA CHEMICAL CO. v. SUNDRY INS. COS. 
(Circuit Court D. South CaroUna. March 22, 1901.) 

1. Insurakce— Tbansfbb of Propektt. 

A policy of insurance against flre deelared that the transfer of the prop- 
erty Insured, without the consent of the insurer, would avold the policy. 
When the property covered by such a policy is transferred to a third 
party, with the consent of the insurer, a new contract arises between the 
Insurer and the transférée of the property, in efCect the same as the Is- 
suance of a new policy. 

2. Same— CoKSTHDOTiON ov Policy. 

When a policy of Insurance is issued to A., loss. If any, payable to A., or 
B., as interest may appear, this is a contract to insure B. as well as A. to 



452 108 FEDERAL EEPORTBR. 

the full extent of his Interest; and, îf A. Indorse on tbe pollcy a dls- 
claimer of an interest in the property covered by the policy, B. is the only 
party insured tinder thls contraet. and may brins suit upon it in his own 
name and in his own right 

8, SamE — RemOTAI. OP CADSBg. 

An action brought by B., a Virginia corporation, under thèse circum- 
stances, in the state court, against a corporation of another state, is re- 
movable Into the fédéral court, at the Instance of the défendant corpora- 
tion, notwithstandlng that nelther the défendant coi-poration nor the 
plamtifE corporation is a résident of South Carolina. 

(Syllabus by the Court.) 

Mitchell & Smith, for plaintiff. 

King & Spalding and Smytlie, Lee & Frost, for défendants. 

SIMONTON, Circuit Judge. Thèse cases corne np on a motion 
to remand the causes to the state court. The plaintiff, the Virginia- 
Carolina Chemical Company, a corporation of the state of Virginia, 
brought its several actions in the court of common pleas for Charles- 
ton county against 15 corporations, to wit: The Manchester Fire 
Assurance Company, of the United Kingdom of Great Britain and 
Ireland; Caledonian Insurance Company, of the United Kingdom 
of Great Britain and Ireland; the Liverpool & London & Globe 
Insurance Company, of the United Kingdom of Great Britain and 
Ireland; Noi-th British & Mercantile Insurance Company of Lon- 
don & Edinburgh, of the United Kingdom of Great Britain and 
Ireland; the Commercial Union Assurance Company, Limited, of 
London, England, a corporation of the United Kingdom of Great 
Britain and Ireland; Phœnix Assurance Company of London, a 
corporation of the United Kingdom of Great Britain and Ireland; 
the Lancashire Insurance Company of Manchester, England, a cor- 
poration of the United Kingdom of Great Britain and Ireland; 
Norwich Union Fire Insurance Society, a corporation of the United 
Kingdom of Great Britain and Ireland; Scottish Union & National 
Insurance Company of Edinburgh, a corporation of the United 
Kingdom of Great Britain and Ireland; the Western Assurance 
Company of Toronto, Canada, a corporation of the dominion of 
Canada; the Home Insurance Company of the City of New York, 
a corporation of the state of New York; Connecticut Pire Insur- 
ance Company of Hartford, Conn., a corporation of the state of 
Connecticut; the National Fire Insurance Company of Hartford, 
Conn., a corporation of the state of Connecticut; the Hartford In- 
surance Company, a corporation of the state of Connecticut; and 
the German-American Insurance Company of New York, a coi-po- 
ration of the state of New York, — in as many separate suits. In 
every case was iiled a pétition for removal, with bond, in the state 
court, praying removal on the ground of diversity of citizenship. 
The motion in each case was denied. Notwithstandlng a copy of 
the record in each case was âled in this court, the causes were 
docketed, and now in each case a motion is made to remand the 
cause to the state court. The motions are based on the record as 
it comes from the state court, to wit, the complaint and pétition 
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for removal. The propriety of the removal is tested by the record. 
The pétition is a part of the record. Water Co. t. Keyes, 96 U. S. 
201, 24 L. Ed. 656. 

Two grounds are stated, upon one or both of which the motion 
to rernand is urged. One is that this court, sitting in this district, 
cannot entertain a controversy between two corporations neither 
of which was created by. the state of South Carolina, and so not a 
résident of this district; and that, if this objection can be waived, 
such waiver must appear either expressly on the record, or by some 
act, such as a gênerai appearance, from which waiver can be pre- 
sumed. This ground applies only to such of the défendants as are 
corporations of states of this Union other than South Carolina. 
The privilège of requiring suit to be brought in the district of rési- 
dence inures only to such corporations. An alien corporation can 
be sued in any district in which valid service can be made on the 
défendant. In re Hohorst, 150 U. S. 661, 14 Sup. Gt. 221, 37 L. Ed. 
1211; In re Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 
33 L. Ed. 991. The second ground is that each of the original 
policies was made out to W. Gr. Cren.shaw, Jr., and was assigned 
to the Virginia-Oarolina Chemical Company, and so an assignée of 
a chose in action; that the record does not disclose whether Cren- 
shaw is a citizen or an alien, and, if the former, of what state he 
is a citizen. 

1. Can this court, sitting in this district, entertain a suit wholly 
between citizens of other states than South Carolina, neither of 
whom réside in this district? Unless this court can entertain such 
a suit originally, thèse cases must be remanded. Circuit courts 
hâve jurisdiction over controversies wholly between citizens of dif- 
férent states, or between citizens and aliens, when the amount in 
controversy exceeds $2,000, exclusive of interest and costs. Act 
1888 (25 Stat. 433, § 1). The concluding part of the section, "but 
when the jurisdiction is founded on the fact that the action is be- 
tween citizens of différent states, suit shall be brought only in the 
district of the résidence of the plaintiff or défendant," has been 
uniformly held to confer a privilège on the défendant which he can 
waive. Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 
L. Ed. 98. Nor need the waiver be in express words. It is im- 
plied unless seasonable objection be made. Martin v. Railroad Co., 
151 U. S. 688, 14 Sup. Ct. 533, 38 L. Ed. 311. And so the circuit 
courts of the TJnited States hâve held that, unless this privilège is 
exercised, they can entertain a controversy, notwithstandiiig the 
fact that neither the plaintiff nor défendant is résident within this 
district. Uhle v. Burnham (C. C.) 42 Fed. 1; Purcell v. Mortgage 
Co. (C. C.) 42 Fed. 466; Sherwood v. V^allev Co, (C. C.) 55 Fed. 1; 
Oowell V. Water-Supplv Co. fC. C.) 96 Fed. 769; Duncan v. Associ- 
ated Press (C. C.) 81 Fed. 417. 

But it is urged that in the présent case the défendants hâve made 
no such waiver, expressly or by implication. The case cornes hère 
only on the pétition and bond, which are silent on this point; and, 
as it cornes hère in the same plight as it left the state court, the 
défendants may bere plead their privilège, and so defeat the juris- 
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diction of both courts. The suprême court of the United States in 
Bushnell v. Kennedy, 9 Wall. 393, meets this argument: 

"It is true, as said in argument, that the section provicies that after removal 
the cause shall proceed in the same manner as if it had been brought by orig- 
inal ijroeess. But we cannot recognize the validity of the inference that the 
défendant, before pleadlng in the circuit court, may move to dismiss the case 
for want of jurisdiction. This construction would enable the nonresident de- 
fendant In a State court to remove the suit against him into a circuit court, 
and then, by a simple motion to dlsmlss, defeat the jurisdiction of both courts. 
Such a construction, unless imperatively required by the plain language of the 
act, is whoUy inadmissible, and it Is elear that the language of the aet does not 
require it. Its plaln meaning is that the suit shall proceed, not tliat it shall 
proceed unless the défendant moves to dismiss. The défendant is not in 
court against his consent, but by his own act, and the suit is to proceed as 
if brought by original process, and the défendant had waived ail exception to 
Jurisdiction, and pleaded to the merits. * * * The act of défendant is 
something more than consent, — something more than waiver of, and objection 
to, the jurisdiction, It is a prayer for the privilège of resortlng to fédéral 
jurisdiction, and he cannot be permitted afterwards to question it." 

The same doctrine is ably presented by Curtis, J., in Sayles v. In- 
surance Co., 3 Curt. 212, Fed. Cas. No. 12,421, and by Johnson, Cir- 
cuit Judge, in Warner v. Railroad Co., 13 Blatchf. 231, Fed. Cas. No. 
17,186. See, also, De Lima v. BidweU, 21 Sup. Ct. 743, 45 L. Ed. . 

There is yet another standpoint from which this question can be 
reviewed. The removal section of the act of 1888 (25 Stat. 433, § 2), 
gives the right of removal by the défendant, then being nonresident 
of the state, in any suit of a civil nature, at law or in equity, of 
which the circuit courts of the United States are given jurisdiction, 
in section 1 of that act. This section refers only to the first part 
of section 1, by which jurisdiction is conferred. It has no relation 
to the clause of that section relating to the district in which suit 
may be brought. Eailroad Co. v. Davidson, 157 U. S. 208, 15 Sup. 
Ct. 563, 39 L. Ed. 672. The right of removal is giren wholly to the 
défendant, without any référence, in a remote degree, to the plaintiff 
or his wishes. So no waiver on the part of the plaintiff is neces- 
sary or proper. 

2. The record shows that the plaintiff holds the policy of insur- 
ance as assignée of one Crenshaw, and the citizenship of Crenshaw 
nowhere appears. There can be no doubt that the act of 1887, cor- 
rected in 1888, was intended to restrict the jurisdiction of the féd- 
éral courts. The suprême court and some of the circuit courts had 
held that a suit could be removed into the fédéral courts from the 
state courts, although such a suit could not hâve been brought orig- 
inally in the fédéral court. Claflin v. Insurance Co., 110 U. S. 81, 
3 Sup. Ct. 507, 28 L. Ed. 76; City of Lexington v. Butler, 14 Wall. 
282, 20 L. Ed. 809; Glenn t. Walker (C. 0.) 27 Fed. 578. To this 
the act was specially directed, and no case can be removed into the 
fédéral court from the state court of which the fédéral court could 
not bave original jurisdiction. Tennessee v. Union & Planters' 
Bank, 152 U. S. 454, 14 Sup. Ct. &54, 38 L. Ed. 511; Railroad Oo. 
V. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 L. Ed. 672. The cir- 
cuit court of the United States cannot entertain jurisdiction of a 
suit by an assignée, unless such suit could hâve been brought in the 
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fédéral court by the assigner, and that fact must appear in the rec- 
ord. Corbin v, Black ïïawk Go., 105 U. S. 659, 26 L. Ed. 1136. The 
constitutionality of this restriction is discussed and sustained in 
Holmes v, Goldsmith, 147 U. S. 151, 13 Sup. Ct. 288, 37 L. Ed. 118. 

Tbe question, tben, is, did thie plaintiff in each of thèse cases bring 
bis actions in the state court as assignée and because of the assign- 
ment? A policy of insurance is a chose in action. Plant Inv. Co. v. 
Jacksonville, T. & K. W. Ry. Co., 153 U. S. 71, 14 Sup. Ct. 483, 38 
L. Ed. 358. "The contents of a contract, as a chose in action," says 
Oorbin v. Black Hawk Co., 105 U. S. 665, 26 L. Ed. 1138, «are the 
rights created by it in favor of a party in whose behalf stipulations 
are made in it, which he has a right to enforce in a suit founded 
on the contract, and a suit to enforce such stipulations is a suit to 
recover such contents." The complaint in each case is the same pre- 
cisely, varying only in name of défendants and the amounts of in- 
surance. The action is stated to be by the Virginia-Carolina Chem- 
ical Company, a body corporate of the state of New Jersey, and 
against the défendant, stating its corporate character, and by what 
law created; that the défendant issued to W. G. Crenshaw, Jr., its 
policy of insurance of a certain date, thereby insuring said Cren- 
shaw from Ist October, 1899, to Ist October, 1900, against ail loss 
or damage by fire, except as thereinafter provided, to a certain 
amount, on certain buildings situate near the town of Greenville, 
S. C. After setting out certain conditions of the policy as to total 
value of the property, gross amount of insurance, and the propor- 
tionate liability of défendant, it allèges that said Crenshaw there- 
after, to wit, on 20th November, 1899, in writing, assigned the iwlicy 
and his interest in the property covered thereby to the plaintiff, 
which assignment was thereafter, in writing, duly accepted and con- 
sented to by défendant, and the loss, if any, payable thereunder, 
was, by the défendant, agreed to be paid to the plaintiff; that at 
the time of said assignment, and until the lire occurred, plaintiff 
had an interest in the property insured, as the owner thereof, equal 
to the value thereof. Then the loss is set out. 

Thèse points deserve notice as important in this discussion : First. 
The policy set out in the complaint is a policy of fire insurance. 
Second. The conditions of the policies, attached to and forming part 
of the complaint, that they shall be void if any change take place in 
the interest, title, or possession of the property insured, or if the 
policy be assigned before loss, unless otherwise provided by agree- 
ment, and indorsed on, or added to, the policy. Third. The promise 
upon which plaintiff counts is expressed in thèse words: 'W. G. 
Crenshaw, Jr., on 20th November, 1899, duly, in writing, assigned 
said policies of insurance and his interest in the property covered 
thereby to the plaintiff, which assignment was thereafter, in writing, 
duly accepted and consented to by défendant, and the loss, if any, 
payable thereunder, was, by the défendant, agreed to be paid to 
plaintiff." Fourth. That nowhere on the policy, or in any paper 
attached to the policy, is there an assignment by Crenshaw to the 
Chemical company of the policy in so many words. Fifth. That the 
property was destroyed by fire in June, 1900. 
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The défendants take this position: A flre policy, by its terms, haa 
no further obligation when tke insured ceases to hâve an interest in 
the property insured. When the insurance company assents to the 
transfer of the policy held by the vendor to the vendee of the prop- 
erty, by such assent a new contract is created between the company 
and the vendee, and the only use of the policy is to set out the condi- 
tions and limitations of the insurance during the unflnished term of 
the policy; that the relation between the former holder of the policy 
is not that of assigner and assignée; nor does the insurance company 
deal with the vendee as an assignée, but that the contract is between 
them as original parties. 

An assignée takes the chose in action assigned subject to ail the 
equities between the assigner and the maker of tlie chose; yet no 
one would maintain, in a case like the présent, if it should appear 
that Crenshaw had in fact violated any of the conditions of the 
policy, that, the company having assented to the transfer, the plain- 
tifif would be burdened with the resuit of any such violation. This 
précise question came up in Ellis v. Insurance Co. (C. C.) 32 Fed. 
646. In a carefully considered opinion, Mr. Justice Brewer, with 
the concurrence of District Judges Shiras and Love, held that a 
party obtaining a transfer of a policy under like circumstances was 
not bound by any equities between the former holder of the policy 
and the insurer. This he held because it was a new contract be- 
tween the vendee and the company, wholly unaffected by the act 
of the former holder. This same doctrine is held in Insurance Co. 
V. Munns (Ind. Sup.) 22 N. E. 78, 5 L. E. A. 430. The contract in are 
insurance is one of indemnity. It is wholly personal to the insured, 
and has no connection with the property of the insured except so far 
only to fix the amount of the indemnity. If the insured parts with 
the property as to which he seeks indemnity, the contract neeessarily 
is at an end ; and, were he to assign the contract under thèse circum- 
stances, no right of action whatever could grow out of it to his as- 
signée. If the insurer is informed of the cessation of the interest 
of the assured, and its transfer to another, and thereupon accepts 
the transférée as the insured, this is a new contract to pay; the 
former insurance being only used to show the terms on which the 
insurance was effected. In case of loss, the insured recovers on this 
new contract, and not on the assignment, because the assignor, hav- 
ing nothing, can assign nothing. The doctrine is stated by Shaw, 
O. J., in Wilson v. Hill, 3 Metc. (Ky.) 69: 

"If, on a transfer of an estate, the vendor asslgns hls policy to the pur- 
cliaser, and this is made known to the insurer, and is assented to by him, It 
constitutes a new and original promise to the assignée to indemnify him in 
lilce manner whiie he retains an interest In the estate. * • * But such an 
undertaliing will be binding, not because the policy is In any way incident to 
the estate or runs with the land, but in conséquence of the new contract" 

The same judge, in Fogg v. Insurance Co., 10 Cush. 345, says: 

"In case of the sale or aliénation of the insured property, the original In- 
sured having no longer any interest in the policy, except to claim a return 
premium, 1£ he will assign his policy or his contract of Insurance to such pur- 
chaser, and the company assent to it, hère is a new and original contract, 
embracing ail the éléments of a contract of insurance between the assignée 
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and the insurer. The property, having become thc purchaser's, is at his rlsk, 
ana if bTirnt It is his loss, and he hbs a good original contract, upon n valid 
considération, to guaranty him against such loss." 

In Bullman v. Insurance Co., 159 Mass. 122, 34 N. E. 169, a married 
woman had assigned a policy of Insurance to her husband. Payment 
of loss was resisted on the ground of the disability of the married 
woman. The court decided against the insurer, saying: 

"It Is well settled in this commonwealth that when insured property is 
transferred, and the policy assigned to the new owner, -wlth the assent of the 
insurer, such assignée, therefore, becomes the Insured, and may malntaln an 
action in his own name. * • * A new relation Is created between the in- 
surer and the assignée, just as If the original policy was surrendered and a 
new one issued." 

A very large number of cases is quoted from many states. The 
same doctrine is recognized in Hooper t. Insurance Oo., 17 N. Y. 
427. It is stated broadly in Insurance Oo. v. Munns (Ind. Sup.) 22 
N. E. 78, 5L. E. A. 430: 

"On a sale of insured property, and an assignment of the policy, duly as- 
sented to by the company, a new contract of Insurance arlses between the Com- 
pany and the assignée, which is net affected by a default of tbe assigner be- 
fore the assignment, amounting to a forfeltnie of the policy." 

And the same doctrine was again maintained in Assurance Co. t. 
Grlenn (Ind. App.) 41 N. E. 847, after a rehearing. 

There is another point of Tiew from which to consider this case. 
The original policy insures W. G. Crenshaw, Jr., against ail direct 
loss or damage by tire, except as hereinafter stated, on certain de- 
scribed property. But upon the policy, and as part of it, is placed 
thèse words: "Loss, if any, payable to W. G. Crenshaw, Jr., or the 
Virginia-Carolina Chemical Company, as their interest may appear." 
As insurance is personal indemnity, paying a loss to the person in- 
curring it, this provision recognizes the Virginia-Carolina Chemical 
Company as insured in this contract, A month and twenty days 
after the policy was issued this indorsement was put upon the policy, 
not assigning the policy, but stating the extent of the interest of the 
chemical company in it: "The interest of W. G. Crenshaw, Jr., as 
owner of the property covered by this policy, is hereby assigned tO 
the Virginia-Carolina Chemical Company, subject to the consent of 
[the insurer]," — followed by this: "The [insurer] hereby consents 
that the interest of W. G. Crenshaw, Jr., as owner of the property 
("overed by this policy, be assigned to the Virginia-Carolina Chemical 
Company." This is not, nor does it profess to be, an assignment of 
the policy. It fixes and establishes the interest of the plaintiff, and 
snstains the allégation that the défendants thereby promised to i)ay 
the plaintif? the whole loss. Thèse indorsements evidently hâve 
référence to that part of the policy which states who are to be in- 
demniiied under it, and flx the fact that the Virginia-Carolina Chem- 
ical Company alone is insured thereunder, Crenshaw having no inter- 
est therein. So we hâve the promise in the original contract to pay 
the chemical company to the extent of its interest, and the oflSicial 
statement that this interest is exclusive in the whole loss which 
might, and which in fact did* occur. 

The conclusion which has been reached is not in conflict with 
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Carpenter v. Insurance Oo., 16 Pet. 49<3, 10 L. Ed. 1044. In that case 
vJarpenter had effected a policy in the American Insurance Company, 
in which it was stated, "loss, if any, payable to Epenetus Eeed," 
wiich policy was assigned by Carpenter to Rééd. Tliis policy was 
renewed in Carpenter's name, without mentioning Eeed, and this was 
not assigned to Eeed. Carpenter effected another policy in the de- 
fendant Company, and no notice of the former policy was given to it, 
as required'by the terms of the policy. In a suit upon the last-named 
policy, this défense was set up, and Carpenter contended that the 
policy in the American Company was for the sole use of Eeed, and 
was not his. This défense was overruled. Mr. Justice Story says : 

"If a mortgagor procures a policy on the property against fire, and he after- 
wards assign the policy to the mortgagee, with the consent of the underwriters, 
as collatéral seeurlty, that assignment opérâtes solely as an équitable trans- 
fer of the policy, so as to enable the mortgagee to recover the amount due in 
case of loss, but it does not displace the interest of the mortgagor in the prem- 
ises insured. On the contrary, the Insurance is still his insurance, and on his 
property, and for his account" 

It is apparent that Eeed as mortgagee, and merely in that char- 
acter, can hâve no interest in, or right to, the policy in the American 
oifice. The insurance was not made by him, or in his name or for his 
account. But this is not the case before us. It may be that when 
a mortgagor effects insurance, "loss, if any, payable to the mort- 
gagee," or if he assign the policy to the mortgagee as security for 
his debt, the mortgagor still retains an interest in the property. This 
is done to secure his debt, and when the loss occurs it is paid on his 
debt, thus relieving him, and so for his use and beneflt. In the case 
at bar the insurance was elïected by Crenshaw, loss, if any, payable 
to him or the chemical company, as interest may appear, and shortly 
after that Crenshaw, in writing, disavows ail interest, declaring that 
this is in the chemical company. He does not transf er the policy to 
the chemical. company. He déclares that the chemical company, up- 
on whose account, jointly with his own, the policy was effected, as 
interest might appear, was in fact and in deed the only party insured. 

But it is said that the real question in the case is not to whom the 
loss under the policy must be paid; that, on this motion to remand, 
the only question is the proper construction and application of the 
fédéral sta tûtes. Does plaintiff sue as assignée? And the term "as- 
signée," as used in thèse statutes, applies to any one who sues under 
and by the dévolution of interest from another. Now, how does the 
plaintiff in this case obtain its interest in this policy? Not by the 
assignment of the policy. As has been seen, there are no words as- 
signing the policy to it. Indeed, by his own déclaration Crenshaw 
had nothing to assign. The property, by some deeds aliunde, was 
conveyed to the plaintiff. But the conveyance of the property could 
not assign the policy. Carpenter v. Insurance Co., 16 Pet. 496, 10 
L. Ed. 1044. The interest in this policy was secured to the plaintiff 
when it was issued. That interest did not corne through, but was 
jointly with, Crenshaw, as interest may appear. No assignment or 
transfer of the policy was necessary to enable plaintiff to recover; 
it being well settled that a policy effected by S., for account of whom 
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it may concem, or with other équivalent tenns, will inure for the 
beneflt of the party for whom it was intended. Sturm v. Bolœr, 150 
U. S. 333, 14 Sup. et. 99, 37 L. Ed. 1093; ïïooper v. Kobinson, 98 U. S. 
528, 25 L. Ed. 219. The weight of authority is that a party may sue 
in his own name on a promise made to another on sufflcient considéra- 
tion for his use and beneflt. Pecli v. Insurance Co. (Utah) 51 Pac. 255. 
And in Massachusetts it is held that when a mortgage debt exceeds 
the loss, which is payable to the mortgagee as interest may appear, 
the mortgagee may recover the whole in his own name. When the loss 
exceeds the debt the mortgagor and mortgagee may unité as plaintiffs, 
or each may sue for his own share, unless, by the terms of the policy, 
the whole loss is payable to the mortgagee. l'aimer Sav. Bank v. 
Insurance Co. of North America (ilass.) 44 N. E. 211, 32 L. R. A. C15. 
This being se, the sole question in the case is, what is the interest 
of the plaintiff ? The answer is that by the déclaration of Crenshaw, 
assented to and conflrmed by the défendant, its interest is in the 
entire loss; this not because of any assignment, but because it is tlie 
sole owner of the property, and the only one to be indemnified foi' 
its loss. Its recovery, therefore, is dépendent on the very terms of 
the policy, because of the original policy, and by thèse alcaie. This 
is the contract; the déclaration of Crenshaw is only évidence under 
the contract. The complaint recognizes this. After setting ont the 
transaction by Crenshaw, and the récognition of it by the défend- 
ant, — erroneously, as has been seen, called an "assignment," — it sets 
ont the only promise alleged in the complaint, "Thereupon the défend- 
ant promised to pay the whole loss to the plaintiff." The case at bar 
bears no resemblance to Glass v. Police Jury, 176 U. S. 209, 20 Sup. 
et. 346, 44 L. Ed. 436, quoted by the learned counsel for this motion ; 
for in that case the action was brought upon certain warrants issued 
to the order of a citizen of Louisiana in the hands of a citizen of 
Missouri, who bought them at a judicial sale, and sued a corporation 
of the state of Louisiana on them. The only point decided was that 
the mode of acquisition did not aiïect the rule. The case of Plant 
Inv. Co. V. Jacksonville, T. & K. W. Ey. Co., 152 U. S. 71, 14 Sup. 
et. 485, 38 L. Ed. 360, also quoted by counsel, was one in which au 
assignée of an interest in realty brought the action. The court in 
this case say: "The term 'assignée' in the statute covers, not merely 
persojs to whom is technically transferred the contract in conti"o- 
versy, but any one who, by virtue of any transfer to him, can obtain 
the bénéficiai interest." In this case before us, Crenshaw déclares 
in writing that he has transferred certain property covered by the 
policy to the plaintiiï. This was not a transfer of the policy; for 
the policy was not attached to the realty, or in any manner could it 
go with the same, as an incident thereto, by any conveyance or as- 
signment. Carpenter v. Insurance Co., supra. Nor could the plain- 
tiiï hâve set up the policy, or claimed loss thereunder, had it not al- 
ready been a party for whose beneflt the policy was intended. It was 
not the purpose of this déclaration by Crenshaw to assign or devolve 
his interest in the policy to the plaintiff; but one of the conditions 
of the policy was that if Crenshaw conveyed away his interest to any 
person, without the consent of the company, the whole policy would 
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be void. To escape this, he gave notice to the company tliat lie had 
convejed away his interest under the policy to the plaintiiï. The 
Company assented to this, and the avoidance of the policy was pre- 
vented. But this gave no new right to the plaintiff. It was already 
protected to the extent of its interest, and this only declared what 
the extent of its interest is. 

It is said, also, that the question is, can the action which was be- 
gun in the state court be removed into this court? That it may be 
that the plaintiff could hâve brought his action in a différent char- 
acter and f orm, but that it has selected to bring it in its character as 
assignée and upon the assignment. So the action in that form can- 
not be removed. 

In code pleading, the complaint confines itself to the facts of the 
case. The court draws ail conclusions of law established by them. 
In the présent case, the complaint, with its exhibit, showed that the 
original policy was taken out in the name of Crenshaw, for the joint 
indemnity of himself and of the Virginia-Carolina Chemical Com- 
pany, as interest may appear. It discloses that at that time Cten- 
shaw, perhaps, may hâve had some interest, was owner in whole or 
in part of the property covered by the insurance, and so might hâve 
been entitled to indemnity against the risks insured. But a short 
time afterwards, by indorsement »n the policy, Crenshaw disclaimed 
ail interest in the property, and declared that the chemical company 
was whoUy interested therein, by reason of which he ceased to hâve 
any further interest in the policy, and his right to indemnity did not 
exist. Thenceforward the only person remainîng insured was the 
chemical company. And this is distinctly recognized by the insurer, 
and thereupon the insurer promised to pay the whole indemnity, in 
case of loss, to the chemical company. The conclusion of law drawn 
from thèse facts is that the chemical company had a policy of insur- 
ance inuring wholly to it, with a promise made to it alone to pay it 
the whole indemnity, which promise is the cause of action. Calling 
it an assignment of the previous contract does not make it so, in face 
of the authorities quoted. I am of the opinion that the action is 
upon the promise by the défendant to pay the plaintiff the loss it suf- 
fered; that this is an original promise under a policy of insurance; 
that the assignment by Crenshaw, if any such assignment of the 
policies was made, carries nothing, for, not being in a position to 
suffer loss, he could not secure indemnity from loss to the chemical 
company; that the action, therefore, is not by an assignée, as such, 
but by an original contracter, dealing directly with the défendant; 
and that the case does not come within the exceptions of the removal 
statute. The motion to remand is refused in each case. 
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PEARSON et al. v. PAESON et al. 

(Circuit Court, E. D. Loulsiana. April 13, 1901.) 

No. 12,942. 

EqtriTT Jdrisdiction— PoLiTicAL Questions— Enjoining Violation of Nbu- 

TKALITY RiGHTS. 

A court of equlty cannot take cognizance of a suit by private persons to 
enjoin the shipment from a port of the United States of alleged military 
supplies and munitions of war destined for the use of one of two foreiga 
nations whieh are engagea in a war, on the ground that, if the shipments 
are permitted to be made, the war, which would otherwise cease, will be 
continued, and property owned by eomplainants in the country of the 
other belligerent ■wlU be destroyed, and that such shipments are in viola- 
tion of the principles declared in an international treaty to whieh the 
United States was a party, but the countrles in whieh eomplainants' prop- 
erty is situated were not. The questions involved in such case are en- 
tirely political, and, in the very nature of things, the case is one whieh 
ean be dealt with only by the executive branch of the govemment. 

In Equity. On motion for preliminary injunction. 

The eomplainants are Samuel Pearson, a citizen of the South African Re- 
public, Edward Van Ness, a citizen of the state of New York, and Charles D. 
Pierce, consul gênerai of the Orange Free State, whose citizenship is not 
set forth. In their original bill herein they a ver, in substance: That the 
United States are at peace with the South African Kepublic and the Orange 
Free State, and that Great Britain is at war with the same. That eomplain- 
ants are owners of property situated in the South African Republic and the 
Orange Free State. That Great Britain, by means of armies, seeks to destroy, 
and is now destroying, the property of eomplainants. That, for the purpose 
of canying on the war, the steamship Angio-Australian, of whieh J. Parson is 
master, now lies in the port of New Orléans, and is belng loaded with 1,200 
mules, worth $150,000, by Parson, and by Blder, Dempster & Co., who are the 
agents for the ship, her owners and charterers, and who are represented by 
Robert Warriner and Mathew Warriner. Ail of the défendants are averred 
to be British subjects. That the steamship Anglo-Australian is employed in 
the war In the military service of Great Britain by her owners and charterers 
and by the défendants. That for some time past the défendants, in aid of the 
war, hâve loaded ships at New Orléans with munitions of war, viz. mules and 
horses, and hâve equipped ships with fittings for the purpose of carrying mili- 
tary supplies and munitions of war for Great Britain, and hâve dispatched the 
ships, well knowing that the munitions of war and the ships are In the mili- 
tary service of Great Britain, and would be employed in the war. That the 
steamship Anglo-Australian Is about to be dispatched by the défendants, loaded 
with mules and horses, being munitions of war, whieh are the property of the 
government of Great Britain, and the same are to be employed In the military 
service of Great Britain. That the défendants are making the port of New 
Orléans the basis of military opérations in aid of Great Britain in the war, and 
are using the port for the purpose of renewal and augmentation of the mili- 
tary supplies and arms of Great Britain In the war. That the défendants 
hâve caused and are causing eomplainants Irréparable injury, in that their 
acts enable Great Britain to earry on the war with the South African Republic 
and Orange Free State, wherein are found the property of eomplainants, and 
that the army of Great Britain is enabled, by the means furnished by the 
défendants, to lay waste and destroy the farras and homes of eomplainants, 
and to hold as prisoners of war the wife and children of the complainant 
Pearson. That the complainant Pearson has already suffered loss of prop- 
erty to the amount of $90,000, and is now threatened with further loss of 
$100,000, by the acts complained of and the continuation of the war. That 
the war is only carrled on by the renewal and augmentation of the military 
supplies of Great Britain from the ports of the United States and especlally 
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the port o{ New Orléans, and that when this ceases the war will end. Tliat 
the défendants hâve conspired with certain agents and servants of Great 
Britain, whose names are unknown, to aid in tlie carrying on of the war, in tlie 
renewal and augmentation of tlie supplies of Great Britain, and in tlie equip- 
ping with munitions of war and the dispatching of the ship Anglo-Australian 
and other vessels for the purpose of slaying the citizens of the South African 
Republic and the Orange P^ee State, aad destroying their property, and more 
particularly to injure and destroy the property and rights of complainants, ail 
in violation of and agalnst the rights, privilèges, and immunities granted and 
secured to complainants by the law of nations and the constitution and laws 
of the United States. The prayer of the original bill is, in substance, for an 
injunction prohibiting the défendants, their agents, servants, etc., from loading 
on the ship Anglo-Australian, or other vessels, munitions of war, viz. mules 
and horses destined for use by Great Britain In the war. A restralning order 
or temporary injunction in advance of a final injunction is also prayed for. 
By an amended and supplemental bill, the original complainants seek to also 
enjoin a shipment of mules and horses by the steaniship Monterey, now in 
the port of New Orléans, under ail the conditions and circumstanees alleged 
in the original bill respecting the ship Anglo-Australian. The parties défend- 
ant in the amended aad supplemental bill are the défendants to the original 
bill, and, in addition, Capt. Markham and Capt. Marshall, whose eitizenship is 
averred to be unknown; the Anglo-American Steamship Company, whose citi- 
zenship is not averred, represented by Robert and Mathew Warriner, averred 
in the original bill to be British subjects; H. Parry, master of the steamship 
Monterey, whose citizenship is averred to be unknown; and William J. Han- 
non and Joseph J. Beranger, citizen» of the state of Louisiana. The purpose 
intended to be subserved by the amended and supplemental bill seems to be 
to enjoin the shipment of mules and horses by the steamship Monterey, and 
to charge that Capt. Markham, Capt. Marshall, Hannon, and Beranger were 
among those who confederated and conspired with the défendants named in 
the original bill to do the acts therein complained of. 

Clegg & Quintero, for complainants. 
H. P. Dart, for défendants. 

PAKLÂNGE, District Judge (after stating the facts). It was con- 
ceded on the argument that the court has no jurisdiction of this cause 
ratione personarum. The complainants sought to maintain the 
jnrisdiction ratione materise by a claim of right under the treaty of 
Washington of May 8, 1871, between Great Britain and the United 
States relative to the "Alabame claims," in which treatv it is declared 
that: 

"A neutral government is bound • • • not to permit or suffer either 
belligerent to make use of Its ports or waters as the base of naval opérations 
agalnst the other, or for the purpose of the renewal or augmentation of mili- 
tary supplies or arms, or the recruitment of men." 

The complainants contend that, by reason of this déclaration of 
the treaty, they are entitled to invoke the equity powers of this court 
for the protection of their property. If the complainants could be 
heard to assert hère rights personal to themselves in the treaty just 
mentioned, and if the mules and horses involved in this cause are 
munitions of war, ail of which is disputed by the défendants, it would 
become necessary to détermine whether the United States intended 
by the above déclaration of the treaty to subvert the well-established 
principle of international law that the private citizens of a neutral 
nation can lawfully sell supplies to belligerents. It is almost impossi- 
ble to suppose, a priori, tbat the United States would hâve doue so, 
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and would hâve thus provided for the most serious and extensive dé- 
rangement of and injury to the commerce of our citizens whenever 
two or more foreign nations should go to war; and it would seem that 
there is nothing in the treaty, especiallj when its history and purposes 
are considered, which would warrant the belief that the "Dnited States 
insisted upon inserting therein a new principle of international law, 
from which the greatest damage might resuit to the commerce of 
this country, and which was absolutely diiîerent from and antagonis- 
tic to the rule and policy which the government of this country had 
theretofore strenuously and invariably foUowed. The principle that 
neutral citizens may lawfully sell to belligerents has long since been 
settled in this country by the highest judicial authority. In the case 
of The Sanctissima Trinidad, 7 Wheat. 340, 5 L. Ed. 454, Mr. Justice 
Story, as the organ of the suprême court, said: 

"There is nothing in our laws or in the law of nations that forbids our citi- 
zens from sending armed vessels, as well as munitions of war, to foreign ports 
for sale. It is a commercial adventure which no nation is bound to prohibit, 
and which only exposes the persons engaged in it to the penalty of confisca- 
tion." 

See, also, the case of The Bermuda, 3 Wall. 551, 18 L. Ed. 200. 
16 Am. & Eng. Enc. Law (2d Ed.) p. 1161, verbis "International 
Law," citing cases in support of thetext, says: 

"A neutral nation Is, in gênerai, bound not to fumish munitions of war to 
a belligerent, but there Is no obligation upon it to prevent its subjeets from 
doing so; and neutral subjeets may freely sell at home to a belligerent pur- 
chaser, or carry to a belligerent power, arms and munitions of war, subjeot 
only to the possibility of their seizure as contraband while in transit." 

Numerous other authorities on this point could be cfted, if it was 
not deemed entirely unnecessary to do so. 

The principle has been adhered to by the executive department of 
the government from the time when Mr. Jefferson was secretary of 
state to the présent day. Mr. Jeif erson said in 1793 : 

"Our citizens hâve always been free to make, vend, and export arms. It is 
the constant occupation and livelihood of some of them. To suppress their 
callings — the only meaus, perhaps, of their subsistence — because a war exists 
In foreign and distant countries, in which we hâve no concem, would scarcely 
be expected. It would be hard in principle and impossible in practlce. The 
law of nations, theiefore, respecting the rights of those at peace, does not 
requlre from them such an Internai dérangement in their occupation." 

To the same effect are numerous other expressions and déclarations 
of the executive department of the government from the earliest 
period of the country to the présent time. See 3 Whart. Int. Law 
Dig. par. 391, tit. "Munitions of War." 

AffldaA'its in the cause purport to show that the vessels which make 
the exportations of mules and horses of which the bills complain are 
priva te merchant vessels; that they are commanded by their usual 
ofQcers, appointed and paid by the owners; that they are manned by 
their usual private crews, which are also paid by the owners; that 
they are not equipped for war; that they are not in the military serv- 
ice of Great Britain, nor controlled by the naval authorities of that 
nation; that they carry the mules and horses as they would carry any 
other cargo; and that the mules and horses are to be landed, not on 
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the terrîtory of the South African Eepublic or the Orange Free State, 
but in Cape Colony, which. is territory belonging to Great Britain. If 
thèse aflSdaTits set ont the facts truly, it is difficult to see how a cause 
of complaint can arise. If a belligerent may come to this country 
and buy munitions of war, it seems clear that he may export them as 
freight in private merchant vessels of his own or any other nation- 
ality, as cargo could be erported by the gênerai public. 

Another considération in this cause is whether the allégations of 
threatened injury to the property rights of the complainants would 
in any case warrant the interposition of a court of equity. The theory 
of the complainants is that, if the injunction issues in this cause, the 
war will cease, but that, if thèse horses and mules are allowed to go 
to South Africa, the war will be carried on, and one of the results of 
its further prosecution will be the destruction of the complainants' 
property in South Africa. It is not claimed, of course, that the horses 
and mules are to be used specially to destroy the property of the com- 
plainants. In such cases as the présent one, where the aid of equity 
is invoked to protect property rights, the injury apprehended must 
be a clear and reasonable one, proximately resulting from the act 
sought to be enjoined. The injury apprehended by the complainants 
from the shipping of the mules and horses seems to be remote, indis- 
tinct, and entirely spéculative. It seems clear that, eren if this cause 
were within the cognizance of this court, there is herein no such con- 
nection of cause and effect between the shipment of the animais and 
the destruction of complainants' property as could sustain an aver- 
ment of threatened irréparable injury, and that the averment that 
the war would cease if the shipments are stopped, which, in the na- 
ture of things, can only be an expression of opinion and hope concem- 
ing a matter hardly susceptible of proof, could not be made the basis 
for judicial action. 

It may be well to notice that there is nothing in this cause upon 
which could be founded a charge that the neutrality statutes of the 
United States are being violated. A citation of authorities on this 
point is deemed unnecessary. While I apprehend fully that the com- 
plainants are not claiming through or because of the neutrality stat- 
utes, still it would seem that there exists at least a presumption that 
the United States hâve been careful to provide in those statutes for 
the punishment of every breach of neutrality recognized by this coun- 
try. 

But the nature of this cause is such that none of the considérations 
hereinabove set out need bé decided, for the reason that a view of this 
case présents itself which is paramount to ail its other aspects, and 
leads irresistibly to the conclusion that the rule nisi must be denied. 
That view is that the case is a political one, of which a court of equity 
can take no cognizance, and which, in the very nature of governmental 
things, must belong to the executive branch of the government. No 
précèdent or authority bas been cited to the court which, in its opin- 
ion, could even remotely sustain the cause of the complainants. No 
case has béen cited, nor do I believe that any could bave been cited, 
presenting issues similar to those of this cause. The three complain- 
ants are private citizens. It is true that the complainant Pierce avers 
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that He îs consnl gênerai of the Orange Free State; but îiîs demand is 
exclusively a personal one, and he must be deemed to be suing in bis 
Personal capacity. One of the complainants is an alien and a citizen 
of the Orange Pree State. Only one of the complainants is alleged 
to be a citizen of the United States. They own property in the South 
African Republic and the Orange Pree State, foreign countries now 
at war with Great Britain. They fear that the war, if continued, will 
resuit in the destruction of their property. They believe that, if the 
shipments of mules and horses from this port are stopped, the war 
will cease. They claim that, by virtue of a déclaration of inter- 
national law contained in an international treaty to which the foreign 
countries in which their property is situated were not parties, they 
hâve the personal right to enjoin the shipments for the purpose of 
stopping ttie war, and thus saving their property from the destruction 
which they apprehend will resuit to it from a continuation of the 
war. When complainants' cause is thus analyzed, and the nature of 
the alleged right under the treaty is considered, it is obvions that a 
court of equity cannot take cognizance of the cause. The main case 
relied on by the counsel for the complainants is the case of Emperor 
of Austria t. Day, 3 De Gex, F. & J. 217 (English Chancery Reports), 
in which the emperor of Austria sought and obtained an injunction 
to restrain the manufacture in England of a large quantity of notes 
purporting to be receivable as money in, and to be guarantied by, 
Hungary. That action was brought by the emperor of Austria as the 
sovereign and représentative of his nation, and the case turned and 
was decided on considérations entirely différent from, and in no man- 
ner resembling, those presented in this cause. It may be worth 
noticing that the counsel for the emperor of Austria freely conceded 
in the argument of the case that the exportation of munitions of war 
could not be enjoined. I am clearly of opinion that this cause is not 
within the cognizance of this court, and for that reason the mie nisi 
must be denied. 

BOARMAN, District Judge, who sat in this cause with PAR- 
LAiîGE, District Judge, concurs in the opinion. 



a. 3. LtrCB HOP CO. T. MEEKEK et aL 

(Circuit Court, D. Oregon. April 17, 1901.) 

L Equrrr — .Toîusdiction— Adéquate Rkmkdy at Law. 

A bill alleged that complainant, by a contract wIth défendant, ptir- 
chased the entire crop of hops to be raised by défendant the ensuing 
season, and made advances thereon to enable défendant to raise and 
secute the crop, the agreement being that complainant should market the 
same, and that, after the advances were deducted, the remalnder should 
be equally divided between the parties; that défendant had refused to 
deliver the hops, but had secreted the same and falsely understated the 
aœount An Injunction was prayed to restrain défendant from dispos- 
ing of sueh hops. Eeld, that the bill stated a cause of action In equity for 
an accounting and division of the profits In accordance with the con- 
tract; that the allégation of ownershlp In complainant was merely ln«I- 
lOS F.— 30 
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.,1 dental to STich, relief, and dld not restrlet complainant • to Its remedy at 
law by repleyin or trover,— the entire fâcts alleged, In effect, making the 
parties partners In the pf oflts of the crop. 

3. CONTKACTS— CONSTBUCTIOÎI. ' 

By a eoutraet, complalnant agreed to purchase a crop of hops to be 
ralsed by défendant, and to advance, as required to enable defendajit to 
secure the same, seven cents per pound; tlie proceeds of the hops, when 
sold by complalnant, above the amount of the advances, to be equally 
diTlded between them. The contract further provided that défendant 
mlght, al his option, retain half the crop, by paylng to complalnant seven 
cents per pound for the same. Défendant obtained advances to an amount 
considerably exceeding seven cents per pound on the crop actually raised, 
and afterwards sought to exercise hls option to retaln half the crop by 
paying the sum of seven cents per pound to complalnant. Held, that the 
contract contemplated an equal division of the profits, and that défendant 
could not exercise his option to retain half the crop la specie without re- 
paying one-half of the advances actually recelved. 

In Equity. Suit for enforcement of contract. 
Dolph, Mallory, Simon & Gearin, for complainant. 
Pipes & TifEt, for défendants. 

BEIUNGrEE, District Judge. The défendant Hirschberg is the 
owner of a hop jard near Independence, Or., wldch was leased 
to the défendant Meeker for the year 1900. Hirschberg was to re- 
ceive one-fourth the crop raised, as rental. It is alleged in the com- 
plaint that Meeker, being without the necessary means to cultivate 
and to care for the crop, entered into a contract in writing with 
the Luce Hop (Company whereby, in considération of the sum of 
|1,000 to him paid as an advance, he sold and conveyed unto the Com- 
pany the entire three-fourths of the crop for the season of 1900, upon 
thèse conditions, among others: That Meeker should deliver ail the 
hops subject to the contract at the Southern Paciiic Kailroad station 
at Independence, Or. That the complainant was to pay in advance 
to Meeker the sum of 7 cents per pound for each pound of hops so 
delivered, — such advances to be without interest, — and from time to 
time, as required, to harvest, pick, baie, and deliver said hops. Thèse 
payments were to be made as follows: $1,000 in advance, on signing 
the contract; |1,000 May 1, 1900; $400 August 1, 1900; the balance 
due at and during the harvest, as required to pay the expenses of 
securing the crop. That the complainant should market the entire 
product of the crop growing upon the premises, and, after deducting 
the amounts advanced from the net sales of said hops, the residue 
should be equally divided betwéen Meeker and the complainant. 
That Meeker should hâve the right to retain one-half of said crop, 
provided he elected to do so on or before the Ist day of November, 
1900, and at the same time paid to the complainant, cash in hand, 7 
cents per pound for said hops so retained, and that upon said ré- 
tention and payment said hops should become the properly of Meeker. 
That ail moneys to become due to Meeker after the payment of com- 
plainant's claims on the agreement were to be paid to the défendant 
the Independence National Bank. In pursuance of this agreement, 
the complainant advanced moneys to Meeker, from time to time, ag- 
gregating a total of $8,400. The complaint allèges that the total 
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hop crop raised on the premises for that year was 177,777 pounds, of 
which, after deducting the one-fourth belonging to Hirschberg as 
rental, there remained 133,333 pounds subject to the contract be- 
tween the complainant and Meeker, the profits of which were to be 
equally divided between them. The complaint allèges that Meeker 
f ailed and refused to deliver any part of the hop crop at the railroad 
station in Independence as he had contracted to do, more than 211 
baies, and that on the 20th day of October, 1900, said Meeker, pre- 
tending to exercise his option to retain one-half of the said three- 
fourths of said hop crop, and with intent to cheat and defraud the 
complainant ont of a large amount of said hops, falsely pretended and 
represented that the entire product of said hop yards for the season 
of 190U was 103,072 pounds, and no more, and that, after deducting 
therefrom the one-fourth interest of Hirschberg, there remained 
subject to said contract 77,304 pounds of hops, and no more; and it 
is alleged that thereupon Meeker pretended and represented that one- 
half of said crop covered by said agreement was 38,652 pounds, and 
no more, and then offered to pay to complainant the sum of |2,705.64, 
and no more, — that being 7 cents per pound for the said 38,652 
pounds of hops so claimed and pretended by Meeker to be one-half 
of the crop covered by the contract, — and that thereafter, without 
the authority and knowledge of the complainant, Meeker pretended 
to hâve sold the one-half of said hop crop to the Independence 
National Bank, which bank claims to own said hops by reason of said 
pretended purchase, and offered to pay to the complainant said sum 
of 12,705.64, which oflfer was refused. It is alleged that Meeker, 
Hirschberg, the said national bank, and other persons hâve con- 
spired together to wrong and injure the complainant, and to that end 
hâve secreted the hops subject to the said contract, and denied to the 
complainant ail access to and ail control over the same, and threaten 
to, and, unless restrained by the order of the court, will, sell the said 
hops, and remove the same beyond the control of the complainant, 
and out of the jurisdiction of this court. Pending this suit, upon an 
order of the court therefor, entered in pursuance of a stipulation be- 
tween the parties, the crops in controversy were sold to the com- 
plainant for 12| cents per pound, and of the purchase price there 
was deposited in court $2,250.66 by the complainant pending the dé- 
termination of the suit. 

The défendants contend that, upon the facts alleged in the com- 
plaint, the complainant, as the owner of the hops in question, could 
hâve lirought its action for replevin or trover upon refusai of the 
défendants to deliver the same, and that, the complainant having a 
complète and adéquate remedy at law, the case is not one for équi- 
table relief, and therefore the complainant's bill should be dismissed. 
It is true that the complainant claims to be the owner of the hops in 
question, but the object of the suit is not the recovery of the posses- 
sion of tlie hops. The averment of ownership is a mère statement of 
a fact material in the case, not necessarily décisive of the right to 
the équitable relief claimed. The complaint allèges that the com- 
plainant and Meeker became and were partners in the profits which 
might arise from the sale of the hops at a price in excess of 7 cents 
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per pound. The bill is brougM for the purpose of affording the com- 
plainant an opportunity to examine the hops in the place where they 
are stored, and to market the same for the purpose of ascertaining 
and dividing the profits arising fi'om the sale thereof in accordance 
with the terms of the contract, and for such other and further relief 
as the circumstances of the case maj require. It does not follow 
that, because the complainant is the owner of the légal title to the 
property in the profits arising from which he concèdes an interest in 
his adversary, he is thereby precluded from bringing a suit in equity 
for the purposes of an accounting and a division of the profits in such 
property. This is what the comi)' ;inant seeks, and its reliance upon 
the légal title, so far as it relies upon it at ail, is merely a means to 
tlie end of such accounting and division. The trouble in the case 
grows ont of the fact that the advance made to Meeker of 7 cents 
per pound under the contract was for an estimated crop of at least 
120,000 pounds, while the actual crop, so far as appears, was but a 
little above 77,000 pounds. By tendering to the complainant 7 cents 
per pound upon one-half of the actual crop, for the purpose of re- 
taining ownership in that half, while at the same time retaining the 
advances actually made upon such half, Meeker would be placed in a 
position of undue advantage over the complainant. The answer ad- 
mits that the profits of the crop would hâve had to be equally divided 
between the hop company and Meeker, had it not been for the exer- 
cise by Meeker of his option to retain one-half of the crop on the pay- 
ment of 7 cents per pound for the hops so retained. Upon such a 
division of profits the aecount would hâve stood thus: 
Total crop for division under the contract, 78.2S4 pounds. There 

was realized for thèse hops 12% cents per pound $9,981 21 

Deduct advances by complainant 8,400 00 

Leaving the amount to be divided as profits 1,581 21 

Share of each party 790 60 

But, if Meeker's attempt to exercise his option is maintained, the 

aecount will stand thus: 

Amount realized for hops $9,981 21 

Amount necessary to be returned by Meeker as advances on 39,142 

pounds of hops 2,739 94. 

Which sum, deducted from $4,990.60, being half of the amount real- 
ized for the entire crop, leaves a profit to Meelier of $2,2i30.66. ., . 2,250 66 

Amount advanced by the complainant $8,400 00 

Amount tendered by Meeker on the half retained by him 2,739 94 

Proceeds of the remaining half of the crop 4,990 60 

Total amount realized by the complainant 7,730 54 

Loss to complainant 6C9 46 

It clearly appears from the terms of the contract, and is admitted 
by the défendants, that the parties intended an equal division of 
profits. The option to Meeker to retain one-half of the crop upon pay- 
ment of 7 cents per pound to the complainant was intended to permit 
a division of the crop, instead of the proceeds. It assumed that the 
advances made by the complainant would be upon the basis of 7 cents 
per pound upon the crop, but, instead of this, the défendant Meeker 
actually received a much larger sum. The complainant was required 
to advance upon the crop of 78,284 pounds |5,479.88. It advanced 



469 

instead $8,400. To permit Meeker, after receiving |8,400 as an ad- 
vance of 7 cents per pound upon the crop, to retain one-half of the 
crop as his interest upon repaying to the complainant |2,739.94, 
would operate as a fraud on the latter. (ïhe tender actually made 
was |2,706.97, an insuflScient amount in any view of the case.) I am 
of the opinion that Meeker was required, as a condition to the exer- 
cise of the option to retain one-half of the crop, to repay at least 
what complainant had advanced to him on account of the hops so re- 
tained. It is the intention of the contract to require a payment of 
the amount advanced on the hops retained, as a condition to Meeker's 
right to exercise the option in question. The amount to be repaid is 
stated as 7 cents per pound, because that was what complainant was 
required to advance, and what, as I assume, it intended to advance. 
In no event could Meeker retain half the crop unless he repaid to 
the complainant on the basis upon which he received thèse advances. 
He must, in other words, offer to pay upon the basis of a crop of 120,- 
000 pounds, since he coUected advances upon such an estimate. He 
will not be allowed to say that he received more than he was entitled 
to, for the purpose of justifying his rétention of half the crop on the 
tender made. In other words, he must offer to repay according to the 
measure by which he was paid, 

The answer of the bank and of Hirschberg shows that they had 
knowledge of this contract, and of the conditions upon which Meek- 
er's right to the hops which. he attempted to sell to the other défend- 
ants depended. They theref ore took with notice, and their rights are 
no greater than those of the défendant Meeker. 

Ont of the |2,250.66 deposited in court, the complainant is entitled 
to be paid the sum of §1,460.06, with its costs in this suit. The 
défendant the Independence National Bank is entitled to the residue. 



LIVINGSTON V. D'ORGBNOY. 
(District Court, D. Louisiana. 1809.)i 

BjBCTMBNT— StAY AT REQUBBT OF ThTRD PARTY. 

Plaintiff brought ejectment. Défendant justlfled the ouster as an offi- 
ciai act wtiile marshal of the United States, in pursuance of an act of 
congress, and denied any other removal, interférence, or possession of 
the premlses. Défendant was no longer an officer of the United States. 
The attorney of the United States moved that the proceedings be stayed. 
Held that, as it would be wrong to décide the righta of the United States 
In a suit agalnst one no longer an officer thereof, the proceedings would 
be stayed. 

In Ejectment. Proceedings stayed by a third person. 

The original pétition stated that the plaintiff was In possession of the 
batture, a tract of land within the limits of the city of New Orléans, and, 
that the défendant ousted him of his possession, and stUl kept him out. Be- 

1 This case has been heretofore reported in 1 Mart. (O. S.) 86, and is now 
published in this séries, so as to include thereln ail circuit and district court 
cases elsewhere reported which hâve been Inadvertently omitted from the 
Fédéral Reporter or the Fédéral Cases. 
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sides a clalm of ?150,000 for flamages, It concluded with a prayer that the 
plaintiff might be restored to his possession. The défendant justifled the 
ouster as au officiai act whlle he was marshal of the United States, in pur- 
suance of an act of congress (8 Laws U. S. 317); and he denied any other 
removal, interférence, or possession of the premises. The pleadings were 
amended by consent. The new pétition stated the plaintilï's title to the prem- 
ises, the daim set up by the corporation of the city, tlie jiidgment thereon. 
and a perpétuai Injunction quieting his title, and the ouster. It concluded 
with a prayer for restitution and gênerai relief. To this amended pétition 
the defendant's answer was the same as to the original, cxcept that the last 
clause, denying the removal, otherwise than as marshal, the interférence. 
and possession, was omltted. The plaintiff demurred to the answer, and the 
défendant joined in the demurrer. When the demurrer was about to be 
argued, the attorney of the United States, T. Koblnson, read the aiEdavit of 
James Mather, stating the possession of the United States, their exercise of 
acts of ownership on the premises, their offlcers having at one time allowed 
the people to take dirt therefrom, and at another recalled this permission, 
the want of interest in the défendant, and the deponent's belief that the 
sole object of the plaintiff was to gain possession and oust the United States. 
The attorney next drew the attention of the court to the original and 
amended pleadings. He observed that the flrst pétition claimed .^150,000, 
and the apswer thereto denied everything but the ouster, whlch it justifled; 
that the second pétition claimed no spécial damage, and the answer was 
amended by striking out whatever had been at flrst denied. On thèse sug- 
gestions, he moved that the plaintiff be ordered to show cause why the pro- 
ceedings should not be stayed, as fictitious and collusive, and because, too, 
the défendant claimed not (notwithstanding his implied admission in the 
answer) any right of possession or property in the premises, and therefore 
was entlrely uninterested, while the interest of a third party, viz. the 
United States, was sought to be affected, and the possession of the premises 
obtalned from them. On this the plaintiff offered to allow the United States 
to be made parties to the suit; but the offer was not accepted, on the 
ground that the United States could not be made défendants in any case, 
and in the présent could not malse themselves plaintift's, for no right of 
theirs had been violated, and they had nothing to claim. The plaintiff next 
showed cause. He denied the fiction and collusion, the want of interest In 
the défendant, and that his only motive in bringing the suit was to affect 
the interest of the United States. At his request, and by consent, the de- 
fendant veas sworn. He deposed that he dld not claim any right of prop- 
erty or possession in the premises, and asserted he would not prevent the 
plaintiff from taking possession if he attempted it. He admitted he had 
given his consent to the amendment of the pleadings, on the assurance he 
had received that the plaintiff would claim no damages from him, and had 
no other object in view but the possession of the premises, and that, if such 
assurance had not been given him, he never would bave consented to the 
amendment. He declared that no communication, verbal or written, had 
passed between him and the plaintiff, except a letter annouiicing the plain- 
tiflf's Intention to bring the suit. The attorney having advaneed, as a pre- 
sumption of collusion, that Paillette, the gênerai agent of the plaintiff, was 
the defendant's counsel, the plaintiff admitted the fact, but said that Pail- 
lette had no other agency in the plaintiffi's behalf, but recelving the pétition 
inclosed to him from New York, liling it, and delivering the plaintiff's letter 
to the défendant. Paillette, being sworn, deposed he had given the défend- 
ant to understand that the plaintiff would not claim damages from him, and 
expected only to gain possession, and that he had advised the défendant to 
consent "to the amendment. A letter of the défendant to the recorder was 
then read. It contained thèse expressions: "It appears that Mr. Livlngston 
has desisted from ail pursuit against me, and that his only object is to be 
reinstated in his possession." In the conclusion the défendant begged the 
recorder not to communicate this iiuormatlon, which he declared to appear 
to him very true. Another letter was also read, in which the défendant 
declined allowing the law ofiBcers of the corporation to join his counsel in 
the défense of the suit. 
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T. Eobinson and Moreau & Martin, for the United States. 
Paillette & Alexander, for défendant. 

HALL, District Judge. It appears that the défendant is not in 
the least interested in the décision of this case. No damages are 
to be recovered of him, because none are prayed for. ïïe is not 
to be deprived of possession, because he never had any; and, if ever 
he had, he has since ceased to hold it. The circumstance of Pail- 
lette being the plaintiff's agent and the defendant's counsel at flrst 
blush might excite suspicion; but, when it ajjpears he has always 
been of counsel for the défendant in his causes, collusion cannot be 
inferred from it. Altbough there is no direct évidence of collusion 
between the parties, yet it is certain a kind of understanding exists 
between them. The impression made on the defendant's mind, 
clearly, was that he was totally hors de combat; that no damages 
were to be recovered of him, and therefore he was totally uninter- 
ested, and became quite indiffèrent as to the issue of the suit; for, 
he has told us he had neither possession nor projyerty, and he should 
hâve averred so in the pleadings. I do not think that his refusai to 
blend his interest with that of the corporation Ought to hâve any 
influence in the décision of the motion. It is clear that the United 
States claim the premises. They hâve dispossessed the plaintiff, and 
his object now is to regain the possession. If any one is in pos- 
session, the United States, are; and this fact is swom to by Mather. 
The interests of the United States alone are at stake. The défend- 
ant cannot be expected to défend them. It is immaterial to him 
what opinion the court pronounces on the legality of the president's 
orders, or whether it adjudges the possession of the batture to the 
plaintiff or not. There is nothing adverse in the case. Courts of 
justice are to décide on real contests. They are never to be used 
as instruments to work injustice, wound the feelings or affect the 
interests of others, through the intervention of flctitious or uninter- 
ested parties. The défendant can only be considered as a feigned 
ejector. It is a standing rule in actions of ejectments that no plain- 
tiff shall proceed to recover the land, without giving the tenant in 
possession a déclaration and making him a défendant. Otherwise, 
the court would be instrumental in doing an injury to a third per- 
son, because a déclaration might be served on a stranger, a feint 
défense made and a verdict, judgment and exécution obtained, with- 
out the tenant having any notice of it. This would be the case if 
the court were to proceed in this suit. The défendant is no longer 
an ofificer of the United States. It would be wrong to décide on their 
rights in a suit against him. If the United States, who claim the 
premises, cannot be made défendants, it becomes their dignity to 
establish a tribunal in which the controversy may be determined. 
It is much regretted that it has not been already done. Proceed- 
ings are not often stayed at the instance of a third party, but the 
court certainly possess the power to stay them. In the case cited 
from Cowper, Lord Mansfield said: "If the Chevalier d'Eon had 
applied to the court, as a person whose feelings were sought to be 
wounded in the suit, and prayed that the suit might be stopped, 
the court would hâve instantly done it." Proceedings stayed. 
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BALL V. WARRINGTON. 

(Circuit Court of Appeals, Third Circuit April 29, 1901.) 

No. 27. 

1, Jddgmbnt abainst Corporation— Bpfect as Evidence against Stock- 

HOLDER— ImPKACHMENT FOR FbATJD. 

Under the law of Kansas, a judgment against a corporation is not con- 
clusive against a stockholder wlio was not a party to ttie action, if It was 
obtained tlirough fraud or collusion, although it can only be impeaclied 
for fraud or want of Jurisdiction; hence, under the "full faith and crédit" 
clause of the constitution, such a Judgment rendered by a court of Kan- 
sas is required to be given the same effect, but no greater, in an action 
against a stockholder in a court of another Jurisdiction. 

2. Corporation — Action against Stockholder— Pleading. 

In an action of assumpsit In a fédéral court in Pennsylvanla against a 
stockholder In a Kansas corporation to enforee his additional statutory 
liability, the plaintiffi being a judgment créditer of the corporation, the de- 
fendant may introduce évidence under a plea of non assumpsit to im- 
peaeh the validity of plaintiff's judgment for fraud, where an affldavit 
of défense setting up such spécial matter bas been filed in accordance 
with the state practice. 
8. Trial— Questions for Jury — Fraud. 

Fraud is a question of fact, which, where the facts are In dispute and 
the évidence is conflicting, should be submltted to the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
See 102 Fed. 1000. 

J. Morris Waln and A. U. Bannard, for plaintiff in error. 
E. Spencer Miller, for défendant in error. 

Before ACHESON and GEAY, Circuit Judges, and BUFFINGTON, 
District Judge, 

BUFFENGTON, District Judge. William E. Bail, trustée, the 
plaintiff in error, brought an action at law in the court below against 
Anna M. Warrington to enforee her statutory double liability as a 
shareholder of the Kansas Savings Bank, a corporation of the state 
of Kansas. The constitution of that state (article 12, § 2) provides, 
"Dues from corporations shall be secured by individual liability of 
stockholders to an additional amount equal to the stock owned by 
each stockholder." In pursuance of the statutory provisions of the 
state, the plaintiff brought suit in the district court of Harvey county, 
Kan., against the bank upon a certiflcate of deposit, and on June 
18, 1891, recovered a judgment by default in the sum of |10,220. 
On May 12, 1 892, an exécution was issued on said judgment, which on 
May 17, 1892, the sheriff retumed unsatisfied. The plaintiff then 
brought this suit in the circuit court for the Eastem district of 
Pennsylvania against Anna M. Warrington to enforee her liability as 
a shareholder, and flled a statement of claim in conformity with the 
Pennsylvania procédure act of 1887; the practice under such act 
being adopted and followed by the circuit court. The défendant 
thereupon flléd an affldavit of défense, in which she alleged, inter 
ftlia, that the judgment against the Kansas Savings Bank was fraudu- 
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lent, that it had been obtained by collusion between the plaintiff 
and the représentatives of the bank, and that the object of the col- 
lusion was to avoid a défense which existed, enable the plaintiff to 
obtain a judgment and pursue the défendant and other stockholders. 
Deeming the afQdavit of défense insuflBcient, the circuit court entered 
judgment for the plaintiff. That judgment was reversed by this 
court OVarrington v. BaU, 33 C. C. A. 609, 90 Fed. 4&4); the court 
holding that the défendant could défend on the ground of fraud. On 
a trial of the cause upon that issue the jury found for the défendant, 
and on entry of judgment in favor of défendant a writ of error to 
this court was sued out by plaintiff. The error assigned may be 
resolved into four heada: First, the judgment of Bail, trustée, 
against the Kansas Savings Bank is conclusive upon the défendant, 
and she cannot attack it in this case, though it was obtained by fraud 
and collusion; second, if fraud and collusion in obtaining the judg- 
ment will avail to defeat it, such défense is an équitable one only, 
and the défendant cannot avail herself of it in the présent action at 
law; third, évidence bearing on the question of fraud was not ad- 
missible under the pleadings; and, lastly, the évidence was not suf- 
flcient to justify submission to the jury of the question of fraud. 

The flrst and second questions were settled by this court when this 
case was hère before. In an opinion of marked clearness and sound 
reasoning, Judge Butler demonstrated that both under the ruling 
of the highest court of Kansas (Bail v. Reese, 58 Kan. 614, 50 Pac. 
S75), and in conformity with well-recognized principles of law, the 
judgment against the company was not conclusive upon the share- 
holder, when obtained by fraud and collusion. Since our décision 
above cited, the suprême court of Kansas has, in a case involving the 
statntory liability hère in question, re-enunciated its ruling that a 
judgment obtained against the corporation "is conclusive against 
the shareholders, and can be impeached onlv for fraud or lack of 
jurisdiction." Steffins v. Gurney, 61 Kan. 295, 59 Pac. 726. In 
Bank v. Farnum, 176 U. S. 643, 20 Sup. Ct. 506, 44 L. Ed. 619, the 
suprême court of the United States, citing Bail v. Eeese, supra, to 
évidence the effect given in Kansas to a judgment against the corpo- 
ration, and quoting from that case as follows: "In the absence of 
fraud and collusion, the judgment must be held to be final and con- 
clusive against the stockholder if the court rendering it has final 
jurisdiction," — says: "This représentative character of the corpo- 
ration has been affirmed bv this court in several cases. In Hawkins 
V. Glenn. 131 U. S. 319, 9 Sup. Ct 739, 33 L. Ed. 184, it was held that, 
'in the absence of fraud, stockholders are bound by a decree against 
their corporation in respect to corporate matters, and such a decree 
is not open to collatéral attack.' " In view of thèse décisions, it was 
clearly the duty of the court below to hold, as it did, that the judg- 
ment against the Kansas Savings Bank Company, to which the de- 
fendant was not a party, if obtained by fraud and collusion, was not 
conclusive upon her. And inasmuch as that court gave the judgment 
the same force and crédit conceded to it in Kansas, namely, that, in 
the absence of fraud and collusion, it was final and conclusive against 
the stockholder, there was no violation of the constitutional pro- 
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Tision thàt "full force and crédit shall be given in eacli state to public 
acts, records, and judieial proceedings of eyery other state." That 
the défense of fraud was an available défense at law, and the défend- 
ant in tMs case was net required to go into a court of equity for relief, 
was decided by this court wiien the case was hère before. 

We are also of opinion the évidence bearing on the question of 
fraud was admissible under the pleadings. The rules of local courts 
do not regulate the procédure of the circuit court. Its procédure, 
as we hâve noted, is, in cases like the présent, adapted to the 
Pennsylvania procédure act of 1887. That act provides (section 7), 
"The défendant in the action of assumpsit shall be at liberty, in addi- 
tion to the plea of 'non-assumpsit,' to plead payment, set off, and, 
also the bar of statute of limitation, and no other pleas." The pleas 
in this case were non assumpsit, payment, and set-off. Moreover, the 
plailitifl was fully advised by the affldavit of défense of the spécial 
matter which the défendant proposed to prove. In Pennock v. Ken- 
nedy, 153 Pa. 581, 26 Atl. 15, the suprême court of Pennsylvania, 
construing this act, said: 

"The act déclares that the défendant in ail actions of assumpsit shall, If 
required so to do by the plaintiff, reply to the plaintiffi's statement of his 
cause of action by an affldavit of défense. This affldavit serves a double 
purpose: It discloses to the courts facts which, if made to appear to the 
satisfaction of a jury, would make a good défense, and so carries the case to 
a jury for détermination. It is also a notice of spécial matter to the plaintiff." 

We are also of opinion the évidence adduced by the défendant was 
such as to necessitate the submission to the jury of the question of 
fraud. So far as the évidence before the court below is concemed, 
the bank had a clear défense to the claim. The facts shown by the 
proofs were that the plaintiiî, as trustée, held a note of the Arkansas 
Valley Land & Loan Company which matured January 27, 1891. On 
this note one W. Gr. Oldfleld, three men named McClain, and the 
plaintiff, as an individual, were indorsers. Oldfleld and the McClains 
were sole owners of the Arkansas Company, the maker of the note. 
On September 27, 1890, Oldfleld, who had become cashier of the Kan- 
sas Savings Bank, took up this note, thereby relieving plaintiiî on his 
indorsement, and gave him a paper in which he falsely and without 
authority certifled that W. E. Bail, trustée, had deposited in the 
Kansas feavings Bank $9,662.11, jmyable on the return of the certifl- 
cate on January 27, 1891, with interest at 8 per cent. In point of 
fact, no money was deposited by Bail in the Kansas Savings Bank, 
nor was any considération whatever shown to hâve been received by 
such bank for its purported obligation. There was no knowledge or 
ratification by the directors of the bank of the transaction. Indeed, 
the majority of the directors did not know that any such paper 
had been issued, or that suit was brought upon it, until after judg- 
ment was entered. The bank itself was incorporated March 19, 
1890, and began business April 10, 1890. On March 15, 1890, the de- 
fendant paid for 42 shares of stock |4,200. But two meetings of the 
board of directors were held, — one March 23, 1890, to elect offlcers, 
and one November 21, 1890, to authorize an assignment. No other 
business was transacted by the board at thèse meetings. Good faith 
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to the stockholders required that a défense be made to thé plaintiff's 
suit, and it is difi&cult to conceive how the omission to make it is con- 
sistent with honesty to them. It was not defended. The testimony 
on behalf of the défendant in the court below tends to show that no 
défense was made by the assignée, because so advised by counsel for 
the plaintiff, who was alleged to hâve been counsel for the assignée 
as well. The testimony in that regard was conflicting, but, being 
conflicting, we thinli the court below would hâve erred, in view of ail 
the facts and circumstances shown, had it refused to submit the case 
to the jury; the gênerai rule of law being that fraud is a question of 
fact, and when facts are disputed the jury shall décide. We see 
no error in the court subraitting the issue to the jury. The iudgment 
of the circuit court is afflrmed. 
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(Circuit Court ot Appeals, Third Circuit. April 29, 1901.) 

No. 10. 

National Banks— Stockholdbbs Subject to Assessment— Pledgee. 

A pledgee ol stiares of stocli in a national bank as collatéral security 
for a debt due him from the owner, with power of attomey to transfer 
the same on the books of the bank, does not become a stockhoUler, and 
liable to an assessment as such on the failure of the bank, contrary to his 
Intention, by causing the stock to be transferred into the name of an 
employé, who holds it for the beneflt of ail parties intercsted, nor by any 
other action which is required or is proper for the protection of both his 
own Interests and those of the pledgor, and not inconsistent with his ré- 
tention of the stock merely as pledgee, such as paying an assessment 
required by the comptroller to make good the impaired capital of the 
bank, and charging the amount to the pledgor. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

John G. Johnson and Asa W. Waters, for plaintiff in error. 
Eichard C. Dale, for défendant in error. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought by George 
H. niggins, receiver of the Keystone National Bank of Erie, an in- 
soh^ent national banking association, against the Fidelity Insurance, 
Trust & Safe-Deposit Company, to recover the amount of an assess- 
ment on stockholders of the bank, made under section 5151 of the 
Eevised Statutes, upon the allégation that the défendant was a share- 
holder of the bank at the time of its failure, and thus liable to cred- 
itors for the assessment sued for. It appears that on November 15, 
1890, the défendant company made a loan of $15,000 to the flrm of 
Delamater & Ce. (in renewal of prior loans), for which Delamater 
& Co. gave to the défendant their note for |15,000, dated November 
15, 1890, payable in 60 days, and as collatéral security for the pay^ 
ment of this note deposited with the défendant 230 shares of the 
capital stock of the Keystone National Bank of Erie, each share 
being of the par value of |100; 130 shares thereof standing in the 



476 108 FEDERAL REPORTER. 

name of George B. Delamater, and 100 shares thereof standing în tSe 
name of George W. Delamater. With the certiflcates of the stock 
tlius deposited, blank powers of attorney to assign and transfer the 
same, signed by George B. Delamater and George W. Delamater, 
respectively, were delivered to the défendant. On December 5, 1890, 
the firm of Delamater & Co. made a gênerai assignment for the ben- 
eflt of creditors. On January 10, 1891, the défendant sent to the 
Keystone National Bank of Erie the original certiflcates so deposited 
as collatéral, with direction to the bank to transfer the same into 
the name of W. W. Hand, who was a clerk in the employ of the de- 
fendant. This transfer was made on the books of the bank, and 
new certiflcates were issued in the name of W. "W. Hand, dated 
January 15, 1891, and were transmitted by the bank to the défend- 
ant. Hand signed a transfer in blank on the back of each of the 
new certiflcates, and in that form they were retained by the défend- 
ant. On March 16, 1892, the comptroUer of the currency, finding 
that the capital of the bank was impaired, ordered an assessment of 
25 per centum on the capital of the bank to make good the deflciency. 
Tlie défendant paid this assessment, namely, $5,750, on the above- 
named 230 shares of stock, and charged the same to Delamater & 
Co. as an additional advance. On December 22, 1892, pursuant to 
section 5143 of the Eevised Statutes of the United States, with the 
approval of the comptroller of the currency, the capital stock of the 
bank was reduced from $250,000 to $150,000, divided into 1,500 shares 
of flOO each. On January 24, 1893, the défendant sent to the bank 
the certiflcates which had been issued to W. W. Hand for the 230 
shares, and on February 7, 1893, the défendant received from the 
bank a certiflcate in the name of W. W. Hand for 172| shares, being 
the reduced number. Hand signed a transfer in blank on the back 
of the new certiflcate, and in that form it remained in the défend- 
ants' possession. On one or more occasions Hand gave a proxy to 
vote at the annnal meeting of stockholders, and he also gave a proxy 
to vote at the spécial meeting of the stockholders in favor of the 
réduction of the capital stock. On June 20, 1897, the Keystone 
National Bank of Erie closed its doors, and on July 26, 1897, the 
comptroller of the currency appointed a receiver of the bank. On 
November 3, 1897, the comptroller ordered an assessment of 100 per 
centum on the stockholders. The court submitted to the jury the 
question of fact whether or not the défendant had changed its rela- 
tion to the stock from that of pledgee to that of owner. The ques- 
tion so submitted was thus stated by the learned trial judge in bis 
charge: 

"Xtie question Is whether, before this Keystone National Bank failed, the 
défendant eompauy, the Fidelity Trwst Company, of this city, was the real 
owner of thèse shares of stoclc, or whether it continued to be the pledgee of 
the stock, — whether the stock had become theirs In the sensé In which we use 
in ordinary speech the word 'owner,' or whether It had been continued to be 
pledged to thena as collatéral security for the payment of the note which has 
been ofCered In évidence." 

Again, the learned trial judge said to the jury: 

"The whole subject, as I regard it,- — for the présent, at least, — Is a question 
of fact; and that question I repeat is whether the défendant eompany, the 
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Fidelity Trust Company, was, at the time -when this bank went into thé 
hands of the reeeiver, the real o-wrier of thèse shares of stock, or -whetlier it 
continued to hold them as collatéral seourity for the payment of the note 
originaUy given by the Delamaters." 

The verdict of the jury was in favor of the défendant, and subse- 
qnently the court entered judgment for the défendant on the verdict. 

Undoubtedly, this stock originally was pledged by the owners, the 
Delamaters, tO the défendant company, as collatéral security. 
Wrongful conversion by the défendant is negatived by the verdict. 
Upon the finding of the jury it must be accepted as established that 
the défendant did not intentionally change its relation to the stock. 
This, we think, is very clear under the uncontradicted évidence. Did 
the défendant do anything whereby, contrary to its intention, it be- 
came the absolute owner of the stock? The payment of the pro rata 
share of the assessment ordered by the comptroUer of the currency 
to make good the impairment of the capital stock of the bank was for 
the protection and benefit of ail interested in the pledged stock, and 
was entirely consistent with the préservation of the pledge. The 
assent to the réduction of the capital stock of the bank, made agree- 
ably to the statute, under the approval of the comptroller of the 
currency, did not work any préjudice whatever to the pledgors or 
their assignées, and we do not see how it could change the relation 
of the défendant to the stock. It is said, however, that the défend- 
ant had no right to transfer the stock to W. W. Hand without the 
express consent of the Delamaters or their assignées. But we agrée 
with the views expressed by the circuit court that the delivery by the 
Delamaters of the certificates with the blank powers to assign and 
transfer them implied their consent to such a transfer of the stock 
as might be deemed reasonably necessary for the protection of the 
défendant. The transfer to Hand was not in hostility to the pledge, 
but subservient to it. He held the légal title for the benefit of ail 
interested in the stock, — the pledgee flrst, and then the pledgors 
and their assignées. Moreover, neither the pledgors nor their as- 
signées are complaining. They are not parties hère. This suit is by 
the reeeiver of the bank against the défendant company to subject it 
to the Personal liability imposed upon shareholders by section 5151 
of the Eevised Statutes of the United States. Does this record dis- 
close, as against the défendant, any ground for such liability? The 
court below answered the question negatively, and, we think, rightly. 
This conclusion accords with the décisions of the suprême court of 
the United States in Andersen v. Warehouse Co., 111 U. S. 479. 4 
Sup. et. 525. 28 L. Ed. 478, and in Paulv v. Trust Co., 165 U. S. 
606, 619, 17 Sup. et. 465, 41 L. Ed. 844. The stock in the Keystone 
National Bank of Erie owned by the Delamaters, and by them 
pledged to the Fidelity Insurance, Trust & Safe-Deposit Company, 
never stood on the registry or books of the bank in the name of the 
company, and in fact the company was mère pledgee. In Anderson 
V. Warehouse Co., supra, Ohief Justice Waite said: 

"It is also undoubtedly true that the bénéficiai owner of stock registered in 
the name of an irresponsible person may, under some circumstances, be liable 
to creditors as the real shareholder; but it has never, to our knowledge, been 
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held that a mère pledgee of stock is chargoable whore he Is not registered a? 
owner." 

And it was there ruled that a pledgee of national bank stock, who 
was unwilling to assume the liability of a registered sharekolder, act- 
ing in good faith, and with no fraudaient intent, might lawfully cause 
the pledged stock to be transferred to and registered in the name of 
an irresponsible employé for the purpose of perfecting the security 
of the pledgee without incurring a shareholder's liability. Hère 
the défendant company acted in perfect good faith. At the time of 
the transfer to Hand, the Keystone National Bank of Erie was in 
good crédit. Moreover, the défendant was under no personal liabil- 
ity, for it was not registered as owner. The facts of the defendant's 
case, we think, bring it clearly within the principle laid down in 
Pauly V. Trust Oo., supra, namely, that, if one receives shares of the 
stock of a national banking association as collatéral security to him 
for a debt due from the owner, with power of attorney authorizing 
him to transfer the same on the books of the association, and, being 
unwilling to incur the responsibilities of a shareholder as prescribed 
by the statute, causes the shares to be transferred on such books to 
another under an agreement that they are to be held as security for 
the debt due from the real owner to his créditer, the latter acting in 
good faith, and for the purpose only of securing the payment of that 
debt without incurring responsibility of a shareholder, he (the cred- 
itor) will not, although the real owner may, be treated as a share- 
holder, within the meaning of section 5151. We are not able to see 
that any one of the numerous assignments of error is well founded. 
Upon the whole case we are of opinion that judgment in favor of the 
défendant was rightly entered. The judgment of the circuit court is 
afflrmed 



BOARD OF COM'KS OF OURAY COUNTY v. GEER. 

(Circuit Court of Appeals, Eighth Circuit April 13, 1901.) 

No. 1,442. 

1. Appeal—Review— Questions Determined on Former Appeal, 

Questions necessarily involved and determined ou an appeal or wrlt of 
error cannot be again eonsldered on a subséquent appeal or wrlt of error 
in tlie same case. 

2. Same— Reversai. — Procbedings apter Remand. 

The circuit court overruled a demurrer to a défense pleaded by défend- 
ant in its answer, whereupon plalntifC filed a replicatlou to such défense 
in the nature of a confession and avoldance, to which the court sustained 
a demurrer. On a writ of error taken by plaintiff both rulings were as- 
signed as error, and the circuit court of appeals in its opinion held that 
the action of the trial court in overruling the demurrer to the answer was 
correct, but reversed its ruling sustainlng the demurrer to the replication. 
Eeld, that such décision left for trial an issue of fact as to the truth of 
the facts pleaded in avoidance in the replication, and that it was error to 
render judgment for plaintiff on the pleadinga after the cause was re- 
manded. 

3. Intbbest — Coupons peom Municipal Bonds— Colorado Statuts. 

Mills' Ann. St. Oolo. § 2252, which provides that "creditors shall be al- 
lowed to recelve interest ♦ • • for ail moneys after they become due 
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on any bond, bill, promissory note, or other instrument of writing," ap- 
pUes to interest coupons from municipal bonds, which are in effeet promis- 
sory notes issued by the mimicipality in its business, as distinguished 
from its governmental, capacity, and therefore subject to tlie statute, ttie 
same as contracta made by indlviduals. 

In Error to tlie Circuit Court of the United States for the District 
of Colorado. 

This was an action foimded on coupons eut from certain bonds issued by 
the county of Ouray under tlie provisions of an act of tbe gênerai assembly 
of tlie State of Colorado approved April 17, 1899, authorizing the issue of 
bonds, among other purposes, for the satisfaction of judgments. The bonds re- 
cited that they were so issued "in satisfaction at par of judgments and accrued 
interest thereon which had been rendered In the courts of record in this state 
against Ouray county." An answer was flled setting up several défenses, to 
whieh, for the purposes of the présent case, no référence need be made. A 
demurrer, duly interposed to that answer, was sustained by the trial court, 
and an amended answer was thereafter flled, in which, among other défenses 
now requiring no considération, the défendant, now plaintifC in error, allèges 
as foUows: "As an amended seventh défense to the plaintifE's complaint, the 
défendant allèges that there is no record of any judgment by any court against 
the défendant for which the bonds were Issued, the coupons of which are 
sued on in this action." A demurrer was interposed to this seventh défense 
and overruled. Thereupon the plaintifC, now défendant in error, filed a repli- 
cation denying the allégation of the answer to the effeet that no judgments 
had been rendered against the county, and afflrmatively pleading as foUows: 
"And for a fmther replicatlon to the seventh answer, as amended. plaintifC 
avers that he Is the owner of the bonds described in the complaint and the 
coupons upon whieh this action is brought, and that he acquired the same be- 
fore the maturity of said bonds or of said coupons, for a valuable considéra- 
tion, and without notice of any defect; that in eaoh of said bonds so acquired 
by him as aforesaid this défendant expressly deelared, as appears from the 
eopy of the bond in the complaint set forth, that said bonds, and eaeh of 
them, were issued by the défendant under and by virtue of an act of the 
gênerai assembly of the state of Colorado entitled 'An act to enable the sev- 
eral counties of the state to refund their bonded debt which bas matured or 
may hereafter mature, and to issue bonds in satisfaction of bonds and ma- 
tured bonds,' approved April 17, A. D. 1899, in satisfaction at par of judgments 
and accrued Interest thereon which had been rendered In the courts of record 
of this state against said défendant, upon the truth of which déclaration and 
récital this plaintifC relied in the purchase of said bonds, and upon the faith 
and strength of which he paid the considération therefor, as he had a right to 
do, and as défendant intended he should do; and plaintifC avers that défend- 
ant should not now be permitted to show that the déclaration or récital so 
made by défendant was false and untrue, to the damage of plaintifC in the 
premises; and plaintifC further avers that said défendant, by reason of such 
récital and déclaration and the reliance of plalntiff thereon. is estopped from 
claiming, for the purpose of defeating plaintifC's right to reeover in this action, 
that there Is no record of judgments recovered, or that there are no judg- 
ments, or that such judgments are vold for any reason whatsoever." A de- 
murrer was interposed to this replication and sustained by the trial court. 
PlaintifC declined to plead further, final judgment was rendered for the de- 
fendant, and the case was brought to this court by writ of error. The case 
was heard at the May term, A. D. 1899, and the judgment of the lower court 
was reversed, and remanded, with directions to take further proceedings in 
accordance with the views expressed in the opinion. Geer v. Board, 38 0. G. 
A. 250, 97 Fed. 435. The mandate of this court was filed in the court below, 
and when the case came on for a trial plaintifC moved for judgment on the 
pleadings. Défendant objected on the ground that an issue of faet was raised 
by the replieation to the amended answer. Upon an adverse intimation of 
the court, the défendant asked leave to amend the answer, so as to malie it 
unquestionably clear that the défendant disputed plalntiff's right to reeover 
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aa an Innocent purchaser Trtthout knoTrledge at the facts dalmed by It to 
avold the bonds. The court refused to allow the amendment, and sustalned 
plalntlff's motion, and rendered judgment on the pleadings for the plaintW In 
the sum of $9,139.20. Of this smn $6,720 représenta the principal called for 
by the coupons, and the balance, $2,419.20, represents the interest thereon 
from the date of maturlty of the coupons to the date of Judgment. Excep- 
tions havlng been duly saved, a second writ of error ■was sued out, bringing 
the case hère for review. The défendant, by its assignment of errors, chal- 
lenges the correctness of the court's action in rendering a judgment on the 
pleadings, and in allowing interest on the face of the coupons after their 
maturity to the date of rendering judgment. 

Cari J. Sigfrid, Lyman L Henry, and Thomas C. Brown, for plaintifl 
in error. 
Albert E. Pattison, for défendant in error. 

Before CALDWELL and SA^BORÏT, Circuit Judges, and ADAMS, 
District Judge. 

ADA3IS, District Judge, after stating the case as above, delivered 
tbe opinion of the court. 

The judgment of this court on the flrst writ of error is the law of 
this case, from which, under wellsettled authority, we could not, if 
we would, départ, Balch t. Haas, 36 U. S. App. 693, 20 C. C. A. 151, 
73 Fed. 974; Haley v. Kilpatrick (G. 0. A.) 104 Fed. 647 and cases 
cited. We cannot, therefore, now reconsider any question which was 
necessarily involved in and determined at the former hearing of this 
case. An examination of the record on file in this court shows that 
the two most prominent assignments of error argued at the first 
hearing were: 

"That the court erred in overruling plalntlff's demurrer to the defendant's 
Blxth and seventh défenses, and each of them, and In sustainlng defendant's 
demurrer to the plalntlff's replication to sald sixth and seventh défenses, and 
each of them." 

The seventh défense and the replication then under considération 
are the same as those hereinbefore set out and now under considéra- 
tion. This court said, in its opinion rendered on the former hearing 
(Geer v. Board, 97 Fed. 435, 441, 38 O. 0. A. 250, 256), as foUows: 

"The seventh défense was that there never were any judgments in payment 
or satisfaction of which the bonds were issued. This is a good défense against 
the bonds in the hands of the original créditer, who accepted them in ex- 
change for the indebtedness of the county to him, upon which he had obtained 
no judgments. The plaintiff replied to this défense, however, that he had 
acquired the bonds and coupons for value, before maturlty, without notice of 
any defect in them, and that he paid the considération for his purchase in 
reliance upon the récital, which was contained in each bond, that It was is- 
sued, by virtue of the act of 1889, 'in satisfaction at par of judgments and 
accrued interest thereon which hâve been rendered in the courts of record in 
this State against Ouray county aforesaid.' " 

The trial court had overruled a demurrer to the seventh défense 
as pleaded, and had thereby pronounced it a good défense. This rul- 
ing, being distinctly challenged by the plaintiff, was approved by this 
court in the language already quoted. The replication was prac- 
tically a confession and avoidance. It says, in effect, even if there 
were in fact no iudgments in satisfaction of which the bonds in 
question were issued, the plaintiff purchased the bonds in good faitb. 
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with no kûowledge of anj such inârmity and in reliance upon de- 
f endant's récital, found in the bond, that such judgments had in f act 
been rendered. The légal sufSciency of this replication was distinctly 
presented for our détermination at the former hearing of the case, 
and the court then said: 

"The denmrrer to the replication to the seventh défense should hâve been 
overruled." 

This replication was, by the language just quoted, distinctly held 
to be good in law, and in the language hereinbefore quoted f rom the 
opinion was held to hâve been specifically invoked by the plaintifl 
to overcome the otherwise "good défense" set up in the amended an- 
swer. In the light of the, record and opinion in the former case, we 
conclude unanimously that the pleadings adopted by the parties to 
this suit, as heretofore construed by this court, presented a triable 
issue as to whether, even if there were no underlying judgments to 
support the bonds in question, the plaintifE purchased them without 
knowledge of such defect and in reliance upon the récital to the con- 
trary found in the bond. This conclusion renders it unnecessary and 
impropèr to enter into any original considération of the pleadings. 

As this case must be remanded for a new trial, we will indicate for 
the guidance of the trial court the conclusion reached on the second 
assignment of error, relating to the allowance of interest on the face 
value of the coupons sued on. Section 2252, Mills' Ann. St. Colo., 
so far as applicable to this case, is as follows : 

"Creditors sliall be allowed to receive Interest, when there Is no agreement 
as to the rate thereof, at the rate of eight per cent, per annum for ail moneys 
after they become due on any bond, blll, promissory note, or other Instrument 
of writing. * • *" 

It may be conceded that no interest would be recoverable on thèse 
coupons without statutory authority to that end, but we cannot ap- 
preciate the distinction sought to be made between the municipal 
coupons in question and coupons taken from bonds or obligations of 
individuals. The bonds and coupons now in question were issued by 
the municipality in the exercise of its contractual powers. It had 
incurred an indebtedness, and, needing money to pay the same, pro- 
ceeded to borrow it. In the exercise of powers of this character, as 
distinguished from govemmental powers, the municipality is not en- 
titled to invoke for its protection any immunity pertaining to it aa 
a sovereign or governing body. In the case of Illinois Trust & Sav. 
Bank v. City of Arkansas City, 40 U. S. App. 257, 22 C. C. A. 171, 76 
Fed. 271, this court drew a sharp distinction, supported by abundant 
authority, between the principles affecting a municipality in its 
business functions and those affecting it in its législative or govem- 
mental functions. It is there said: 

"It may exercise the business powers conferred upon it In the same way, 
and in their exercise it ts governed by the same ruies that govern a prlvate 
Indlvidual or corporation." 

The act of April 17, 1899, authorized the county to issue its bonds, 

with coupons annexed representing interest maturinc: at certain 

periods. Thèse coupons, when executed as required I ," the act, be- 

came separate and distinct obligations of the county, aud contained 

108 F.— 31 
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ail essential features of a promissory note or other commercial 
paper, and, when severed from the bonds, became independent 
claims. Olark v. City of lowa City, 20 Wall. 583, 22 L. Ed. 427; U. S. 
Mortg. Co. V. Sperry, 138 U. S. 313, 11 Sup. Ct. 321, 34 L. Ed. 969. 
Oonformably to the principles just announced, the gênerai statutes 
in force at the time the bonds and coupons were issued (section 2252, 
supra) became in our opinion applicable to thèse coupons. They were 
"promissory notes" or "other [like] instruments of writing" within 
the meaning of that statute, and bore interest from their maturity as 
therein provided. This conclusion is supported by the following 
authorities: Gelpcke v. Dubuque, 1 Wall, 175, 17 L. Ed. 520 ; Clark v. 
City of lowa Oity, supra; Walnut v. Wade, 103 U. S. 683, 26 L. Ed. 
526; Koshkonong v. Burton, 104 U. S. 668, 26 L. Ed. 886; Scotland 
Co. V. Hill, 132 U. S. 107, 10 Sup. Ct. 26, 33 L. Ed. 261; Mortg. Co. 
r. Sperry, supra; City of Cairo t. Zane, 149 U. S. 122, 13 Sup. Ct. 803, 
37 L. Ed. 673, and cases cited; Hughes Co. t. làvingston (C. C. A.) 
104 Fed. 306; Simonton, Mun. Bonds, § 101. 
The judgment is reversed, and the cause remanded for a new trial. 



PENNSYLVANIA R. CO. v. ANOKA NAT. BANK. 

(Circuit Court of Appeals, Eigtith Circuit. Aprll 12, 1901.) 

No. 1,452, 

Cakriers— Action fok Loss op Goods— Peksumption fkom Failure to Pko- 
DUCE Evidence. 

Where plaintiff, in an action against a railroad company to recover 
for a loss of goods in shipment, introduces évidence ■whicli tends strongly 
to sliow inferentially that défendant managed and controUed tlie line of 
road upon whicli tlie loss oceurred, altlioTigli It was owned by a separate 
corporation, such as that the managing offlcers of the two companies were 
the same, that défendant held itself ont to the public as operating the line 
by advertising it as a part of Its System, etc., and défendant, although 
having it within its power, fails to produce évidence to show the actual 
relation between the two companies, it is a reasonable presumption that 
such évidence would support plaintlff's contention, and the jury is justi- 
fied in determining the issue in favor of the plaintiiï. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

On the 22d day of August, 1898, S. H. Hall & Co. delivered to the Sllnne- 
apolis. St. Paul & Sault Ste. Marie Kailway Company 243 sacka of potato 
starch at Minneapolis, Minn., which by the terms of the bill of lading were to 
be carried to Predericlî Eoad Station, Md., if on its road, and, if not, to be 
delivered to another carrier on the route to its destination. The bill of lading 
npon the day of its exécution was duly indorsed to the plaintiff. ïhe com- 
plaint allèges the goods were delivered by one Connecting line to another until 
they reached Erie, when they were delivered to the défendant company to be 
carried to their final destination and were lost by it. The part of the charge 
of the court containing a somewhat detailed statement of the case and the 
facts the évidence tended to establish is hère inserted: 

"Gentlemen of the Jury: Although this case has taken considérable of your 
time, there is but one issue to be determined by you. The other matters in 
the complalnt, as I understand it, are not eontested, and no évidence has been 
introdueed on the part of the défendant to question that Introduced on the 
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part of the plaintiff In relation to those matters. It appears, in brief, that 
on or about the 24tli or 25t)i day of August, 1898, Mr. Hall sliipped to Fred- 
erick Road Station, Md., the amount of potato starch which Is stated in the 
bills of lading introduced in évidence, and which you will hâve before you. 
This consignment was shipped by the Soo Road to go by the xinchor Llne, as 
stated in the bills of lading, and over the Pennsylvania Road, which indicated 
a préférence on the part of the shipper as to the carrier that should tal5;e the 
property beyond the Anchor Line. to be in care of the Pennsylvania Railroad, 
équivalent substantially to a statement of 'via the Pennsylvania Railroad,' 
to transport that consignment on the roads that belonged to it. There are 
provisions in the bill of lading that the carrier may send the goods by some 
other route, but the shipper indicates a préférence for the Pennsylvania Rail- 
road, and when the latter company took possession of the consignment it 
assumed the carriage, and this made a contraet between it and the consignée 
to carry the goods as far as its route extended. Now, it seems to be admitted 
by the défense that from Erie on to Baltimore the route lay over roads which 
were controlled, managed, and operated by the Pennsylvania Railroad, includ- 
ing the Philadelphia & Erie Railroad from Erie to somewhere in the neigh- 
borhood of Harrisburg, there Connecting with the Northern Central Railroad 
Company to Baltimore. It is admitted that both of thèse roads, while they 
are not perhaps either of them strictly the road of the Pennsylvania Railroad 
Company as a corporation, are operated and managed by that company, so 
that the Pennsylvania Railroad Company waa the carrier of thèse goods in 
passing over those Unes of railroad. So far there is no question, nor until 
the consignment reached Baltimore. * ♦ * It appears that the goods were 
delivered without surrender of the bill of lading; and the only question is, was 
this final carrier that failed to perform its duty and to fulflU the contraet of 
carriage, by delivering the goods without surrender of the bill of lading, the 
Pennsylvania Railroad, the défendant in this action? That is really the only 
question in the case. * * * That is a question of fact about which I ean 
help j'OU very little. It is a matter for the jury to détermine entirely upon 
the évidence in the case, and you hâve beard ail the testimony as to the rela- 
tions of thèse roads. It is admitted that the Pennsylvania Railroad Company 
is a corporation by itself; and it is also admitted that the Philadelphia, Wil- 
mington & Baltimore Railroad Company is another corporation, and that as 
such corporation it is the owner of the line of railway which bas been de- 
scribed by the différent witnesses who hâve testified either orally or by dépo- 
sition before you, — the railroad between Philadelphia and Baltimore, — and 
that It also opérâtes the railroad of the Baltimore & Potomac, which is a con- 
tinuation of the same line to the clty of "Washington. 

"The claim on the part of the plaintiff Is, in this case, that, notwithstanding 
thèse are separate corporations, the Pennsylvania Eailroad Company domi- 
nâtes and Controls the whole System, and is really the carrier and manager 
of the traflSc upon the Philadelphia, Wilmington & Baltimore Railroad, and 
the extension the Baltimore & Potomac Eailroad, the same as it is of the 
other lines — the Northern Central, the Philadelphia & Erie, and other Unes — 
connected with it. Now, the mère fact that the same persons njay be stock- 
holders In both corporations, or the fact that the Pennsylvania Railroad Com- 
pany is a large stockholder in the Philadelphia, Wilmington & Baltimore 
Railroad Company, does not necessarily lead to the conclusion that it opérâtes 
and manages the railroad of that company. It is a matter to be considered 
by the jury with the other évidence in the case. Perhaps, of itself, it had 
very little tendency in that direction. Another matter testified to by the 
witnesses goes further, and shows that the executive offlcers of thèse roads 
are the same; that is, the superintendent. the gênerai manager, the treasurer, 
controller, and auditor. I do not know that there was any controUer. Per- 
haps I am mistaken about that. But the jury will remember the différent 
executive offlcers of thèse roads who bave been testified about, more particu- 
larly by the dépositions of parties who themselves are offlcers of this défend- 
ant railroad company. It appears that the same persons hold like offices In not 
only thèse two railroad companies, but also in the Northern Central and, I 
think, the Philadelphia & Brie. The jury, however, will remember in relation 
to that, and, if my memory happens to be at fault, it is a matter which the 
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Jury shoBia themselvea détermine from thelr own recollection of the testl- 
mony. The fact that certain executive officers of the Pennsylvanla Hallroad 
Company are also executive officers of thèse other rallroad companies Is a 
matter which the Jm'y are entltled to consider, as to whether It shows, with 
the other testimony In the oase, that the Pennsylvania Eallroad Company 
really dominâtes and opérâtes ail of thèse lines of road. It Is a matter that 
is proper to be talîen into considération in that regard. No-w, the mère fact 
that the expenses and the receipts from thèse différent roads are liept separate 
may hâve very little tendency one way or the other; for that is a thlng tiiat 
is very often done in différent parts and divisions of a single railroad, -which 
belongs without any question to the same corporation. It would be certainly 
very lilsely to be done, and It wonld be hardly good business if It should fail 
to be done, wlth référence to separate rallroads which are controUed and run 
by the same corporation; for the reason it -vvculd be necessary and proper to 
ascertain the earnings and the expenses of any division or part of a company 
of that liind. The board of managers conld not hâve any intelligence at ail 
of the value or the prosperity, or the reverse, of their property, nnless they 
Icept accounts of this kind. So, as I said before, that fact would hâve very 
littie to do with it. The fact that ail thèse accounts are kept by the same set 
of officers, and that the returns of them are ail made to the same officers on 
thèse différent divisions, and the fact that thèse gênerai oiHcers, although 
they hold the same positions in the différent companies, are not paid separate 
salaries by the différent companies (if that is the effect of the évidence), but 
their single salaries are paid by the Pennsylvania Railroad Company, and then 
apportloned among the différent corporations pro rata, seems to me is a mat- 
ter for the Jury to consider, although, if they were ail run and owned by the 
same company, in order to ascertain the real, actual expenses and profits, thèse 
accounts would hâve to be kept, and a share of ail the expenses, including the 
salaries of thèse officiais, would hâve to be apportioned between the différent 
roads, or différent divisions, as the case might be, of the same System, if 
they were the same System. 

"As I stated before, it appears that the officers of the Philadelphia, Wilming- 
ton & Baltimore Railroad Company and of the Pennsylvania Railroad Com- 
pany are the same; that is, that most of the executive officers who hâve 
charge of the opération of the railroads, freight and passenger, the gênerai 
manager, auditor, and treasurer of thèse roads, are the same officers, and the 
accounts are kept, to some extent at least, by tlie Pennsylvania Rallroad Com- 
pany, and the proper apportlonments made to the other companies. It is for 
the Jury to détermine whether under this évidence they are satisfled that the 
Pennsylvania Railroad Company is realiy the company that opérâtes the 
Philadelphia, Wilmington & Baltimore Railroad Company, under whatever 
arrangement they may hâve between them; that is, that it dominâtes and con- 
trois the opération of the latter road. If it does, then the carriage of passen- 
gers and freight, and the deilvery of freight, would be the business of the 
Pennsylvania Railroad Company, and It would be (ultimately) responsible for 
any wrongs eommitted in the conduct of that business. If, however, the 
Philadelphia, Wilmington & Baltimore Railroad Company does this basiness 
itself, and the Pennsylvania Railroad Company has no part in the transaction 
of that business, then the Philadelphia, Wilmington & Baltimore Railroad 
Company would be the company responsible to the plaintiff, and the Pennsyl- 
vania Railroad Company would not be responsible, the same preeisely as the 
plaintiff couid not hold the Anchor Line or the Son Road as responsible for 
the iack of care In that deUvery at Frederick Boad Station, because they hâve 
fuifilled their part of the contract, and hâve carried and delivered the goods 
to the next carrier; and if the Pennsylvania Railroad Company did the same 
thing, and carried the goods as far as it could over its lines, and deiivered 
them to another carrier over whom it had no control, the Philadelphia, Wil- 
mington & Baltimore Rallroad Company, then the Pennsylvania Railroad 
Company could not be held responsible, and the plaintiff's cause of action 
would be against the Philadelphia, Wilmington & Baltimore Railroad Com- 
pany. As I hâve already stated, this is the question for you to détermine 
iipon the évidence, and the only question there is in the case. It is not 
nocessary that I should go over the évidence in détail, and refer to the testl- 
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mony of the différent railroad officiais who hâve testified liere mainly by dépo- 
sitions, or refer to tlie advertisements or time tables or schedules, or refer to 
the waybills, whlch would seem to be made in Baltimore, upon which thèse 
goods were sent from Baltimore to Frederick Road Station, or to any of thèse 
matters. The jury hâve seen thèse exhibits, and the whale case has been 
argued very carefuUy by coimsel. It seems to me I vfould not be vs^arranted 
in occupying the time of the jury with them, nor in detailing what the testi- 
mony Is in the case. If upon the whole évidence j'ou are satisfled that thig 
portion of the road is really a part of the route which was under the control 
and management of the Pennsylvania Railroad Company, either singly or in 
connection with the Philadelpliia, Wilmington & Baltimore Road, if the two 
roads were Jointly interested in the carriage of the goods over that road, then, 
in either of those cases, the défendant would be liable to the plaintifï for the 
amount of the claim, $2,G95, with interest from the 15th of Septemher, 1898, 
at 7 per cent. If the évidence fails to satisfy you of that, fails to satisfy you 
that the Pennsylvania Railroad Company was in control and management of 
that part of the road from Baltimore to Frederick Road Station, and that 
that station was solely and alone under the charge of the Philadelphia, Wil- 
mington & Baltimore Railroad Company, then your verdict should be for the 
défendant." 

Due exception was taken to various paragraphs of the charge of the court 
and to the refusai of the court to give a peremptory instruction to the jury 
to return a verdict for the défendant. ïhere was a verdict and judgment for 
the plaintifif, whereupon the défendant sued out this writ of error. 

Albert E. Clarke (Arthur M. Keith, Robert G. Evans, Charles T. 
Thompson, and Edwin K. Fairchild, on the brief), for plaintiff in 
error. 

Edward Savage (0. E. Purdy, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The goods were lost on the line of the last carrier, and the only 
material contested question of fact in the case was whether the de- 
fendant was the last carrier, or was liable as such. The plaintiiï 
maintained that it was. The défendant maintained that it was not, 
but that the Philadelphia, Wilmington & Baltimore Railroad Com- 
pany was the last carrier, and carried the goods from Baltimore to 
Frederick Road, where they were lost. Upon this disputed question 
of fact there was a large volume of testimony introduced by the 
plaintifE, some of wMch is adverted to in the charge of the lower 
court. It would serve no useful purpose to set out this testimony. 
It is sufScient to say that it tended strongly to show that the stock 
of the Philadelphia, Wilmington & Baltimore Railroad Company 
was owned in whole or in part, at least, by the défendant company, 
and that it was in fact operated and controlled by the défendant. In 
folders, in advertisements, and in various other ways the défendant 
represented to the public that the Philadelphia, Wilmington & 
Baltimore Railroad was a part of its "system," and in some in- 
stances a "division." One item of the mass of testimony in the 
case is the waybill made out by the défendant for the shipment of 
the goods from Baltimore to Frederick Road, which shows their 
shipment between thèse points over the defendant's road. The offl- 
cers of the two companies were mainly the same persons. While 
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the Philadelphia, Wilmington & Baltimore Eailroad Company is a 
separate légal entity, according to the testimony, it sustained to- 
wards the défendant company the relation of a dummy more nearly 
than that of an independent, self-governing railroad company. Up- 
on the testimony the jury might well find that the corporate exist- 
ence of the Philadelphia, Wilmington & Baltimore Eailroad Company 
was maintained by and for the use of the défendant company, and 
that the défendant company held it out to the world as a part of its 
System, for whose acts it was responsible. We think the jury might 
rightly infer from the évidence that, if a recovery could be had 
against the Philadelphia, Wilmington & Baltimore Eailroad Com- 
pany on the plaintilï's claim, the resuit to the défendant in a flnancial 
sensé would be precisely the same as if the recovery had been 
against it. It seems highly probable from the testimony that the 
losses and gains of the Philadelphia, Wilmington & Baltimore Com- 
pany are in the end the losses and gains of the défendant company. 
As before stated, the offlcers of the two roads are very largely the 
same persons, and the dominion of the Pennsylvania Eailroad Com- 
pany, the plaintiff in error, over the Philadelphia, Wilmington & 
Baltimore Company, seems to hâve been complète and unquestioned. 
At least, there was évidence from which a jury might rightfully in- 
fer such was the case. The défendant company, of course, knew 
exactly the relation it sustained to the Philadelphia, Wilmington & 
Baltimore Company, and, if it was not such as the mass of testimony 
introduced by the plaintiff strongly tended to show it to be, it was 
open to it to produce convincing évidence of the fact, and show pre- 
cisely what the relation was; and, not having done so, every in- 
ference warranted by the évidence may justly be indulged against it. 
Where the évidence tends to âx a liability on a party who bas it in 
his power to offer évidence of ail the facts as they existed, and rebut 
the inferences which the proof tends to establish, and he refuses to 
olfer such proof, the natural inference is that the proof, if produced, 
instead of rebutting, would support, the inference against him. 
Railway Co. v. Elliott, 102 Fed. 96, 42 C. C. A. 188; Railroad Co. 
v. Ellis, 54 Fed. 481, 4 0. C. A. 454; Blatch v, Archer, Cowp. 63, 65; 
1 Starkie, Ev. 54; Com. v. Webster, 5 Cush. 295, 316, 52 Am. Dec. 
711; People v. McWhorter, 4 Barb. 438; Wylde v. Railroad Co., 
53 N. Y. 156, 164; Kirby v. Talmadge, 160 U. S. 379, 16 Sup. Ct. 349, 
40 L. Ed. 463; Pacific Coast S. S. Co. v. Bancroft Whitney Co., 36 
C. C. A. 135, 94 Fed. 180, 198; McDonough v. O'Niel, 113 Mass. 92. 

The court rightfully refused to give a peremptory instruction to 
the jury to return a verdict for the défendant, and its charge in chief 
was a correct statement of the law applicable to the testimony in 
the case. The law deals with things, not names; with the substance, 
not with the shadow; with realities, and not forms. Conceding 
that the Philadelphia, Wilmington & Baltimore Eailroad Company 
is a légal entity and maintains a complète corporate organization, it 
by no means follows that that company alone is liable for the loss 
of the goods. Whether that company and the défendant company 
were partners, and as such jointly and severally liable for the loss 
of the goods, or whether that company's road is a part of the défend- 
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ant's "System," or one of its "divisions," and dominated and operated 
by the défendant for its own exclusive benefit, or for the joint bene- 
fit of both roads, were questions of fact fairly open for the considéra- 
tion of the jury upon the évidence. In Kailroad Go. v. Howard, 178 
U. S. 153, 20 Sup. et. 880, U L. Ed. 1015, the contention of the de- 
fendant raiiway company was that it was not liable for an injury 
received by a passenger because, prior to the accident, the defend- 
ant's road had been leased to a Kentucky corporation, which was 
operating the road at the time of the accident; but the suprême 
court held that that fact would not bar a recovery, if, notwithstand- 
ing the existence of the lease, the défendant company, through its 
agents, directed and controlled the train to which the accident hap- 
pened. The court said: 

"The lease might exist, and the "Virginia company might still manage the 
Kentucky company, or some particular through train over that road." 

And it was further said that whether it did so or not was a ques- 
tion of fact for the jury, whose verdict ought not to be disturbed upon 
the évidence, whicJi is set out in the opinion and is much less cogent 
in support of the verdict in that case than is the évidence in support 
of the verdict in the case at bar. 

An exception was taken to the ruling of the court excluding cer- 
tain évidence offered by the plaintiff in error; but, as the exception 
is not argued in the brief of counsel for the plaintiff in error, we infer 
it is not regarded as tenable, in which view we concur. Pinding 
no error in the record, the judgment of the circuit court is aflflrmed. 



CARUTHERS v. KANSAS MUT. LIFE INS. 00. 
(Circuit Court, E. D. Arkansas, E. D. April 29, 1901.) 

1. Life Insurance — Atoidance op Policy— Breach of Wareantt, 

A négative answer by an applicant for life insurance to the question 
in the application whether he ever had "any serlous illness, constitutlonal 
disease, or surgieal opération," is not a false représentation which will 
avoid the policy as a breach of warranty because he has had a sllght 
illness, or because he once broke his leg, which was set and attended to by 
a physieian. 

2. Samb — Medicai, Attbndance. 

The failure of an applicant for life insurance to fuUy and tnithfuUy an- 
swer a question In the application, requirlng him to give the name and 
address of each physieian consulted by him or who prescribed for him 
during the preceding flve years, where his answers are made warranties, 
constitutes a breach of warranty which avoids the policy. 

3. Same—Estoppel— Knowledge op Médical Examiner. 

Where a médical examiner for a life Insuranc-e company has nothing to 
do with the acceptance of risks or the issuance of policies, and his only 
duty in connection with the questions in a médical report to be auswered 
by the applicant is to correctly write down the answers as made, his 
knowledge in regard to facts covered by sueh answers cannot be imputed 
to the company, and will not estop the company from showlng the falsity 
of such answers, unless it appears that they were not written as given by 
the applicant. 



Action at Law on a Policy of Life Insurance. 
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The plalntiff instltuted this action to recover on a poUcy of insiirance issued 
by the défendant on the Ufe of her son. By stipulation in writing, tria] 
by jury waa walved, and the cause submltted to the court. The court makes 
the following findings of facts: 

On the 27th day of June, 1900, Robert H. Caruthers made an application for 
insurance at Helena, Ark.. to the défendant, a life Insurance company organ- 
ized under the laws of the state of Kansas, and having its domicile In the 
State of Kansas. The application was made in writing by the assured, Robert 
Hager Caruthers. Accompanying the application, and a part thereof, was the 
médical examiner's report, made by Dr. C. R. Shinault, the médical examiner 
of the défendant at Helena, Ark. In the médical examiner's report a large 
number of questions were asked of the assured, and by him answered, and 
reduced to writing on the apphcation by the médical examiner; and the last 
paragraph on that application is as foUows, to wit: 

"I hereby warrant and agrée on behalf of myself and of any and ail personb 
who shall hâve or claim any Interest in any poUcy Issued heceunder each ot 
the above and foregoing answers to be full, complète, and true, and that each 
and ail of said answers are correctly recorded; that I am the same person de- 
scribed above; and that 1 am temperate in my habits, and am now in good 
health. 

"Dated thls 27th day of June, 1900. 

"[Signed] Robert Hager Caruthers. 

"Signature ot the applicant (to be written In the présence of the médical 
examiner)." 

The signature to the application proper was made by the assured, but that 
to the médical examiner's- report was signed by the médical examiner, Dr. 
Shinault, at the request of the assured, who, although able to read and write, 
was illiterate, and requested the médical examiner to sign It for him. That 
this apphcation for insurance, together with the said médical examiner's re- 
port, which is a part thereof, was forwarded by defendant's agents to the 
home office of the défendant at Topeka, Kan., and thereon the défendant is- 
sued the policy of insurance sued on In this case, dated June 30, 1900. The 
policy was thereupon sent by the défendant to its agents at Helena, and by 
them deUvered to the assured; and the considération was paid by the assured 
by executing two notes of $42 each, but neither of which notes hâve been 
paid, not having matured at the time of the death of the assured; and upon 
the trial the notes were ofCered by the défendant company to be returned and 
filed in court. 

The policy of Insurance issued by défendant Is in part as foUows: "The 
Kansas Mutual Life Insurance Company, in considération of the written and 
printed application for this poUcy, which Is hereby made a part of this con- 
tract, and of the sum of eighty-four dollars to be paid in advance, hereby In- 
sures the life of Robert H. Caruthers * • • for the sum of $2,500.00, to 
be paid to Mirenda H. Caruthers, his mother," etc. Attached to the policy Is 
a true and exact copy of the application for insurance, made by the assured, 
together with the médical examiner's report, and questions and answers of 
the assured. Among the questions asked by the médical examiner and the 
answers made thereto by the assitted were the foilowing: 

"(4) Haye you ever had any serious lUness, constitutional dlsease, Injury, or 
undergone any surgical opération? Answer. No." 

The seventeenth question is as follows: "Hâve you now, or hâve you ever 
had, any of the foilowing diseases? Answer 'Yes' or 'No' opposite eaoh." 
There were then submltted thirty-three questions referring to parti cular dis- 
eases, but there Is no question asking about malarial fever or hematuria. 
The thirty-third spécification is, "Typhoid or other fever," which was answered 
by the assured, "Yes." 

The eighteenth question is: "When last attended by a physician, and for 
what dlsease or injury? Answer. Malarial fever in the fall of 1899." 

"(20) Give name and address of each physician consulted, or who has pre 
scribed for you, during the past flve :^ears, if any, and dates and cause of the 
same, in the clinical form No. 22 below. 

"(21) Hâve you ever had any aliment or injury whatever not already men- 
tioned? Answer. No. 
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"If any of the foregoing questions are answered Tes,' or if you had any 
other dlsease or Injury, explaln ftilly In the clinical form No. 22 beïow. 



Question 22. 


Dlsease or Injury. 


Date. 


Duratlon. 


Was Recovery 
Complète, 


Name and Address 
of Médical Attendant 


Answers. 


Malarlal lever. 


1899. 


One week. 


Yes. 


Dr. C. E. Shinault, 
Helena, Ark. 



"Nothing else for ten years." 

On September 27, 1895, the assured suffiered a fracture of the tibia fibula 
of one lower limb while residing in Obion county, Tenn., for which he was at- 
tended by Drs. Frank Eoberts and W. W. HoUoway, regular practicing physi- 
oians, by whom the fracture was reduced, and the llmb placed in splints and 
bandages; but no surgical opération performed by them. That Dr. Roberts 
continued his visits and attendance upon said Caruthers for a week, and the 
assured was confined to the bouse about six weeks. That at that time the 
assured had chills and fever for two days, whlch grew out of his confinement 
to his bed, eaused by the fracture of his leg. That about three or four weeks 
after the fracture Dr. Roberts prescribed for the assured for malarlal chills 
and fever. In September, 1899, the assured was attended by Drs. W. C. 
Russwurm and B. M. Ward, of Helena, Ark., who were regular practicing 
physicians, for malaria! hematuria, and Dr. Russwurm continued his visits 
and attendance upon the assured, on account of said disease, from the 22d day 
of September, 1899, until the 30th day of September, 1899, making 10 visits 
to him. This attack of hematuria of the assured was a severe one. The dis- 
ease of hematuria Is one of the most malignant forms of malaria, character- 
ized by bloody urine, and one of the most fatal of the malarlal family. The 
after-effects of hematuria are that it makes such inroads upon the System of 
man that, after he has had one attack, he is never the same physically, and 
it has a tendency to lessen his longevity. At the time of the attendance upon 
the assured by Drs. Russwurm and Ward, In September, 1899, Dr. C. R. Shi- 
nault was assoeiated in the praetice of medlcine in the city of Helena, Ark., 
with the said Dr. Ward, but at that time Dr. Shinault was temporarily absent 
from the city of Helena on a trip to Callf omla. Dr. Shinault had been the fam- 
ily physician of the assured for four years prlor to his death, and at the time he 
wrote down the answers of the assured in his application he knew that he had 
been treated by Drs. Russwurm and Ward in September, 1899, for malarlal he- 
maturia. This information was obtained by Dr. Shinault before he was ap- 
pointed as médical examiner for the défendant company. The answers were 
put down by Dr. Shinault as direeted by the assured. The assured dld not di- 
rect the said Shinault to state the fact that he had been treated in September, 
1899, by Drs. Russwurm and Ward; and the said Shinault failed to state that 
fact in the médical examination, although he knew at the time of that fact. 
Nor did the assured inform Dr. Shinault, or request him to put down in his an- 
swers to the questions propounded in the examination, that he had suffered 
from a fractured leg in 1895, in Tennessee, and that he was then treated 
by Drs. Roberts and HoUoway for this fracture, and also for chills and 
fever. Nor did Dr. Shinault know of that fact at that time. On the 3d day 
of September, 1900, the assured died, his death being the resuit of an attack 
of malarial hematuria, and in his final illness he was treated by Drs. Shinault 
and Russwurm. That on Oetober 6, 1900, formai proofs of the death of the 
said Caiiithers were mailed to the défendant, and by it received at its home 
office on the 8th day of Oetober, 1900. That no eomplalnt or objection was 
urged by the défendant company to the sufflciency or form of said proofs 
That thereafter the défendant learned of the défenses made In this cause, 
and, as soon as it had ascertained the facts, it denied liability under the 
policy sued on. 

John J. & E. C. Homor and Jacob Pink, for plaintifE. 
M. L. Stephenson and R. T. Herrick, for défendant. 

TRIEBER, District Jndge. The défendant dénies liability in this 
action upon the gronnds that the assured, in his application, warrant- 
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ed and agreed that ail the answers made by Mm in reply to the médic- 
al examiner of the défendant, and signed by the assured, were full, 
complète, and true, and that each and ail of said answers were cor- 
rectly recorded, and that the answers to some of the questions, fuUy 
set out in the answer, and which will be as fully stated in this opinion 
as it is necessary for the détermination of this cause, were false. One 
of the gronnds upon which it is claimed by the défendant that the 
policy was avoided is that the assured falsely answered question 4 
that he had never had any serious illness, constitutional disease, or 
undergone any surgical opération. The court f ound the facts on that 
issue to be that "on September 27, 1895, the assured suffered a frac- 
ture of the tibia fibula of one lower limb, for which he was attended 
by Drs. Roberts and HoUoway, regular practicing physicians, by 
whom the fracture was reduced, and the limb placed in splints and 
bandages, but no surgical opération was performed by them; that 
Dr. Eoberts continued his visits and attèndance upon the said assured 
for a week, and the assured was conflned to the bouse about six 
weelis; that at that time the assured had chills and fever for two 
days, which grew out of his confinement to his bed, caused by the 
fracture of his leg, for which chills and fever Dr. Eoberts also pre- 
scribed for him." Question i was limited to "serious illness, consti- 
tutional disease, or a surgical opération." But the court finds from 
the évidence that that illness of the assured was neither serious nor 
was it a constitutional disease, nor was the treatment of the fractured 
leg a surgical opération. The word "serious" in this question means 
"a grave, important, and weighty trouble." Brown v. Insurance Co., 
65 Mich. 306, 32 N. W. 610; Goucher v. Association (0. G.) 20 Fed. 
596. In the Century Dictionary the words "serious illness" are de- 
flned as "attended with danger; giving rise to appréhension." As 
the Company saw proper to use the word "serious" in this question, 
it is unnecessary to détermine whether a failure on the part of the 
assured to mention, in reply to this interrogatory whether he had 
ever been ill, every slight ailment, would avoid the policy. 

It is next claimed that the policy was vitiated by reason of the fact 
that the answers of the assured to the twentieth question in the 
médical examination were false, and avoided the policy. The ques- 
tion and answers are as follows: "Question. Give name and address 
of each physician consulted or who has prescribed for you during 
the last ûve years, if any," etc. "Answer. Dr. G. R. Shinault, Helena, 
Arkansas." The falsity of this answer is alleged to consist in the 
fact that in September, ISD-S, which was within flve years, the as- 
sured had been prescribed for by Drs. Frank Roberts and W. H. 
Holloway for a fractured leg and chills and fever, and in September, 
1899, he had been attended and prescribed for by Drs. W. G. Russ- 
wurm and B. M. Ward for a malignant form of malarial fever, or 
hematuria. That he was attended by thèse physicians at thèse times 
is admitted, and was so found by the court. But it is alleged in be- 
half of the plaintifE that the omission to mention the fact of his hav- 
ing been attended by Drs. Eoberts and Holloway in 1895 was imma- 
terial, as they only attended him to set a fractured leg, and for a 
slight case of chills and fever, caused thereby, which wus not an iU- 
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ness, withm the meaning of the application or policy; and as to tte 
omission to mention Drs. Russwunn and Ward, it is insisted that Dr. 
Shinault, the médical examiner of the défendant who examined the 
assured, knew at the time he wrote down the answer that thèse phy- 
sicians had prescribed for the assured for hematuria in 1899, and that 
his knowledge was the knowledge of the company, which is thereby 
estopped to claim a forfeiture of the policy. As regards Drs. Koberts 
and HoUoway, counsel overlook the fact that question 20 is not, like 
question 4, limited to serions illness, but calls for the name and ad- 
dress of each physician consulted or who has prescribed for the as- 
sured within five years. The identical question has been before the 
courts in many instances, and the great weight of authority is against 
plaintiff's contention. In Cobb v. Association, 153 Mass. 176, 26 
N. E. 230, 10 L. R. A. 666, in which the same question was before 
the court, it was held: 

"While the question whether the assured had a flxed disease, and what the 
disease was, might be an inquiry involved In considérable embarrassment, the 
question wliether he had consulted a physician, or had been professionally 
treated by one, was simply one about which there could be no misunder- 
atanding. Had it been replied to In the aflirmatlve, the answer would bave 
led to other inquiries. Indeed, the question which follows, which remains 
unanswered, is, 'If se, give dates, and for what disease.' It is upon the 
existence of this latter question that the plaintiff founds an argument that It 
was necessary to show that the insured had some distinct disease permanently 
atïecting his gênerai health, before It could be said that he had answered 
this question untruthfully. But the scope of the question cannot be thus nar- 
rowed. Even if the insured had only visited a physician from time to time 
for temporary disturbances proceeding from accidentai causes, the défendant 
had a right to know this, in order that it might make such further Investiga- 
tion as it deemed necessary. By answerlng the question in the négative, 
the applicant induced the défendant to refrain from dolng this." 

In Insurance Co. v. McTague, 49 N. J. Law, 587, 9 Atl. 766, it was 
held: 

"That représentation [that he had not consulted a physician, or been pre- 
scribed for by one] did not aver a condition of health, or "that it was requisite 
or proper to consult a physician. It averred that he had not consulted a physi- 
cian, or been prescribed for by a physician." 

In Society v. Reutlinger, 58 Ark. 528, 25 S. W. 835, the court held: 

"The obvious purpose of it [this question] was to ascertain the name of a 
person from whom information afCeetIng the risk of insuring the life of Reut- 
linger could be derived. * • * It did not aver a condition of health, or 
that it was requisite or proper to request the attendance of a physician. It 
averred that he had never called a physician to attend hlm in sickness. He 
waiTanted this statement to be true, and the évidence adduced at the trial of 
this cause tended to prove that It was imtrue, — a breach of warranty." 

The court below in that case had charged the jury as it is now 
claimed on behalf of the plaintiiï this court should déclare the law 
to be, to wit: 

"The jury are instructed that the question, 'When, and by what physician, 
were you last attended, and for what complaint?' as used in the application, 
had référence to a serions sickness or disease, such as afCected seriously his 
constitution or health; and if the jury believe, from the évidence, that the 
deceased had not been, prier to the application, attended by a physician for 
such a serious illness, but had been treated for eome temporary aliment, the 
jury should find for the pla^intlfC." 
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This charge to the jurj was held by the suprême court to be ré- 
versible error. To 'the same eiïeet, see Bradv v. Association, 9 C. 
C. A. 352, 60 Fed. 727; Sladden v. Insurance' Co., 29 C. 0. A. 596, 
86 Fed. 102; Hubbard v. Association, 40 C. C. A. 665, 100 Fed. 
719. The importance to the company of being advised of the names 
and addresses of ail the physicians who attended the applicant 
for iusùrance within a limited time, and tbus enable it to obtain 
by inquiry such information as it may deem of importance to the 
détermination of whether the risk should be accepted, is fully dem- 
onstratcd hy the facts in this case. Dr. Shinault, who was the 
only physician named in the application as having attended the as- 
sured within fire years, but who did not attend him during his ill- 
ness in 1899, testiâed that that attack of hematuria did not in any 
way affect the gênerai health of the assured; while, on the other 
hand, Dr. Russwurm, who was the physician who had attended the 
assured during that illness, but whose name was not mentioned in 
the application, testified that: "I don't think a man is ever the 
same after having a severe attack [of hematuria]. It makes an in- 
road upon the system, so a man is not the same he was before he 
had any attack." He also testifled that "the attack from which 
the assured suffered was a vevj severe attack of hematuria." It is 
very earnestly contended by learned counsel for the plaintiff that 
the failure of the assured to mention the fact that in September, 
1899, he was treated by Drs. Eusswurm and Ward is no ground 
for a forfeiture of the policy, as Dr. Shinault, the defendant's médic- 
al examiner, knew that fact at the time the application was made; 
that his knowledge was the knowledge of the company, and for 
this reason the company is now estopped to insist upon a forfeiture. 
Numerous cases hâve been cited by learned counsel in which the 
knowledge of the agent is imputed to the company, but in those 
cases the agent was authorized to issue the policy, while in the 
case at bar the médical examiner was only authorized to reduce 
the applicant's answers to writing, and the company issued the 
policy at its home oiïice, in reliance upon the written warranty of 
the assured that the answers were full, true, and complète, and 
correctly recorded. In such case the knowledge of the agent of the 
company at the time the application was made caunot affect the 
company, especially when a copy of the application, with the an- 
swers, is attached to the policy when delivered to the assured. 

A case in which the facts were almost identical with those found 
in this case is Foot v. Insurance Oo., 61 N. Y. 571. It was there held: 

"Henee, if we should treat Buhler, on whose médical examination the policy 
was issued, as the agent of the défendant, the fact that he at the time had 
knowledge of Major Foot's prlor condition, ohtained before, while not acting 
for the défendant, could make no différence with defendant's liability." Id. 
576. 

Nor does the rnle laid down by the circuit court of appeals for 
this circuit in Insurance Co. v. Eobison, 7 G. C. A. 444, 58 Fed. 
723, ^ L. E. A. 325, and other ea^es like it, cited by plaintiff's coun- 
sel, apply to this case; for in those cases the assured gave correct 
answers, but the médical examiner wrote them down falsely. Judge 
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Caldwell, in delivering the opinion of the court in the Robison Case, 
supra, said: 

"It is coneeded that a breach of waiTanty of the truth of the applicant's 
answers avolds the policy without référence to the good faith of the applicant, 
or the materiality of the answer; but it is a grave mistake to suppose that 
this rule can be extended so as to hold the applicant responsible for the 
truth of an answer which was the resuit of a mistake, or an err'or, or blunder 
of the company's agent, who was specially eharged by the company with the 
préparation of the application, and who himself dictated the answers upon a 
full and true statement o£ the facts by the applicant." 7 C. C. A. 407, 5S B'ed. 
729, 22 L. R. A. 330. 

In the case at bar the only testimony introduced on this point 
was that of the médical examiner, a witness for the plaiutifl, who 
testiiied as follows: 

"Q. Did he (the assured) direct you to put it down (that Drs. Ilusswurm 
and Ward had attended and prescribed for hlm for hematuria in 1899)? A. 
No, sir; he didn't direct me to put it down. Q. That within flve years previous 
to the time you made this examination he had been attended during an iliness 
by another physician than you? Did he tell you he had been attended by Dr. 
Ward or Dr. Russwurm, or tell you to put that down? A. Well, i don't re- 
member about that. Q. You hâve failed to mark any other name except your 
own. Is that correct, as he. directed you to put it down? A. Well, I suppose 
it is. Q. Was anything stated there about Doetors Russwurm and Ward at- 
tending him in the fall of 1809? A. At the time I made this examination? Q. 
At the time you ail made this examination. A. Well, Mr. Hornor (meaning 
counsel for Ûie plaintifE), I don't remember whether anything of the kind 
transpired." 

There la thus no évidence whatever to show that the assured 
made correct answers and the médical examiner failed to write 
them down correctly. It is claimed by the plaintiff that the false 
answers in an aijplication for life insurance, which, by the terms 
of the application and policy, were made warranties, and a copy 
of them attached to the policy when delivered, will not avoid the 
policy if the médical examiner of the company at the time had 
knowledge of the true facts ; but neither the diligence of the learned 
counsel uor a careful search made by the court, has found any au- 
thority to sustain this contention. To snstain plaintiff's contention, 
the court must hold the law to be that the knowledge of the médic- 
al examiner, acquired by him even before his appointment as such 
médical examiner, is the knowledge of the company, and relieves 
the applicant for insurance of the necessity of answering truthfully 
the questions propounded to him, and by him warranted to be true. 
The doctrine of estoppel, as laid down by the authorities in actions 
of this kind, is that, if the assured has truthfully answered the 
questions propounded to him, and the agent of the company, author- 
ized to ask the questions and write the answers down, putting his 
own construction upon such facts, deduces therefrom an erroneous 
answer, which he writes down, or writes a différent answer down, 
the assured is not estopped by his warranty from showing that he 
gave true answers; and, if he establishes that fact, the company is 
estopped from questioning the truth of the answers as written down. 
No such évidence has been introduced in this case. The évidence, 
on the contrary, is that the answers as written down by the médical 
examiner were as the assured gave them. Ail that is claimed is 
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that the examiner knew at the time that they were false, so far as 
Drs. Kusswurm and Ward were concerned. ïliis of itself will not 
create an estoppel in a case where the application has to be for- 
warded to the home office in another state, and the médical ex- 
aminer has neither the power to pass upon the question whether 
the risk be accepted, nor anything to do with the delivery of the 
policy if issued. Kenyon v. Association, 122 N. Y. 248, 25 N. E. 
299. It is impossible to distinguish this case frora the case of In- 
surance Ce. V. Fletcher, 117 U. S. 519, 6 Sup. Ct. 837, 29 L. Ed. 934. 
In the case at bar, as in that case, the policy sued on, when de- 
livered to the insured, contained a true copy of his application, in- 
cluding his answers as written down by the médical examiner. In 
the language of Mr. Justice Fleld: 

"Assumîng that the answers of the assured were falsified, as alleged, the 
fact would be at once disclosed by the copy of the application annexée to tbe 
policy, to which his attention was called. He would bave discorered by in- 
spection that a fraud had been perpetrated, not only upon himself, but upon 
the Company; and it would hâve been his duty to make the fact known to 
the Company. He could not hold the policy without approving the action of 
the agents, and thus becoming a participant in the fraud committed. The 
rétention of the policy was an approval of the application and of Its state- 
ments. The conséquences of that approval cannot after his death be avoided." 
Id., 117 U. S. 534, 6 Sup. Ct. 844, 29 L. Ed. 93&. 

See, also, Maier v. Association, 24 0. C. A, 239, 78 Fed. 571, de- 
cided bv Mr. Justice Harlan; Insurance Co. v. Smith, 34 C. C. A. 
506, 92 Fed. 503. 

Upon the findings of facts the conrt's conclusion of law is that, for 
the reasons stated in the opinion, the défendant is entitled to a judg- 
ment 



MeCARLBY v. McGHEB et al. 
(Circuit Court, N. D. Alabama, N. D. April 10, 1901.) 

1. Eeceivers— Validitt of Judqmbnt against— Prior Dischargb. 

A judgment in an action against the receivers of a raiiroad Is valld, 

where at the time of Its rendition they had not been discharged in the 

suit In which they were origlnally appointed, although the recelvershlp 

was subsequently extended to another suit against the Company, and in 

■ such suit they had been discharged prior to the judgment. 

2. Appeal— Sdpeesbdbas — Service of Wrtt op Error. 

The provision of Rev. St. § 1007, that, "in any case where a writ of error 
may be a supersedeas, the défendant may obtain such supersedeas by 
serving the wrlt of error by lodging a copy thereof for the adverse party 
in the clerk's office where the record remains," etc., is permissive, only, 
as to the manner of serving the writ, and not mandatory, as was the cor- 
responding provision in the judiciary act of 1789, and does not preclude 
service In any other manner. TJnder such section the filing of the original 
wrlt with the clerk Is équivalent to lodging a copy with hlm, and constl- 
tutes a service of the writ for the purpose of a supersedeas. 

On Motion to Vacate Judgment. 

Milton Humes and John H. Sheffey, for the motion, 
Henry K. White and S. S. Pleasants, opposed. 



u'gheb. 495 

TOTJIMIN, District Judge. This is a motion ïy the sureties on 
the writ of error bond in the above-entitled cause to set aside and 
yacate the judgment rendered against them at a former term of 
this court. This motion was made at that term, and was duly con- 
tinued by the court. The motion is based on the contention (1) 
that the original judgment from which the writ of error was taken 
was null and void; (2) that the bond known as the "Writ of Error 
Bond" did not operate as a supersedeas. It is contended by the 
movants that the judgment against said receivers was null and void, 
because rendered against them after they had been discharged, and 
that no copy of the writ of error was lodged with the clerk of the 
court, and for that reason the writ of error did not operate as a 
Bupersedeas. 

It appears from the record évidence that McGhee and Fink were ap- 
pointed receivers in the equity cause of Thomas against the Mem- 
phis & Charleston Railroad Company, and subsequently in the cause 
of Farmers' Loan & Trust Company against the same, and that 
they were sued as receivers in Thomas against the Memphis & 
Charleston Railroad Company. It further appears from the rec- 
ord that said receivers had not been discharged as such in the Thomas 
case at the time the judgment of McCarley, administrator, against 
them was rendered by the circuit court, but that they had been dis- 
charged from further administration of the property in their hands 
at the time said judgment was afflrmed by the circuit court of appeals. 

At the time this motion was argued, my opinion was that the judg- 
ment complained of was valid, and I bave since seen no reason to 
change my opinion. 

The second proposition contended for by the movants was not so 
clear, and the question was taken under considération, and bas 
been given such examination as my time would allow. The judi- 
ciary act of 1789 provided that a writ of error "shall be a supersedeas 
and stay exécution in cases only where the writ is served, by a 
copy thereof being lodged for the adverse party in the clerk's ofiBice 
where the record remains, within ten days after rendering the judg- 
ment complained of." Several décisions hâve been rendered by the 
suprême court under this act wherein it was held that "the effect of 
the writ as a supersedeas depended upon compliance with the condi- 
tions imposed by the act," and that under the act the lodging of a 
copy of the writ for the adverse party in the clerk's office was in- 
dispensable. Thèse décisions bave been cited by the movants in 
support of their contention. At common law a writ of error was a 
supersedeas by implication (20 Enc. PL & Prac. 1212) ; but, since the 
act referred to, a service of the writ is essential to its opération 
as a supersedeas. The act of 1789 provided that it shall be a super- 
sedeas in cases only where the writ is served by a copy thereof be- 
ing lodged for the adverse party in the clerk's ofiQce. By act of 1872 
(17 St. 198, § 11) it was provided that any party desiring to hâve 
any judgment reviewed on writ of error, and to stay proceedings 
thereon during the pendency of such writ of error, may give the 
security required by law therefor within 60 days after the rendition 
of the judgment. In Telegraph Co. v. Eyser, 19 Wall. 419, 22 L. 
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Ed. 43, the suprême court held, in référence to this statute, that, 
where an appeal was taken and the requisite security given within 
60 days, a supersedeas followed as a matter of right. In the opin- 
ion the court said: 

"It Is expressly declared that the supersedeas bond may be executed withln 
sixty days after the rendition of the Judgment It Is not said -when the writ 
sball be served. The giving of the bond alone Is made the condition of the 
stay. The section is silent as to the writ. The exécution, approval, and flling 
of the bond is substantial. The flling of the writ is matter of form." 

In this condition of the law the Kevised Statutes were adopted, 
section 1007 of which provides that: 

"In any case where a writ of error may be a supersedeas, the défendant 
may obtain such supersedeas by serving the writ of error, by lodging a copy 
thereof for the adverse party in the clerk's office where the record remains, 
within sixty days, Sundays exclusive, after the renderlng of the judgment 
complained of, and giving the security required by law on the issuing of the 
citation. But if he desires to stay process on the judgment, he may, having 
served his writ of error as aforesaid, give the security required by law within 
sixty days after the rendition of such Judgment, or afterward with the per- 
mission of a justice or Judge of the appellate court And in such cases where 
a writ of error may be a supersedeas, exécution shall not issue until the ex- 
piration of the said term of sixty [ten days] days." 

The suprême court, in Kitchen v. Randolph, 93 U. S. 86, 23 L. 
Ed. 810, said: 

"The revised section is not silent as to the writ, and it Is said when It must 
be served. If the supersedeas is asked for when the writ is obtained, the 
writ must be sued eut and served within sixty days, and the requisite bond 
executed when the citation is signed. The policy of the old law is thus re- 
stored, the only modification being in the extension of time allowed for action. 
Sixty days are given instead of ten." 

The old law, in terms, was not restored, but the policy of the old 
law was restored. That policy was that the défendant in error 
must hâve notice of the writ having been sued out. The policy of 
the old law requiring service of the writ is restored. Formerly 
service was to be effected within 10 days. This is modifled, and 
60 days are now given. It will be observed that section 1007 of the 
Revised Statutes does not provide that a supersedeas shall be ob- 
tained in cases only where the writ of error is served by a copy 
thereof being lodged for the adverse party in the clerk's office, as 
was provided by the act of 1789, but the language of the revised 
section is, "The défendant may obtain such supersedeas by sening 
the writ of error, by lodging a copy thereof for the adverse party in 
the clerk's oifice." He may serve the writ in that way. It is per- 
missible for him to do so. But it is not provided in terms, and I 
think clearly not intended to mean, that the supersedeas may be 
obtained only where the writ of error is served by a copy thereof 
being lodged in the clerk's office. If such was the intention of the 
lawmakers, why so materially change the language used in the act 
of 1789 to that found in section 1007, Eev. St.? The court in Kitchen 
V, Eandolph, supra, say that, "under the law as it now stands, the 
service of a writ of error is an indispensable prerequisite to a super- 
sedeas," — not that the service of the writ in a particular manner is 
an indispensable prerequisite. The service of the writ of error is 
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substantial. The filing of it in the clerk's office is matter of form. 
We know, as a matter of observation and practice, that the service 
is sometimes effected hy personally serving the writ on the adverse 
party, as is ordinarily the case in the service of any process, and 
that it is sometimes effected by acceptance or acknowledgment of 
service by the counsel for the défendant in error. United States 
Nat. Bank v. First Nat. Bank, 24 C. C. A. 603, 79 Fed. 296. It does 
not appear whether the writ of error in this case was personally 
served, or that acceptance of service was had, but it does appear 
from the record that it was filed with the clerk of the court. I 
know of no statute and of no rule of court that requires the writ 
of error to be lodged with the clerk. We flnd it filed with the clerk 
in this case, and we may well présume that it was so filed for the 
purpose of effecting service on the défendant in error. It does not 
appear whether it was a copy of the writ of error or not. It, how- 
ever, served the purpose of a copy. There is no spécial virtue in a 
copy of the writ. If the writ may be served by lodging a copy 
thereof with the clerk, then surely it may be served by lodging the 
original writ itself. The service is the substantial act required to 
be done. The manner or mode of service is a matter of form. The 
motion to vacate the judgment against the sureties is overruled. 
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(Circuit Court of Appeals, Fifth Circuit. April 23, 1901.) 

No. 985. 

IHBUKANCE— AVOIDANCE OF POLICT FOK BrbACH OP CONDITIONS— OWWERSHIP 

OP Propbktt. 

It Is the settled law of Alabama that a vendee of land In actual posses- 
sion, exerclsing acts of ownership under a valid executory contract of pur- 
chase, and holding the bond of the vendor to make title upon full pay- 
ment of the purchase money, a portion of -w-hich remains unpaid, is the 
unconditlonal and sole owner in fee simple of said land, wlthln the mean- 
ing of a policy of Insurance which is eonditioned that "the entire policy 
shall be void if the interest of the Insured be other than unconditional 
and sole ownership, or If the subject of insurance be a building on ground 
not owned by the insured in fee simple." Held, that the same rule as to 
title applies with equal or greater reason to Personal property which 
passes by dellvery, unless the parties hâve expressly stipulated otherwise. 
Same— Construction of Policy— Conditions. 

The conditions of forfaiture in an Insurance policy must be construed 
strictly against the insurer and In favor of the insured, and a vendor's 
lien on Personal property cannot be construed as a cliattel mortgage to 
avold a policy under a condition malîlng it void "if the subject of insur- 
ance be Personal property and * * * ineumbered by a chattel mort- 
gage." 

Same— EsTOPPEL- Qrounds op Denyinq Liabimtt. 

A nonwaiver agreement signed by a policy holder after a loss, the pur- 
pose of whlch is to enable the agent of the company to negotlate with 
regard to the facts of the loss, value of property, etc., without any waiver 
by the company of its right to contest its liability, is not to be extended 
by construction beyond its terms, and does not prevent the company from 
being boimd by its statement, made after it had fully Investigated the 
facts, of the grounds on which it denled liability, and which it also set 
108 F.— 32 



498 . 103 PBDEKAL EEPORTBR. 

up as Its original défense in an action on the pqlicy; and it Is estopped 
to pléad additlonal défenses on the eve of trial. 

In Error to tte Circuit Court of the United States for tïie North- 
ern District of Alabama. 

On January 12, 1898, J. B. Huglies, the défendant In error, pnrchaséd a 
fotindry property, consisting of an acre of land, more or less, described by 
metes and bonnds; "also ail the fixtures, tools, and implements on said prop- 
erty used in connection vnth the foundry situate on said property, and now in 
the possession of said J. B. Hughes." The considération for this purchase 
was one promissory note for $1,500 executed by Hughes to the vendor on the 
day of the purchase, payable, with Interest, at the office of the Jasper Land 
Company (the vendor), in Jasper, Ala., and to become due on January 1, 1903, 
andbearing interest at the rate of 6 per cent., payable annually on the Ist day 
of January. The vendor executed and delivered to the purchaser a title bond 
by which it bound itself to the purchaser in the sum of $1,500, conditioned 
that "if, upon the payment of the note promptly at maturity, vcith interest, 
as herein stipulated, the said Jasper Land Company causes to be niade or 
maiîes to the said J. B. Hughes, heirs and assigna, a good and sufiîcient title 
to the aforesaid real estate and Personal property, then this obligation to be 
void; otherwise, to remain in full force and effiect." On April 28, 1899, 
Hughes insured this property with the plaintiff in error. The policy provides: 
"This entire policy shall be vold if the insured has concealed or misrepre- 
sented, in writing or otherwise, any material fact or circumstance eoneeming 
this Insurance, or the subject thereof, or if the interest of the insured in the 
Ijroperty be not truly stated herein, * * * or if the interest of the insured 
be other than unconditional and sole ovrnership, or if the subject of Insurance 
be a building on ground not owned by the insured in fee simple, or if the sub- 
ject of Insurance be personal property, and be or become incumbered by a 
chattel mortgage." In the application for this Insurance, imder the item 
"Title," the appllcant is asked, "Is your ovraership of property to be Insured 
absolute, unquallfled, and undividedî" to which he answered, "Yes;" and un- 
der the item "Incumbrance" he was asked, "Is there any lien or mortgage on 
the profierty? If so, for what amount?" which he answered, "No." On May 
25, 1899, the property insured under policy 22 in the Pennsylvanla Fire Insur- 
ance Company on the 28th day of April, 1890, was totally destroyed by fire, 
with the exception of the frame office building. The insured gave notice to 
the Company that the loss had been sustained, and Mr. George G. Adams, an 
adjuster, went ta see the insured about the Jire. They went to the scène of 
the fire, and the adjuster examined and noted the condition of things. He 
then told the insured that he wanted to see his deed to the property and to 
know what he gave for it, and asked him to get it and bring it over to the 
hôtel, which the insured did. The adjuster testifled: "It was there that I 
discovered that he held a bond for title. He showed it to me, and I had his 
application for Insurance, and called his attention to the answer that he had 
made to the question, 'Is your ownership of the property to be insured un- 
divided, unqualified, and in fee simple?' and to his answer to It, 'Yes,* and to 
the question, 'Has any other person a claim on the property to be insured?' 
and whether there was any Incumbrance or lien or mortgage on the property, 
and to his answer, 'No.' And I called his attention to the bond for title, and 
told him that. In my opinion, there was a lien upon the property; and I told 
him that the bond for title did not give him a fee-simple title, and that I 
could not talk any more to him. • * » i called his attention to ail that 
part of the policy beginnlng with the words, "This entire policy shall be void,' 
and endlng down to the word 'thereof.' I also called his attention to thèse 
words in the policy: 'or if the interest of the insured shall be other than sole 
or unconditional ownership.' " The adjuster, Adams, made a second îtrip to 
Jasper, under instruction to go there and ascertaln from the local agent, Mr. 
Bush, whether the fact of the bond for title was known to him (the local 
agent) when he Issued the policy. On this second trip he met Mr. Hughes on 
the business of this loss, and told him that he (Adams) could not talfc with 
him (Hughes) unless he slgned a nonwaiver agreement, which he agreed to do 
after Adams showed It to him and explained what the Intention of it was. 
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Adams swears: "He slgned It, and then I disciissed with him the value of 
the property, but could not agrée with him and let't. I aslîed him if he had 
made a proof of loss, and called his attention to the fact that the agreeinent 
did not waive proof of loss, and that he had only sixty days in which to malie 
it, and that ended our conversation." The nonwaiver agreement is not dated, 
but the local agent, Bush, testifled that it was signed on June 7, 1899. It pro- 
vides that any action, request made, or information received by the insur- 
ance company in or vphile investigating and ascertaining the cause of fire, 
the amount of loss or damage, or other matter relative to the claim of the 
insured for property alleged to hâve been lest or damaged by fire on the 25th 
of May, 11 p. m., 1899. shall not In any respect or particular change, déter- 
mine, waive, invalidate, or forfeit any of the terms, conditions, or require- 
ments of the policy of Insurance, or any of the rights whatever of any party 
thereto, and eoncludes vrith the foUowing paragraph: "The Intent of this 
agreement is to save and préserve ail the rights of ail the parties, and permit 
an investigation of the claim and the détermination of the amount of the loss 
or damage, in order that the party of the first part may not be imnecessarily 
delayed In his business, and that the amount of his claim may be ascertained 
and determined without regard to the liability of the party of the second 
part, and without préjudice to any rights or défenses which the said party 
of the second part may hâve." 

On July 24, 1899, the insurance company addressed to the Insured the fol- 
lowing letter: "Dear Sir: We are in receipt of an envelope inclosing paper 
dated July 8th, 1899, and sworn to by you before Jas. W. Shepherd, judge of 
probate, which, we talie it, is intended as proofs of loss imder policy #22 of 
the Pennsylvania Fire Insurance Company. Without in any manner admit- 
ting liability, and expressly reserving ail rights under said policy, we are com- 
pelled to retum you this paper as being entirely insufficient if intended as 
proof of loss under your policy. We call yonr attention generally to the re- 
quirements contained in lines 70 to 80, inclusive, of your policy, and particu- 
larly to the provisions of lines 72 and 73, requiring that the interest of the 
assured and of ail others in the property shall be set forth, and ail incum- 
brances thereon, and would request that, in eomplying with the conditions of 
the policy in regard to the proofs of loss, you particularly set forth fully 
exactly the state of the title to said property, both at the time of the Issuance 
of the policy and at the time of loss, and also the same as to incumbrances. 
Tjpon receipt of your proofs containing this Information, this company will 
then be able to détermine Its proper course." On July 31, 1899, it addressed 
to him the foUowing letter: "Dear Sir: Your favor of July 27th, Inclosing 
papers heretofore sent us as proofs of loss, and also paper purporting to be 
supplemental proofs, hâve been received and noted. I notice by the paper 
entitled 'Supplemental Proofs' that the property insured Is not owned by you, 
but ail you hâve Is a bond for title interest, the légal title being in the Jasper 
Land Company. I call your attention to lines 16, 17, and 18 of your policy, 
which provide that the policy should be void, unless otherwise provided by 
written agreement indorsed thereon or added thereto, 'if the interest of the 
assured be other than uncondltional and sole ownership, or if the subject of 
insurance be a building on ground not owned by tlie assured In fee simple, or 
if the subject of insurance be personal property, and be or become Incumbered 
by a chattel mortgage.' Your interest in the property is not uncondltional 
and sole ownership, but merely an équitable Interest under a conditional bond 
for title; the building is on ground not owned by you In fee simple; and, as 
to the personalty, it is unquestionably incumbered. The company mnst there- 
fore décline to pay said loss, and deny liability, on the ground of the violation 
of the above clauses of its contract, as shown by your supplemental proofs of 
loss. I hâve written this letter immediately upon receiving your proofs. It 
is proper that I should also call your attention to the fact, while in no way 
retracting said déniai of liability, that the proofs olïered are still not In com- 
pliance with the conditions of the policy. It fails to give a copy of ail de- 
scriptions and schedules In ail policies. It fails to state by whom and for 
what purpose the building descrlbed and the several parts thereof were oc- 
cupied at the time of the flre. It faila to furnish any magistrate's or notary 
public's certificate. It fails to state anything as to the ofigin of the fire. 
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Thèse latter critlcisms are, however, made simply In reply to your request 
that we should advise you If the proofs should not conform to the policy 
requlrements, and with no intention of in any way modifying tlie déniai of 
liability herein made." And on August 21, 1899, it addressed to him tiie fo!- 
lowing: "Dear Sir: We are in recelpt of your registered letter of August 
12th, containing papers purporting to be proofs of loss under policy #22 of 
the Pennsylvania Fire Insurance Company. The additional information con- 
tained in tliese papers serves to convince us more strongly that you liave no 
légal claim against the Pennsylvania Fire Insurance Company under its policy 
#22, issued by its agent at Jasper, Ala. In tliese papers you admit that your 
only daim to ownership to the property destroyed is based on bond for title, 
for which you paid no cash, but only gave a note on the 12th of .Tanuary to 
the Jasper Land Company for the sum of only $1,500, not payable until tlie 
first of January, 1903. The papers you submit under date of August 12th 
daim the value of the property to be §3,670.25, vrhile in tlie same papers you 
State that you gave a four-years note for only ?1,5<)0 for the entire property. 
According to your own admission, you had no title to the property; and tlie 
policy under which you make daim distinctly sets forth that 'if the interest 
of the assured be other tban unconditional and sole ownership, or If the sub- 
ject of Insurance be a building on ground not owned by the assured In fee 
simple, or If the subjeet of insuranee be personal property, and be or become 
Incumbered by a chattel mortgage,' then the policy shall be void. TJnder tU(! 
circumstances above mentioned, we are constrained to repeat our déniai of lia- 
bility." 

On August 29, 1899, this action was brought on the policy. The défendant 
flled six pleas, the first three of which amounted to the gênerai issue. The 
fourth plea sets up a forfeiture of the policy on the ground that the plaintiit 
was not the unconditional and sole owner of the property insured. The fiftk 
plea was to the effect that a part of the property insured was personal prop- 
erty which was incumbered by a chattel mortgage at the time the policy was 
Issued. Thèse pleas were flled on the 23d day of November, 1899. On Jan- 
uary C, IGOO, six days before the trial, the défendant flled another spécial plea, 
setting up that the plaintiff had misrepresented or eoncealed the fact that 
there was a lien on the property at the time the policy of Insurance was 
issued, and that the property was incumbered by a lien for the purchase 
money, the plaintifC having only a bond for title thereto. The plaintiff flled 
a gênerai repllcation to each of thèse pleas, and also certain spécial replica- 
tions. Some of them set up a waiver of the alleged forfeiture of the policy 
on the ground that the défendant had requested the plaintilï to submit proofs 
after It had become fully informed of ail the facts set up In the pleas, which 
he did submit at much expense and Inconvenience to himself. Others of the 
replications alleged that, after the défendant had become fully informed of 
ail the facts and circumstances set up In the pleas, it denied liabihty, and 
refused to pay the loss, solely on the ground that the plaintifC was not the 
unconditional and sole owner of the property insured, that the building was 
on ground not owned by the plaintiff in fee simple, and that the personalty 
was incumbered by a chattel mortgage. The défendant demurred to thèse 
replications. The demurrers were overruled. When the testimony had closed, 
and the argument of counsel had been heard, the court instructed the jury to 
return a verdict for the plaintilï. 

Wm. A. Walker, for plaintiff in error. 

E. H. Cabiness and S. D. Weakley, for défendant in error. 

Before FARDEE, McCOEMICK:, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

There are no contested issues of fact învolved in this case. AU 
of the substantial facts are either admitted or accepted as estab- 
lished by undisputed évidence. The questions arising thereon, and 
in référence to which there is contention, are ail questions of law. 
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The assignment of errors embraces 22 spécifications. Counsel for 
tlie plaintiff in error insists on those numbered 7, 8, 9, 10, 21, and 22. 
The flrst i are based on the action of the court in overruling the de- 
murrer of the défendant to the third, fourth, fifth, and sixth replica- 
tions to the sixth plea. The last 2 are based on the court's action 
in directing a verdict for the plaintiff. Thèse assignments raise the 
following questions: (1) TSTiether the plaintiff iu the court below 
was the sole and unconditional owner of the property insured, and 
owned the buildings in fee simple. (2) Whether the personal prop 
erty insured was incumbered by a cliattel mortgage. (3) Whether 
the défendant was estopped, by demanding proofs of loss or denying 
liability prior to the suit solely on the ground that the plaintiff was 
not the unconditional and sole owner of the property, that he did 
not own the building in fee simple, and that the personal property 
was incumbered by a chattel mortgage, from afterwards setting up 
the other grounds of forfeiture, to be f ound in the sixth plea, namely, 
the misrepresentation or concealment by the défendant that there 
was a lien on the property for the unpaid purchase money. (4) 
Whether, under the évidence, the court was justifled in directing a 
verdict for the plaintiff. 

In a comparatively récent and well-considered case, the suprême 
court of Alabama has held, as expressed in the headnote, which accn- 
rately formulâtes the doctrine of the décision, that: 

"A vendee of land, In actual possession, exercising acts of ownership un- 
der a valid executory contract of purchase, and holding the bond of the vendor 
to vasLke title upon full payment of the purchase money, a portion of which 
remains unpaid, is the unconditional and sole owner in fee simple of said 
land, within the meaning of a pollcy of insurance which Is conditioned that 
the 'entire policy shall be void if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of Insurance be a building 
on ground not owned by the insured in fee simple'; and, as to an insured 
holding such Interest, a policy with this condition is not void, but can be en- 
forced at the suit of the insured." Loventhal v. Insurance Co., 112 Ala. 108, 
20 South, 419, sa L. R. A. 258. 

The distinguished counsel for the plaintiff in error accepts this 
authority as conclusive as to the real estate, but he insists, not- 
withstanding, that the proper construction of the bond, so far as the 
personal property is concerned, is that it amounted only to a con- 
ditional sale. The property denominated "personal," the subject of 
this contention, is described in the bond for title as being the fixtures, 
tools, and implements on the property used in connection with the 
foundry, situate thereon, and now in the possession of the purchaser. 
The other proof does not show or indicate with any clearness the 
extent and the character of the physical connections of the fixtures, 
tools, and implements to the land and the buildings thereon, so far 
as to détermine to what extent the same had become part of the real- 
ty, or had retained their original status as personal property, under 
the rules of the common law, which is in force in Alabama. But if 
the common law in force in that state, as construed by its suprême 
court, déclares that as to real property an unconditional estate is 
conveyed by a bond for title, on the theory that the seller holds 
a vendor's lien, and the real estate passes to the purchaser subject 
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to this lien, it seems to us that this theory would liave greater force 
as to Personal property, title to which passes by delivery, unless tlie 
parties kave expressly stipulated otherwise. On the authority of the 
case of Loventhal v. Insurance Co., just cited, supported as it is by 
Sound reason and abundant précédents, we hold in this case that, 
within the meaning of the terms used in the provisions of the policy 
of insurance on which the plaintiff in error relies, the insured was 
the unconditional and sole owner of ail of the property insured, and 
that the building was owned by him in fee simple. 

It cannot be contended, and we understand that it is not, that 
the vendor's lien to which the personal property in this case may be 
subject is a chattel mortgage. Conditions for forfeiture in the print- 
ed forms of insurance policies now in gênerai use hâve been pre- 
pared by the insurance companies with studious care, and should be 
strictly construed against the insurer, and liberally in favor of the 
insured, when invoked by an insurance company to limit or avoid 
its liability. No intendment will be indulged to invalidate the policy 
which the language used does not require. The plaintiff in error 
having, before suit brought, put its déniai of its liability solely on 
the ground that the insured was not the unconditional and sole owner 
of the property, that he did not own the building in fee simple, 
and that the personal property was incumbered by a chattel mort- 
gage, and having placed its original défense to the action on the 
same ground, as shown by its fourth and fifth pleas, should not be 
allowed to set up the additional ground presented in the sixth plea, 
six days before the trial, unless the settled rules of décision on this 
subject are avoided or qualified by the nonwaiver agreement. Like 
the forfeiture provisions of the policy, above ref erred to, if not more 
strictly, the language of this agreement should be construed strongly 
against the company, and liberally in favor of the insured. Without 
undei-taking to define exhaustively its scope, it seems clear to us 
that it cannot reasonably be construed to take out of the opération 
of the gênerai law on the subject the action of the company itself, 
as evidenced by the letters set out in our statement of the case, 
and by the spécial pleas in its original défense to the action. As 
the case, in our view of it, présents only questions of law, which 
should be resolved in favor of the plaintiff below, we conclude that 
the circuit court did not err in directing a verdict for the plaintiff, 
and the judgment is afflrmed. 



UNITED STATES v. WALSH et al, 

(Circuit Court, S. D. New York. Aprll 5, 1901.) 

CoNTRACT von Construction of Qovbrnmbnt Wokk— Action foe Breach— 

WaIVEB BT ACCEPTANCB. ^ , , 4.1, TT,>-4.„.1 

Where a contract for the construction of a dry dock for the Unitea 
States provlded for constant Inspection of the -work by the government 
as it progressed, and such inspections were made, and on its completion 
the dock was examined by the board having the matter In charge, and 
accepted and paid for, the government is bound by such aceeptance, aaa, 
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In the absence of fraud, Is estopped to thereafter claim that the work waa 
not done in accordance with the contract. 

At Law. Action on bond of contractor for public work. 

Action at law to recover $171,360.76, with interest from May 8, 1895, for 
damages on aecount of failure to construct a timber dry dock in accordance 
with the contract, and accompanying plans, drawings, and spécifications. The 
dry dock is situated at the navy yard, Brooklyn, N. Y., and is Icnown as "No. 
3." Ihe action was bronght against the contractor, Augustin Walsh, and his 
surety, John D. Crimmins. ïhe government put in its direct case, with the 
exception of the proof of the amount of damages sustained and rebuttal; 
eounsel for défendants conceding, for the purpose of making a motion to direct 
a verdict in favor of the défendants, that the government had spent $171,300.76 
upon the dock. After this concession on the part of défendants' eounsel, the 
court stated that with the exception of the examination of Rear Admirai 
Bowles, who had charge of the work of repair, and any rebuttal, the court 
would now déclare the case closed on the part of the plaintiff, and allow the 
défendants to open, and put in their testimony on the main case, if they 
should choose to put in any, and to put in their testimony of aceeptance of, 
and payment for, the dock by the government. The défendants thereupon 
opened, and put the défendant Walsh on the stand, whose testimony, both 
direct and cross, was taken, after which eounsel for the défendants moved 
that the jury be directed to bring in a verdict in favor of the défendants, 
which motion, after argument, was duly granted, the court allowing an ex- 
ception to the plaintiff. 

George H. Gorman, Spécial Attj., and Arthur M. King, Asst. U. 
S. Atty., for tbe United States. 
Howard A. Taylor and Origen S. Seymour, for défendant Walsh. 
James R. Soley, for défendant Crimmins. 

LACOMBE, Circuit Judge. Gentlemen of the Jury: There are 
some very interesting questions in this case, — questions of law, which 
will appropriately come, at the proper stage, before an appellate 
tribunal. The view which I hâve taken of this case for some time 
has not .been changea by the arguments to which I bave listened. 
It is unnecessary for me to deliver, or undertake to deliver, any ex- 
tended opinion upon the points that hâve been argued, or the ques- 
tions presented, and consume your time sitting hère to listen to it. 
It is sufBcient that I indicate, in the briefest way, three or four 
propositions which lead me to the conclusion that there is nothing 
hère to submit to you. 

In the first place, it is not disputed that, when the fédéral govern- 
ment enters into a contract with an individual, the rights which it 
acquires, and the obligations which it assumes, are the same rights, 
and the same obligations, which would be assumed were it an indi- 
vidual. The contract is to be constrned accordingly. In this 
particular instance we hâve a contract whereby an owner of land 
contracts with a contractor for building a structure on the land, 
and the contract is an extremely elaborate one, with many pro- 
visions in it. It contains provisions whereby, from the very be- 
ginning to the very end of the work, the owner shall be advised, 
from time to time, of what is taking place; and it not only secures 
to the owner the right to make such examination, but it makes it a 
duty on the part of the owner to see to it that there is a constant 
inspection, and that it is constantly advised as to how the work is 
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going on, so that before the contractor goes to some new BrancK, 
to superimpose work on what is already finished below, he goes with. 
that knowledge secured to him that the owner bas bad opportunity 
and presumably bas observed wbat work bas been done before. And, 
the matter baving reacbed its conclusion, tbe builder — tbe contractor 
— says: "My work is completed. Hère it is. You say you won't 
talte tbis, and you won't pay me, until you bave bad an inspection 
and test, and satisfled yourself as to it. Now, bere is my work. 
Look it over, and make your test. I tender it to you, and I claim 
my money." And tbe government — tbe owner — does look over tbe 
work, by its board, and makes a test, and says: "We are satisfled. 
Hère is your money. Give us a release," — and that transaction takes 
place. Well, ordinarily, between private parties, that would ter- 
minate tbe matter. Much bas been said bere as to tbe lack of knowl- 
edge on the part of tbe owner wben such acceptance took place, 
and tbat there can be no waiver unless tbere is knowledge. I do 
not tbink tbere is testimony in tbis case wbicb wonld warrant the 
conclusion that tbere was not knowledge on the part of tbe govern- 
ment, or of the government accepting ofïîcers, wben tbis work was 
accepted. Not only was tbere Mr. Menocal, of whom we bave beard 
so much, tbe civil engineer in charge, and Mr. White, another civil 
engineer, but bere was inspecter piled up upon inspecter, — inspectors 
of timber, inspectors of iron, and inspectors of pile driving; and bere 
in the possession of tbe fédéral government, at tbe time tbat it ac- 
cepted tbis dock, were written reports on its files tbrough wbicb, 
as we bave seen bere, it was perfectly possible for tbem to produce 
an expert who bas testified to us exactly where every pile went, and 
wben it was driven in, bis means of knowledge being written reporta 
in tbe possession of tbe government long before the work was ac- 
cepted. 

In view of tbe information thus in the possession of tbe fédéral gov- 
ernment at the time of the acceptance of tbis work, and in view 
of the further fact that there is no express fraud charged, no mala 
fldes charged, and that the points of différence, the points in dis- 
pute, as between that work as called for under the contract and 
the work as shown, do not in the remotest degree approach, in extent 
of différence, to wbat in the Barlow Case was beld to constitute 
fraud witbout any bad faith, I tbink tbe government is bound by its 
acceptance, and cannot now sue to recover back the money. I there- 
fore direct you to bring in a verdict for the défendants, giving an 
exception thereto to tbe plaintlff. 
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BOARD OF OOM'RS OF LAKB OOUNTT y. KEENE FIVE-CENTS SAV. 

BANK. 

(Circuit Court of Appeals, Eighth Circuit Aprll 3, 1901.) 

No. 1,441. 

1. Hbarsat and Selp-Serving Statbmbnts— Rdlb must bb Enforoed with 
JbaIiOus Carb. 

The rule forbidding the admission of self-servlng statements and hear- 
say testimony as évidence is vital to tlie protection of the rights of person 
and property, and must be guarded against encroachment with jealous 
care. 

a. Sblf-Bervins Statements and Hbarsay Dbposited in a Public Office 
Incompétent Evidence. 

The self-serving statements of a county or municipallty, made by its 
officers or agents, and veritten statements of third parties deposlted or 
flled in Its offices, are incompétent évidence to prove the facts they relate, 
in an issue between it and a private party, in the absence of statutoiy 
provisions which Qualify them. The same rules of évidence govem the 
trial of an issue between a private party and a municipal corporation 
which control the trial of a lllie issue between individuals. 

S. Section 922, Mills' Ann. St. Colo., Relative to Copies of Papkrs in 
Public Offices, Construed. 

Section 922, Mills' Ann. St. Colo., which provides that copies of writings 
duly flled or deposited in county offices shall be prima facie évidence in ail 
cases, malies such copies prima facie évidence of the contents of the orig- 
inal writings, but it does no more. It does not qualify the copies for ad- 
mission in évidence in any case in which the originals were not qualified. 

4. Copies of Certain Writings Pound in Cocntt Clbrk's Office Incompé- 

tent Evidence in Action by Third Party against the County. 

Copies of county wairants and of lists thereof on the letter heads of 
Chase & Taylor, aggi-egating $65,384.72, found in 1898 in the office of a 
county elerk of a county which in 1882 exchanged with Chase & Taylor 
funding bonds aggregating §75,000 for its warrants, are Incompétent évi- 
dence that any of thèse warrants were exchanged for any of 15 bonds, of 
$1,000 each, originally issued to Chase & Taylor, in an action thereou by 
a subséquent bona fide holder. 

5. County Clbrk's Account Bock Incompétent to Prove Truth of Its 

Statements in an Action between the Countt and a Third Party. 

A county clerk's account bock, which was not kept in compliance vrith 
any statute, but which contained summary statements at the end of eacl» 
six months of the state of 15 county tunds, and of the aggregate amounts 
of county warrants dravro, canceled, and outstanding, Is incompétent évi- 
dence of the truth of thèse statements. In an action between the county 
and a third party, because it is a self-servlng statement of conclusions 
drawn from original records and writings not produced. 

6. Fonding Bonds not Void because Debt Funded Exceeds Constitutional 

Limitation, as They Cbbate no Debt. 

Funding bonds neither croate nor increase a debt, but simply change 
its form-, hence they are not void because the debt funded exceeds the con- 
stitutional limitation.i 

7. Bonds Funding Excessive Dbbt Presumptively Valid if Any Part op 

THE Debt Funded might hâve been So. 

Each county bond is a separate promise, and the basis of a separate 
cause of action against a county. Where the facts and conditions might 
hâve been such under the law that any part of the excessive debt funded 
might hâve been valid, the légal presumption Is, in an action on the bond, 
that thèse facts and conditions existed, and that the bond in action was 

1 Constitutional and statutory limitation of municipal indebtedness, see note 
to City of Helena v. Mills, 36 C. O. A. 6. 
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Issue'd to fund a valid portion of the debt, because the presumption Is that 
the county offlcers faithfully discharged their duties, and issued the bond 
only after ascertaining the valldity of the debt for whlch it was ex- 
changed. 

8. County Warrants Prima Facie Valid. 

County warrants are prima facie évidence of légal obligations of the 
eovmty. 

9. Lakb Countt, Colo., Funding Bonds op 1883 Pbesumptivelt Valid. 

While the Lalse county refundlng bonds of 1882, aggregating $500,000, 
evideneed a debt in excess of the constitutional limitation, they are pre- 
sumptively valid, because that county might in 1882 hâve Issued any one 
of them In exchange for valid outstanding warrants for debts incurred 
prior to September 1, 1879, when the limitation first toolj: effect, or for 
debts Incurred after that date in each year for current expenses for which 
a levy of taxes was made; and In an action on any one of thèse bonds the 
presumption Is that it was Issued to fund such a lawf ul debt. 

10. BuRDEN OF Proop to Show Invaliditt dp Thesb Bonds is on CotrNTT. 

The burden of proof on the issue of the validity of the bonds imder the 
constitutional limitation Is upon the county, because each bond and the 
warrants for which It was exchanged are prima facie évidence of the 
validity of the debt they represent; and thèse presumptions must prevail 
unless the county proves by a fair prépondérance of compétent évidence 
that the debt for which the bond was glven was imauthorized and vold. 

11. Unnecessary Avekments Rbcjuirk no Proop. 

TJnnecessary averments In a pleading, which are not essential to the 
statement thereln made of the cause of action, require no proof, are mère 
surplusage, and do not affect the issues. 
18. Error without Préjudice no Qround for Reversal. 

Alleged errors which the record conclusively shows could not have 
afCected the décision and judgment work no préjudice and constitute no 
ground for reversal. 
18. RuLiNO on Motion for New Trial for Newlt-Discoverbd Evidence 
NOT Rbviewable. 

The ruling of the trial court upon a motion for a new trial on the ground 
of newly-discovered évidence rests in the discrétion of the court, and, in 
the absence of gross abuse of that discrétion, does not constitute an error 
of law, and cannot be reviewed In a national appellate court 

Caldwell, Circuit Judge, dissenting, 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action brought by the Keene Flve-Oents Savings Banli, the 
défendant In error, against the board of county commissloners of the county 
of Lalje, the plaintlff in error, to recover upon coupons eut from 16 funding 
bonds, of $1,000 each, which were issued on January 2, 1882, in compliance 
wlth an act of the gênerai assembly of the state of Colorado entltled "An act 
to enable the several countles of the state to fund thelr floatlng Indebtedness," 
which was approved February 21, 1881. 1 Mills' Ann. St. §§ 939-944. The 
bonds disclosed upon thelr face the fact that they were a part of an issue of 
funding bonds which aggregated $500,000, and they were payable to Chase & 
Taylor or bearer They contalned no racital that the amount of this issue was 
within the constitutional limitation of Indebtedness preseribed by the people 
of Colorado, but simply reclted that they were issued under and by vlrtue of, 
and in full compliance with, the act of the gênerai assembly, and that they had 
been authorized by a vote of the majorlty of the duly-quallfled electors of the 
county who voted upon the question. Out of this issue of bonds, aggregating 
§500,000, bonds to the amount of $75,000 had been issued to Chase & Taylor, 
and the 15 bonds from which the coupons In this suit were eut were a part 
of this Issue of $75,000. The défense to the bonds was that they were Issued 
in exchange for county warrants which evidenced debts that were incurred 
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after thé limitation of Indebtedness prescribed by the constitution of Colorado 
had been exceeded by the county. Section 6, art. 11, of the constitution of the 
State of Colorado, which prescribed the limitation of indebtedness, contained 
a proTiso to the effect that this limitation should uot apply to counties having 
a valuation of less than $1,000,000. The assessed valuation of the taxable 
propcrty in the county of Lake did not reach the sum of $1,000,000 until the 
Ist day of September, 1879, and there was no time subséquent to that date 
when this valuation was sufflcient in amount to warrant the création of an in- 
debtedness of $500,000. The funding bonds aggrcgating $500,000, issued Jan- 
uary 2, 1882, were exchanged for county warrants, some of which evidenced 
indebtedness of the county created before, and some of which represented 
indebtedness of the county created after, September 1, 1879. The foregoing 
facts are conceded by counsel for both parties in the argument of the questions 
presented in this case, and for that reason the method by which they wero 
established is immaterial, and will not be considered. After the défendant 
in error had introduced in évidence its coupons, and the bonds from which 
they were taken, and had rested its case, the plaintifC in error attempted to 
prove that the 15 bonds in question were issued in exchange for county war- 
rants which evidenced obligations of the county which had been created subsé- 
quent to the time when its debt exceeded the constitutional limitation, and 
which were for that reason invalid. For the purpose of showing what war- 
rants were exchanged for the bonds in issue, the county ofCered three lists or 
statements which were found in the office of the county clerli of I^ake county, 
wrapped around county warrants there deposited, which corresponded, respec-- 
tively, in numbers, amoimts, dates, and dates of registration, with the lists 
contained In those statements. Thèse statements were in the following form: 

"Office of Chase & Taylor, Sioux City, lowa. 
"Ail Kinds of Municipal Securities Bought and Sold. 

" Warrants. 

"Sioux City, lowa. 
No. Amount. Date. Date of Ace. Int Total. Rate. Am't Paid. 

Registration. 
3,177 420 JuneS, '80. June 14, '80. 65" 

There were many entrles on each statement, difCerlng only in the figures 
representing number, date, and amount. One of thèse statements had on its 
back, "No. 1, R. J. Chase, $15,649.24," and also the words, "Registered backed." 
The figures in the column headed "Amount" in that statement aggregated 
$15,649.24. The second statement was backed, "No. 2, Chase & Taylor, $34,- 
429.98," and the word "Registered" was also written thereon. The third 
statement was backed, "D. K. Tenney, $15,305.50," and the words, "Regis- 
tered backed," were written upon it. To each statement a certifîcate in sub- 
stantially the following form was attached: 

"State of Colorado, County of Lake — ss.: 
"I, H. S. Phillips, clerk and recorder and county clerk of Lake county, do 
hereby certify that the annexed and foregoing is a true and correct copy of the 
w-arrant list and funding bond statement of [R. J. Chase, Chase & Taylor, or 
D. K. Tenney, as the case was], as the same appears on file in my office, and 
in my custody as county clerk and recorder of Lake county, Colorado. Witness 
my hand and officiai seal this 26th day of November, A. D. 1808. 

"[Seal of County.] H. S. Phillips, County Clerk." 

The county clerk who made thèse certificates testified that he had no knowl- 
edge of the original transactions, but that when he entered upon the duties 
of his office he found the originals of thèse three statements wrapped up with 
county warrants which corresponded in number, date, and amount with the 
figures under the respective columns in the statements; and the warrants so 
found by him were ofCered In évidence with the statements. The statements 
and warrants thus ofCered were excluded by the court on the ground that 
they did not constitute compétent évidence that any of thèse warrants Were 
exchanged foi' the bonds in suit. No other évidence was ofCered In the case 
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to Identîfy the warrants whleh -were exehanged for thèse bonds, and at the 
eonclusion of the trial the court Instructed the jury to return a verdict In favor 
of the défendant in error. 

H. B. Johnson (Charles Cavender and W. H. Bryant, on the hrief), 
for plaintifî in error. 

Edmund F. Bichardson (Thomas M. Patterson and Horace N. Haw- 
kins, on the hrief), for défendant in error. 

Before CALDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

SANBOEN, Circuit Judge, after stating the case as ahove, deliv- 
ered the opinion of the court. 

The issue concerning the trial of which the chief complaint is made 
in this case was whether or not certain county warrants found in the 
ofiSce of the county clerk of the plaintiff in error about the year 1898 
were exehanged in 1882 for any of the 15 funding bonds upon which 
this action was founded. This was a very simple issue of fact. To 
establish its claim that some of thèse county warrants were exehan- 
ged for some of thèse bonds, the county offered in évidence certifled 
copies of three lists of warrants written on the letter heads of Chase 
«& Taylor, aggregating, respectively, $15,649.24, $34,429.98, and |15,- 
305.50, together with three bundles of county warrants corresponding 
in dates and amounts with thèse lists. Thèse warrants were found 
in the office of the county clerk of the county of Lake, with thèse lists 
wrapped around them, when the présent clerk entered upon the dis- 
charge of the duties of his office. Neither of thèse lists bore any sig- 
nature or date, and no witness came to testify when, why, or by 
whom they were made. It is earnestly contended that the rulings of 
the court below that this évidence was incompétent to prove the fact 
that any of thèse warrants were exehanged for any of the bonds in 
issue was a fatal error. But the established rules of évidence which 
control the trial of an issue of fact between adverse litigants are not 
suspended or abrogated when one of the parties to the action is a 
county or a municipality. Hearsay and self-serving déclarations are 
as pernicious and incompétent to establish a claim or a défense of a 
county as they are to prove a cause of action or a défense of an in- 
dividual. If the issue of the exchange of thèse wan'ants for thèse 
bonds had been on trial between private parties, the défendant cer- 
tainly could not hâve established the exchange by proof either that 
he had himself said or written, or that Chase & Taylor or any other 
person had said or written, that such an exchange had been made. 
The former statement would hâve been a raere self-serving déclara- 
tion, and the latter the baldest hearsay. The plaintiff would hâve 
been entitled upon such an issue to the testimony, under oath, of the 
witnesses who knew the facts, and to an opportunity to cross-examine 
them, and in the absence of such évidence the défendant would sure- 
ly hâve failed. Thèse rules are equally applicable to the trial of such 
an issue between a private individual and a county, in the absence of 
any modification or abrogation thereof by act of congress or of the 
législature. The offlcers of a county are its agents. Their acts and 
statements in the discbarge of their officiai duties are the acts and 
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Btatements of the county, and not those of its adversaries. Upou a 
simple issue of fact likethat in liand, such acts and statements may 
sometimes be used in évidence against the county as its admissions 
against interest; but, when offered by the quasi municipality, they 
are as much self-serving déclarations and as incompétent as the prior 
oral or written statements of an individnal in support of his claira or 
défense, unless they are made compétent by some express statute, or 
unless they fall under the recognized exception applicable to "officiai 
registers or bocks kept by persons in public office, in which they are 
required by statute or by the nature of their office to write down par- 
ticular transactions occurring in the course of their public duties and 
under their personal observation." 1 Greenl. Ev. § 483 ; Evanston v. 
Gunn, 99 TJ. S. 660, 25 L. Ed. 306; White v. TL S., 164 U. S. 100, 17 
Sup. et. 38, 41 L. Ed. 365; In re Hirsch (C. 0.) 74 Fed. 928. Tliere 
was no évidence that any of thèse lists of warrants, or that any of 
the writing thereon, was made by any ofiBcer or agent of the county; 
and, if there had been, the lists would still hâve been incompétent, 
because no such statements were required to be made by any such ofii- 
cer, either by the statutes of the state, or by the nature of his office. 
The statute under which the bonds were issued provided that, bef ore 
the vote to issue them was taken, the county commissioners mighl 
publish a notice requesting the holders of warrants to submit in writ- 
ing "a statement of the amount of warrants of such county which 
they will exchange for the bonds of such county, to be issued under 
the provisions of this act, and the rate at which they will exchange 
such warrants for such bonds, taking such bonds at par." Mills' Anu. 
St. § 939. But thèse lists are not statements made pursuant to this 
statute, because they contain no ofCer to exchange warrants for bonds, 
and they specify no rate of exchange. Moreover, if they were such 
statements, they would not constitute any évidence that the proposed 
exchange was ever made. Xor are they admissible as a part of the 
res gestse at the time of the exchange; for they bear no date, and 
there is no évidence or presumption that they were made or deposited 
at the time when the bonds were issued. So far as the évidence in 
this record discloses the fact, they may hâve been deposited in the 
clerk's office years after the warrants about which they were wrapped 
were canceled or exchanged, and a ruling that such fugitive, undated, 
and unidentified writings as thèse may constitute évidence upon which 
the rights of litigants must dépend would open a plain and easyroadto 
the establishment of ail the claims and défenses of municipalities. The 
mère deposit in a public office at any time bef ore the trial of the state- 
ment of the claim or défense of the municipality, without date or sig- 
nature, and without identification or proof of origin, would be ample 
to sustain it. Thèse lists cannot be received as a part of the things 
done at the time of the exchange, because there is no évidence when 
they were made or when they were deposited in the office of the coun- 
ty clerk. Nor were they admissible as déclarations of Chase & Tay- 
lor, and that for three reasons : They were not signed, and there was 
no évidence that they were made by Chase & Taylor; they do not 
state or attempt to state that any of the warrants aggregating |65,- 
384.72 which are listed therein were ever exchanged for the 15 bonds 



610 108 FEDERAL REPORTER. 

aggregating |15,000 which are hère in question; and if they had been 
signed by Chase & Taylor, and if they had contained snch a story, 
they would still hâve been incompétent as évidence against the de- 
fendant in errer, because they would hâve been nothing but hearsay. 
The county stipulated in the trial of this action that the bank was a 
bona fide purchaser of its bonds before maturity, without any notice 
of their invalidity, except such constructive notice as the constitution 
and laws of the state imposed upon it. Neither the constitution nor 
the laws gave the bank any notice that its bonds were issued in ex- 
change for any invalid warrants or for any particular warrants. It is 
conceded in the argument of this case that when thèse bonds were 
issued there were valid warrants of the county outstanding for which 
some of them might hâve been exchanged. A state of facts might, 
theref ore, hâve existed under which the bonds might hâve been valid ; 
and, if conditions and circumstances might hâve existed under which 
they would hâve been lawf ul under the law, the presumption was that 
they were so. City of Evansville v. Dennett, 161 U. S. 434, 443, 16 
Sup. et. 613, 40 I,. Ed. 760; Eollins & Sons v. Board of Com'rs of 
Gunnison Co., 80 Fed. 692, 699, 26 G. G. A. 91, 98, 49 U. S. App. 399, 
412; National Life Ins. Co. of Montpelier v. Board of Education of 
City of Huron, 62 Ped. 778, 10 C. C. A. 637, 27 U. S. App. 244; Chaf- 
fee Co. V. Potter, 142 U. S. 355, 363, 364, 12 Sup. Ct. 210, 35 L. Ed. 
1040. The bank purchased the bonds in reliance iipon this presump- 
tion. Each bond constitutes a separate and independent cause of ac- 
tion against the county, and the presumption of its validity goes with 
it to the end, and must prevail unless it is overcome by a fair pré- 
pondérance of compétent évidence that the warrants for which that 
particular bond was exchanged evidenced unauthorized obligations. 
Nesbit V. Eiverside Independent Dist., 144 TI. S. 610, 619, 12 Sup. Ct. 
746, 36 L. Ed. 562; Board v. SutlifE, 97 Fed. 370, 275, 38 C. C. A. 167, 
171; Board v. Standley, 24 Colo. 1, 14, 49 Pac. 23, and cases there 
cited. Moreover, the owner of each bond has the right to insist that 
the alleged défense of this county shall not be inferred from incom- 
pétent circumstances or established by hearsay. The settled rules of 
évidence which govern the trial of actions measure the extent and 
secure the protection of the rights of persons and property. Rever- 
sais, modifications, or variations of thèse rules produce instability 
and uncertainty in thèse rights, and breed distrust of courts and of 
governments. No rule is more salutary, no principle is more vital to 
the security of the life, liberty, and property of the citizen, than that 
rule which proMbits the répétition of the narratives of strangers, 
whether verbal or written, to détermine issues between litigants, and 
prescribes that only after due notice, and opportunity for cross-exam- 
ination of the very parties whose statements are offered, and then 
only under the solemnity of an oath or aflfirmation, shall their stories 
be évidence. Strike down this rule, and the most sacred rights of 
person and property rest only upon the whimsical and pemicious gos- 
sip of the reckless, the irresponsible, and the vicions. The rule that 
hearsay is incompétent évidence is essential to the préservation of 
Personal liberty and the rights of property. It should be guarded 
against encroachment with jealous care. Its enforcement is not dis- 
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cretionary with the courts, and its violation is fatal errer. Associa- 
tion V. Shryock, 73 Fed. 774, 777, 20 O. 0. A. 3, 7, 36 U. S. App. 658, 
665; Edwards v. Bâtes Co., 99 Fed. 905, 90«, 40 0. G. A. 161, 162; 
Queen v. Hepburn, 7 Cranch, 290, 295, 3 L. Ed. 348; Waldele v. Rail- 
road Co., 95 N. Y. 274, 47 Am. Eep. 41; Tilson v. Terwilliger, 56 N. 
Y. 273; People v. Davis, 56 N. Y. 95; Reg. v. Bedingfield, 14 Cox, 
Cr. Cas. 341; Meek v. Perry, 36 Miss. 190, 260; Merkle v. Bennington 
Tp., 58 Mich. 156, 24 N. W. 776; Patterson v. Eailway Co., 54 Mich. 
91, 19 N. W. 761; Lnnd v. Inhabitants of Tyngsborough, 9 Cusli. 36; 
Martin v. Railroad Co., 103 N. Y. 626, 9 N. E. 505; Association v. 
McCluskey (Colo. App.) 29 Pac. 383, 384; Eailway Co. v, McLelland, 
62 Fed. 116, 10 C. C. A. 300, 27 U. S. App. 71. 

Now, thèse lists of warrants were not signed by Chase & Taylor or 
by the county clerk, and they did not state that any of the warrants 
there described had been exchanged for any of the bonds in suit; and 
for thèse reasons, as we hâve shown, they were not compétent évi- 
dence. But if they had contained such a statement, and if they had 
been signed by Chase & Taylor and by the county clerk, how would 
those facts hâve made them évidence against this bank? They would 
still hâve been res inter alios acta and mère hearsay as against an in- 
nocent purchaser of thèse bonds. They would still hâve been made by 
Chase & Taylor and the clerk when they were not witnesses, with- 
out notice to the défendant in errer, without opportunity for cross- 
examination, and without the indispensable qualification of an oath. 
This was an action by the bank, an innocent purchaser of thèse bonds, 
against their maker, the county. Chase & Taylor and the clerk of 
that county were strangers to the bank, and their statements of their 
transactions were no évidence against it of the truth of the stories 
they told. The bank had the right to their testimony under oath, and 
to an opportunity to cross-examine them, before their narratives be- 
came évidence against it. The lists of warrants and the warrants 
they inclosed were therefore incompétent as évidence in this case, un- 
der gênerai and well-settled rules of law. 

It is insisted, however, that the followîng statutes of the state of 
Colorado qualified thèse lists and warrants for introduction in. évi- 
dence: 

"Copies of ail documents, wrlts, proceedings, Instruments, papers and writ- 
Ings duly filed or deposited In the office of any county Judge, county clerk, or 
county treasurer, and transerlpts from books of record or proceedings kept by 
any of said offlcers, ■with the seal of his ofHce affixed, shall be prima faeie évi- 
dence In ail cases." Act March 24, 1877 (1 Mills' Ann. St. p. 788, § 922). "A 
copy of any record, or document, or paper, In the eustody of a public pfficer 
of this state, or of the United States, within this state, eertified under ttie 
officiai seal, or verified by the oath of such offleer to be a true, full and cor- 
rect copy of the original In his eustody, may be read In évidence in an action 
or proceeding in the courts of this state, In the like manner, and with the like 
effect, as the original could be if produced." Oiv. Code 1877, § 416; Mills' 
Ann. Code, § 422. 

The claim of counsel for the county is based upon the statute fîrst 
quoted. It is not that this statute had the effect to make any docu- 
ment or writing compétent, relevant, or material évidence of the facts 
etated therein, but that it had the effect to make a eertified copy of 



i512 108 FEDERAL REPORTER. 

any writîng duly filed or deposited in any of the county offices there- 
in named prima facie évidence that the original was what it purports 
to be, or that the statute qualifies the paper for introduction in évi- 
dence without other proof of identification. If this contention could 
be sustained, it would not render the rejection of the lists of warrants 
by the court below error, because, conceding that they were what they 
purport to be, they do not purport to be statements of Chase & Tay- 
lor, or of any other particular person or persons; they do not pur- 
port to State that any of the warrants listed were exchanged for any 
of the bonds from which the coupons in suit were eut; and if they did 
purport to contain such a statement, and to be made by Chase & Tay- 
lor or any other person, they would still be the mère narratives of 
strangers, and thus hearsay testimony, and incompétent évidence 
against the bank, for the reasons already stated. But the claim of 
oounsel for the county concerning the construction of this statute can- 
not be sustained. The plain purpose and effect of the section under 
considération was to make copies of the writings there specifled prima 
facie évidence of the contents of the original writings, — to do noth- 
ing more and nothing less. The object of the statute eertainly was 
not to make mère copies compétent, relevant, or material évidence of 
facts of which the original writings were not évidence; and, in one 
portion of their argument, counsel for the county concèdes this prop- 
osition. Now, if the statute identified and qualifled the copy for ad- 
mission in évidence when the original was not so identified and qual- 
ifled, it would hâve the effect to make the copy évidence of the facts 
therein Sitated in many cases when the original was not compétent to 
prove those facts. Neither the words of the statute, the evil it sought 
to remedy, nor its purpose requires a construction so unreasonable; 
and our conclusion is that this section did not, by identification or 
otherwise, qualify the copy of any writing for admission in évidence 
when its original was not so qualified. The resuit is that the lists of 
the warrants and the warrants themselves were not compétent évi- 
dence that any of the warrants were exchanged for any of the bonds 
in action, and the ruling of the court below was right. 

It is assigned as error that the court rejected the county clerk's ac- 
count book, which was practically considered and rejected in Dudiey 
v, Board, 80 Fed. 672, 26 C. C. A. 82, 49 U. S. App. 336, and Board 
V. Sutliff, 97 Fed. 270, 38 C. C. A. 167. This book was not a record 
of daily transactions. There is no statute of Colorado which re- 
quired it to be kept. It was a mère statement of conclusions which 
the clerk at the end cf each six months drew from an examination of 
other records and writings, and wrote down in this book. It consist- 
^d of summary statements of accounis with 15 dilïerent funds, in this 
gênerai form: 

Lake County In Account with County Treasurer, Expendltures Acct 

Eoad Fund. 
1880. 
Jan'y 1. Total expenditure on county roads in repairing, maliing, 

and bridging $4,101 84 

Interest paid on warrants 69 28 

$4,171 12 
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1880. 

Jan'y 1. By amt. of road warrants can $2,320 59 

By outstanding Indebtedness of Lake county In road war- 
rants, January 1, A. D. 1880. To balance 1,850 53 

$4,171 12 
In addition to thèse statements of balances, it contained a summary 
statement of the aggregate amount of warrants outstanding at the 
end of each. six months. It was offered in évidence to prove the 
amounts of outstanding warrants and the amounts of the debts of the 
county at the various times when thèse semiannual statenaents were 
written down in it. There was a gênerai statute in efEect in Colorado 
which required a publie record of the indebtedness of this county to 
be made in a certain way by the county commissioners, and to be pub- 
lished at certain times. But this account book does not comply with 
that statute, and the county never did complv with it in any way. 
Dudley v. Board, 80 Fed. 672, 677, 26 G. C. A^ 82, 87, 49 U. S. App. 
336, 345; Board v. Sutliff, 97 Fed. 270, 279-381, 38 C. C. A. 167, 175- 
177. It is évident from an inspection of this book that the written 
statements of the amounts outstanding and of the balances of the 
various funds at the respective times when they purport to hâve beeu 
written in this book were mère conclusions which the clerk or clerks 
who made them drew from an examination of other writings. If the 
writers of this book had been placed upon the stand as witnesses, and 
had been asked what they found to be the amount of thèse outstand- 
ing warrants and the balances of thèse accounts from an examination 
of the files and records, theirtestimonywould not hâve been compétent, 
without an introduction of the writings from which they drew their 
conclusions. Much less is their written statement of thèse conclu- 
sions, without oath and without opportunity for cross-examination. 
As against the défendant in error such statements of such clerks are 
nothing but hearsay. The fact must not be forgotten or overlooked 
in the considération of ail the questions of évidence in this case that 
this bank was no party to the acts, records, or writings of this county, 
or of its officers and agents. To ail thèse it is a stranger. This was 
an action by this stranger. the bank, against the county. The latter 
alleged that its indebtedness exceeded its constitutional limit at va- 
rious times. It undertook to prove this averment. In the absence 
of any modifying statute, the ^arae rules of évidence obtain in the 
trial of that issue between thèse corporations that would hâve gov 
erned the trial of the same issue between individuals. The prior 
statements of its indebtedness by the county and its officers and 
agents, made for its own convenience, not in eompliance with any re 
quirement of the statute or the law, were no better évidence against 
the bank than the prior statements of any individual would be against 
his adversary in a lawsuit. They could not rise higher than self-serv- 
ing statements, and the writings in this account book did not rise to 
that dignity, even, because they were not required to be made by the 
county clerk by any statute of the state, or by the nature of his office. 
They were therefore the mère unsworn statements of the man or men 
who made them, and were incompétent, both because they were hear- 
say, and because the writer or writers, if swom as witnesses, could 
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not iave testified to thé bald conclusions they wrote, withouï a pro- 
duction of the original writings from which. they drew thém. RoUins 
& Sons V. Board of Com'rs of Eio Grande Co., 90 Fed. 575, 579, 33 
C. G. A. 181, 185, 62 V. 8. App. 255, 262; Dudley v. Board, 80 Fed. 
672, 677, 26 C. C. A. 82, 87, 49 U. S. App. 336, 345; Board v. Sutliff, 
97 Fed. 270, 279, 38 C. C. A. 167, 176. 

Another complaint of the plaintiff in error is that th.e trial court 
held that the presumption was that the bonds were valid, and that 
the burden of proof was upon the county to establish the fact that 
they had been exchanged for unauthorized obligations of the plaintiff 
in error. That ruling was made in this state of the case: The bank 
pleaded that it was a bona fide holder of its bonds, and that they 
were issued in exchange for warrants which evidenced valid debts 
of the county. The county denied thèse allégations, and averred 
that the warrants for which the bonds were exchanged evidenced 
unauthorized obligations of the plaintiff in error. The bank put its 
bonds and coupons in évidence. The county admitted that the bank 
was an innocent purchaser of them for value before maturity, with- 
out any notice of any défenses to them, except such as the constitu- 
tion and laws imposed upon it. Where was the burden of proof 
under thèse circumstances? Conceding that the debt of the county 
exceeded its constitutional limitation on September 1, 1879, there 
were still two classes of valid warrants which the county might hâve 
issued, and which it might hâve had outstanding on January 2, 1882, 
when thèse bonds were exchanged for warrants: (1) Those issued 
for debts incurred prior to September 1, 1879 (Board v. Standley, 24 
Ooh>. 1, 49 Pac. 23) ; and (2) those issued af ter that date for the cur- 
rent expenses of the county for each year against taxes levied to pay 
those current expenses (Town-Lot Co. v. Lane [S. D.] 62 N. W. 982, 
984; Shannon v. City of Huron [S. D.] 69 N. W. 598, 600; Lawrence 
Go. V. Meade Co., 10 S. D. 175, 177, 72 N. W. 405; Darling v. Taylor 
[N. D.] 75 N. W. 766; Grant v. Gitv of Davenport, 36 lowa, 396, 404; 
Spillman v. City of Parkersburg, 35 W. Va. 605, 14 S. E. 279; State 
V. Medbery, 7 Ohio St. 522, 528; State v. Parkinson, 5 Nev. 15, 24-28). 

There might, therefore, hâve been légal outstanding county war- 
rants of this county in 1882, — ^those representing the lawful obliga- 
tions just specified, — for which the bonds in action could hâve been 
legally exchanged. Thèse were refunding bonds, and the fact that the 
debt of the county exceeded its constitutional limitation when they 
were issued did not in itself invalidate them, because they did not cre- 
ate or increase the debt of the county, but simply changed its form. 
Hughes Co. V. Livingston (0. G. A.) 104 Fed. 306, 317; Board v. Stand- 
ley, 24 Colo. 1, 9, 49 Pac. 23. There might, therefore, hâve been a state 
of facts under which thèse bonds might hâve been valid under the 
constitution and laws of Colorado. There might hâve been valid 
warrants outstanding for which thèse bonds were exchanged, and if, 
under the constitution and laws, there might hâve been a state of 
facts or circumstances under which the bonds could hâve been law- 
fully issued, the légal presumption was that such a state of facts 
existed, and that the bonds were valid, because the presumption was 
that the officers of the county faithfully discharged their duties, and 
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issued the bonds in exchange for lawful warrants onlT. City of 
Evansville v. Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613, 40 L. Ed. 
760; Ohaffee Ce. v. Potter, 142 U. S. 355, 363, 364, 12 Sup. Ct. 216, 
35 L. Ed. 1040; National Life Ins. Ce. of Montpelier v. Board of Edu- 
cation of City of Huron, 62 Fed. 778, 10 C. C. A, 637, 27 U. S. App. 
244; Rollins & Sons v. Board of Oom'rs of Gunnison Ce, 80 Fed. 
692, 699, 26 C. C. A. 91, 98, 49 U. S. App. 399, 412. Moreover, the an- 
swer admitted that thèse bonds were exchanged for county warrants 
which it alleged were illégal and Toid; and this admission alone 
threw the burden of proving the invalidity of thèse warrants upon the 
county, because the warrants themselves were prima facie évidence 
of the justice and legality of the debts they evidenced. Rollins t. 
Board, 90 Fed. 575, 577, 33 0. C. A. 181, 183, 62 U. S. App. 255, 259; 
Speer v. Board, 88 Fed. 749, 756, 32 C. C. A. 101, 108, 60 U. S. App. 38, 
52; Board v. Standley, 24 Colo. 1, 49 Pac. 23. 

The fact that the bank unnecessarily alleged in its complaint that 
the debts evidenced by the warrants for which its bonds were issued 
were légal obligations of the county did not impose upon it the burden 
of proving that fact by other évidence than the bonds themselves, be- 
cause both the bonds and the warrants, for which the answer admit- 
ted they were issued, were prima facie évidence of the validity of the 
debts they evidenced, and because the complaint stated a good cause 
of action without that averment. Unnecessary allégations in a com- 
plaint require proof that would not hâve been essential if the plead- 
ing had been conflned to the indispensable averments only, when such 
allégations constitute an essential part of the statement of the cause 
of action. If the cause of action is well stated without them, they 
may be disregarded as surplusage, and they do not affect the issue. 
Geer v. Board, 97 Fed. 435, 442, 38 0. C. A. 250, 257; 1 Estee, PI. & 
Prac. (4th Ed.) § 191; Bliss, Code PI. § 215. 

The resuit is that each of the bonds in question in this action con- 
stitutes a separate and independent promise of this county, and forms 
the basis of a separate cause of action against it; each bond is sus- 
tained by the légal presumption which accompanies the warrants for 
wbich it was exchanged that they evidenced légal obligations of the 
county, andjjy the presumption which accompanies the bond itself 
that it was issued in exchan^e for valid warrants of the county; the 
burden of proof is upon the county to establish the fact that the debt 
in exchange for which each bond was issued was an unauthorized ob- 
ligation of the quasi municipality; and the presumptions of validity 
which accompany each bond go with it to the end of the trial, and 
must prevail, unless the county proves by a fair prépondérance of com- 
pétent évidence that the debt which it évidences was, in its inception, 
unauthorized and void. 

There are other assignments of error in the trial of this case, but 
they are not material to its détermination in this court, because, if the 
rulings of which thèse assignments complain had been in accord with. 
the views of the counsel for the plaintiff in error, the judgment must 
still hâve been against them, because they f ailed .to produce any suffi 
cient évidence of the identity of the warrants in question, and without 
that essential link in their chain of alleged facts their défense wa<; 
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fatally defective. The presumption is tliat there were no errors in 
thèse rulings, but, if there were, they were errors without préjudice, 
and constituted no ground for reversai. For this reason, they will not 
be discussed or considered. 

The action of the court in refusing a continuance and in denying 
a motion for a new trial on the ground of newly-discovered évidence is 
assigned as error. But rulings upon motions for a continuance and 
upon motions for new trials are the mère exercise of the discrétion of 
the court, and do not constitute errors of law which are reviewable 
in the national appellate courts. Counsel for the plaintiff in error 
concède this to be the gênerai rule, but argue that motions for new 
trials upon the ground of newly-discovered évidence constitute excep- 
tions to the rule, and may be reviewed by writ of error. Tlie position 
is not tenable. The court exercises its discrétion in granting or re- 
fusing a motion for a new trial upon the latter ground as much as 
when the ground is that the verdict was excessive, or that there was 
irregularity in the course of the trial. The décisions of the suprême 
court clearly indicate that the rulings of the trial courts upon motions 
for new trials upon the ground of newly-discovered évidence consti- 
tute no exception to the gênerai rule. Henderson v. Moore, 5 Cranch, 
11, 3 L. Ed. 22; Newcomb v. Wood, 97 TJ, S. 581, 24 L. Ed. 108.5; 
Mattox v. U. S., 146 U. S. 140, 147, 13 Sup. Ct. 50, 36 L. Ed. 917. The 
judgment below is afflrmed. 

CALDWEIiL, Circuit Judge (dissenting). At the time the bonds in 
suit were issued the county of Lake had exceeded the constitutioual 
limit of indebtedness by hundreds of thousands of dollars. Under an 
act authorizdng counties to fund their valid outstanding indebtedness, 
the county authorities issued funding bonds to the amount of half a 
million of dollars. Thèse bonds were issued to retire county war- 
rants, 90 per cent, of which had been issued after the constitutioual 
limit of indebtedness had been reached and exceeded, and were, of 
course, void for that reason. The fact of this indebtedness was suf- 
ficiently disclosed by the public-debt record of the county, accessible 
to ail, and of which the holders of warrants and ail others were bound 
to take notice. The warrants in rédemption of which the bonds were 
issued were offered in évidence and rejected. Thèse warrants were 
f ound in the clerk's oflQce in the proper place for redeemed warrants of 
the county, where they had been for many years in oflflcial custody ; 
and the dates, amounts of the warrants, and names and memoranda 
wrapped around the warrants tallied so perfectly with the bonds in 
suit as to leave little doubt that thèse were the warrants in rédemp- 
tion of which the bonds were issued. At any rate, it was for the jury 
to say whether they were the warrants, and the évidence oiïered un- 
doubtedly tended to prove that fact, and was therefore compétent. 
It is a radical error to hold that county warrants which were issued 
and dated after the constitutioual limit of indebtedness had been 
reached and exceeded will be presumed to hâve been issued for an in- 
debtedness contracted prior to the time the constitutioual limit of 
indebtedness was reached. There is no such presumption of law. 
In this very case the fact is notoriously otherwise. The constitu- 
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tional limit of indebtedness had been reached years before tbe war- 
rants were issued. No valid debt could be created after tbe consti- 
tutional limit of indebtedness had been reached, and ail indebtedness 
contracted, as well as the warrants issued for the same, were alike 
Toid. When it is shown that 90 per cent, of the warrants in rédemp- 
tion of which the bonds were issued were void, the bonds are void 
in toto. Borough of Millerstown v. Frederick, 114 Pa. 435, 7 Atl. 156; 
1 Pars. Ciont. 457. At most, the holder of the bonds would recover 
only the amount of the valid indebtedness included in the bonds. 

The court, after indulging in a rhapsody over the rule of évidence 
which excludes hearsay testimony, — a matter quite foreign to any 
question of law or fact in the case, — proceeds to déclare a séries of 
presumptions of law which make it absolutely impossible for the 
county to prove a fact as open and notorious as the existence of the 
county itself. The presumptions declared are arbitraiy, contrary to 
known facts, and hâve no foundation in the rules of évidence. Tlxe 
rules of évidence laid down by the court are too exclusive. They ex- 
clude the facts of the case, and détermine it upon presumptions which 
no jury would ever deduce from the facts. There is no récital in thèse 
bonds that they do not exceed the constitutional limit of indebted- 
ness, and the county is not, therefore, estopped by the récitals from 
showing that fact. Gunnison Oo. v. RoUins & Sons, 173 U. S. 355, 19 
Sup. et. 390, 43 L. Ed. 689; Lake Co. v. Graham, 130 U. S. 674, 9 Sup. 
et. 654, 32 L. Ed. 1065. In the case last cited, bonds of the very same 
séries of thèse in suit were held void by the suprême court of the 
United States. Beyond ail doubt, this whole séries of bonds is void, 
and they can be upheld only by overruling ail rational rules for the 
investigation of truth in a court of justice. The judgment of the 
circuit court should be reversed. 



In re HARRIS. 

(District Court, N. D. Ohio, E. D. October 6, 1899.) 

No. 333. 

Bakkrdptcy — bECRBT Paktner op Bankrupt. 

Where a person was adjudged a bankrupt, as sole owner of a business 
conducted In the name of a eompany, and lias been treated as such sole 
owner througbout the proeeedings, — the only assets received by the trus- 
tée being the property of such business, and the only creditors those of 
the concern,— distribution of the estate will be made on that basis, not- 
withstanding évidence showing that another person was a secret partner 
in the business, which interest be dénies. 

In Bankruptcy. 

The foUowing is the report of the référée in bankruptcy: 

It bas previously been determined In this case that a secret partnership 
existed between the bankrupt and her husband, F. J. Harris, and that the 
property assigned by the bankrupt for the benefit of creditors, and now held 
by the trustée in bankruptcy, was the same property that constituted the 
actual partnership property of the secret partnership. This secret partner- 
ship was not discovered for some months after the adjudication in bank- 
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ruptcy of Mattie E. Harris. The bankrupt now moves for an order requiring 
the trustée to admiuister this property, nevertheless, as the indivldual prop- 
erty of Mattie E. Harris. 

There are two views that may be taken of this bankruptey. First, it 
may be considered to be an individual bankruptey. In that event, as in ail 
other cases of the administration of joint and several estâtes, the partnership 
assets should be first used to pay partnership creditors, and only the balance 
be applied to pay the individual creditors of the bankrupt. This administra- 
tion of the partnership and individual estâtes may be had in the bankruptey 
proceedings of the individual bankrupt hcrself, provided the secret and uon- 
bankrupt partner consents thereto. Section 5, cl. "h," of the bankruptey 
act provides that "in the event of one or more, but not ail, of the members 
of a partnership being adjudged bankrupt, the partnership property shall 
not be admlnistered in bankruptey, uniess by consent of the partner or part- 
ners not adjudged bankrupt, but such partner or partners not adjudged 
bankrupt shall settle the partnership business as expeditiously as its nature 
will permit, and account for the interest of the partner or partners adjudged 
bankrupt." No similar provision appeared in the act of 1867. See Amslnck 
V. Bean, 22 Wall. 395, 22 L. Ed. 801. "The assignées In bankruptey of the 
joint stock and property of a co-partnership are required to administer the 
separate estate of the individual members of the flrm or company, as well 
as the described estate of the co-partnership; but the bankruptey act [i. e., 
that of 1867] contains no régulations of a corresponding character applicable 
in a case where an individual member of a co-partnership is adjudged a 
bankrupt, without any such decree agalnst the co-partnership, or the other 
partner or partners of which the co-partnershlp Is composed." "Repeated 
décisions hâve settled the rule that an assignée of the estate of an indi- 
vidual partner has no such title as will enable him to call third parties 
to an account for partnership property." Section 5, cl. "h," of the act of 
1898 undoubtedly supplies the deficlency of the act of 1867 in this regard, 
and governs cases where one who is individually in bankruptey is also at 
the same time a member of a partnership. In that event, the partnership 
assets may be administered by the individual trustée, but only by the con- 
sent of the other partners. Obviously, a partner cannot, by going Into bank- 
ruptey as an Individual, devest the partnership creditors of thelr priority of 
lien upon the firm assets. The fact that the other partner is willing to let 
the assets be considered the individual assets of the bankrupt partner would 
not change the rule. Clause "h" of section 5 does not refer, it seems to me, 
to cases where a partnership as such is declared bankrupt, and some of the 
partners are not individually adjudicated bankrupts; for, if it dld so refer, 
it would be vain to hâve a partnership declared bankrupt uniess eaeh and ail 
the individuals composing it were at the same time likewise adjudicated 
bankrupts individually, because, if any one of them were not adjudicated 
bankrupt, then the partnership assets could not be administered in bank- 
ruptey without his consent, and the flrm creditors would hâve spent ail thelr 
efforts without practical resuit, and the partnership trustée elected bj' them 
would be a klng without a kingdom. Partnership assets may, then, with 
the consent of the nonbankrupt partner, be administered as such by the 
trustée of the individual estate of the bankrupt partner. In the présent case 
the only question upon this branch would be whether the secret partner had 
consented to the administration of the partnership assets by the Individual 
trustée. It is my opinion that he has done so. He has given his consent 
by standing by without protest, and even with positive déniais of any in- 
terest in the fund, and has thus allowed the assets of this partnership to 
be taken into the custody and control of the bankruptey court. E'or months 
he has thus stood by and acquiesced in this custody, and it is too late for 
him now to deny consent. Suppose the partner of an individual bankrupt 
should abandon the partnership property; would any one say that there was 
lacking a consent to the administration of this property by the trustée of 
the bankrupt partner? If so, then there la certainly a branch of the bank- 
ruptey act that needs amendment. I apprehend, however, that it is not so, 
but rather that the bankruptey act has most carefully provided for a con- 
tingency of this kind, and that its provisions will be found to be effective in 
protecting the rights of flrm and Individual creditors, where the partnership 
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itself Is not adjudicated bankrupt, but one of Its members Is Indlvidually 
sueb. 

But there is another vlew of thls proceeding that mlght also be reasonably 
taken, and tbat is that thls baukruptcy is in reallty an adjudication of 
bankruptcy of an ostensible partnership, and that, such belng the case, the 
partnership in reallty was thereby adjudicated bankrupt under the name of 
Mattie B. Harris; such appearing to be the firm name under which the 
secret partnership did business. While there appears to my mind some 
doubt as to the soundness of thls vlew as applied to the case in hand, yet 
there is force in the position. One thing is certain, namely, that an adjudi- 
cation in bankruptcy may bind firm assets and partnership credltors, and 
also ail the partners themselves, although only the ostensible partner or 
partners are mentioned as parties. The adjudication that a flrm is bank- 
rupt cannot be made null and void and inoperative through the mère failure 
of credltors to joln a secret partner, whose name was perhaps being pur- 
posely withheld by the ostensible partner. It is sufflcient if the ostensible 
partner be alone mentioned in the adjudication of bankruptcy, provided the 
act of bankruptcy and the property sequestered by the bankruptcy trustée 
were in reallty the act and the property, respectively, of the pai'tnership. 
In this way it is quite possible, 'where a secret partnership existed, doing 
business in the name of one of the partners, for it to be bound both as to 
membershlp and property by a decree rendered in terms ag'ainst the osten- 
sible partner alone as if he were an individual. If the act of baukruptcy 
is in reality the act of ail, and the property seized the property of ail, then 
partnership credltors cannot be devested of their rights by the concealment 
of the existence of the partnership. Certainly it does not lie in the mouth 
of the bankrupt, nor of the bankrupt's secret partner, to urge the point; and 
whether the creditors of the individual estate could object is not decided 
hère, since none of them are hère raising the point. Along this Une of rea- 
soning, see the following cases, to wit: Metcalf v. Officer, 5 Dill. 5G5, Fed. 
Cas. Ko. 9,496 (syllabus): "(1) It Is not essential to the validity of an ad- 
judication of bankruptcy against a partnership that a secret or dormant 
partner should be made a défendant. (2) The flrm property is bound by 
an adjudication made against the ostensible partners. (3) A dormant or 
secret partner is not a neeessary défendant at law or in equity. (4) Effect 
of nonjoinder of a joint party to a contract discussed." Also see Elliot v. 
Stevens, 38 N. H. 311; In re Kelley, 19 N. B. R. 326, Fed. Cas. No. 7,656. 

The bankrupt urges that the nonbankrupt x)artner should now be given a 
chance to refuse his consent; his previous attitude having been that no 
partnership existed at ail and that Mattie E. Harris alone was bankrupt. 
But, in the apt words of the trustée, the décision of the court that a secret 
partnership really existed did not create the partnership, for it was a secret 
partnership ail the while; and, the very attitude of the secret partner dur- 
ing the entire period being inconsistent with his claiming the rights of a 
nonconsenting partner under section 5, cl. "h," above quoted, it seems Im- 
proper to allow hlm now to shift his position. Therefore, upon considération 
of the law of the whole case, It is the opinion of the référée that the motion 
of the bankrupt is not well grounded, and it is therefore ordered that the 
same be, and it is hereby, refused, to whlch ruling the bankrupt excepts, 
and is granted 10 days' time within which to prépare and flle her pétition 
for review. 

A. Burt Thompson, for petitioners. 
Olds & Willet, for bankrupt. 

RICKS, District Judge. The proceedings in this case were insti- 
tuted against Mattie E. Harris, alleging that prior to September 
13, 1899, she was carrying on the grocery business on Détroit street 
under the name of the West Cleveland Grocery Company. An ad- 
judication was entered on the ground that Mattie E, Harris had as- 
signed ail the goods, etc., at that place of business to O. J. Ringle. 
The only assets in the hands of Thompson, the trustée, are the pro- 
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ceeds of the sale of the stock of goods there f ound, and the only lîa- 
bilities scheduled are for goods sold to said concern; and said 
Thompson was selected as trustée by the creditors of said grocery 
concern, assuming during ail thèse proceedings that Mattie E. Harris 
was the bankrupt. But subséquent testimony developed the fact 
that F. J. Harris was a secret partner; in short, that Mattie E. 
Harris and F. J. Harris were partners doing business as Mattie E. 
Harris. It is not diflQcult to conceal the members of a partnership, if 
they are determined to hâve their connection with the establishment 
nnknown. There has been a great deal of testimony taken in this 
case to establish that there was no secret partner, and that Mattie 
E. Harris was the only one interested in the flrm, and that she was 
in fact the iirm. Goods were sold to her on that basis, process was 
served upon her in this case on that basis, and the trustee's flnding 
is on that basis. I hâve read this testimony with référence to the 
action of the trustée, and think he was fully jnstifled in the course 
he has pursued, and his action is approved. The necessary orders 
may be drawri to enable him to carry out the distribution on the 
theory set forth by him in his reports heretofore. 



In re WETMORB. 

(Circuit Court o( Appeals, Third Circuit. April 29, 1901.) 

No. 13. 

Bankhuptct— Propertt Vksting in Trdstek— Contingent Intbkkst in Es- 
tatb in rem4.indbb. 

A testator, wlio at the time of his death resided In New York, be- 
queatlied a snm in trust to the use of his wlfe during her lifetlme, with 
power of appointment in her, and provided that, in default of the exer- 
cise of such power, "I give the said trust fund upon her decease to my 
own then surviving next of liin." 3 Eev. St. N. Y. c. 1, tit. 2, § 13, providea 
that "future estâtes are • ♦ • vested when there is a person in being 
who would bave an immédiate rlght to the possession of the lands upon 
the ceasing of the intermediate or précèdent estate. ïhey are contin- 
gent whilst the person to whom, or the event upon which, they are lim- 
Ited to take effect remains uncertain." Section 35 also provides that "ex- 
pectant estâtes are descendible, devisable, and aliénable in the same man- 
ner as estâtes in possession." Held, that neither under such provisions 
nor by the common law dld a son of the testator take any estate in the 
fund during the life of his mother, transmissible to his trustée in bank- 
ruptcy as property, which he could hâve "transferred, or which might 
bave been levied upon and sold under judicial process against him," Rince, 
even if his mother should not exercise the power of appointment, tho per- 
son who would take remalned uncertain until her death. 

Pétition for Revision of Proceedings of the District Court of the 
lUnited States for the Bastern District of Pennsylvania, in Bank- 
rnptcy. 

For opinions below, see 99 Fed. 703, 102 Fed. 290, 

Eichard 0. Dale and C5harles E. Morgan, Jr., for petitioner. 
Thomas P. Wickes, for bankrupt. 

Before DALLAS and GRAY, Circuit Judges, and BRADFOBD, 
District Judge. 
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BRADFOED, District Judge. William B. Wetmore was on his 
own pétition adjudged a bankrupt Jannary 13, 1899, by the United 
States district court for tlie Eastem district of PennsylYania. G. 
Plantou Middleton was appointed trustée March 14, 1899, and filed in 
the court below February 23, 1900, tlie foUowing pétition: 
In the United States District Court for tlie Eastern District of Pennsylvania. 

No. 27. 
In Bankruptcy. 
In the Matter of William B. Wetmore, Bankrupt 
To the Honorable John B. McPherson, Judge of the Said Court: 

The pétition of G. Plantou Middleton respectfuUy represents: 

That on the thirteenth day of January, 1899, William B. Wetmore filed a 
pétition in bankruptcy in your Honorable Court and was iipon the same day 
duly adjudicated a bankrupt and his case referred to George E. DarUngton, 
Esq., Référée in Bankruptcy. 

That on the fourteenth day of March, 1899, your petitloner was appointed 
by the said Référée, trustée of the estate of the sald bankrupt. 

That the said bankrupt appeared before the Référée at divers tlmes for ex- 
amination, and upon his examination held on the twenty-flfth day of Novem- 
ber, 1899, the following facts were In eTidence, as appear set forth at large 
in sténographie copy of the notes of testimony taken before the said Référée, 
duly filed by him with his report in the above entitled cause. 

That one Samuel Wetmore, the father of the said bankrupt, died in the 
City of New York on the 6th day of March, 1886, having flrst made his last 
will and testament, dated the eleventh day of October, 1882, duly proven and 
registered in the Surrogate's ofiiee for the City and County of New York and 
State of New York, on the sixth day of April, 1885, wherein and whereby, in- 
ter alia, he provided as follows: 

"Fourth. I give and bequeath to my executors hereinafter named other thaii 
my wife the sum of one hundred thousand dollars (in cash or in securities or 
stock vahied by my executors at that sum) upon trust to keep the same in- 
vested and to receive the income thereof and after dedueting reasonable char- 
ges for the management of the said trust, to apply the net amount of such in- 
come from time to time as it shall accrue, to the use of my wife, Sarah Tay- 
lor Wetmore, so long as she shall live; and I empower my said wife to dis- 
pose of the principal sum so held in trust and any accumulations thereof by 
last will and testament duly executed by her, and in such manner as she shaU 
thlnk proper, and in default of such disposition by will I give the said trust 
fund upon her decease to my own then survivlng next of lîin in like manner 
and shares as if the same were to be then distributed as my own proper estate 
dying at time intestate." 

That the said bankrupt, William B. Wetmore, was the only child and issue 
of his parents, and was one of the executors mentioned in the said will of bis 
said father. 

That as such executor the said William B. Wetmore had charge of the in- 
vestment and management of the said trust fund of one hundred thousand 
dollars therein mentioned. 

That Sarah Taylor Wetmore, the mother of the said bankrupt, the benefi- 
ciary under the said trust, died on the seventeenth day of March, 1899, shortly 
after the adjudication of t)ankruptcy, having first made and publlshed her last 
will and testament, bearing date the thirteenth day of .Tanuary, 1898, which 
has been duly probated in the office of the Register of Wills of Chester County, 
wherein and whereby she appointed her son, William B. Wetmore. the above 
named bankrupt, her executor, and provided in the exercise of the power of 
appointment in référence to the trust fund of one hundred thousand dollars, 
as contained in the will of Samuel Wetmore, her husband, as hereinabove set 
forth, as follows: 

"Item. In accordanee with, and in exercise of the power of disposition and 
appointment conferred upon me by the Fourth Item of the last Will and testa- 
ment of my deceased husband, Samuel Wetmore, dated the eleventh day *f 
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October, 1882, duly proTen and reglstered In the Suxrogate's office In and for 
the City and County of New York and State of New York on the sixth day 
of April, A. D. 1885, I do wlll, order and direct and do give, devise and be- 
queatli unto my said son, William Boerum Wetmore, his heirs and assigns in 
fee simple, tlie said principal sum of one hundred thousand dollars ($100,000), 
so devised 'In Trust' for my benefit durlng my life, as by the said Fourth Item 
of my husband's will is directed, and so that my said son shall hâve and hold 
the same free and discharged from ail trusts." 

It further appeared from the testimony of the said bankrupt that at the 
time of his adjudication in banliruptcy, as sole surviving trustée of the afore- 
said fund of one hundred thousand dollars, he had in his possession the sum 
of about fifty-five thousand dollars, the balance of the said fund having been 
lest through re-investment and by reason of encroachments upoa the princi- 
pal in the lifetime of the said Sarai Taylor Wetmore. 

That by virtue of the premises, as aforesaid, the said fund of fifty-five thou- 
sand dollars In the hands of the said bankrupt, as trustée for his mother, be- 
came the individual property of the said bankrupt and was then in bis iws- 
session in cash or in securities. 

Your petitioner further avers that in the schedules annexed to his pétition in 
bankruptcy, the said bankrupt bas made no mention of his interest in the 
aforesaid fund. That the said fimd or the securities in which the same was 
invested is within the knowledge of the said bankrupt, and that he has failed 
to disclose the same to your petitioner, as trustée in bankruptcy. That the 
said fund and the securities in which the same are invested properly belongs 
to your petitioner as such trustée, being "property which prior to the flling 
of the pétition, he could by any means bave transferred or which migbt hâve 
been levied upon and sold under judicial process against him," within the 
meaning of section 70 of the National Bankrupt Act, and the same lawfuUy 
belongs in the custody of the said trustée and is applicable to the payment 
of the debts of the said bankrupt duly proved against him. 

Wherefore your petitioner prays your Honorable Court to make an order 
requiring the said William B. Wetmore to pay over to the petitioner, as trus- 
tée In bankruptcy, the sum of flfty-flve thousand dollars or deliver the same to 
him in securities therefor as above set forth. 

And your petitioner will ever pray. G. Planton Middleton. 

To this pétition the bankrupt interposed a gênerai demurrer which 
was sustained and the pétition dismissed by the court below June 13, 
1900. The revision of this proceeding is the object of the pétition 
now before us. It is not disputed that the trustée upon or shortly 
after his appointment became duly qualifled to act as such, nor that 
Samuel Wetmore, the father of the bankrupt, had at the time of his 
death his domicile in New York. The sole question for our déter- 
mination is whether on the facts disclosed William B. Wetmore, not 
as testamentary trustée, but in his individual capacity, had at the 
time of his adjudication as a bankrupt any "property" in the unex- 
pended balance of the fund mentîoned in the fourth item of his 
father's will and in his mother's will, "which prior to the flling of 
the pétition he could by any means hâve transferred or which might 
hâve been levied upon and sold under judicial process against him." 
The fact that Sàrah T. Wetmore limited or appointed the fund or 
what was left of it to the bankrupt is unimportant. Property ac- 
quired by a bankrupt only after the flling of a pétition in bankruptcy 
does not pass to the trustée. While the interest or estate which one 
takes by virtue of the exécution of a power of appointment is ac- 
quired under the authority of the power and is referable to the title 
of the donor, and not to that of the donee of the power, such interest 
or estate cannot vest before such exécution. Mrs. Wetmore did not 
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die until after the adjudication, and her will, by which ehe executed 
the power of appointment conf erred on her by Samuel Wetmore, 
spoke only from her death. Nor is it material that the bankrupt 
might for a valuable considération prior to the flling of the pétition 
by contract in the form of an assignaient, or by executorj' contra et, 
hâve barred or precluded himself from enjoying or hâve become 
bound to permit others to bave the exclusive benefit of, the fund in 
question. One may by deed of conveyance estop himself from claim- 
ing title to, and by executory contract may be obliged to transfer to 
others, property wholly acquired after the exécution of such deed 
or contract. The trustée has no claim to the fund unless the bank- 
rupt had some title to it at the date of the adjudication. It is the 
"title of the bankrupt, as of the date he was adjudged a banknipt," 
which is "vested by opération of law" in the trustée; and this title, 
so far as pertinent to this case, niust be to "property which prior to 
the filing of the pétition he could by any means bave transferred or 
which might bave been levied upon and sold under judicial process 
against him." A bare possibility or mère expectation of acquiring 
property does not constitute property or a title to property; nor 
can it be transferred or levied upon. While the right of enjoyment 
may be uncertain and contingent, it is necessary that an interest or 
title of some kind be vested in the bankrupt in order that it may 
pass by opération of law to the trustée. If the contingency or 
uncertainty be such as relates to the person, and not merely to the 
event, and he who is to take remains unascertained by name, désig- 
nation or description, obviously no given individual while so unascer- 
tained can be held to bave a property right to or in the subject mat- 
ter of the gift or limitation. Samuel Wetmore by the fourth item 
of bis will bequeathed the fund in question, being personalty, to bis 
executors in trust to pay the income thereof to his wife so long as 
she should live, and conferred on her a gênerai power of appointment 
of the fund and its accumulations by will. The testator then pro- 
ceeds as f ollows : 1 

"In default of such disposition by will I give the said trust fnnd upon her 
decease to my own then surviving next of lîln in lilje manner and shares as if 
the same were to be then distributed as my own proper estate dying at time 
intestate." 

The fourth item contains prior to the above quoted provision no 
référence either to children or to next of kin. The natural import 
of the language is that on the death of his wife his next of kin were 
to take only in the event and to the extent of her failing to exécute 
the power of appointment, and that in such case the next of kin 
who should take were to be his "then surviving next of kin" and 
should take the trust fund only in like manner and proportions as if 
the same were "then distributed" as his own estate, he dying at that 
time intestate. The next of kin who were to take in default of 
appointment might or might not include a child or children of the 
testator, or might or might not include his more remote issue. 
Within bis contemplation either collatéral kindred or direct descend- 
ants might constitute the ulterior beneflciaries of the fund. His 
intent was clear that only such of his next of kin as should be living 
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at the time of his wife's death should in any event share in the fund. 
There being no provision for children either by name or as a class, 
the fact that the bankrupt was his child is without spécial sig- 
nificance. The argument that he had prior to his adjudication a 
transférable interest in or daim to the fund is no stronger than it 
would hâve been had he been only one of the collatéral kindred of 
the testator and the latter had died without leaving issue. The next 
of kin not only could not be ascertained until the death of the life 
beneficiary, but even then could not take except in so far as she 
should fail to exécute the power of appointment. While it is true, 
as a gênerai rule, that the existence of such a power does not prevent 
the vesting of interests or estâtes limited in default of appointment, 
it may tend in some instances, when considered in connection with 
the language used in their création, to détermine whether they are 
of a vested or contingent character. Section 13, tit. 2, c. 1, vol. 3, 
Kev. St. N. Y., is as follows: 

"Section 13. Future estâtes are either vested or contingent. They are 
vested when there is a person in being who would hâve an immédiate right 
to the possession of the lands upon the ceasing of the Intermediate or pré- 
cèdent estate. They are contingent whllst the person to whom, or the event 
upon whlch they are limited to take efCect, remains uncertain." 

If this statute fumishes the rule applicable to personalty, it fails 
to support the contention of the petitioner. The bankrupt would 
not under his father's will hâve had an immédiate right to the fund 
if his mother had died prier to the filing of the pétition in bank- 
ruptcy. Whether he would hâve become entitled at that time under 
the fourth item would hâve depended upon an event wholly beyond 
his control, namely, the exécution or non-execution by his mother of 
the power of appointment. Référence is also made to section 35 
of the same title and chapter. It is as follows: 

"Section 35. Bxpectant estâtes are descendlble, devlsable, and aliénable in 
the same manner as estâtes In possession." 

This section has been held to apply to personalty. The difficulty 
encountered in the practical application of this provision is found 
in the détermination of what constitutes "expectant estâtes." If 
the bankrupt had an expectant estate it undoubtedly passed to the 
trustée. But if he had no claim or title, absolute or defeasible, 
vested or contingent, but merely an expectation of an estate or inter- 
est in the future, then there was nothing in him to pass to the 
trustée. It is contended on the part of the petitioner that the 
limitation to the testator's next of kin vested on his death in the 
bankrupt a présent right to the fund, subject to divestiture by the 
death of the latter during his mother's life time or by lier exécution 
of the power of appointment, and that this right had a marketable 
value and was properly within the meaning of the bankruptcy act. 
But it was not necessary to the accomplishment of the plain purpose 
of the testator that the bankrupt should during the life time of his 
mother hâve either a vested or a contingent right to the enjoyment 
of the fund on and after her death. Enjoyment of the fund by him 
under his father's will was absolutely dépendent upon his survival 
of his mother and her failure to appoint the fund exclusively to oth- 
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ers. A right to such enjoyment could not be created by his suryival 
of his father, but could arise only from his survival of his mother 
coTipled with a default of appointment by lier. During lier life time 
lie could neither enjoy nor transmit a right to enjoyment. Had he 
died before her, neither his personal représentatives nor his issue 
or other kindred could, on her death, by claiming under him hâve 
entitled themselves to the fund or any part of it. Those who were 
to enjoy the fund on her death without appointment were to take, 
not by succession from or as représentatives of others, but as pur- 
chasers under the will of the testator, then for the first time ascer- 
tained as constituting his "then surviving next of kin." One may 
hâve a contingent right to a future interest or estate. So one may 
hâve a right in or to a future contingency. But it cannot with légal 
propriety be afflrmed of anyone that he has either a contingent right 
or a right in or to a contingency unless the person of whom the 
affirmation is made is ascertained by name, désignation or descrip- 
tion. The relationship of the bankrupt at the time of flling his 
pétition to the fund in question bears a striking analogy to the 
position of an heir apparent with respect to the inheritance. The 
heir apparent can take only in case he survives his ancestor and to 
the extent to which the latter shall not hâve disposed of the inherit- 
ance to others. The bankrupt could, under his father's will, take 
only in case he survived his mother and to the extent to which she 
should hâve failed to limit and appoint the fund to others. Courts 
hâve frequently gone far, and sometimes apparently in contravention 
of the intent of the testator as disclosed by his language, in holding 
future or expectant interests vested. But we are aware of no well 
considered case which can serve as an authority for holding that the 
bankrupt had during the life time of his mother by virtue of the will 
of his father any title, claim or interest to or in the fund in question 
capable of being transferred by him or taken in exécution within the 
meaning of the bankruptcy act. 

The order of the court below dismissing the pétition of the trustée 
is affirmei 



In re CX)NN. 

(District OoTort, D. Oregon. Aprll 17, 1901.) 

No. 230. 

1. Bankruptcy — Discharge— Fhatjdulkkt Conckalment op absets. 

Facts and circumstances showlng a fraudulent concealmont ot assets 
by a bankrupt, which will defeat his rignt to a discharge, must be proved, 
and will not be deduced as a matter of doubtful inferonce, from other 
facts and circumstances. 

2. Same. 

A bankrupt and his wife were stockholders In a company which owned 
and conducted a retail drug store. The property of the company was 
conveyed to a trustée, with power to sell the same, and was subsequently 
Bold to the bankrupt's wife; the purchase money being furnished by a 
Wholesale house, which organized a new company to take the property, 
retaining half the stock, aud assignlng the other half in equal shares to 
the bankrupt and his wife, but delivered to them but one share each, re- 
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talning the remalnder as security for the purchase money advanced. 
This transaction was eight months before the flling of the pétition in 
bankruptcy. The banliiupt scheduled but the one share of stock held by 
him. Held that, In. the absence of évidence of actual fraudulent intent, 
or that the stock in the hands of the -wholesale house was worth more 
than the bankrupt would be compelled to pay to obtain it, its omission 
from the schedule did not constitute a fraudulent concealraent of assets, 
or the making of a false oath, whieh barred his right to a discharge. 

In Bankruptcy. On objections to application for discharge. 

Charles W. Fulton, for objecting creditors. 
F. D. Winton, for bankrupt. 

BELLINGrER, District Judge. This matter cornes on to be heard 
upon objections, flled by certain creditors of the bankrupt, to his dis- 
charge, upon the ground that he has concealed, while a bankrupt, 
from his trustée, property belonging to his estate in bankruptcy, and 
that he has made a false oath in relation thereto in the banlcruptcy 
proceeding. The facts, in substance, are as follows: Conn, prior to 
the filing of the pétition in bankruptcy, was a stockholder in a Com- 
pany known as the "Estes-Conn Drug Company," engaged in carrying 
on a retail drug store in the city of Astoria, Or. The other stock- 
holders in the company were Conn's wife and one Estes and wife. 
The business of the corporation not being in a satisfactory condition, 
and disagreements existing between its stockholders and directors as 
to the management of its business, the corporation, on the 2d day of 
December, 1898, constituted Louis Blumauer, of Portland, its trustée, 
with authority to take possession of the drug store and business; and 
if, in his judgment, it was to the best interests of ail concerned that 
the same should be sold, then said trustée was authorized to sell and 
transfer said property, either at private or public sale, to the highest 
bidder, upon 10 days' notice to the parties in interest. Thereafter, 
and in May, 1900, after twice advertising such property for sale, the 
trustée sold out the drug store and business to Mrs. Conn, the wife of 
the bankrupt, for |1,680. The money for the purchase was furnished 
to Mrs. Conn by the Blumauer-Frank Drug Company. Thereupon a 
new drug company was organized, at the instance of the Blumauer- 
Frank Company, with a capital stock of |2,000, divided into 40 shares, 
of $50 each. Thèse transactions took place more than eight months 
prior to the flling of the pétition in voluntary bankruptcy by the 
bankrupt, Conn. Conn, in flling his schedules in bankruptcy, repre- 
sented himself as the owner of one share in this new drug company. 
The objecting creditors now say that Conn was in fact the owner of 
one-half of the 40 shares in the capital stock of the company ; that 10 
shares of this stock stood in the name of Mrs. Conn, and the other 10 
shares in the name of Conn himself; but that, as a matter of fact, the 
entire 20 shares belonged to the bankrupt. The creditors furlher say, 
as to the value of this stock, that at the time of the sale by the 
trustée the stock and business on hand were of the value of Î5,000, 
and that said stock has been kept up in the présent company, and is 
of equal value with that of its predecessor. So far as appears, no 
book of subscription of stock was kept. None has been f ound, al- 
though diligent search has been made therefor. It is therefore diffl- 
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cuit to détermine whether there was any such sabscription, and, if 
not, how the shares of the company came to be issued. It is apparent 
tbat the new drug company was organized by the Blumauer-Frank 
people in the furtherance of their own business as wholesale dealers, 
and that they disposed of the stock as best suited their own con- 
venience. It appears that, in the allotment of stock, one half was 
taken by the Blumauer-Frank Company, and the other half divided 
between Conn, the bankrupt, and his wife, and that 18 of the shares 
of Conn and his wife were held by the Blumauer-Franli Company as 
security for $837, that being one-half of the purchase priée of the 
original stock bought in by Mrs. Conn at the trustee's sale; so that it 
would appear that the purchase at that sale was made by Mrs. Conn 
under an arrangement with the Blumauer-Frank Company, who, al- 
lowing her and her hushand one-half of the stock in the new company, 
kept that interest to secure themselves for the half of the purchase 
price paid by Mrs. Conn at the trustee's sale. It was the Blumauer- 
Frank Drug Company's plan to continue the business at Astoria, 
under the management of Conn and his wife, and to that end to 
interest Mr. and Mrs. Conn in the business with themselves. When 
Conn flled his pétition in bankruptcy he had but one share of the 
stock of the new company in his possession. The other nine shares 
were beld by the Blumauer-Frank Drug Company as security for the 
payment of the stock. The same is true as to the interest of Mrs. 
Conn. Conn, in his statement of assets, reported but one share of 
stock as belonging to him, and subsequently testifled to the same 
effect. The objecting creditors contend that the entire 20 shares of 
stock are the property of Conn, and that he fraudulently concealed 
the fact of his ownership, and testifled falsely in respect to it, for the 
purpose of defrauding his creditors. Before flling his pétition in 
bankruptcy, Conn sent his wife to Portland to make inquiry of the 
Blumauer-Frank Company as to his holdings in the company. L. 
Blumauer testifles that he told Mrs. Conn that her husband had only 
one share of stock; that he did this because he considered the other 
nine shares tied up as collatéral. 

The transfer of the business of the Estes-Conn Drug Company to 
Blumauer as trustée, and the subséquent sale by Blumauer, under his 
trust, of the property to Mrs. Conn, are not, and cannot be, attacked 
in this proceeding. There is nothing in the transaction that tends to 
impeach its fairness and good faith. It was a proceeding in the 
interest of creditors, so far as appears. Blumauer testifles that the 
property had been advertised twice prior to the sale, and there is 
nothing to show that the price paid was not adéquate, under the 
circumstances. This is the source of the title which Conn and his 
wife hâve in the stock standing in their names. There is no complaint 
about it, and no ground for complaint; and there is no reason, in law 
or in morals, why the stock held by Mrs. Conn should be treated as 
the property of her husband. As already appears, the money with 
which she paid for the stock was furnished by the Blumauer-Frank 
Company. If the company had seen fit to allow her to retain ex- 
clusive ownership in the new concem, the husband's creditors would 
hâve had no reason to complain. The Blumauer-Frank Company sub- 



528 108 FEDERAL REPORTER. 

scribed one half of the stock in the reorganized company, and re- 
tained ail but two shares of the remaining lialf to secure themselves 
for the money so adranced. The interest of the bankrupt consista of 
the 10 shares held by him. Was his représentation, then, a false and 
fraudaient one? There is nothing to show that it was fraudulent. 
The inference is that he knew of the purpose of the Blumauer-Frank 
Company to continue the business at Astoria under some such ar- 
rangement as was in fact effected; but of the détails of this, as to the 
interest which was to be assigned to him, he was ignorant. In law, 
the nine shares held by the Blumauer-Frank Company, assigned by 
him, were his property; but, since they were not paid for, his act in 
omitting thèse shares from his schedule of assets, upon the repré- 
sentation of Blumauer to Mrs. Conn that Conn owned but one share, 
ought not to be attributed to an improper motive. It does not ap- 
pear that thèse shares are now, or hâve at any time been, worth more 
than the debt for which they are held as collatéral security. In 
equity the transaction amounts to one of option on the part of 
Conn to acquire thèse shares by paying for them, which he bas not 
yet done. 

In order to justify a complaint at what has been done, it ought to 
appear that thèse shares hâve a value substantially higher than 
their par value; and this does not appear, nor is there any fact or 
circumstance in tbe case which warrants an inference that such is 
the fact. It is claimed that the original stock of the Estes-Conn 
Company was worth |5,000, and that the présent stock is of equal 
value. For the purposes of this case, the bankrupt's property must be 
treated as of the value it will bring at a sale, and it must be re- 
membered that the property of the Estes-Conn Company sold for |1,- 
675. There is nothing to impeach the openness and fairness of this 
sale, or that questions the reasonableness of the price at which the 
property was sold. By the same test, the property of the présent 
company cannot be said to be worth more than the imr value of the 
stock of that company; and the probabilities are that the nine shares 
of stock held by the Blumauer-Frank Company for the bankrupt when 
he shall pay for them are not worth more than the |418.50 for which 
thèse shares are held, and until it appears that this stock is worth 
appreciably more than this sum there is no room to complain on the 
part of the creditors. The entire transaction is simply one where a 
large créditer has undertaken to préserve the business of the insolvent 
corporation by organizing a new corporation, and has seen fit to 
interest a part of the old owners in the new venture. 

The creditors' interest in this transaction must be measured by the 
actual présent value of the bankrupt's interest held for him by the 
Blumauer-Frank Company, and that interest consists of nine shares 
of stock not included in the bankrupt's schedule of assets, and one 
share that is so included. Facts and circumstances, to justify an 
inference of fraud, must be proved, not deduced as a matter of doubt- 
ful inference from other facts and circumstances. As already ap- 
pears, with the sale of the business of the Estes-Conn Drug Com- 
pany by L. Blumauer, as trustée, to Mrs. Conn, for a considération 
furnished by the Blumauer-Frank Drug Company, this court has noth- 
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ing to do. That îs an accomplished and unquestîoned transaction 
in the case, and is the means whereby the stock souglit to be applied 
as a part of the bankrupt's estate was acquired. It may, I think, be 
assumed that the Blumauer-Frank Company would net bave gone into 
an arrangement to give Conn and bis wife stock for |838 that had a 
value of |2,500, or that was worth appreciably more than they re- 
quired to be paid for it. That they dealt with Conn and bis wife 
upon a strictly business basis is shown in the fact that they retained 
ail but the two shares necessary to qualify the Conns to hold oiBce in 
the corporation as security for the price to be paid. In the transac- 
tion out of which the bankrupt's interest in the stock in question 
arises the creditors bave lost nothing, and I am satisfled that out of 
such stock, if it was treated as a part of the bankrupt's estate, they 
could realize nothing above the purchase price for which it is held as 
security. The objections to the bankrupt's discbarge are overruled. 



In re BLAIU. 
(District Court, D. Massachusetts. Aprll 30, 1901.) 
No. 4,538. 
BaNKRUPTCT — AVOIDAKCB DP LiENS— Attachmknts. 

An attachment on mesne process under tbe statutes of Massachusetts, 
which créâtes a lien, under the décisions of the courts, enforceahle, how- 
ever, only by obtaining judgment and issuing exécution thereon within a 
limited tlme, is not discharged, under Banlîr. A et 1898, § 67f, by the flling 
of a pétition in banlcruptcy against the défendant more than four months 
after such attachment was levied, although the judgment was not obtained 
until within the four months; nor are the judgment and exécution issued 
thereon rendered void by such section, since they do not affect wlth a 
lien the property attached, but only enforee the lien already existing, and 
which, having attached more than four months before the filing of the 
pétition, is, by necessary implication, preserved by the act. 

In Bankruptcy. On certiflcate of référée. 

W. F. Kimball, for créditer. 

William A. Knowlton and Samuel O. Eeinstein, for bankrupt. 

LOWEIjL, District Judge. In this case the personal property of 
the bankrupt was duly attached on mesne process in this common- 
wealth more than four months before the filing of the pétition in 
bankruptcy. ïhereafter, and within four months before such filing, 
judgment was entered against the bankrupt, exécution was taken 
out, and a levy was made. The petitioner contended that the judg- 
ment, exécution, and levy were avoided by section 67f of the bank- 
rupt act ; and the question hère presented concems tbe eflect of that 
subsection upon a Massachusetts attachment made more than four 
months before the flling, when the exécution and levy were within 
such four months. The material part of the subsection reads as fol- 
lows: 

"Ail levies, judgments, attachments, or other liens, obtained through légal 
proceedings against a person who is Insolvent, at any tlme within four months 
108 F.— 34 
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prier to the flHng of a petWon In bankruptcy against him, shall be aeemed 
uuU and vold In case he Is adjudged a bankrupt, and the property affected 
by the lety, judgment, attachment, or other lien shall be deemed whoUy 
discharged and released from the same." 

In Re De Lue (D. G.) 91 Fed. 510, it was said that the provisions 
of section 67f were limited to involuntary bankruptey. The remark 
was hastily made, both counsel in that case having agreed in argu- 
ment upon that construction of the section. It was clearly errou- 
eous, and has long been treated in this district as overruled. Sec- 
tion 67f avoids certain liens, if created within four months. This 
is its object. It does not avoid judgments or levies, except so far 
as thèse create a lien. In re Kavanaugh (D. 0.) 99 Fed. 928; In re 
Lesser, 5 Am. Bankr. R. 320, 324.^ It releases the property affected 
by levies, judgments. and attachments, so far as thèse create a 
lien. Now, an attachment, in and of itself, and without further 
proceedings, créâtes a lien in Massachusetts. This has been de- 
cided by the suprême court of the United States in Peck v. Jen- 
ness, 7 How. 612. With this décision agrées that of the suprême 
court of Massachusetts in Davenport v. Tilton, 10 Metc. (Mass.) 320 ; 
and, if it be possible that thèse concurrent décisions leave a doubt 
in the matter, that doubt is resolved by the présent bankrupt act, 
whieh itself speaks of attachments as liens. If any attachment cré- 
âtes a lien, then no doubt this is such an attachment. Hence, if the 
attachment be made more than four months before the pétition is filed, 
the attachment and the lien which it créâtes are both preserved, 
by necessary implication, as against the opération of the bankrupt 
act. If, therefore, the plaintiff had hère permitted his suit to stand 
without proceeding to judgment, his attachment would necessarily 
hâve remained a lien upon the property attached until dissolved by 
some proceeding outside of bankruptey. It is urged that whatever 
be the lien created by an attachment, standing alone, that lien can- 
not be enforced by judgment entered or levy made within four months 
of the filing of the pétition. Where, however, the lien is created by 
the attachment, the judgment and levy create no new or additional 
lien, but only enforce a lien already existing. Hence in this case 
the levy and exécution did not affect the property attached with 
a lien avoided by the bankrupt act, but only enforced a lien already 
existing, which lien the bankrupt act expressly protected. The mean- 
ing of the subsection appears to be this: Under some circumstances, 
ail liens obtained through légal proceedings are avoided, in what- 
ever part of the suit or by whatever form of proceeding they are 
created. If the lien is created by the levy, then the lien of the levy 
is avoided; if created by the judgment, then the lien of the judgment 
is avoided; if created by the attachment, then the lien of the at- 
tachment is avoided; but, if the lien created by the attachment is 
saved, that lien may be enforced by appropriate proceedings, even 
though such proceedings include a judgment and levy made within 
the limited time. I am aware that this décision is in substantial 
conflict with In re Lesser, 3 Nat. Bankr. N. 361, 108 Fed. 201. With 
the utmost respect for the learned and distinguished judge who 

1 Case certifled to suprême court, and opinion withdrawn. 
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decided tliat case, I find myself unable to agrée with hîm. The 
larger part of bis opinion is devoted to establishing that an attach- 
ment does not create a true lien, but the argument appears to me 
answered by the cases aboyé cited, and by the express language of 
the subsection under considération. Section 67f déclares, in sub- 
stance, that an attachment is a lien, and that, if an attachment is 
made more than four months before the filing of the pétition, the 
lien created by the attachment is preserved. In Ke Lesser, 5 Am. 
Bankr. R. 320, the circuit court of appeals for the Second circuit 
held that a so-called équitable lien obtained under the law of New 
York by the commencement of a creditors' suit in equity was avoided 
by section 67f, though the creditors' bill was filed more than four 
months before the filing of the pétition. The nature of a lien cre- 
ated by state law is ordinarily to be determined by the courts of the 
state. Doubtless the circuit court of appeals correctly followed the 
state courts of New York in determining the effect of filing a cred- 
itors' bill. Of this so-called lien, the court of appeals said at page 
324: 

"It Is sometimes called an inclioate lien, or a contingent lien, but It is 
not a riglit in, or a riglit to hold, a particular article of property. It is not 
lilîe the lien obtained by the attachment of Personal property in an action at 
law by virtue oï which a sheriff obtains either actual or constructive posses- 
sion of the property attached, and in such a case the lieu is not obtained 
by the judgment, but by the attachaient, and we are not now prepared to 
say that if the judgment is rendered within four months after the pétition 
in bankmptcy Is flled that the lien by attachment is vacated." 

It was urged in argument that the act of the bankrupt in failing 
to dissolve the attachment and permitting the sale of the property 
attached would be the suffering of a creditor to obtain a préférence, 
under section 3a (3) of the bankrupt act, although the attachment 
was made more than four months before the pétition in bankruptcy 
was filed. Manufacturing Co. v. Stoever, 38 C. G. A. 200, 97 Fed. 
330. It was further argued that, if the creditor thus obtained a 
préférence, that préférence would be voidable, under section 60b. 
It is not easy to reconcile ail the language concerning préférences 
and liens in the bankrupt act, but the argument thus drawn from 
sections 3 and 60 does not appear to me strong enough to meet the 
language and plain implication of section 67f. In Manufacturing 
Co. V. Stoever, above cited, it was said by the circuit court of ap- 
peals for this circuit: 

"In order to prevent any misapprehension, we will add that the question 
■whether or not the attaching creditor acquired a valid lien as against thèse 
proceediugs in bantruptey is not in issue on this appeal." 

The décision rendered by the référée, expressly following In re 
Lesser, 3 Nat. Bankr. N. 361, 108 Fed. 201, is reversed, and the in- 
junction issued by him is dissolved. Of course, the judgment cannot 
be enforced against the bankrupt personally. 
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McFARLAND CARRIAGE CO. v. SOLANES et al. (JAMES, Intervener). 

(Circuit Court, B. D. Louisiana. March 2, 1901.) 
Bankeuptct — Suit to Rbcoveb Fund feom Trusteb — Right op Lien Claim- 

ANT TO InTBRVBNE. 

An action was brought in a circuit court against the trustée of a bank- 
rupt to recover Personal property of which défendant had taken posses- 
sion as a part of the bankrupt's estate, but of which plaintif! claimed to 
be the owner. The court found plaintifC to be the owner of the proi>- 
erty, and ren'dered judgment for its recovery. Pending the action de- 
fendant had sold a part of the property by order of the bankruptcy court, 
and with plaintifFs Consent. After the judgment he surrendered to 
plaintifC the remaining property, but refused to turn over the proceeds of 
that sold; and plaintiff instituted proceedings, by rule to show cause, in 
the circuit court, to require its payment. Défendant answered the rule, 
setting up certain clalms on behalf of the estate for taxes and Insurance 
paid on the property, and that the sanie was subject to a lien in favor 
of bankrupt's landlord. On a hearing the court dismissed the rule, re- 
mitting plaintifC to his remedy in the court of bankruptcy. ïhe circuit 
court of appeals reversed such décision on appeal, on the ground that 
plaintifC's ownership of the proceeds of the property sold, as well as the 
property remaining, was adjudicated by the original judgment, and di- 
rected the entry of an order by the circuit court making the rule absolute. 
After the cause had been remanded, the landlord of the bankrupt inter- 
vened, claiming a landlord's lien, under the statute, against the property 
for rent due prier to the bankruptcy, which he sought to enforce against 
the fund In the hands of défendant. Beld, that such fund, having been 
received by défendant, in his officiai capacity, under the orders of the 
bankruptcy court, was in custodia legis; that such question was not pre- 
sented to or passed upon by the circuit court of appeals; and that the 
Intervener, not having bëen a party to the action, was not coneluded by 
the judgment, and was entitled to assert his claim to a lien against the 
fund. 

On Rule to Show Cause. 

Denegre, Blair & Denegre, for plaintiff. 
Rice & Montgomery, for défendant. 
Saunders, Gurley & James, for intervener. 

BOARMAN, District Judge. The original suit, still pending, was 
brought on a rule nisi on the trustée to show cause why a certain 
fund in his hands as the "trustée of the estate of E. C. Fenner, 
bankrupt," should not be paid over to the McFarland Carriage Com- 
pany. TÎie intervention of A. De Gasquet-James, now on trial, is 
to secure a landlord's lien on that fund. E. C. Fenner was a car- 
riage dealer in New Orléans. On the 26th of May, 1899, he was 
adjudicated a bankrupt. In June following, Claude D. Solanes was 
appointed trustée. Fenner turned over to Solanes, trustée, as a 
part of his estate, a lot of carriages which were then in the store- 
house leased, by the bankrupt, Fenner, from the intervener herein, 
who then held certain unpaid monthly rent notes, against Fenner, 
for back rent and for the unexpired term of the lease. The McFar- 
land Carriage Company, a citizen of Indiana, claiming to be the 
légal owner of said certain lot of carriages, and, having made de- 
mand in vain on the trustée for the carriages, instituted a suit in 
the circuit court against "Claude D. Solanes, trustée of the estate 
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of E. 0. Fenner, bankrupt," to recover title to and possession of said 
carriages. The plaintiiï therein obtained a final judgment; the 
circuit court decreeing it to be the légal owner of the same, and that 
tliey were no part of Fenner's estate. During the pendency of that 
suit, and before a decree therein, for title to the carriages, the bank- 
rupt court, at the instance of the trustée, and with the consent of 
the McFarland Carriage Company, ordered the trustée to sell some 
of said carriages. A number of them were sold, accordingly, and 
the proceeds, $819.50, were deposited, presumably, by the trustée 
in the depository designated by the bankrupt court to the crédit of 
the bankrupt's estate. After the final decree mentioned herein, in 
which plaintiiï was adjudged to be the owner of the entire lot of 
carriages, the plaintiff, McFarland Carriage Company, instituted 
a suit, on a rule to show cause, against Solanes, trustée, why the 
money for which the carriages were sold should not be paid over 
to the Company. On this rule the circuit court entered judgment 
as foUows: "Dismissing the rule, and reserving to the plaintiff the 
right, if it be so advised, to institute proceedings in the bankrupt 
court in this district." On writ of error to the circuit court of ap- 
peals, this judgment dismissing the rule was reversed. 106 Fed. 145. 
After the mandate therefrom was sent down, the intervener, claim- 
ing that the lot of carriages sold in pursuance to the bankrupt court's 
order were, with the consent of said company, on the premises leased 
from him by Fenner, on the date he was adjudged to be a bankrupt, 
instituted his intervention to recover a lien on the said proceeds 
for ail the unpaid rent evidenced by the several lease notes. 

The articles in the Revised Civil Code relied upon for the lien 
claimed are as follows: Article 2705 provides, "The lessor has for 
the payment of his rent and other obligations of the lease a right 
of pledge on the movable efEects of the lessee which are found on 
the property leased." Article 2707 provides, "This right of pledge 
affects not only the movables of the lessee, and under-lessee, but ail 
those belonging to third persons when their goods are stored in the 
house or store by their own consent, express or implied." The Mc- 
Farland Carriage Company resists the claim made by the lessor on 
the said f und : First, because the f und is not now, or has not been, 
in custodia legis; second, that under the law plaintiff is not entitled 
to be paid ont of the fund on any of the lease notes; third, that 
the trustée représenta the mass of creditors in the management of 
the bankrupt's estate, but they (the creditors) may and must for 
themselves, in their own right, pursue the property in the prescribed 
period, or lose their privilège. 

The contention of défendant'» counsel as to the property or fund 
not being in custodia legis is founded, as it appears from his argu- 
ment, largely on what he says is the légal import of the language 
which counsel quotes from the opinion of the court of appeals re- 
versing the circuit court's judgment on the motion to show cause, 
which quotation is as follows: 

"In addition to tlie facts above recited from the transcrlpt of the record, 
we learn from tlie brief of counsel submitted on behalf of the défendant trus- 
tée that pendlng a décision of the suit (intermediate the flllng of the pétition 
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and the decree), and with the consent oî the plaintiff, sales were made of the 
goods claimed, and the trustée retained the proceeds of the sale of the goods 
to respond to the final judgment of the court. * • • It thus appears that 
the défendant trustée did not receive this fund as the trustée of the bankrupt, 
but as trustée of the parties to the présent suit, and to respond to the final 
judgment of the court therein," 

Counsel contends that this statement appearing in the court of 
appeals opinion has the légal effect, in the pending suit, of res judi- 
cata on the issue as to whether or not the fund in question is in 
custodia legis. He further contends that the circuit court of appeals, 
in reversing the circuit court's judgment on the rule nisi, passed on 
that issue flnally, and adversely to the pending claim of the inter- 
vener, and the question now of custodia legis is no longer an open 
one. A transcript of the record, showing the case that was tried, 
on the rule nisi, in the circuit court, between the carriage company, 
plaintiff, and Solanes, "trustée of the estate of E. C. Fenner, bank- 
rupt," as défendant, shows ail the évidence which was administered 
therein by either side, and is now before this court as a part of inter- 
vener's évidence. There does not seem to be anything in that tran- 
script to show that the trustée, Solanes, held the fund otherwise 
than in his ofQcial capacity, or that any issue of law or fact per- 
taining to the matter as to whether or not the proceeds in question 
were or were not in custodia legis was material to the détermina- 
tion of the claim made by the McFarland Carriage Company for said 
proceeds on the said trustée. It seems from the évidence in the 
said transcript that the matter heard and passed upon therein by 
the circuit court was limited to the question as to who was the légal 
owner of the carriages or proceeds thereof, and there was no issue 
therein as to where the fund then was, or as to in what capacity it 
was then held by Solanes. The facts not disputed show that the 
carriages were scheduled as the bankrupt's property, and that as 
such property they were tumed over to the trustée, who took pos- 
session of them and subjected them to his officiai possession, as he 
did other property belonging to the bankrupt; that subsequently 
the carriage company made demand for their property on the trus- 
tée of the bankrupt, which was refused by him; that the trustée 
asked for and received an order from the bankrupt court to sell 
certain carriages at private sale, and in the court's order there was 
reserved ail the rights of interested parties over the proceeds (then 
in the bankrupt court's depository) of the sale. It appears, too, that 
the carriage company consented, on certain conditions, for the trus- 
tée of the bankrupt to make the sale; that the proceeds of the sale 
are now in the bankrupt court's depository, to the crédit of the trus- 
tée; that plaintiff, the landlord, now intervening in this suit, was 
not a party to any of the proceedings heretofore had in the circuit 
court. On this statement of undisputed facts, it appears that the 
carriages, even though they did not belong to the bankrupt at the 
time of the adjudication, were then, as the proceeds of said sale 
are now, in the légal custody of the trustée of the bankrupt; that 
suit was instituted against Mm, as the trustée of the bankrupt, for 
the recovery of the carriages. It appears, too, as a légal presump- 
tion, that the McFarland Carriage Company consented that Solaues, 
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as the trustée of the bankrupt, should sell tlie carriages and hold 
the proceeds tliereof as such trustée; that Solanes, having the 
same in his possession as an offtcer of the court, could not hâve de- 
livered them to the McFarland Oarriage Company except upon a 
judicial order, nor could he hâve sold them except on authority of 
the court for which he held them. Certainly he came into posses- 
sion of them in his officiai capacity as the bankrupt's trustée. His 
possession was not that of a trespasser, but it was the possession of 
the bankrupt court, to whom the surrender of the bankrupt's estate 
had been made. 

Notwithstanding the suggestion contained in the circuit court of 
appeals' opinion to the effect that Solanes held the fund in his Per- 
sonal relation to the parties, and not in his ofiScial relations, it must 
be conceded, I think, that a trustée becoming possessed of property 
turned over to him by the bankrupt, and listed in the schedule of 
the bankrupt's assets, could not, on his own motion, change his offi- 
ciai relations to the property in his possession so as to hold the pro- 
ceeds of the sale made under judicial authority as an individual 
trustée, in a personal sensé, of the parties to that suit. Considering 
the issues involved in the rule nisi, I do not think the trial court 
would hâve been authorized to admit évidence on either side to 
show that Solanes consented to disclaim or to forego the légal pos- 
session of the carriages or fund, or of his officiai relations to either 
the carriages or fund, and to assume merely personal relations, while 
holding the fund, between the parties affected bj the court's order 
to sell the property. Considering ail the proceedings preliminary to 
the adjudication, inclusive of the schedules showing the bankrupt's 
estate which was surrendered to the trustée, the law will présume 
that Solanes, at the time the rule was heard in the circuit court, 
held the proceeds of that sale as the trustée of Fenner, the bankrupt. 
This presumption, in the absence of proof to the contrary, shows 
the légal status of the fund. In fact, the plaintifE in the rule nisi, 
the carriage company, demanded the carriages, and afterwards the 
money, from Solanes, trustée, sued Solanes, trustée, for the proceeds, 
and, it seems, consented that a sale be made by Solanes, trustée. 
It clearly was not permissible, in law, to either party to that rule, 
to show that Solanes held the fund otherwise than in his officiai 
capacity. The rule nisi instituted by the carriage company was, 
so far as its purposes are disclosed in the rule, limited to the recovery, 
as against Trustée Solanes, of the proceeds of a judicial sale, which 
were then, presumably, in the bankrupt court's depository. The de- 
fendant trustée therein put at issue, under his sworn answer, other 
issues than the matter as to the légal ownership of the carriages. 
Among such matters, he alleged that the lessor of the store in which 
the carriages were at the time of the adjudication held unpaid claims 
for rent against the estate; that the law imposes a lien in the land- 
lord's favor, for a pro rata part of the unpaid rent, on the carriages 
on his premises. Such issues presented in the answer of the de- 
fendant, it seems, by the judgment of the circuit court, were passed 
upon favorably to him on the trial of the rule. It was the purpose 
of the trial court in dismissing the rule that the fund should be held 
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for a hearing in concurso in the bankrapt court. But tliose issues, 
and the favorable décision, of the trial court upon them, to Solanes, 
trustée, seem to hâve been disregarded in the décision of the cir- 
cuit court of appeals, leaving the claimants, for such liens on the 
carnages without a day in court, unless, notwithstanding the déci- 
sion of the circuit court of appeals, the intervener herein may hâve 
a right to a trial in this suit on his claim, for a lien on the fund 
now in the depository of the bankrupt court. If the contention of 
the counsel for défendant upon the issue as to the fund not being 
in custodia legis is well founded in fact and law, it may be that 
the intervener in this suit has lost his lien upon the said fund as 
the resuit of a final décision of a court in which he was not a suitor, 
which, operating as it does directly and peremptorily on the trustée, 
takes from the jurisdiction of the bankrupt court a fund in its 
judicial possession, upon which fund, under the state of case herein 
submitted, he is entitled to a landlord's lien. Ail of the material 
évidence heard on the rule nisi was directed to the purpose of en- 
abling the trial court to détermine the légal ownership of the pro- 
ceeds from a judicial sale of the carriages. To détermine that single 
issue, it was a matter of no material importance to the plaintiff as 
to how or in what capacity Solanes then held the money. There 
was no testimony on the issues tendered by the respondent in the 
ride, except his swom answer stating that he held the money in his 
oflieial capacity as trustée of the bankrupt's estate; that he claimed 
under oath that the fund was in custodia legis. There seems to 
hâve been no évidence to the contrary. On this state of case, I 
think it is fair to assume that Solanes was then, as he is now, hold- 
ing the fund as the tinistee of the bankrupt's estate. A thing is in 
custodia legis when it is shown that it has been and is subjected to 
the officiai custody of a judicial executive ofiftcer in pursuance of his 
exécution of a légal writ. The ofQcer holding such a thing cannot, 
after he has made his retum on the writ, release it on his o-vm mo- 
tion to any one claiming title to the thing. The status of the thing 
so seized, as to third parties, is flxed by his return, and its status 
can be changea only by an order of the court. If a défendant on 
whom a marshal is executing an attachment writ turns over mov- 
ables, the ownership of which he claims, to such offlcer, the marshal, 
after he has made his retum to the court showing that such things 
were subjected to Ms custody in pursuance of his exécution of the 
court's writ, is dispossessed of any power to treat with the parties 
to the suit in relation to the thing being so held by him in any other 
than his officiai capacity. The thing so seized by him, without réf- 
érence to the question as to whether or not the défendant turned 
over the property of another person, will remain, by opération of 
law, in custodia legis until it is withdrawn from such custody by the 
order of a compétent court. 

Considering the state of case now presented on behalf of the in- 
tervener, I do not think the question of custodia legis, vel non, of 
the said proceeds, could hâve been an issue conclusively passed upon 
adversely to him by the appellate court. It appears on reading the 
opinion of the appellate court that the proceeds of the sale which 
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were claimed by the carnage company were treated as representing 
and standing instead of the carnages, to wMch title in the car- 
riage company had been vindicated in the preceding suit, wherein 
tbe circnit court gave a iinal judgment in favor of the carriage com- 
pany adverse to Solanes, trustée. The court of appeais, notwithstand- 
ing part of the carriages had been sold, and the money placed by the 
trustée in the court's depository, and notwithstanding the issues 
tendered in the trial court on behalf of the respondent in his sworn 
answer, did not think it advisable, under their view of the state of 
case, to give them favorable considération, or to direct that the plain- 
tiff, who recovered title in the carriages and to the proceeds, which 
stood in lieu of a part of the carriages sold under the bankrupt court's 
order, should go with the decree of the circuit court (responsive to the 
mandate of the appellate court) to the bankrupt court of this dis- 
trict for the satisfaction of the final judgment, vindicating its right 
to the proceeds of the judicial sale. 

It appears from the final decree of the circuit court on the rule 
nisi, which decree is now executory, that the exécution thereof re- 
sponsively to the mandate of the circuit court of appeais wiU oper- 
ate directly on the proceeds of the judicial sale made under légal 
process from the bankrupt court; that Solanes will hâve to respond 
to the final judgment in the capacity in which he was sued on the 
rule (that is, as "the trustée of the estate of Fenner, bankrupt"); 
that in so responding he will hâve to pay over to plaintifE in the rule 
such said proceeds as are now in the bankrupt court's depository 
to the crédit of the said estate; that said trustée will hâve to pay 
from the funds of the estate ail costs incurred in the suit against 
him in his officiai capacity. Notwithstanding such conditions follow 
the décision of the circuit court of appeais, it is contended that 
it was the judicial purpose of that court to décide against ail par- 
ties, including this intervener, who may hâve or claim an interest 
in the fund; that Solanes, though sued in his officiai capacity, held 
the said proceeds at the time the rule was flled, and holds the same 
now, not as the trustée of the bankrupt, but as a mère stakeholder 
for ail parties to the rule. This contention is made, as to the légal 
effect of the language quoted by counsel from the court of appeais 
opinion, in the face of the fact, which seems to be conceded in argu- 
ment, that there was no évidence in the trial court tendiug to show 
that his relations to the fund in question were other than those of 
an administrator whose légal duty it is to hold the same for the 
court appointing him until it is legally withdrawn from judicial 
custody. It is not contended that the proceeds may not be legally 
withdrawn under an executory writ responsive to the said mandate. 
Under fréquent judicial interprétations of the bankrupt law respect- 
ing the subject-matter of this suit, I think, after the date upon 
which Fenner was adjudged a bankrupt, the said carriages ceased 
to be on the leased premises either with the express or implied con- 
sent of the owner thereof, and the intervener is not entitled to a 
lien after the date of such adjudication. Conceding that the rule 
of law stated in the third proposition is well founded, it is not ap- 
plicable to the state of case now submitted. The intei-vener is not 
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in court at the instance or with the aid of ihe trustée, Solanes. He 
is endeavoring to invoke for himself a day in coart to prosecute liis 
claim for a landlord's lien on the said fund. In support of this 
proposition authorities are cited which show conclusively tbat the 
trustée, in responding to the ruie nisi, could not at his own instance 
hâve set up on the trial of the rule nisi a claim on behalf of this 
intervener for a lien on the proceeds in his hand. It foUows, I 
think, if Solanes held the fund in question as a stakeholder in a 
Personal sensé, the fund was not in custodia legis, and the trial 
court, in passing merely on the ownership of the fund, was without 
jurisdiction to allow him in that trial to hâve his day in court to vin- 
dicate Ms claim for a lien. The question now presented on this 
intervention, however, is not as to the difficulties which may be in the 
way of executing the decree of the circuit court responsive to the 
said mandate; nor do I refer to the judicial views or conclusions 
expressed in the opinion of the court of appeals with a view of dis- 
cussing difficulties suggested by counsel as to matter of practice in 
reaching or subjecting the fund by direct exécution, which is shown 
to be in the bankrupt court's depository to the crédit of the bank- 
rupt's estate. Such difficulties as are now suggested by counsel, 
it must be presumed, were duly considered by the court of appeals 
in giving direction as to how the circuit court should proceed in 
making effectuai the terms of the mandate. The présent question is 
f ree from the difficulties suggested. It is limited to the single matter 
as to whether or not the said proceeds are in custodia legis. On 
the state of case submitted, I thinlc the fund is in custodia legis. 
Under the articles of the Civil Code cited herein, I think the inter- 
vener should be paid as a landlord entitled to a lien on the fund up 
to the date of the said adjudication. It may be there was property 
of the bankrupts or property of third persons other than that of 
said carriages on the leased promises on the day of the adjudication, 
upon which the law will impose the duty of making a pro rata con- 
tribution to the payment of the lease notes for which a lien is now 
adjudged in favor of the intervener. If an issue of this kind arises, 
it will hâve to be dealt with in the court where, such an issue may 
jurisdictionally appear. 



UNITED STATES v. KELLY et al. 

(District Court, D. Oregon. April 17, 1901.) 

No. 4,522. 

Tbeaties — Procebdings fob Rbstoration of Desbeting Seamen— Treatt 
WITH Grkat Britaiît. 

A treaty made in 1892 between Great Britain and the United States 
provides tliat a Brltisli consul shall hâve power to require from the 
proper authorlty the assistance "provlded by law" in apprehending and 
restoring deserting British seamen. Rev. St. § 52SO, in force at tbat time, 
provides that, on application of a consul of any foreign govemment having 
a treaty stipulating for the restoratlon of seamen deserting, It shall be 
the duty of any court, judge, or commissloner to cause the arrest of a 
person chargea with being a desei-tlng seaman, and, If the facts stated 
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are f ound to be true, to deliver up such person, not belng a citizen of the 
United States, to the consxil. to be sent back, or to detain him at the 
request of the consul, and at bis expense, until the consul flnds oppor- 
tunlty to send him back to the dominions of such foreign goverament 
lleld, that a commissioner, who, proceeding under such treaty and statute, 
bas adjudged persons to be deserting British seamen, while he may law- 
fully order their dellvery to the consul, or bis authorized représentative, 
ou board a British ship within the district, had no power to order them 
restored to the ship "under the directions" of the consul. 
3. Obstructing Ofpicbrs— ExEcnTioN op Frocess— Construction of Statute. 
Where a United States commissioner, having adjudged certain persons 
deserting seamen from a British ship, on complaint of a British consul, 
instead of ordering them delivered to the consul, as required by the treaty 
and statute, in excess of his authority ordered them restored to the 
ship "under the directions" of the consul, the marshal, in carrylng ont 
the directions of the consul to deliver the seamen to the ship by deliver- 
Ing them to the master on board thereof, acts as the consul's agent, and 
not in the exécution of any légal writ or process, and persons who In- 
terfère with him while so acting by forcibly taking his prisouers from 
his custody are not guilty of a violation of Rev. St. § 5398, wbich makes 
it a criminal offense to knowlngly and willfuUy obstract or oppose an 
ofBcer of the United States in attempting to exécute any légal or judicial 
writ or process. 

Prosecution for the Obstructing and Opposing Officers of the Unit- 
ed States in the Execution of Process. On demurrer to information. 

John H. Hall, for the United States. 

Henry McGrinn and C. W. Fulton, for défendants. 

BELLINGER, District Judge. This is an information for viola- 
tion of section 5398 of the Revised Statutes. The information charges 

the défendants with having, on the day of August, 1900, at the 

city of Astoria, in this state, knowingly and vrillfuUy obstructed and 
opposed one A. Eoberts and one George Maygers, deputy United 
States marshals for the district of Oregon, with force and arms, by 
then and there forcibly taking from the custody of the said deputy 
marshals one Thomas G-. Jefferies, one A. Norbin, one N. Johannson, 
and one Ole Thomson, who had theretofore, to wit, on the 13th day 
of August, 1900, at the city of Portland, within the district of Oregon, 
on a hearing and trial then and there had before Edward N. 
Deady, United States commissioner within said district, been by said 
commissioner duly adjudged to be deserters from the ship Cedar- 
bank, a foreign vessel, sailing under the flag of Great Britain; and 
the said commissioner having duly committed the persons named to 
the custody of the United States marshal for the district of Oregon, 
to be by him surrendered and restored to the said ship Cedarbank, 
under the direction of James Laidlaw, the duly-accredited consul of 
the kingdom of Great Britain and Ireland at the city of Portland, 
within the state of Oregon; and the said James Laidlaw, as such 

consul, having, on the day of August, 1900, directed the said 

United States marshal for the district of Oregon, in writing, to 
restore the said deserters to the said British ship Cedarbank by de- 
livering them to the master of said vessel, on board thereof, at the 
city of Astoria ; and while the said Jefferies, Norbin, Johannson, and 
Thomson were still in the lawful custody of the said United States 



540 108 FEDEEAL REPORTER. 

marslials, the said Kelly and Linville, on thé day of August, 

aforesaid, did, with force and anns, take said Jefieries, Norbin, Jo 
hannson, and Thomson from the custody of said United States mar- 
shal, etc. To this information the défendants demur. 

The statnte under which this information is brought provides that 
every person who linowingly and willfully obstrnets or opposes any 
ofSeer of the United States in serving or attempting to serve or exé- 
cute any mesne process or warrant, or any rule or order of any court 
of the United States, or any other légal or judicial writ or process, 
shall be punished. A treaty between the United States and Great 
Britain, entered into in 1892, provides that the British consul shall 
hâve power to require from the proper authority the assistance pro- 
vided by law for the appréhension, recovery, and restoration of sea- 
men vrho may désert from any ship belonging to a citizen of Great 
Britain. Section 5280 of the Eevised Statutes, in force at the time 
this treaty with Great Britain was entered into, provides, that; 

"On application of a consul or vice-consul of any foreign government liaving 
a treaty witb the United States stipulating for the restoration of seamen 
deserting * * * It shall be the duty of any court, judge, commissioner 
of any circuit court, justice, or other magistrate, having compétent power, to 
issue warrants to cause such person to be arrested for examination. If, on 
examination, the facts stated are found to be true, the person arrested not 
being a citizen of the United States, sliall be delivered up to the consul or 
vice-consul, to be sent back to the dominions of any such government, or, on 
the request and at the expense of the consul or vice-consul, shall be detained 
until the consul or vice-consul iinds an opportunity to send hlm back to the 
dominions of any such government," etc. 

The treaty gives to the British consul power to require from the 
proper authorities the assistance provided by law for the appréhen- 
sion and restoration of deserting seamen. The only assistance pro- 
vided by law for this purpose is that provided for by section 5280, 
above quoted. By that section the proper ofQcer has authority to 
deliver deserting seamen up to the consul, to be sent back to the do- 
minions of the government to which they belong. In this case it is 
alleged, in effeet, that the commissioner committed the deserting sea- 
men to be surrendered and restored by the marshal to the ship Cedar- 
bank, under the direction of the British consul, and that the consul 
directed the marshal to restore said seamen to the Cedarbank by de- 
livering them to the master of the vessel, on board thereof, at the 
city of Astoria, and that while in the exécution of said order, the 
défendants, Kelly and Linville, forcibly took the parties named from 
the marshal's custody. The commissioner had no authority to direct 
the restoration of the seamen to the ship Cedarbank. The statute 
only permits their 'delivery to the consul. I am satisfied that the 
commissioner had authority to order the delivery of the deserting 
seamen to the consul on board the Cedarbank at Astoria, either to the 
consul himself or to some one authorized to act for him in that be- 
half. Neither the time when nor the place where the delivery is to 
be made is specified, and I take it that it might hâve been made, as 
I hâve indicated, at Astoria, or at any other place within the limit 
of the power of the court to order and of the marshal to exécute where 
such delivery was necessary to be eJïective. But, from what appears 
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in the infonnation, the deputies were in tlie exécution of an order 
from James Laidlaw, tlie Britisli consul, which required them to 
restore the seamen to the master of the vessel, — a thing not within 
the powCT of the commissioner to order. At the time of the act 
charged as a crime, the deputies were acting, not in pursuance of 
8uch an order as the statute provides for, but under the direction of 
the Britibii consul. The offlcers, therefore, were obstructed, not in 
the performance of a duty enjoined by law, but in the performance of 
an act dir'ected by the British consul. The information does not 
State factfa constituting a crime, and the démarrer is sustained. 



THE FRANCIS & ELIZA. 

(District Court, E. D. Louisiana. February 20, 1820.)i 

Navigation Laws— Forfeitube of Foreign Vessel. 

Where a British vessel sailed from the island of Margarita to Jamalca, 
which, by the ordinary laws of navigation, is closed agalnst vessels 
owned by citizens of the United States, and the captain landed there, 
and brought out passengers, and came to an American port, she Is for- 
feited under the navigation laws provlding that any vessel owned by 
British subjects, coming or arriving from any port or place in a British 
colony closed agalnst the United States, shall be subject to forfaiture, 
though the vessel did not enter the port in Jamalca, but stood off and on 
while the captain was on shore. 

TTALTi, District Judge. The libel in this case allèges that this 
ship, owned by British subjects, and having then corne from a port 
or place in a colony or territory of his Britannic majesty (to wit, 
Falmonth, in Jamaica), which, by the ordinary laws of navigation, 
is closed against vessels owned by citizens of the United States, 
did attempt to enter the port of New Orléans, contrary to the act 
of congress entitled "An act concerning navigation." It appears 
that this vessel sailed from London in January, 1819, bound to South 
America, and to retum to any port in England, or for any port 
she might hâve a cargo for. She sailed, and arrived at Margarita, 
having on board a considérable number of men intended to be em- 
ployed in the service of the revolutionary government in Venezuela. 
She remained there some months, and on the 8th of November last 
sailed. It is alleged on the part of the United States that she sailed 
for Jamaica, and by the claimant that her intended port was New 
Orléans, but that want of provisions compelled the master, Capt. 
Coats, nine days after leaving Margarita, to stop a few days off 
Falmouth, in Jamaica, which port he visited in his boat; that the 
vessel never entered the port, but sailed off and on, waiting the 
return of the master; and that while at Falmouth he purchased 
some provisions, and then sailed for New Orléans. In support of 

1 This case has been heretofore reported in 7 Mart. (O. S.) 713, and Is now 
publlshed in this séries, so as to Include thereln ail circuit and district court 
cases elsewhere reported which hâve been Inadvertently omitted from the 
Fédéral Beporter or the Fédéral Cases. 
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the libel the log book is referred to. The entry made on the 9th 
of Norember is in thèse words : "Francis and Eliza, Captain Ooaîs, 
f rom island of Margarita to Jamaica." The next is : "Francis and 
Eliza, towards Jamaica." On Tuesday, the 16th of November, the 
folio wing entry is made: "Captain Coats determined to send the 
boat ashore for provision. At 10, hove to, with head to the west- 
ward. At daylight made ail possible sail. At 11, pilot came on 
board, and showed us the harbor of Palmouth. Bore up, and at noon 
Captain Coats went ashore with the passenger." On the 18th the 
next entry is: "Captain Coats came on board, and made ail pos- 
sible sail. At 12 Captain Coats went ashore, and passenger left 
the ship. On the 20th Captain Coats sent the skiff aboard with 
four bolts of canvas, and two small casks pork, and boat to return. 
On the 24th the boat came aboard with captain and one passen- 
ger." On the 25th the log book is headed: "Francis and Eliza, 
Captain Coats, towards New Orléans." In further support of the 
libel is a pass from Admirai Brion, dated at Juan Griago, Novem- 
ber 8, 1819, granting permission to Capt. Coats, in the English ship 
Francis and Eliza, to proceed to the colonies friendly to the republic, 
requirîng those under his jurisdiction not to interrupt him, and re- 
questing others to aid and respect him. It appears, also, from a 
document in évidence, that while ashore, on the 16th November, 
1819, Capt. Coats made application to the officers of the customs at 
Falmouth to hâve his register indorsed, which was refused him 
unless the vessel came into port; and the notary certifies that Capt. 
Coats considers it best (considering the great expense and déten- 
tion that should arise) to proceed to New Orléans, and there report 
his case to the British consul, in order to get his name indorsed on 
the register. Martin Thomas, a witness, says that he sailed with 
Coats from Margarita, bound to Falmouth, in Jamaica; heard they 
were bound to Falmouth from the people on board; heard nothing 
about New Orléans till they came hère; lay about four miles from 
l'almouth, but did not anchor. This witness has had a quarrel with 
Capt. Coats. Capt. Loomis, of the revenue cutter, in passing down 
the river, hailed the Francis and Eliza, and asked where she was 
from. The answer was, "Jamaica." Asked Capt. Coats what he 
was doing off Jamaica. He said he went in to get his name in- 
dorsed on the register, and to get a freight to Bogland; but, the 
crops not coming in, he did not get one. He then determined to 
make for New Orléans for freight. Capt. Loomis told him he would 
be under the necessity of seizing the vessel under the navigation law. 
Tlie taptain then said he went in for provisions. Falmouth is a 
port closed to American commerce. On his cross-examination he 
says he does not know that it was the captain who answered his 
bail, though he thinks it was, as it is a matter of course for the 
captain to answer, and it was not afterwards contradicted. He 
asked Capt. Coats if he would not hâve taken a freight at Jamaica, 
who said he would hâve done the best for his owners. Capt. Loomis 
further says that, in nautical language. "touching" at a place is 
standing in close to the land, and sending a boat ashore; and a 
vessel is said to be where ber papers are; and when her papers are 
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• in the custom house she is eonsidered as in port. Lient. Taylor says 
(he was an officer on board of the revenue cutter) Capt. Loomis hailed 
the Francis and Eliza. She answered "From Jamaica." Witness 
understood from the captain that he had put in at Palmouth for a 
freight. He heard nothing of distress, but understood from the 
captain that, not being able to get a freight at Jamaica, he had 
come hère for it. Mr. Ohew, the collecter of this port, was on board 
the revenue cutter on the 6th of December last, when the Francis 
and Eliza was hailed by Capt. Loomis and answered "From Jamaica," 
and repeated it; heard no other answer. On the part of the claim- 
ants. Peter Heinds, flrst mate of the ship, was examined, and says: 
They flrst arrived in Margarita with about 170 or 180 passengers. 
Continued at Margarita, and along that coast, till November, when 
they sailed for New Orléans. That provisions were very scarce 
there, and could not procure enough for a voyage to New Orléans. 
Grot a barrel of beef off St. Domingo from an American vessel. Had 
a crew of 25. The beef went little way to support the wants of the 
crew. They were without bread. Nothing aboard fit to eat but 
the barrel of beef. Between St. Domingo and the east end of Ja- 
maica, fell in with a brig, solicited supplies, but could not obtain 
any. Proceeded on the voyage for New Orléans. Arrived off Fal- 
mouth, which was in the course of the voyage. The captain went 
ashore to get provisions. Procured two barrels of pork, one of flour, 
and some yams, and returned next day. Went ashore again for 
more provisions. Remained three or four days. He brought fowls, 
pigs, etc., and a small quantity of spirits, — four or five gallons; 
and sailed immediately for New Orléans. The island of Jamaica 
was the flrst land they could make with convenience and safety to 
get provisions. They could get nothing at Margarita, and lived on 
flshing, etc., about three weeks. He says there was no communica- 
tion between Falmouth and the ship; did not cast anchor, but 
stood off and on. The provisions procured at Falmouth were barely 
sufflcient to reach New Orléans. When the pilot came on board, 
had scarcely any. The flrst captain from London was Stone, who 
died on the passage. He was succeeded by the flrst mate, who died 
at Margarita. He does not know the ultimate object of the voy- 
age. He signed articles for South America. Did not go to Ja- 
maica for any other purpose but to procure provisions, to his knowl- 
edge. They did not go into Falmouth, because they were not bound 
there. That they could not go in if they wished, being to lee- 
ward, and having no pilot. Mr. Hanson says he wrote the log un- 
der the direction of the chief mate. The entries were made every 
moming. It would hâve been dangerous to enter Falmouth. It 
could not hâve been done in the then state of the weather. The 
accounts (see évidence) show the amount of provisions gotten at 
Falmouth. Were greatly distressed for provisions at Margarita. 
They eat ship's bread at Jamaica. Sometimes pork and beef, which 
were difiScult to be procured. Could not get provisions at the island. 
George Glover says the agent gave him a passage to New Orléans, 
where he intended to come. He is an Englishman, and did not in- 
tend to go to Jamaica. His intention was to go from New Orleana 
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to London. He came in this vessel from London, and, if he could* 
not hâve got another vessel, he would hâve worked his passage 
back to London. John Drixon was a seaman on board. On the 
8th of November last, sailed for this port. Had nothing but sait 
herrings to eat at Margarita. Took two passengers at Jamaica, 
and landed a doctor of some sort. When they arrived off Falmouth- 
were in great distress for provisions. Could not, with safety, havQ 
made New Orléans veith their stock. They made St. Domingo after 
leaving Margarita. John Keen says they continued a long time at 
Margarita. Had but little provisions the latter part of the time. 
They were not on allovs'ance at ail on the voyage. Made St. Do- 
mingo. Got a barrel of beef off St. Domingo or Cuba. He believes 
the captain went ashore for provisions, and they were as near in 
as they could get when the boat went ashore. They had always 
something to eat, but the provisions were bad. Charles Jones Sal- 
mon was in Falmouth when the ship hove in sight. Pilot boat 
returned, and reported that she was bound to New Orléans. Capt. 
Coats came ashore, and went to a tavern kept by a relation, a Mr. 
Preston. He heard from the land waiter and searchers of the cus- 
toms that she was from Margarita, was an armed vessel, and bound 
to New Orléans. The same day the captain purchased some pro- 
visions, which he saw taken to the wharf. Captain went aboard 
with Preston, and returned to Falmouth next day. That the cap- 
tain and witness attempted to go aboard, but could not. Next 
morning, about 10, he descried the vessel from the upper part of a 
house, and supposed her to be off Montego Bay, about 25 miles. 
They got a boat, and boarded about 3 of the same day, and imme- 
diately made sail for New Orléans. The ship never entered Fal- 
mouth, nor was nearer than about four or âve miles. He was on 
the quarter deck of the ship when hailed by Capt. Loomis. The 
pilot answered the bail that she was from Margarita and Jamaica. 
Capt. Coats was below. The revenue cutter sent her boat aboard 
with the lieutenant, who asked witness where she was from. Wit- 
ness answered "From Margarita," but the boat went ashore at Ja- 
maica. The only part of the conversation he heard was, Capt. 
Loomis asked Coats if he would not hâve taken freight at Jamaica. 
The captain laughed, and replied, "Yes." Charles Emlin embarked 
at Margarita to work his passage to New Orléans, as he was told. 
Did not hear that she was destined for any other port. That they 
were short of provisions. He heard Capt. Coats say on the voyage 
that he would put in at any port to get provisions, there being no 
provisions to be got at Margarita but bad flour. Capt. Thomas 
Coats says the ship in which he came from England was sold. That 
the owners of that vessel were interested in the house of Hanning 
& Bichardson, to whom the Fl"ancis and Eliza belonged. That they 
were both under the control of Gold, the agent, who desired wit- 
ness to take command of the Francis and Eliza, which he did on 
the Ist of October, at Margarita. That the agent gave him orders to 
proceed to New Orléans. The agent died, and she was obliged to 
remain to arrange his affairs. He did not sail from Margarita till 
8th November. Prier to that, if he had been loaded with money. 
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he could not hâve got provisions from the shore. Every moming 
the beat went 4. fishîng, and in fine weather went aahore wità 
muskets to procure provisions. Left Margarita with 15 pièces of 
beef. Gave the people part of his own stores. Got one cask beef 
from an American vessel, and gave an order on K. D. ShepLerd, 
of New Orléans. When off Jamaica, had not more than would last 
three days. Hove to oiï Falmonth. Refused a pilot, saying he only 
wanted provisions. Went ashore, and returned with a relation to 
see the ship. Was not able to make arrangements for ship's pro- 
visions on account of the smallness of the bill on London. Re- 
turned to Falmouth. Ship was blown off, and did not see her for 
two days. When he saw her, she was to the leeward of Montego 
Bay, where he joined her, and came hère. He was ordered by Gold 
to take freight at New Orléans for England or the continent. At 
Margarita he obtained a letter for E. D. Shepherd & Co., which he 
delivered hère. When hailed by the cutter, the pilot answered, 
"From Margarita and Jamaica." Does not know the original desti- 
nation of the ship. His object in coming hère was provisions and 
freight. Did not inquire for freight at Jamaica. If he had taken 
freight, he would hâve violated his orders. If freight had been 
offered, thinks he would hâve done the beat for his owners. He 
had no written instructions from Gold, but was verbally directed 
to proceed to New Orléans. (See évidence.) He took a passenger 
from Margarita, and landed him at Falmouth. The passage was in- 
tended for New Orléans. He took a nephew at Falmouth, at the 
request of his cousin, and another young man, who was out of em- 
ploy. He says that by the navigation laws of Great Britain the 
captain is obliged to hâve his register indorsed on change of mas- 
ter at the first port the ship arrives. It cannot be done at a foreign 
port. The certiflcate exhibited contains ail the déclaration he 
made àt Falmouth. 

Before we proceed to the examination of the merits of this case, 
it is proper to observe that the law upon which the libel is founded 
is a retaliatory law. It is intended to produce a great political 
effect; one of much importance to the trade and navigation of the 
United States. It is calculated so to operate upon Great Britain 
as to induce her to relax from her strict and rigid exclusion of 
American commerce and navigation from her ports on this con- 
tinent and in the West Indies. In the construing of this law Great 
Britain cannot take it amiss if we apply in this case her own prin- 
ciples and rules of décision on similar subjects. In the case of The 
Beaver (April 28, 1812) 1 Dod. 155, Sir W. Scott observes: 

"One cannot help feeling that in cases of this klnd Innocent parties may 
be exposed to great hazaud and inconvenience. At the same time It must be 
recollected that the navigation laws are of great Importance, and very in- 
flexible in their nature. The national benefit must take precedence of the 
profit of individuals. The law présumes, too, that the party damnified has 
a remedy against him whose fault has caused the loss; and, although it 
may sometimes happen that the person from whom the remedy is to be 
Bought is not, in point of solvency, able to make satisfaction, still that cir- 
cumstance can make no différence in the légal principle, whicb remains un- 
Bhaken." 

108 F.— 35 
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On â subséquent day Sir William observes: 

"There are circumstances in this case that would Induce the court to re- 
gard It In the most favorable Ught, and to streteh as far as possible to givé 
relief to the owners of thls cargo. The parties hâve, I thlnk, made out a 
case of perfect innocence of Intention. Under thèse circumstances, it is 
impossible not to feel a désire to relieve from the penalties affixed by law 
upon illégal importation; but at the same time no door must be left open for 
the violation of the high interests which the navigation act was intended to 
protect." 

He further observes: 

"It was considered, I présume, that the object of the statute could not 
otherwise be attained than by imposing thèse penalties. The sacred rights 
of Britlsh navigation could not be upheld if thèse penalties could be avoided 
under the plea of ignorance. I am, therefore, clearly of opinion, if the 
strongest possible case of innocence were made out, it could not avail to 
protect the parties from the penalties Imposed by this statute." 

We hère plainly discover that the policy of Great Britain is to 
secure to herself the inonopoly of trade and navigation of her col- 
onies. The policy of the "United States, in passing this law, is no 
less obvions. It is to ont off and prevent ail communication be- 
tween the colonies of Great Britain and the United States until she 
shall consent to a mutual intercourse. It was not merely to pro- 
hibit the introduction of her produce from the islands and her other 
colonies that this measure was adopted, but to affect her navigation 
and trade. The law makes no différence whether the vessel be 
loaded or not: 

"Ali Britlsh vessels eomlng or arrivlng from any port or place in a colony 
or territory of Great Britain, that is or shall be by the ordlnary laws of nav- 
igation closed against vessels of the United States, such vessel shall be 
forfeited." 

This being the évident intention of the law, let us examine the 
évidence that bas been given. That the Francis & Eliza sailed 
from Margarita for Jamaica, I tbink, is pretty clearly shown. The 
first entry in the log book after leaving Margarita is, "Francis & 
Eliza, Captain Coats, from Margarita to Jamaica;" the next, "From 
Margarita towards Jamaica." Now, it appears from the testimony 
of William Hanson, who kept the log book, that it was kept under 
the direction of the chief mate; indeed, this is always the case. 
This entry, then, could not hâve been made without the direction 
of the chief mate, and he must hâve received his directions from 
Capt. Coats. Notwithstanding this, Mr. Heinds, the chief mate, 
swears that they sailed from Margarita to New Orléans. So much 
for Mr. Heinds. The next circumstance which goes to prove that 
the intention in the first place was to try some of the West India 
ports is the pass received from Admirai Brion. It is an order and 
request of Brion to ail the revolutionary cruisers to respect the Fran- 
cis and Eliza, going to the "colonies friendly to the republic." Now, 
if the real intention of Oapt. Coats was to corne to New Orléans 
immediately, the pass would not hâve been to the friendly colonies, 
but to the United States alone. Martin Thomas, who was a sea- 
man on board, says he sailed with Capt. Coats from Margarita; 
were bound to Falmouth, in Jamaica. He heard they were bound 
to Falmouth from the people on board. He says on his cross-ex- 
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amination that he never heard the captain say they were bound for 
Falmouth. It is to be observed that a quarrel bas taken place be- 
tween the captain and tbis man, and perhaps bis single unsup- 
ported testimony would not establish tbe fact of intention; but, 
taken in connection with otber circunastances, it may bave some 
weight. Tbe next cireumstance to sbow tbe destination ol tbe ves- 
sel for Falmoutb is tbe directness of the course for that port. Tbe 
log book, on the 9tb November, first announces tbe intention to 
proceed for Jamaica. Their course is N. E., E., E. N. E., etc. On 
the 12tb St. Domingo was in sight; on the lôtb, east end of Jamaica, 
S. W. by W., distance 6 leagues; people employed unbending small 
bower cable. On Tuesday, 16tb, took in ail small sails. Capt. 
Coats determined to send the boat ashore for provisions. At 2, 
hove to, with her head to the nortb. At dayligbt, made ail possi- 
ble sail. At 11, pilot came aboard, and showed us tbe barbor of 
Falmouth. Bore up, and at noon Capt. Coats went ashore with 
the passenger. On tbe 17th, captain was on sbore. At 7, on the 
18tb, captain came aboard, and made ail sail. At 11, captain went 
ashore, and the passenger left tbe ship. On 20th, Capt. Coats came 
on board with four bolts of canvas, and two small casks of pork; 
boat to return. On 24th, Capt. Coats came on board with a pas- 
senger. It was then that Capt. Coats determined to proceed to 
New Orléans, for, on the day after, tbe log book begins, "Francis 
and Eliza, Captain Coats, towards New Orléans." Another cireum- 
stance to show that it was the object of Capt. Coats to proceed 
from Margarita to Jamaica is the conversation between bim and Capt. 
Loomis and Lieut. Taylor. Capt. Loomis says wben be hailed Ûie 
answer was, "From Jamaica." Wben on board, he asked the cap- 
tain what he was doing ofl Jamaica. He said he went in to hâve 
bis register indorsed, and for a freight. Crops not being in, he de- 
termined to proceed to New Orléans. After he was informed that 
the vessel must be seized, he endeavored to explain. He tbinks 
the captain answered the bail. There seems to be some doubt as 
to tbis fact. Mr. Salmon says be is sure the pilot answered, and 
that the answer was "Margarita and Jamaica." Mr. Salmon states 
aiso that, wben Capt. Loomis asked Capt. Coats if he would not 
bave taken freight from Jamaica, he answered, laughing, "Yes." 
Lieut. Taylor says the answer to tbe bail was, "From Jamaica." 
Witness understood the master of the Francis and Eliza that he 
had put into Falmouth for a freight. Tbe captain said nothing of 
distress. Understood from the captain that, not finding a freight 
at Jamaica, he came hère. The coUector says he was on board the 
revenue cutter, and heard the answer to the haiL It was, "From 
Jamaica," and was repeated. He heard no other. John Keen says 
tbey were as close in sbore as they could get wben the boat went 
ashore. That distress did not compel Capt. Coats to proceed to 
Falmouth càn, I think, be easily shown. From the testimony and 
circumstances that I hâve detailed, it appears that he had views 
and motives to visit Falmoutb. There is another cireumstance 
which is a link in the chain: He had relatives in Falmouth. He 
lodged at bis cousin's, and brought from Falmouth a nephew, with 
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an intention to carry hîm to England. I flnd no entry in the log 
bock as to want of provisions on the voyage to Falmouth. It is 
only obiserved on the 14th of November . Capt. Coats saw an Ameri- 
can schooner, went on board, and purchased one cask of beef. To 
establish the fact of distress, Mr. Heinds is examined. He says 
provisions were scarce, and could not get enough to proceed to New 
Orléans. Says they were vyithout bread. Had nothing aboard fit 
to eat. That between east end of Jamaica and St. Domingo fell in 
vfith. a brig, and solicited supplies, which were refused. No men- 
tion of the latter circumstance is in the log book. It is stated in 
the log book of Monday, 15th of November: "At noon boarded the 
brig Mary & Jane from Jamaica, bound to London. Several more 
vessels in sight." Now, it is to be recollected that this happened 
the day after they procured a cask of beef from the American 
schooner. No mention is made of the object of going on board, or 
that it was for provision; but the ingenious Mr. Heinds h as posi- 
tively sworn that they boarded for provisions, and tliat they were 
refused. If provisions had been their object, why did they not try 
some of the other vessels which were in sight? Some of their cap- 
tains might not hâve been so uncharitable as the captain of the 
Mary and Jane. The true object of the visit was to make inquiry 
as to Jamaica, the east end of which was only six leagues ofE at 
daylight. John Keen says, in contradiction of Mr. Heinds' state- 
ment, that, although they had very little provision during the latter 
part of the time at Margarita, yet they were not at ail allowanced 
on the voyage. Mr. Heinds is again contradicted by one of the sea- 
men, William B. Hanson. Heinds says they had no bread on board, 
and nothing fit to eat but the cask of beef they got from the Ameri- 
can schooner. Keen says they eat ship's bread at Jamaica ; some- 
times sait pork and beef. He says they could not get provisions 
at the island. The witnesses do not agrée. One says they had noth- 
ing but sait herrings. Charles Emlin says there were no other pro- 
visions at Margarita than bad flour. Heinds says they had no bread. 
Hanson says they eat ship's bread. He, too, says that about a week 
before they left Margarita they were on half allowance. No men- 
tion is made of this in the log, or by the other witnesses. Now, in 
opposition to this, it appears that Capt. Coats, with a large crew, 
takes on board- from mère motives of benevolence a Dr. Blair, to 
corne to New Orléans; but, arriving at Jamaica, the doctor was put 
ashore, got employhient theïe, and two more passengers were brought 
for New Orléans. But, if the necessity was so great, why did he 
not enter any of the friendly islands, for which he had a permis- 
sion from Admirai Brion? Many of them were much nearer Mar- 
garita than Jamaica, which was the most distant in his route to 
New Orléans except Cuba. St. Domingo was in sight three day s 
after leaving Margarita, two days before they met the American 
ship. No; it was not distress that drove him there. Was it to 
hâve his register indorsed, to eudeavor to procure freight, and at 
the same time to visit his connections? I need not say that this 
plea of distress by mariners is always examined with a most scruti- 
nizing eye. No instructions in writing are produced. The distress 
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which will excuse is well deflned by Sir William Scott in the Case 
of the Eleanor in Edward's. "It must be urgent distress. It must 
be something of grave necessity when the party justifies the act 
upon the plea of distress. It must net be a distress created by 
himself, by putting on board an insufiScient quantity of water or 
provisions for such a voyage; for there the distress is only part of 
the mechanism of the fraud, and cannot be set up in excuse for it." 
The same doctrine is held by the suprême court of the United States 
in the case of The New York, 3 Wheaton. 

Distress being ont of the question in the présent case, let us in- 
quire whether or not this voyage being intended by Capt. Coats from 
Margarita to Jamaica. His going in as close as he could get, his 
entering into the harbor with his boat, his landing a passenger there, 
his remaining there six days, his application to hâve the register in- 
dorsed there, and his actually bringing two passengers from there 
to this place, do not bring this vessel within the meaning of the 
law, which déclares that auy vessel owned by British subjects com- 
ing or arriving from any port or place in a colony of his Britannic 
majesty closed against the United States shall be subject to for- 
feiture. The captain must hâve considered the voyages as two dis- 
tinct voyages; the log book stating the first from Margarita to Ja- 
maica, and, after leaving there, for New Orléans. Jamaica then 
was the point of departure. So he answered when hailed. I hâve 
already stated that the policy of this law is to induce Great Britain 
to allow the United States to trade with her colonies. To effect 
this we say, "Your colonies shall hâve no communication with us 
until you change your System. You shall not import any produce 
to us. You shall bring no passengers to ns in your ships." In this 
case, it appears that Capt. Coats brought two passengers from 
Jamaica. Suppose thèse passengers were asked, "From whence came 
you?" or, "From where did you arrive?" Their answer would be, 
"From Jamaica." "In what ship did you come?" "In the Francis 
and Eliza; but she did not come from Jamaica." "How so? You 
came in her from Jamaica, and she has not come from Jamaica?" 
"No. She was laying off, and we went aboard in the boat." Shall 
this be an excuse to évade our navigation laws? Suppose they had 
brought from thence a cargo of sugar, which had been put aboard 
from lighters and small vessels three leagues from the shore, would 
this hâve excused her? Does not the navigation of a country de- 
rive sometimes as much advantage from the carrying of a passenger 
as from carrying a cargo? Suppose Capt. Coats had heard that there 
were 200 more patriots at Jamaica anxious to join their compatriots 
at New Orléans, and he had brought them to this place, together 
with his nephew, Charles Alexander, and Jones Salmon, who were 
both landed hère, would this be no violation of our navigation law? 
If the British had permitted American vessels to visit their colonial 
ports, our navigation might hâve shared, perhaps, the honor and 
profit, too, of conveying half of this patriotic band. Upon the whole, 
it is ordered, adjudged, and decreed that said vessel, her tackle, fur- 
niture, etc., be forfeited to the United States. 
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NICOLINI et al. v. LUTOHBE & MOORB LUMBEE CO. 

(Circuit Court of Appeals, Fifth Circuit April 23, 1901.) 

No. 936. 

Shipping— Construction op Charter— Termination. 

Under the charter of a scliooner, the cliarterers were to pay a per diem 
hire for a voyage and return to one of two deslguated ports. They 
selected tlie cargo and the voyage, within certain limlts, and paid ail 
expenses exeept the wages of the master. On the voyage the vessel met 
wlth a storm which drove her out of her course, resulted in the loss of a 
part of her cargo, and compelled her to seek a port of refuge, where the 
eharterers, belng involved in a eontroversy with the insurers of the cargo, 
ended the voyage, although the vessel, with slight repairs, requlring but a 
few days, could hâve proceeded with over half the cargo uniiijured. Ueld, 
that the charter continued in force, and the eharterers were liable for 
the hire of the vessel until her redelivery at the designated port; the 
delay and abandonment of the foyage resulting from ordinary périls of 
navigation, of which they assumed the risk, or from tbeir own voluntary 
action, 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

The appellants, C. Nieolinl and M. G. Guerrero, composing the Galveston 
Export & Import Company, on September 16, 1896, entered into an agreement 
with O. E. Harms, master of the schooner J. M. Mcinnis, which recited that 
the parties (Harms of the flrst part, and the Company, of the second part) "do 
agrée on the chartering of sald vessel to the sald party of the second part for 
a voyage from the port of Galveston to any port or ports of the Gulf of 
Mexico, as the party of the second part may direct, and to return to the port 
of Galveston or Sabine Pass, at the option of the party of the second part, 
wlth the privilège of loading sald vessel with any cargo or cargoes of lawful 
merchandise under or on deck, on the foUowing terms, viz.: First. The said 
party of the second part, in considération of the agreements to be kept and 
to be performed by the sald party of the flrst part, do agrée to pay to the 
said party of the flrst part the sum of ten ($10.00) dollars, TJ. S. currency, for 
each and every day of the period of this charter party, and until the termina- 
tion of the same. Second. The said party of the second part do further agrée 
to pay ail the expenses of the said vessel, of whatsoever nature, during the 
period of this charter party, Including ail costs of loading and discharging of 
cargo and cargoes, port charges, provisions, and crew's wages, excepting only 
the master's salary. Third. It is further agreed that this charter party shail 
commence from the said aforementloned date (incl.), September 16th, 1896, 
and end from and after the release of the sald vessel by the custom ofllcials 
after her return to either of said aforementloned ports, viz. Galveston or 
Sabine Pass, Texas." The schooner reported on the 16th September without 
crew or provisions, which were furnished by eharterers, who also loaded the 
vessel with a cargo of 1,460 sacks of corn, a part of which were on deck; and, 
under orders of the eharterers, she set sali from the port of Galveston on 
September 19th, bound for Vera Cruz, Mexico. On September 23d she en- 
countered a gale, and had to throw 485 sacks of corn overboard and eut away 
a sail; and she was compelled to change her course and enter a port of refuge 
(Point Isabel) on September 27th in distress. The master wlred appellants 
September 28th, as follows: "Mcinnis at Point Isabel in distress. Lost deck 
load. Some cargo below damaged. Will hâve to discharge. Noted protest. 
Wire me your wishes under the circumstances." The next day, September 
29th, he again telegraphed: "Corn In hold, steamlng. What shall I do? 
Await your instructions." To which appellants replied the same day: "Pru- 
ilently do whatever best. Understand from your dispatch cargo practically 
total loss, about 235 sacks Insured on deck." The foUowing day, September 
30th, they instrueted him as follows: "Surrender cargo to Insurance agent. 
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who wUl be there. Ail wet corn positively total loss must be paid by Insur- 
ance. In event insnrance agent refuses to receive cargo there, handle same 
to best advantage for account whom concerned. Wlre amount corn not dam- 
aged. Being vessel unfit proceed Vera Cruz, better wlre Lutcher Moore, or 
trj' get her back hère for repairs. Act with prudence, protectlng ail Interests. 
Vessel being unflt proceed, insurance company should take charge cargo." 
The master replied the same day that the underwriters refused to take charge 
of cargo, and would only supervise proceedings so far as their interests re- 
quired. On October Ist he telegraphed as foUows: "Hâve discharged cargo. 
Find 750 sacks in good order, 485 thrown overboard, 225 damaged In bad or- 
der. Can repair and proceed in flve days. Shall I do so, or complète voyage 
hère? Need $300 for expenses. Immédiate answer." On October 2d appel- 
lants Wired the master: "Let underwriters' agent take charge of cargo. Your 
voyage is ended." He aaswered the next day, October 3d: "Cargo delivered 
as ordered. Need $110.00 for port charges and expenses. Remit by wire, and 
instruct whether I shall proceed to Galveston or Sabine Pass." On October 
5th he sent this message: "Vessel ready for sea. Am waiting for your or- 
ders." To which appellants replied on the 5th : "Peculiarly sltuated with insur- 
ance people regarding giving Instructions, but think best for ail parties that 
y ou return." The master responded on the 5th: "I am governed by charter 
party, and not Interested in Insurance. Remit $110.00 for necessary expenses, 
so I can leave at once." On October 6th appellants sent him the following 
telegram: "Ask owner's vessel or insurance company funds. Charter party 
nothing further to do slnce vessel reached port of refuge." The same day this 
reply from the master: "ïou are mistaken. My vessel Is under charter to 
you until arrivai at port you name as per charter party. I am not concerned 
whether cargo is insured. I await your orders." On the 9th they wired him: 
"Will pay your sight draft for $110.00." He did not draw on them, but paid 
the expenses himself, and the schooner sailed from Point Isabel on tiie 12th, 
arriving at Sabine Pass the ISth, and entering the custom house on the 19th. 
The libel was filed to recover 34 days' hire of vessel at $10 per day, and wages 
of crew and other expenses from September 16th to October 19th, both in- 
clusive (34 days) ; aiso expense of discharging cargo, pilotage, board of captain 
and crew, and other expenses after putting into port of refuge, and until the 
vessel was entered in the custom house at Sabine Pass. The défense was 
that the charter had terminated when the vessel was unable to proceed on 
the voyage and bore away from her course in distress into a port of refuge, 
and that the voyage ended September 30th, when appellants Instrueted the 
master to try to get the vessel back to Galveston for repairs. The district 
court rendered a decree in favor of appellee for the full amount claimed, 
$576.90, with interest at 6 per cent, from January 1, 1897, to the date of the 
decree, March 13, 1900, making the sum of $687.45, which it was decreed 
should bear interest at the same rate from that date, and for ail costs, from 
which decree appellants perfected this appeaL 

Jas. B. Stubbs, for appellants. 
John C. Walker, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). This case was 
not argued orally, but was submitted on briefs mainly devoted to a 
discussion as to whether the contract sued on was a technical démise 
of the ship, or a mère charter for the carrying of cargo on a spé- 
cifie voyage. We do not care to add to the literature on this subject 
by reviewing and distinguishing the authorities cited, as, in our 
opinion, the case does not require it. Under the contract sued on, 
the appellants hired the vessel for a voyage and return voyage, as 
they should direct, from the port of Galveston to any port or ports 
of the Gulf of Mexico, and tiey agreed to pay a per diem hire for 
the use thereof until she should return to either the port of Galves- 
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ton or Sabine Pass. Under the contract, they not only selected the 
voyage to be made, but they selected the cargo to be carried. They 
were at liberty to load the vessel for themselves, or take freight 
for others on such terms as they should think proper. They were 
to pay ail expenses of the vessel of wrhatever nature, except the 
wages of the master. The whole earnings, whether they furnished 
cai'go themselves or took freight for others, were for their use. If 
the vessel should perform her voyage in a short time, the gain would 
be theirg; and they would hâve the same benefit, whether as freight 
on their own goods or on the goods of others, as if the voyage were 
unusually prolonged, while the expenses of the ship for wages, pro- 
visions, etc., would be reduced. On the other hand, if the voyage 
should be delayed by adverse winds or any of the other casualties 
attending navigation, they were to sustain the loss. In no sensé 
whatever was there any agreed or intended common venture between 
the owners of the vessel and the furnisher of cargo. On the voy- 
age undertaken the vessel met with an ordinary péril of the sea, 
which resulted in loss of part of the cargo and some of the fumiture 
of the ship. She was driven out of her course, and took refuge at 
Point Isabel. She was able, with a few days for slight repairs and 
attention to cargo, to proceed on her voyage with about two-thirds 
of her cargo undamaged. The appellee, complicated with Insur- 
ance questions in which the vessel was not interested, saw fit to 
end the voyage at that port; but ending the voyage at that port 
did not end the period for which the charterers agreed to pay rent. 
That period was only to end, under the contract, when the vessel 
should hâve returned either to Galveston or Sabine Pass. The case 
indicates that a speedier return to Port Sabine could hâve been 
made if the charterers and master, instead of dealing with each 
other at arm's length, evidently for fear of waiving supposed rights, 
had acted together and with promptitude. Taking the case alto- 
gether, we see no reason to question the correctness of the decree 
rendered in the district court, and the same is afiarmed. 



THE DORIS. 

THE NATHAN HALE. 

(District Court, E. D. New York. April 16, 1901.) 

COLMSIOBT— Tua AND TOW OVEKTAKING SCHOONKR— NEGLIGENT NAVIGATION. 

A schooner entering Hampton Roads In the nlght, and sailing free at a 
Bpeed of 3 miles an hour, was overtaken and passed by a tug having a tow, 
on a 200-fathom Une, and sailing at a speed of 6 miles on nearly a paral- 
lel course. The tug saw the schooner when 1,500 feet distant, and 
passed her at a distance of 300 feet or more, but the tow failcd to see her 
imtil within 200 feet, and struck her directly astern. Held, that both tug 
and tow were in fault for the collision, — the former in not keeping 
watch to see that the tow was followlng properly In passing the schooner, 
and the latter because of tho f allure of her master to follow the tug; 
that the schooner could not be held in fanlt, since, even couceding the 
claim of the tug — which was denied — ^that she changed her course after 
the tug passed, she could not, by such change, hâve brougbt about the 
collision, considering the relative speed of the vessela. 
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In Admiralty. Suit for collision. 

Hyland & Zabriskie, for libelant. 
Carpenter & Park, for the Nathan HalCi 
James J. Macklin, for the Doris. 

THOMAS, District Judge. On August 22, 1900, the schooner Flor- 
ence Shay was passing through Hampton Roads witb the intention 
of anchoring at the Middle Ground. The tide was flood, and the 
wind was northeast. The schooner was sailing free, on a W. S. W. 
j20urse. Shortly previous to 3:30 a. m. the tug Nathan Haie, on a S. 
W. by W. course, and about 1,500 feet astem, made out the schooner 
by her form, not by a stern light. About the same time the captain 
of the schooner saw the tug. TJpon seeing the schooner, the master 
of the tug put his own vessel half a point to starboard, and before the 
tug came up the captain of the schooner put her half a point to port, 
and, if this be so, the tug was sailing on a course S. W. by W. -J W., 
and the schooner on a course W. S. W. | S. Hence the courses were 
parallel. The tug was going at the rate of six, and the schooner at 
about the rate of three, miles per hour. The tug passed the schooner 
off Hampton Bar, at a distance from the latter of 300 feet, as stated 
on the trial by the captain of the schooner, and at a distance of 
about 900 feet, as appears from the évidence of the respondents, and 
as is shown in the log and protest of the schooner. After discovering 
the tug, the captain of the schooner went to the after part of his 
vessel, and either held in his hand or placed upon the house a lantern, 
which the persons connected with the tug testify they did not see. 
Although the tug carried lights indicating that she had a tow, the 
captain of the schooner failed to discover the same until the coal 
barge Doris, which had been a propeller steamer with a sharp bow 
and sharp straight stern, carrying the usual sidelights and stem 
light, was seen by him about 150 feet astem. The master of the 
Doris did not discover the schooner until he was about 200 feet away 
from her. He immediately ordered the wheel hard a-port, but the 
Doris struck with great violence the schooner immediately in her 
stem, doing the damage for which the libel is filed. The force of 
the blow turned the schooner's bow to starboard, and the tug, un- 
mindful of the collision, continued her course, so that the Doris struck 
the 'schooner again somewhere in the neighborhood of the bow, carry- 
ing away certain of the headgear. The tug continued on her course 
even after this time, and only stopjîed on a bail from the captain of 
the Doris. The green light of the Doris was seen on the schooner just 
previous to the collision, and the light of the schooner was not seen 
by those on the Doris, as such persons testiûed. 

The iSrst obvions fact is that a schooner, which had been seen by 
those on a tug 1,500 feet away, was struck squarely in her stem by 
the tow, which did not see the schooner until within about 200 feet 
of her. From this fact négligence should be inferred, both on the 
part of the tug and the barge, unless there is some fact which should 
modify or avoid that conclusion. A tug entering a harbor, and 
passing a schooner, with such absence of watchfulness as to permit 
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her tow on a hawser of 200 fatboms in length. to collide witli the 
latter, should be condemned (The John H. May [D. 0.] 52 Fed. 884; 
The Minnie, 40 C. C. A. 312, 100 Fed. 128; The City of St. Augustine 
[D. C] 52 Fed. 237; The Robert Buraett [D. C] 46 Fed. 415; The N. 
& W. No. 2 [D. 0.] 102 Fed. 921); and certainly a barge upon a 
hawser of 200 fathoms, such as was used in this instance, which de- 
flected from the course of her tug to such an extent as to corne in 
collision, and whose navigators were so lacking in watchfulness as 
not to discover the danger until too late, should also he condemned. 
The America, 42 C. C. A. 617, 102 Fed. 767. To escape the accusation 
of fault, both the tug and the barge charge that the tug passed 900 
feet to the starhoard of the schooner, and that by no possibility could 
a barge upon a hawser of 200 yards deflect from her proper course 
to such distance, and thereby come into collision. Therefore, it is 
argued, the schooner must bave changed her course by going to the 
starboard, and falling precisely into the wake of the tug, and thereby 
suffering the Doris to be drawn npon her. There are some manifest 
diiïiculties in a conception of the schooner crossing to the distance 
of 900 feet, and straightening herself up alongside and in close con- 
junction to the hawser, in such a manner as to permit the barge to 
be drawn upon her; and yet, if the claimants' theory is correct, such 
must be what she did. But, as the claimants state, there were 900 
feet between the tug and the schooner, and the barge insists that 
she was directly in the wake of her tug; hence, pur suant to claimants' 
contention, the schooner must bave gone to starboard for 900 feet, 
and then adjusted herself to receive the blow. If she had gone about, 
making directly for the course of the tug, the Doris would bave gone 
forward 1,800 feet, while the schooner was going laterally 900 feet. 
Hence the barge would hâve been 600 feet ahead of the bow of the 
schooner before the latter reached the course of the barge. More- 
over, if the schooner had taken any course short of a direct one to 
be the course of the tug, she would then hâve been much longer in 
reaching that course, and by so much more would the tow hâve been 
out of the way. It is, therefore, mathematically impossible that the 
distance could hâve been so great as 900 feet. But, assume that the 
distance was 300 feet, as claimed by the schooner, could she then 
bave changed her course in such a manner as to bave gotten into the 
way of the tug after the latter came up with her? If at that time 
the schooner had gone to starboard three points, still it would hâve 
been necessary for her to travel 1,200 feet before she would come at 
ail near the tow, and even then the tow would bave traveled 2,400 
feet, and would bave passed some 30 feet to the starboard, and would 
hâve been ahead of her. But for what ascribed or conceivable reason 
would the course of the schooner be changed three points to star- 
board? Whether she wished to anchor at the Middle Glround or 
Hampton Bar, she would not bave made such sudden change, with a 
heading absolutely contrary to that suggested either in the pleadings 
or upon the trial by either party. The answer of the tug states that 
when the tug discovered the schooner both vessels were apparently 
upon the same course, and that the course of the Haie was S. W. by 
W. It was the intention of the schooner to anchor at the Middle 
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Ground. The course of W. S. W. on which she was sailing at the 
time she discovered the tug would take the schooner to the wind- 
ward of Middle Ground and south of Hampton Bar. The captain of 
the schooner states that he intended to anchor beyond the bar, be- 
tween the bar and Middle Ground light. He must hâve changea from 
this course nearly three points to come to the hawser of the Haie 
before the Doris reached the same point. Even in that case he must 
not only come upon the hawser of the Haie, but also must get directly 
over it, to permit the stern collision such as took place. This whole 
contention is beyond any mathematical probability, and is entirely 
beyond any reasonable conception. There is no évidence whatever 
that the schooner did change her course to starboard, but ail the évi- 
dence is that she came a half a point to port. The court is asked to 
infer that she did change, because the barge did run into her, and 
those on the barge state that she did not change her course, and fol- 
lowed directly the wake of her tug. But, whether she changed her 
course or not, the physical fact is that she came up behind the schoon- 
er, and coUided with her, and her négligence in that regard may 
not be gainsaid, uniess she can give some afBrmative évidence of 
fault on the part of the other vessel. The fact that she was where 
she was outweighs ail her déniais, aflBrmations, and accusations. 
From what has been said it is apparent that the schooner could not 
hâve changed her course so as to bring herself in the way of the barge, 
and the tug and barge remain with the collision unexplained. Heace 
the barge is found négligent for a lack of watchfulness and such un- 
skillfulness in navigation as to allow the stem collision with a pre- 
ceding vessel. The tug is found in fault for so negligently conducting 
the tow as to be unconscious of the fact that, either by accident or 
design, it was not foUowing in a course that would enable it to clear 
the schooner. The libelant should hâve a decree for his damages and 
costs against both vessels, and, as between themselves, the barge and 
the tug will divide the damages. 



THE BERGEN. 

THE ROBERT HADDON. 

THE RANZA. 

pistrlct Court, S. D. New York. April 30, 1901.) 

Collision— Ferbyboat and Steamer in Tow— Insufficibnt Lookout. 

A ferryboat crossing North river in the evening held solely In fault for 
a collision with a steamshlp comins up the river in tow and disabled, 
where both tug and tow carried appropriate lights, but, through the in- 
sufflcieney of the ferryboat's lookout, she failed to see the lights of the 
steamship until shortly before collision, aud to keep out of the way, as 
she was bound to do, after receiving an alarm signal from the tug. 

In Admiralty. Libel and cross libel for collision. 

Convers & Kirlin, for the Ranza. 

J. J. Macklin, for the Bergen. 

Wing, Putnam & Burlingham, for the Haddon. 
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BEOWN, District Judge. At about a quarter before 8 o'clock on 
the evening of January 23, 1901, as the large steamship Ranza, 439 
feet long, was going up the North. river in slack water at about the 
turn of the tide, in tow of the tug Eobert Haddon ahead of her on 
a hawser about 130 feet long, with the assistance of two other tugs 
alongside of her the steamship came in collision with the ferryboat 
Bergen, about ofE FranMin street and nearly in mid-river, by which 
both the steamship and the ferryboat were damaged, and for which 
the above libel and cross libel were filed. 

The ferryboat was on one of her regular trips from Hoboken to 
Barclay street, New York. She was proceeding somewhat diagonally 
across the river and downward. The tug and tow nearly up to the 
moment of collision had been proceeding about straight up river, a 
little on the New York side of mid-stream. The steamer was some- 
what disabled. She had steam in only one boiler, sufflcient only to 
turn aronnd the propeller, so as to save its drag in the water; her 
helm could be moved by hand only; her whistle was wholly broken 
dovra. By herself she was not under command, and the masters of 
the tugs upon consultation before starting, considered that the ap- 
propriate signal lights to put up, besides the ordinary colored side 
lights, were two vertical red lights pursuant to article 41a of the 
international rules. Thèse were accordingly put up on the halyards 
near the foremast, some 40 feet above water. The Haddon ahead 
exhibited, beside her colored side lights, three vertical white lights, 
indicating under the rules a tow above GOO feet in length. 

The distance from Hoboken to Barclay street slip is about IJ 
nautical miles. The collision was not far from midway between the 
two landings. The Bergen was seen from the Haddon soon after the 
former left her slip at Hoboken. No signal whistle was then given 
by either. When the Bergen and the Haddon were from 800 to 1,500 
feet apart,.a signal of two whistles was given by the Bergen, which 
was answered with two from the Haddon, which the latter immedi- 
ately followed up with an alarm signal. Up to that time the Haddon 
had been showing her red side light and the Bergen her green light. 
They were on crossing courses. The duty of the Bergen was to keep 
out of the way, and the duty of the Haddon to keep her course and 
speed. The Bergen was going at the rate of 8 or 9 knots, the Haddon 
and her tow, probably at about 4 knots. The Haddon gave the alarm 
whistle because her pilot considered that the proposed maneuver of 
the Bergen was dangerous, and he gave the signal of two whistles 
immediately before his alarm, because he supposed that he was 
bound to answer with two whistles the Bergen's signal of two whistles 
under inspectors' rule 3, which f orbids giving contrary signais. No 
doubt this is a misconstruction of inspectors' rule 3, although I hâve 
found it to a large extent to be the understanding of pilota. In cases 
of danger contemplated by inspectors' rule 3, the answer should not 
be a signal like that received, but only of the short and rapid blasts 
provided by that rule. 

It is claimed on behalf of the Bergen that the answering signal of 
two whistles immediately before the Haddon's danger signal, misled 
the Bergen; and the pilot of the Bergen claimed that that gave hhn 
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the right of way. This, however, is equally a mistake that lias been 
many times condemned. ïhe signal of two whistles in answer to the 
Bergen, I am satisfled, had no material influence on the resuit, for 
the immédiate alarm signal was heard by the Bergen, and could not 
fail to be understood, notifying the Bergen of the risk of her at- 
tempt. The Haddon at the same time reversed and dropped back to 
the westward of the Eanza, thus giving ail possible opportunity to 
the Bergen to avoid collision, and allowing her in fact 200 feet more 
space to clear the Banza than by the rule of the ship she was entitled 
to. For the Bergen was bound to avoid the Haddon as well as her 
tow, and that too without the Haddon's surrendering control of her 
tow or dropping back, as she did in order to get ont of the way of the 
Bergen. At the time the alarm signal was given there was abundant 
time for the Bergen to avoid both the Haddon and her tow, either by 
reversing at once, or by porting and going to the westward of the 
tow, or by starboarding and going to the northward and eastward. 
The Bergen did not reverse until after the Haddon dropped back and 
turned to the westward sufflciently to show her green light. 

The lookout on the ferryboat was plainly déficient, and the red 
signal lights on the Eanza were not noticed until very shortly before 
collision, although some low white lights it was said were previ- 
ously seen. The three vertical white lights on the Haddon, however, 
were sufiScient to apprise the Bergen that there was a long tow and 
that the Bergen must keep ont of the way. Neither the Haddon nor 
the Eanza in any way prevented her doing so, and she is, therefore, 
primarily liable for the collision. 

I do not see any rational ground for holding either the Haddon 
or the Ranza in fault. They were seen at an abundant distance for 
the Bergen to perform her duty of keepin'g out of the way. The duty 
of the tug and tow was to hold their course and speed; and there 
was no material variation from this obligation, until the présence of 
immédiate danger, when the Haddon dropped to the westward in aid 
of the Bergen, and the trifling turn of the Eanza's bow to the east- 
ward was of no importance in the resuit. 

A decree may be entered for the libelant in the flrst libel against 
the Bergen alone with costs, and dismissing the second libel with 
costs. 



THE ARTHUE. 

(District Court, «3. D. New York. April 19, 1901.) 

CoLLiaiON — Dredqb at Anchor— Misleading Light. 

A dredge anchored in tlie East river, whlle at worls;, besides her staff 
liglit, carried anotlier white light, considerahiy lower down, not required 
by the rules, and which was mistaken by a tug coming up the river with 
a tow in the evenlng, the two lights being simllar to those customarily 
carried by a tug in motion, but without a tow, the lower being visible only 
astern. The tug did not discover the mistake imtil within 300 feet, and 
her tow came into collision with the dredge, and injured it. Held, that 
both were in fault, the dredge for carrying a misleading light, and the 
tug In not sooner discovering that the dredge was stationary. 

In Admiralty. Suit for collision. 
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Frederick W. Park, for libelant. 
Hylaad & Zabriskie, for claimant 

BROW!N, District Judge. Between 7 and 8 o'clock in the evening 
of October 25, 1900, the derrick scow Daylight, while at anchor for 
the purpose of excavating, under government direction, a bed of 
rock in the East river off Third street, was run into by the scow Cling- 
stone, which was coming up the East river in the flood tide in tow 
of the steam tug Arthur on a bridle hawser about 150 feet long, and 
received damages, to recover which the above libel was flled. There 
is sonae différence about the lights exhibited by the dredge to the 
Arthur as respects their position ; but this seems to be not very ma- 
terial. She was showing one high light from 20 to 25 feet high, near 
her mast, and another light which I flnd upon the évidence was near 
her bow, about 10' or 12 feet above the deck. When the Arthur was 
about 1,500 feet below the dredge and about astern of her, she re- 
ceived a signal of one whistle from a heavy tow overtaking her from 
astern, which soon overhauled and passed her on her starboard side. 

The Arthur claims to hâve been misled by the two white lights of 
the dredge into supposing that she was a tug underway and proceed- 
ing up river, and that she did not ascertain the fact that the dredge 
was at anchor until she had corne within about 300 feet of the dredge, 
when the Arthur herself was able by porting to go on the starboard 
side of the dredge without difflculty, but not in time to swing her 
heavy tow astern so as to clear the dredge. 

The Arthur's évidence shows that it has long been a common prac- 
tice for tugs when under way without a tow not only to carry the 
single white staff light reqnired by the rules, but also a white light 
on the rear side of the tug's house and beneath the overhanging roof, 
so that the low light will be seen astern, but obscured from ail craft 
forward of her beam. The évidence also shows that this low light 
being usually about in the middle of the tug, présents with the high 
light the appearance of two vertical white lights more widely sep- 
arated than the two towing lights, which are required to be about 3 
feet apart; and that the Arthur supposed that the lower white light 
that was seen on the dredge nearly vertically beneath the higher one, 
was such a low aft light, indicating that the dredge was under way. 
This low light, however, is not provided for in the rules, though it 
does not seem to be forbidden by rule 11, because it is not likely to 
be mistaken for any other light. 

This dredge was not authorized to carry two white lights while at 
anchor. She was but 75 feet long, and had therefore by articles 1 and 
11 of the act of June 7, 1897, no right to carry more than one white 
light while at anchor. Under the common practice above referred 
to, this second white light, being seen about 10 feet below the other, 
would naturally be mistaken by the Arthur for the low light of a 
tug in motion while the Arthur was at some distance; and as the 
Arthur was at flrst and for some material period misled thereby, I 
think the dredge must be held in fault for carrying an unauthorized 
and misleading light. The Austin, 3 Ben. 11, Fed. Cas. No. 663; 
The Maurice B. Grover, 34 G. 0. A. 616, 92 Fed. 678. 
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On considering the other évidence, however, I do not think this 
f ault of tke dredge is suflacient to acquit the Arthur of blâme for inat- 
tention and négligence. The bow light of the dredge was in fact 
considérable higher than any such low aft light would naturally be 
upon any ordinary harbor tug, and this would hâve been perceived 
by the Arthur had reasonable attention been given to the dredge 
when much more than 300 feet distant. But besides this, the Arthur 
was proceeding slowly under one bell, and it was wholly inconsistent 
with the Arthur's supposition that the boat ahead was an unincum- 
bered tug under way, that the Arthur, while proceeding so slowly 
with a heavy tow, should be overhauling the dredge so rapidly; and 
reasonable attention to the dredge would hâve shown this fact to the 
Arthur very soon after the dredge was first noticed 1,500 feet away. 
In both thèse ways reasonable attention to the dredge would hâve 
corrected any original mistake of the Arthur in supposing the dredge 
to be in motion, in ample season to enable the Arthur and her tow 
to avoid the dredge. As it was, the Arthur, according to her testi- 
mony, did not observe that she was gaining on the dredge until within 
500 or 600 feet of her, and did not attempt to go to the starboard 
until within 300 feet. This, it seems to me, was such obvions négli- 
gence in proper attention to the dredge as to make the Arthur equally 
in fault; and the libelant should therefore hâve a decree for half 
his damages, and for the costs to be divided. 



THE MERCEDES. 

THB BUENA VENTURA. 

(District Court, S. D. New Yoric. April 20, 1901.) 

Collision— Action fok Damages to Tow — Masteh of Tdg as Libelant. 

The master of a tug Is a common-law laailee of a tow and her cargo 
which are In his charge with a lien thereon for the towage services ren- 
dered, and as such he is entitled to maintain an action against another 
vessel for a collision in which his tow and her cargo are lost, and in such 
action to recover their fuU value, holding the amount remainlng, after 
deducting his own loss, in trust for the owner. In such case the owners 
of the tow and cargo may intervene as co-libelants, if they désire, or the 
respondent may bring in the tug, nnder admiralty rule 59, by pétition 
showing her to hâve been in fault, in which case a substitution of the 
owners of the tow and cargo as libelants is the proper course. 

In Admiralty. Suit for collision. On exceptions to libel. 

Wheeler & Cortis, for libelant. 
Peter S. Carter, for claimant. 

BROWîir, District Judge. The libel excepted to allèges that the 
tug Mercedes of which the libelant was master, had in tow alongside 
on the Ist day of April, 1901, a barge called the Sampson, and that 
while towing her in the harbor of New York in the usual channel to- 
wards Forty-First street, South Brooklyn, the barge was run into by 
the steamship Buena Ventura solely through the négligence and fault 
of the latter; that the barge and cargo were thereby totally lost, and 
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that the owners hâve sustained damages thereby to the amount of 
19,000, for which judgment is asked. Exceptions to the libel are filed 
by the claimant of the Buena Ventura on the ground that the libelant 
as master does not state what interest he has in the barge or cargo, 
if any, or whether he is attorney for either. 

Although a tug in the fulflllment of a towage contract, is not sub- 
ject to the, liability of a common carrier, but is responsilale only for 
nautical skill and diligence, the master of the tug is in charge of the 
tow, and as such is a common-law bailee of the tow and her cargo 
with a lien for the services rendered. In the character of bailee he 
is entitled to main tain an action against a wrongdoer who destroys 
the property, and in such action to recover its whole value; and after 
(leducting whatever may be his ovi'n loss under his contract for towage 
or other lawful charges, he will hold the residue in trust for the 
owner. The précise question arose in the case of The Jersey City, 2 
C. 0. A. 365, 51 Fed. 527, in which, upon appeal, the decree below was 
aiHrmed, without référence to any question of subrogation considered 
in the court below, upon the ground that the libelant, the Comell 
Steamboat Company, as bailee, was entitled to maintain the action 
and to recover full damages for the loss of the tow. That décision is 
binding on this court. The gênerai doctrine in this regard is reviewed 
more at length in Knight v. Carriage Co., 18 C. 0. A. 287, 71 Fed. 662. 

In Story, Bailm. § 94, the gênerai rule is stated : 

"That either the bailor or the bailee may, in sueh a case, maintain a suit 
for redress; and a recovery of damages by either of them will be a full satis- 
faction, and may be pleaded in bar of any subséquent suit by the other." 

In admiralty practice the owners of the barge and cargo may, if 
they choose, at any time intervene as co-libelants for the protection 
of their interests, and on discharge of the master's claims, if any, 
take upon themselves the sole prosecution of the suit. 

On the other hand, the claimant of the Buena Ventura upon péti- 
tion under the fifty-ninth rule, showing that the Mercedes was in 
fault, might bring the latter vessel into the suit as co-defendant, and 
in that case a substitution of the owner of the tow and cargo as libel- 
ant would be the proper course. The Beaconsfield, 158 U. S. 303, 
309, 310, 15 Sup. et. 860, 39 L. Ed. 993. If no fault of the Mercedes 
should be claimed by the Buena Ventura, it is a matter of indiffér- 
ence to her owners whether the libel is by the master or by the 
owner of the tug and tow, since in no event could more than one 
satisfaction be had. 

The other exceptions to the libel are plainly insufiScient. Excep- 
tions overruled. 
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PETBRSON T. CHICAGO, M. & ST. P. HT. CO. 
(Carcult Court, W. D. Mlssonrl, W. D. May 6, 190L) 

i, PuEADiNQ — Amendmbst op Pktition— Missoubi Statute. 

Eev. st. Mo. 1899, § 661, which provides that "a pétition or answer may 
be ameoded by tlie proper party, of course, ♦ • • at any time before 
the answer or reply thereto shall be filed," contemplâtes that such amend- 
ment shall be made in open comt, or If in vacation by leave of court, and 
floes not authorize a plaintiff to amend his pétition in vacation before the 
return day of the summons; nor is such authority conferred by section 
638, which merely provides that any party flling an amended pleading in 
vacation shall give written notice of the time of filing the same to the 
adverse party or his attorney. 
2. Gami>— Notice op Amendmbnt— Skkvicb on Attobnet. 

A statutory provision requiring notice of the flling of an amended plead- 
ing to be given to the adverse party "or his attorney" requires such serv- 
ice either upon the party or his attorney of record in the cause, and no- 
tice of the filing of an amended pétition in vacation, before the retum 
day of the summons, is not given, under such a provision, to a défendant 
who bas not entered his appearance, by its service upon an attorney, 
although such attorney may thereafter appear for défendant in the cause. 
8. Eemoval of Causes— Amount in Controvbrst— -Amendment of Pétition. 

An action to recover damages in the sum of $10,000 was brought in a 
State court of Missouri in vacation, and summons, together with a copy 
of the pétition, as required by statute, was served on défendant. Before 
the next term of court to which the summons was returnable, plaintiff 
filed with the clerk an amended pétition in which he prayed judgment for 
less than $2,000. Such amendment was not authorized by statute, nor 
Teas notice of Its filing served on défendant as required when an amend- 
ment was properly filed in vacation. Held, that it was ineffectuai to re- 
duce the amount in controversy so as to prevent the removal of the cause 
on a pétition flled on the return day by défendant, whici was a nonresl- 
dent of the state.i 

On Motion to Eemand to State Court, 

Scott J. Miller, for plaintiff. 
Chas. A. Loomis, for défendant. 

PHILIPS, District Judge. On the 24th day of November, 1900, 
the original pétition was flled in this cause in the clerk's office of 
the circuit court of Livingston county, in which the suit was insti- 
tuted. This, of course, was in vacation of court. The summons 
was returnable to the next term of court, which convened on the 
14th day of January, 1901. Judgment was asked for $10,000. On 
the 9th day of January, 1901, in vacation, and before the return day 
of the writ of summons, the plaintiff flled in the clerk's office of said 
court what purports to be an amended pétition, in which the amount 
of the judgment prayed for is $1,999. On the flrst day of the regu- 
lar term of court to which the cause of action was returnable, the 
défendant appeared and flled its application, as a nonresident de- 
fendant, for a removal of the cause from the state circuit court to 
this court, which application was granted, and the cause is now dock- 
eted in this court. 

ï Jurisdiction of circuit courts as affected by amounts In controversy, see 
rotes to Auer v. Lombard, 19 C. C. A. 75; Shoe Oo. t. Roper, 36 0. C. A. 459. 
108 F.— 36 
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The plaintifE bas filed a motion to remand, based upon the con- 
tention that the amended pétition so filed in vacation before the 
return day of the writ supplanted the original pétition, and was 
the only cause of action pending in the state circuit court at the 
time of the removal, and therefore the amount in controversy is less 
than |2,000, and this court is without jurisdiction over the subject- 
matter. In support of this contention plaintifE relies upon section 
661 of the Kevised Statutes of Missouri of 1899, which reads as fol- 
lows: 

"A pétition or answer may be amended by the proper party, of course, 
without eosts and without préjudice to the proceeding already had, at any 
time before the answer or reply thereto shall be filed." 

It is observable that this section makes no provision for making 
such amendaient in vacation, aad esi)ecially none before the return 
day of the writ. It is claimed, however, by plaintiiï's counsel that 
the authority for the course pursued is found in section 638 of the 
statute, which reads as follows: 

"The party filing any replication, answer or amended or supplemental plead- 
ing, in vacation, shall give written notice of the time of flUng the same to the 
adverse party, or his attomey; and until such notice is duly served, such 
adverse party shall not be deemed to hâve had notice thereof, for the purpose 
of pleadlng." 

It is agaln to be observed that this section does not expressly 
confer upon the plaintiff the right to amend his pleading in vaca- 
tion, of his own motion, simply by flling an amended pétition in the 
clerk's office, but only provides that, when any such pleading is 
filed in vacation, notice thereof shall be given to the adverse party 
or his attorney. It will be found, on examination of the cases aris- 
ing under this section of the practice act, that the instances arose 
where a party during term time had taken leave to file an amended 
pleading in vacation. In such case the statute imposes upon him 
the obligation of notifying the adverse party or his attorney of hav- 
ing availed himself of the leave obtained in term time, as he might 
or might not, at his pleasure, avail himself of the leave obtained 
from the court to file such pleading; and, without requiring the ad- 
versary to go to the clerk's office to ascertain whether the party 
had availed himself of the privilège accorded by the court, the 
statute makes it his duty to give notice of the flling of the amended 
pleading in vacation, so that the adversary may take notice thereof 
and make préparation for meeting the new pleading. I flnd no 
instance in the reported cases, nor hâve I ever known in practice, 
of the plaintiff, between the day of the summons on a pétition filed 
in vacation and the return day thereof, filing an amended pétition 
with the clerk, and requiring the défendant to plead thereto. The 
notice of the amended pétition in this case was served, not upon the 
défendant railroad company, but upon Mr. Loomis, who was one 
of the atfomeys who usually represented the défendant in court in 
suits against it in his locality. I take it that the meaning of the 
statute in providing that service of notice may be niade on the 
defendant's attorney is the attorney of record, and until the return 
day of the summons it could not be known who would be the attor- 
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ney of record of the défendant, — a fact which could be authenti- 
cated by the court docket in the event of an amended pleading flled 
in vacation by leave of court taken after the return day of the writ. 
Since this motion was submitted, plaintiff's counsel calls the court's 
attention to the fact that the pétition for removal is swom to by 
Mr. Loomis, who describes himself as attorney for the défendant 
in this suit, and that this attidavit was made on the 12th day of Janu- 
ary, 1901. The fact, however, remains that the notice of the liling 
of the amended pétition was served upon Mr. Loomis on the 9th 
day of January, 1901, three days prier to any proper évidence of his 
attorneyship in this case; and, until his appearance was entered 
in court as attorney for the défendant, there was no évidence of his 
being attorney in this case when the notice was served upon him. 
The notice had by an attorney prier to his appearance as attorney 
in the case is not imputable to the client for whom he afterwards 
appears. 

Section 674 of said statute requires that "no process, pleading or 
record shall be amended or impair ed by the clerk or other officer 
of the court, or by any person, without the order of such court, 
or of some court of compétent authority." The primary purpose, 
doubtless, of this provision may be said to prevent the clerk or 
any officer of the court or any other person from amending or 
changing a pleading after it has been flled, without leave of the 
court. But it is a universally recognized rule of procédure that, 
before an amended pleading can be flled in a cause after the insti- 
tution of a suit, leave of court thereto is asked. And while, under 
section 661, the plaintiff has a right to amend his pétition "of 
course" before the answer shall be flled, it must be done in open 
court, or, if he is not ready at the return term of the writ to flle 
his amended pétition, he may obtain leave of court to flle the same 
in vacation. If the right to amend the pleading in vacation exists, 
without leave of court, merely by giving notice thereof to the ad- 
verse party, the party might do so by interlineation or by supple- 
mental averment added thereto, which certainly would be a viola- 
tion of the provision of said section 674. Section 661, which dé- 
clares that "a pétition may be amended by the proper party, of 
course," does not prescribe that it shall be by substitution of the 
pétition, nor as to the manner of the amendment. As the practice 
act, in my judgment, contemplâtes the making of such amendments 
in open court, or, by leave of court in vacation, the manner of the 
amendment, whether by interlineation or supplemental averment, 
or wholly by substituted pétition, is a matter of discrétion with the 
court. Section 566 prescribes how the suit shall be instituted in 
courts of record: 

"By filing In the office of the elerk of the proper court a pétition," etc., "and 
by the voluntary appearance of the adverse party thereto; or by filing sucli 
pétition in such office and suing out thereon a writ of summons against the 
person," etc. "The filing of a pétition in a court of record, and the suing out 
of process thereln, shall be taken and deemed the commencement of a suit." 

Thereupon a writ of summons shall issue, with a copy of the péti- 
tion, which is to be served upon the défendant. It is this pétition 
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whicl. the défendant ia called upon to appear at tlie return day of 
the summons and answer. There is and can be no other cause of 
action pending against him prier to the return day of such writ 
of summons, to which he is required to appear and plead. Under 
the contention of plaintiff's counsel, within the 15 days after the 
service of the pétition upon the défendant he could go to the clerk's 
office, day after day, and amend his pétition as often as he pleased, 
and call the défendant into court simply by notice of the fact of 
another amended pétition, even without serving a copy thereof on 
the défendant. 

When the return day of the summons in thîs case transpired, the 
only légal notice the défendant comi>any had of the institution of 
the suit against it was the service of the writ of summons, with a 
copy of the pétition. It vifas not bound by the notice given to Mr. 
Loomis, who was not the attorney of record for the défendant in 
the case. No amended pétition had been filed in the court when 
the défendant made its application for the removal of this cause. The 
matter in controversy in the suit instituted by the plaintiff to which 
the défendant was summoned to answer was a judgment prayed 
for for 110,000. This was the only action properly pending against 
the défendant at the time the cause was removed to this court. 
The so-called amended pétition was not then filed in court, and could 
not be filed therein thereafter, as the state circuit court lost juris- 
diction of the cause the moment the défendant complied with the 
provisions of the fédéral statute entitling it to the order of removal. 
The motion to remand is denied. 



OGDEN OITY v. WEAVER (two cases). 

(Circuit Court of Appeals, Eighth Circuit. April 20, 1901.) 

Nos. 1,492, 1,493. 

ï. Appbal — Reyibw — Action Tbibd to Court. 

Where an action is tried hy stipulation before tlie court without the 
intervention of a jury, and a gênerai finding made, the only matters 
reviewable are the rulings made during the progress of the trial to which 
exception was talien and preserved by bill of exceptions. Unless so pre- 
sented, questions discussed and determined by the opinion of ttie court 
cannot be reviewed. 

2. Judgment — Pffect as Adjudication — Inteklocutort Dbcrkb. 

A deereé In a suit In equity which merely détermines the invalidity of 
a contraet, and refers the case to a master to state an account between 
the parties, is interlocutory, and not a final adjudication which can be 
pleaded in bar of a subséquent action between the same parties involving 
the validity of the same contraet. 

8. Fédérai, Courts— Jdrisdiction — Pbndenct of Suit in State Court. 

The peudency in a state court of a suit in equity to détermine the 
validity of a contraet and the rights of the parties thereunder does not 
deprive the fédéral court of jurisdiction to entertain an action at law 
between the same parties brought by the défendant In the suit In the 
state court to recover a sum claimed to be due under such contraet; the 
suit at law not being one which afCects the custody of property, either 
actually or constructively. 
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4. Municipal Corpobations— Validitt of Contracts— Manner of Execution. 

Where the statutes governlng a city do not in terms require a contract 
to be entered into by ordinance, the city cannot avoid a eontract which 
It reeognized as valid and acted imder for years on the groimd that its 
exécution was authorized only by a resolution of the eouncil. 

5. ApPEAL— REVIKW— SUFPICIENCY OF OBJECTION TO EVIDENCE. 

A gênerai objectioij to the admission in eTidence of a contract on the 
ground stated that it was "incompétent, irrelevant, and immaterial" is 
not sufficiently spécifie to ralse the question of its validity in an appellate 
court. 

6. Plbading — SuFPiciENCY— Waiver of Objection. 

A défendant wbo answers a count of the complalnt vs'ithout objection to 
its sufficiency waives merely formai defects, and cannot raise the ques- 
tion of its insufflciency because it adopts allégations of a separate count 
without repeating them, by an objection to the introduction of évidence 
thereunder, the efCect of v*'hich would be to compel a reformation of the 
pleading after the commencement of the trial. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

This action vpas brought by William Adamson and Stanley L. Conijlin, as 
reeeivers of the Bear River Irrigation & Ogden Waterworks Company, here- 
after termed the "Irrigation Company," against Ogden City, the plaintiff in 
error, to recover the amount alleged to be due to the reeeivers from the city 
for water that had been supplied to it by the irrigation company and by the 
reeeivers subséquent to their appolntment. William 0. Weaver, the défend- 
ant in error, was substituted as plaintilï after the suit was Instituted; the 
original reeeivers first above named having been removed, and said Weaver 
having been appointed as sole receiver In their place and stead. The com- 
plaint contained four causes of action, but two of thèse, uamely, the third 
and fourtb, were dismissed by the plaintiff prlor to the trial below. The par- 
ties stipulated that the issues arising on the first and third causes of action 
should be tried before the court without the Intervention of a jury, and a 
judgment entered aecording to the opinion of the court, "and that, if tha 
opinion of the court is that the plaintilïs are not entitled to recover upon the 
first and third causes of action, then a trial shall be had to a jury, unless the 
parties agrée to walve a jury, upon the issues joined on the second and fourth 
causes of action." On the trial of the first cause of action the lower court 
rendered a judgment in favor of the plaintiff below in the sum of $11,734.06. 
Subsequently, acting upon the aforesaid stipulation, there was a trial on the 
second cause of action before a jury, which resulted in a vei-dict and Judg- 
ment in favor of the plaintiff below for the sum of ?10,146.42. Two writs of 
error were sued ont by the défendant below, which were addressed, respec- 
tively, to the two judgments last mentioned. By the first count in the com- 
plaint the receiver sought to recover the value of water which had been sup- 
plied to the city by the irrigation company prior to the appointment of re- 
eeivers, between January 1, 1897, and May 17, 1898. By the second count he 
sought to recover the value of water that had been furnished by the reeeivers 
after they assumed charge of the waterworks; that is to say, from May 17, 
1898, until July 29, 1899, when the action was commenced. Concerning the 
pleadings in the case, it will sufflce for présent purposes to say that the re- 
ceiver claimed that the city was liable to pay the sums claimed both in the 
flrst and second causes of action under and by virtue of the terms of a certain 
contract which was entered into by the city with one .Tohn K. Bothwell on 
August 6, 1889, which contract had been assigned by Bothwell on September 
25, 1889, to the Bear Lake & Klver Waterworks & Irrigation Company, ail 
of whose rights under said contract were acquired on or about September 1. 
1894, at a foreclosure sale, by the irrigation company first above named, to 
wit, the Bear River Irrigation & Ogden Waterworks Company. The com- 
plalnt showed that water had been supplied to the city by the irrigation com- 
pany under the terms of said contract from the time it acquired the same, In 
September, 1894, until May 17, 1898, when reeeivers were appointed, and that 



666 108 FEDERAL EEPORTBR. 

thereafter water had been supplied by the recelvers, and that the city had paid 
for the water so furnlshed at the contract rate until January 1, 1897, except 
a sraall amount ($90) which was due for the use of three hydrants from July 
1, 1896, to January 1, 1897. The principal défense that was Interposed by the 
city in its answer, and on which it seems to hâve relied exelusively as a jus- 
tification for its refusai to pay for water that had actually been received, was 
that the contract which was made by the city with Bothwell on August 6, 
1889, and under which water had been continuously supplied down to the 
institution of the suit, was in excess of the city's powers, and was for tliat 
reason invalid. 

C. S. Varian (Herbert R. MacMillan, H. H. Henderson, and F. S. 
Richards, on the brief), for plaintiff in error. 

Andrew Howat (Lindsay R. Rogers, on the brief), for défendant in 
error. 

Before CALDWELL, SAIŒORN, and THAYER, Circuit Judges. 

THAITER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

As the issues arising on the flrst cause of action were tried before 
the court without the intervention of a jury, and as the ânding was 
gênerai, the only question open for review is whether error was com- 
mitted in the rejection or admission of évidence, or in rulings upon 
any motions made in the progress of the trial which are reviewable on 
appeal, to which an exception was duly saved. This court cannot 
review the décision of the trial judge upon questions of law which 
seem to hâve been considered by him, as appears by an opinion which 
has been incorporated into the transcript, unless the questions so con- 
sidered are raised and presented by exceptions to the admission or 
exclusion of évidence which are duly preserved by the bill of excep- 
tions. In the présent case the opinion of the learned judge of the 
trial court is not contained in the bill of exceptions, and for that rea- 
son it forms no part of the record proper. It was inserted in the 
transcript, according to the usual practice in that behalf, for the 
convenience of counsel and for the information of this court; but 
assignments of error which are addressed to the views that were ex- 
pressed by the learned judge of the trial court in deciding the case, 
even if his opinion had been incorporated into the bill of exceptions, 
cannot be noticed, unless a proper foundation was laid in the bill of 
exceptions for obtaining a review, based upon rulings which were 
made during the progress of the trial. It is to be further observed 
that errors which are specified in the assignment of errors cannot be 
noticed on appeal unless the action complained of is disclosed by the 
bill of exceptions, nor unless it appears by referring thereto that an 
exception to the action complained of was properly taken during the 
progress of the trial. Thèse rules of procédure are well established 
by numerous adjudications, a few of which only need be cited: 
Searcy Co. v. Thompson, 27 U. S. App. 715, 13 C. Ô. A. 349, ©6 Fed. 
92; Adldns v. W. & J. Sloane, 19 U. S. App. 573, 8 C. C. A. 656, 60 
Fed. 344; Trust Co. v. Wood, 19 U. S. App. 507, 8 C. C. A. 658, 60 
Fed. 346; Insurance Co. v. Folsom, 18 Wall. 237, 253, 21 L. Ed. 827; 
Stanley v. Supervisors, 121 U. S. 535, 547, 7 Sup. Ct. 1234, 30 L. Ed. 
1000; Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Gt. 481, 37 L. Ed. 
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373; Consolidated Coal Co. of St. Louis v. Polar Wave Ice Co., 106 
Fed. 798. The application of the foregoing rules to tlie case in hand 
leaves but a few questions which are open for considération and re- 
view. 

The flrst point insisted upon by counsel for the plaintifE in error 
is that the trial court erred in holding that a decree which appears to 
hâve been rendered by the district court for the Third judicial district 
of the State of Utah in a case which was brought by Ogden City 
against the Bear Lake & River Waterworks & Irrigation Company 
and the Bear Kiver Irrigation & Ogden Waterworks Company et 
al. was not a final decree, determinative of the rights of the plaintiff 
and the défendant in the présent action. With référence to this 
contention it is to be observed that the record and decree in the case 
pending in the state court seem to hâve been offered in évidence on 
the trial of the case at bar by the défendant below ; that is to say, 
by Ogden City. They were objected to at the time by the receiver, 
and the bill of exceptions recites that they were admitted "subject to 
objection," the trial court undertalcing to rule on their admissibility 
afterwards. We are not advised by the bill of exceptions whether 
they were eventually admitted or rejected. Neither are we informed, 
except by the opinion of the trial judge, which, as already stated, 
forms no part of the record, what the view of the trial court was with 
respect to the finality of the decree. In this condition of the record, 
we might well décline to notice the contention above stated; but, as 
the record of the case in the state court is before us, we hâve ex- 
amined it with some care, and are of opinion that the trial court was 
right in holding that the decree was not such a final adjudication of 
the receiver's rights as could be pleaded in bar of the présent action. 
An inspection of the decree shows that it was entered in an equity 
casç which appears to hâve been pending between the parties above 
named; that the state court determined one question, namely, that 
the contract between Ogden City and John E. Bothwell, of date 
August 6, 1889, was invalid; that after such adjudication the case 
was referred to a master, with directions to state an account between 
the parties with référence to the value of the waterworks property 
which was elïected by the contract, and with référence to ail the 
business transactions of the parties thereunder during a period of 
eight or nine years, while the contract was supposed to be valid; 
and that such accounting is still pending and undetermined before 
the master. We think it clear, from such examination as we hâve 
made of the decree, that it was merely interlocutory, and not such a 
final adjudication as will bar the plaintiff's right to a hearing in the 
présent action, and that no error was committed by the trial court 
in excluding the decree for that reason, if we assume that it was in 
fact excluded. Perkins v. Fourniquet, 6 How. 206, 12 L. Ed. 406; 
Lodge V. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. Ed. 153; 
McGourkev v. Kailway Co., 146 U. S. 536, 13 Sup. Ct. 170, 36 L. Ed. 
1079; Denison & N. R. Co. v. Ranney-AIton Mercantile Co. (C. C. A.) 
104 Fed. 595, 605. 

It is urged, however, in behalf of the défendant city that if the de- 
cree which it has secured in the state court is interlocutory and not 
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final, and for that reason cannot be invoked in support of its plea of 
res judicata, nevertheless the mère pendency of the case in the state 
court sliould hâve induced the trial court to suspend ail proceedings 
in the case at bar until the action in the state court was finally heard 
and determined. This contention, however, is based upon a miscon- 
ception of the character of the présent proceeding, which is an action 
at law, in personam, to recover a sum of money due under a contract. 
Tt is not a case which aflects the custody of any property over which 
the state court has flrst acquired jurisdiction. Neither is it a case 
which involves any interférence with the orderly conduct of the liti- 
gation in the state court. It is simply one of those cases, such as 
frequently occur, where a state court and a fédéral court, in the exer- 
cise of a jurisdiction which rightfuUy belongs to each, are called 
upon to détermine the same question, and the fact that they may dis- 
agree and décide the question differently in no wise interfères with 
the right of either to proceed. It is well settled that the fact that a 
suit upon a cause of action is pending in a state court will not sus- 
tain a plea of lis pendens to a suit upon the same cause of action sub- 
sequently flled in a fédéral court. Stanton v. Embrey, 9.3 U. S. 548, 
23 L. Ed. 98.3; Insurance Co. v. Harris, 97 U. S. 331, 24 L. Ed. 959; 
Buck V. Colbath, 3 Wall. 334, 345, 18 L. Ed. 357; Standley v. Eoberts, 
19 U. S. App. 407, 421, 8 C. C. A. 305, 59 Ped. 83G. The rule is quite 
différent, of course, when, after a suit is brought in a state court 
which affects the custody of property, or at some stage of the pro- 
ceeding may affect its custody, a suit of a like nature is subsequently 
brought in a fédéral court. In such cases the rule is well established 
that the court which flrst acquires jurisdiction of the res, actual 
or constructive, is entitled to proceed without let or hindrance on the 
part of any other court of co-ordinate jurisdiction. Merritt v. Barge 
Oo., 49 U, B. App. 85, 24 C. C. A. 530, 79 Fed. 228; Zimmerman v. 
So Relie, 49 U. S. App. 387, 35 C. C. A. 518. 80 Fed. 417; Gates v. 
Bucki, 12 U. S. App. 69, 4 0. C. A. 116, 53 Fed. 961. But the prin- 
ciple involved and the rule stated in thèse cases is not applicable 
to the case at bar, the action being at law and in personam to re- 
cover a sum of money claimed by the receiver to be due to him 
under the terms of a contract. Whether the contract is valid or 
invalid can be determined in an action at law as well as in equity, 
and a nonresident suing in a fédéral court is entitled to hâve the 
question determined by that tribunal unless it has been finally ad- 
judicated by some other court in an action to which he was a party. 
It is further claimed in behalf of the city that the trial court erred 
in holding that the contract with Bothwell which was set ont in the 
flrst cause of action was valid, and in sustaining a recovery thereon. 
Concerning this contention it is only necessary to repeat what has 
already been said, — that error cannot be assigned as respects the 
opinion of the trial court, which has found its way into the record, 
and that, if counsel expectéd to raise the question respecting the 
validity of the contract, they should hâve stated their full objection 
to it when it was oflfered, and obtained a distinct ruling as respects 
its validity and admissibility. This was not done. The bill of ex- 
ceptions shows that it was objected to when offered only on the 
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ground that the exécution of tlie contract was authorized by a reso- 
lution of the city council, rather than by an ordinance, and that it 
was "incompétent, irrelevant, and immaterial." The bill of exceptions 
does not show any distinct ruling as respects thèse objections, the 
statement being that it was received "subject to objection." But, 
even if the bill of exceptions did disclose a distinct ruling upon the 
ârst of the above objections, we should be of the opinion that it was 
untenable, inasmuch as the statutes of Utah did not in terms pro- 
vide that such agreements as the one hère involved should be exe- 
cuted in pursuance of an ordinance and not otherwise, and inas- 
much as the contract appears to hâve been spread at large upon the 
records of the city, and to hâve been treated by it as valid for a 
period of years. TJnder such circumstances, the fact that the council 
approved the contract and authorized its exécution by a resolution, 
and not by an ordinance, cannot be regarded as aiîecting its validity 
after this lapse of time. Board v. De Kay, 148 TJ. S. 591, 13 Sup. 
et. 706, 37 L. Ed. 573; Illinois Trust & Sav. Bank v. City of Arkansas 
City, 40 U. S. App. 257, 22 C. C. A. 171, 76 Ped. 271, 280, and cases 
there cited. If the further objection to the admission of the contract 
that it was "incompétent, irrelevant, and immaterial" was intended to 
mean anything more than that it was incompétent because it had been 
authorized by resolution, and not by ordinance, then this objection, 
even if a deflnite ruling had been obtained thereon, was too gênerai 
to be of any avail in an appellate tribunal, because it did not advise 
the trial judge for what further reason it was claimed to be incompé- 
tent. Insurance Co. v. MiUer, 19 U. S. App. 588, 8 C. C. A. 612, 60 
Fed. 254. Obviously, therefore, the question whether the Bothwell 
contract was invalid is not presented to this court in any such form 
as would justify us in considering and deciding it. 

This disposes of ail the objections which hâve been interposed to 
the judgment on the first cause of action which we deem it neces- 
eary to notice. 

The judgment on thé second cause of action (being the one in- 
volved in case No. 1,493) was obtained before a jury, as heretofore 
stated; and, as respects this latter judgment, we are of opinion, 
after an examination of the biU of exceptions which was settled 
in that case, that the only question open for review on writ of error 
is whether the second count stated a good cause of action. For 
convenience, evidently, as well as for the sake of brevity, the pleader 
who framed the second count adopted ail the allégations of the flrst 
count up to a certain point, without repeating them in hsec verba. 
No objection was made to this pleading either by demurrer or other- 
wise, but in due course an answer was filed by the défendant below 
which was substantially the same as its answer to the flrst count; 
and the two counts were not essentially différent, except that the 
second demanded a judgment for water that had been furnished after 
the receiver took charge of the waterworks plant. The pleadings 
remained in this form for more than one year, but after a jury had 
been impaneled for a trial of the second count the défendant below 
for the flrst time interposed an objection to the introduction of any 
'"vidence, upon the ground that the complaint did not state a cause 
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of action, This objection was founded entirely, as it seems, upon 
the fact that in the second count certain allégations contained in 
tlie first count had been adopted by tlie pleader witliout reiterating 
them. It is manifest, we think, tliat, whether tlie method of framlng 
the second count was correct or otherwise, the défendant waived 
any objection thereto by failing to demur to the count, and by an- 
swering it precisely as if it had repeated in due form ail of the allé- 
gations up to a certain point which were contained in the first 
count. A litigant who intends to object to a pleading on such 
grounds as the one now under considération cannot hold the objec- 
tion in reserve until a jury is impaneled, and then compel a reforma- 
tion of the pleadings. If the mode of pleading which the plaintiff 
saw fit to adopt was for any reason unsatisfactory to the défendant, 
it should hâve challenged the count in due season by demurrer. 

Finding no error in the record of either case, other than as above 
stated, which can be reviewed on writ of error, the judgments below 
are afflrmed. 



ZEHNDER V. BARBER ASPHALT PAV. CO. 

(arcuJt Court, D. Kentucky. May 11, 1901.) 

Mdnicipai. Coepobations— Spécial Assessmbnts— CoNSTiïDTiONAii Law. 

The rule for maklng spécial assessments for street improvements pre- 
scribed by Ky. St. §§ 2832^2839, which provide that such improvements 
shall be made at the exclusive cost of the owners of lots in each f ourth of 
a square, to be equally apportioned aecording to the number of square 
feet owned by the parties, respectively, within the abutting f ourth square, 
or the llmits fixed by ordinance, when the land is not deûned into squares 
by bounding streets, is not unconstitutional. 

Lane & Harrison, for plaintiff. 
Wm. Purlong, for défendant. 

EVANS, District Judge. When the motion in this case for an in- 
junction pendente lite was sustained, the court, in the opinion then 
delivered (106 Fed. 103), expressed in strong terms its sensé of the 
hardship of complainant's situation, though not thereby meaning to 
say that the powers under which the assessment in this case had been 
made might not easily be abused. But as the law of the country then 
stood, as pronounced by the suprême court of the United States in its 
opinion in the case of Village of Norwood v. Baker, 172 U. S. 269, 19 
Sup. et. 187, 43 L. Ed. 443, there was nothing left for this court to 
do but to obey it. The opinion in Village of Norwood v. Baker met 
this case f airly and f ully, if its literal import and the interprétation of 
its meaning by every circuit court of the United States which had 
passed upon it were entitled to any weight. The instances in which 
this interprétation of that décision had previously been judicially 
upheld were numerous, and most of them were referred to in the 
opinion then written. The writer of the opinion of the court in 
Village of Norwood v. Baker, Mr. Justice Harlan, still emphatically 
însists that that interprétation was the correct one, and in this view 
he is supported by Mr. Justice White and Mr. Justice McKenna 
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in their dissenting opinions in the cases presently to be referred to. 
The suprême court, however, iu its opinions delivered on the 29th 
of April, 1901, in several cases, of which that of French v. Paving 
Co., 21 Sup. et. 625, is the most prominent, in speaking of this in- 
terprétation, has said that "such is not the necessary légal import 
of the décision in Village of Norwood v. Baker," and, while not in 
terms overruling that case, has put upon it, to say the least, a 
différent complexion, and has explicitly announced a doctrine 
which requires at the hands of this court a dissolution of the 
temporary injunction heretofore granted, particularly as the as- 
sessment in this case appears to hâve been made by a procédure 
which the Kentucky courts hâve always held to be in due con- 
formity to the légal processes of that state, — a fact to which the 
suprême court seems to attach importance. In the granting of that 
injunction this court foUowed Village of Norwood v. Baker, and the 
interprétation uniformly given to it by the circuit courts of the 
United States. This, at that time, appeared to be its duty. But, if 
the suprême court should change or modify a doctrine, this court 
must at once conform; and whether the suprême court has, in fact, 
changea its views or not, this court must now conform to its latest 
judgment, and to its express décision as to the proper rule of law 
applicable to the facts disclosed by the bill of complaint in this suit, 
whatever may be the natural or less binding interprétation of what 
the suprême court had said in Village of Norwood v. Baker. The 
resuit is that the motion to dissolve the temporary injunction must 
be granted. 



AMERICAN SCHOOL-FDRNITURB CO. v. VATJGHT et al. 

(Circuit Court of Appeals, Seventh Circuit. May 8, 1901.) 

No. 727. 

ApPbal— Appbalablb Obder— Dbnial op Preliminart Injunction. 

Unûer section 7 of Act March 3, 1891, creatlng tlie circuit courts of 
appeals, as amended by Act June 6, 1900, an appeal to sucli court does 
not lie from an interlocutory order denying a prellminary Injunction. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 
On Motion to Dismiss Appeal. 

E. P. Elliott, for appellant. 
V. H. Lockwood, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judgea. 

PEE CUEIAM. The appellee has moved to dismiss this appeal 
because it is from an interlocutory order denying a preliminary in- 
junction, and the counsel for the appellant has signifled his consent 
that the motion be sustained. The appeal is therefore dismissed on 
the authority of Wire Co. v. Boyce (C. C. A.) 104 Fed. 172, and West- 
inghouse Air-Brake Co. v. Christensen Engineering Co. (C. C. A.) 104 
Fed. 622. 
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METROPOLITAN NAT. BANK v. JANSEN et aL 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1901.) 

No. 1,446. 

1. Appeal—Revikw— Spécial Fiitoikgs op Jdey. 

Spécial flndings made by a jury, as authorlzed by the state praetice, 
hâve the same weight and elïect as spécial findings of fact by the court 
where a jury bas been waived, and cannot be reviewed by the appel- 
late court, for the purpose of determlning Tvhether there was any évi- 
dence to support them, where the bill of exceptions does not state af- 
firmatlvely that it contains ail the évidence. 

& Sales— Wagering Contracts — Validity. 

Wagering contracts on the future market price of grain, where it is 
shown that, notwithstanding their terms, no actual delivery of the grain 
was contemplated by the parties, are generally held to be illégal and 
void in the United States, even in the absence of an express statute 
declarlng them invalid. 

8. Notes— Impeachmbkt op Considération — Competenct op Parties as Wit- 

NBSSBS. 

The maker and indorser of a promlssory note are compétent witnesses 
to testify to facts which render such note invalid between the parties 
thereto, as that the considération was illégal, as against an indorsee 
after maturity who took the paper with knowledge of the facts. 

In Error to the Circuit Court of the United States for the District 
of Nehraska. 

The Metropolitan National Bank of Chicago, 111., the plaintifC in error, 
sued Peter Jansen and John Jansen, the défendants in error, upon a note 
in the sum of $5,000, dated at Jansen, Neb., November 4, 1895, but made 
payable at the office of C. B. Congdon & Co., the payée of the note, in 
Chicago, III. The complaint alleged a transfer of sald note by C. B. Cong- 
don & Co. to the plaintifC bank before the maturity of the note as collatéral 
security for an indebtedness greater than the amouut of the note, which 
Congdon & Co. owed to the bank. The défendants flled an answer to the 
complaint, in which they alleged, in substance, the foUowing facts: That 
the only considération for the note was a clalm of Congdon & Co., the payée, 
that they were entitled to payment for certain advances made and com- 
missions earned by them on account of certain alleged purchases and sales 
of wheat made on the Board of Trade in the clty of Chicago, which pur- 
chases and sales they claimed to hâve made for account of Peter Jansen, 
one of the défendants, who was a farmer engaged in farming in Jefferson 
county, Neb.; that Congdon & Co. never, as a matter of fact, purchased or 
sold any wheat for account of Jansen, nor made any advances ou account 
of any such purchases; that the alleged purchases and sales were mère 
wagers made upon the rise and fall of the market price of wheat; that at 
the time such alleged purchases were made it was not the intention of Jan- 
sen, or of Congdon & Co., or any of the parties who were connected with the 
différent deals, that any wheat should be received or delivered, but that the 
contracts of purchase and sale so made were to be adjusted between tha 
parties by settling the différence between the price at which the grain was 
purchased or sold and the market price thereof at the time said deals were 
closed or adjusted; and that ail of said alleged contracts for the purchase 
and sale of wheat were merely colorable, and the contracts so made and ail 
notes, bills, bonds, and other instruments made or given in the settlement 
of such colorable contracts, were utterly nuU and void under and by virtue 
of the laws of the state of Illinois. It was further alleged in the answer 
that the plaintiff bank was not the owner in good faith of the note sued 
upon, that it well knew for what purpose the note was given when It ac- 
quired the same, that the note grew out of wagering contracts on the rise 
and fall of grain made on the Chicago Board of Trade, and that such a note, 
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even în the hands of a bona flde holder or an Innocent purchaser thereof, 
was made void by the statutes of the state of Illinois. The plalntifC bank 
by Its reply denied the foregoing allégations of the answer, and further 
averred that, as Jansen had put the note in circulation, he was estopped to 
dispute the validity of the considération for which the note was given so 
far as the plaintlff banls was concerned; it having acquired the note for 
value before its maturity. 

On thèse issues the case was trled to a jury, who returned a gênerai 
verdict in favor of the défendants, and by direction of the court, as per- 
mltted by the laws of Xebraska, a spécial verdict. By their spécial verdict 
the jury, among other thlngs, made the following findings: That the con- 
sidération for the note was in part for moneys advanced by Congdon & Oo. 
In settlement of difCerences on grain alleged to hâve been bought and sold 
by Congdon & Co. for account of Peter Jansen on the Board of Trade in the 
city of Chicago, and in part for commissions charged for such purchases 
and sales; that It was the intention of C. B. Congdon & Co., and the parties 
with whom they dealt for and on account of Peter Jansen, that ail of the 
purchases and sales should be ultimately settled by an adjustment and pay- 
ment of différences, instead of an actual delivery of the grain bought and 
sold; that in the purchase and sale of the grain on the Chicago Board of 
Trade by C. B. Congdon & Co. for the défendant Jansen it was the inten- 
tion of the parties, regardless of the form of the agreement between them. 
that there W'as to be no actual delivery of the grain, but that such sales 
and purchases were to be settl'ed by a payment of the différence between 
the purchase prlce and the market price at the date of settlement; that there 
was an agreement between Peter Jansen and the party or parties from or 
to whom the grain was purehased and sold by Congdon & Co. for account 
of Jansen, that there should be no actual delivery of the grain so bought 
and sold, but that the same should be settled by payment of différences be- 
tween the purchase and selling price; that the contracts made by Congdon 
& Co. for account of Jansen were contracts to hâve or give Jansen the 
option to buy or sell at a future time; that the note in question was not 
indorsed by Congdon & Co., the payée, to the plaintifC bank before Its 
maturity; that the original note, of which the note in suit was a renewal, 
was not Indorsed by Congdon & Co. to the plaintifC bank before its maturity; 
that the plaintlff bank, at the time it received the note in suit from Congdon 
& Co., or the original note of which the note in suit was a renewal, had 
knowledge of the considération for which the note was given, and of dé- 
fenses thereto existing upon the part of Jansen against Congdon & Co. A 
judgment was entered in favor of the défendants below in pursuance of the 
spécial and gênerai findings, and the case has been brought to this court 
for revlew on a writ of error. 

Arnott C. Ricketts (Lowe A. Eicketts, on the brief), for plaintifC in 
error. 

F. M. Hall and John Heasty (G. M. Lamhertson, on the brief), for 
défendants in error. 

Before CALDWELL, SAI^BORN, and THAYEK, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The spécial findings of fact by the jury as above detailed hâve the 
same weight and must be given the same effect as like spécial find- 
ings by the court if a jury had been waived; and as the bill of excep- 
tions does not state afQrmatively that it contains ail the testimony, 
but does disclose the fact that some évidence which was introduced 
on the trial below has been omitted and is not contained in the bill, 
the findings cannot be challenged in this court. It must accordingly 
be presumed that they rest upon sufflcient évidence which was intro- 
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duced at the trial. E. H. Eollins & Sons v. Gunnison Ck). Com'rs, 
49 U. S. App. 399, 26 C. C. A. 91, 80 Fed. 692; Taylor-Craig Corp. v. 
Hage, 16 C. 0. A. 339, 69 Fed. 581. It is to be further observed that 
no errors are assigned to the admission or exclusion of any items of 
testimony, except a gênerai assignment that the court erred in per- 
mitting Peter Jansen, one of the makers of the note, and Charles B. 
Congdon, one of the indorsers of the same, to give évidence tendi'ng 
to impeach the considération upon which the note was founded. A 
further claim is made in behalf of the plaintiff in error that the trial 
court erred in its instructions in assuming that the note in suit, be- 
cause the same was payable in the state of Illinois, was an Illinois 
contract, and subject to the provisions of the statute of that state 
with référence to option or wager contracts. Rev. St. m. c. 38, 
§§ 130, 131. But, owing to the view that we hâve been compelled 
to adopt, it is wholly unnecessary to décide whether the trial court's 
opinion upon that point was right or wrong. 

The spécial findings by the jury disclose a state of facts which 
would render the note uncoUectible as between the original parties 
on gênerai principles of law as understood and enforced at the prés- 
ent time. They further show that the plaintifE bank stands in 
the place of the payée, in that it acquired the note with full knowl- 
edge of the considération upon which it was founded, and with 
knowledge of the défenses existing against it as between the makers 
and the payée. The spécial findings disclose that as between 
Congdon & Co. and the parties with whom they dealt in Chicago, 
and as between Peter Jansen and Congdon & Co., and as between 
him and the persons in Chicago from whom his agents made pur- 
chases or to whom they made sales, it was understood and agreed 
that no grain was to be delivered in fulflllment of the contracts of 
sale, but that such contracts were merely colorable, and were 
entered into simply as a device for laying wagers on the market 
price of wheat at a future day. Such contracts are generally held 
to be illégal and void in the United States, even in the absence of an 
express statute declaring them to be invalid. No court, we ap- 
prehend, would in thèse days enforce such contracts when tlieir char- 
acter is fully disclosed. Irwin v. Williar, 110 U. S. 499, 508, 509, 4 
Sup. et. 160, 28 L. Ed. 225; Embrey v. Jemison, 131 U. S. 336, 344, 
345, 9 Sup. et. 776, 33 L. Ed. 172; 2 Benj. Sales (6th Am. Ed.) p. 717. 
The only question, therefore, which arises upon the record, which we 
need to détermine, is whether one of the makers of the note in suit 
and the indorser thereof were compétent witnesses by whom to prove 
facts tending to show that the note was founded upon an illégal con- 
sidération. 

In support of the contention that thèse witnesses were not compé- 
tent, by virtue of their names being on the paper, to show that the 
considération was illégal, leamed counsel for the plaintiff below cite 
certain fédéral cases in which it has been held that a party to com- 
mercial paper cannot testify to an agreement made in connection 
therewith by which he was to assume a liability thereon différent 
from that evidenced by the note or bill or no liability whatsoever. 
For example, they cite Bank of U. S. v. Dunn, 6 Pet. 51, 8 L. Ed. 
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316, where ît was held tliat it could net be shown by an indorser 
that it was understood that his indorsement was a mère matter of 
form, and that he would incur no responsibility by indorsing the 
note upon which he had been sued; also the case of Bank of Metropo- 
lis T. Jones, 8 Pet. 12, 8 L. Ed. 850, where a similar ruling was made; 
also the case of Saltmarsh v. Tuthill, 13 How. 229, 14 L. Ed. 124, 
where it was held that in a suit between an indorsee and indorser of 
a bill the drawer could not be used as a witness to prove facts which, 
taken in connection with other facts, would invalidate the paper. 
But in a later case (Davis v. Brown, 94 U. S. 423, 24 L. Ed. 204) the 
suprême court clearly overruled certain broad statements contained 
in the earlier cases, last cited, which had approved the doctrine 
originaUy announced in Walton t. Shelley, 1 Term B.. 296 (a case that 
has been overruled in England for more than 100 years), holding in 
the case then under considération (that is, Davis v. Brown) that as 
between immédiate parties to a note or bill — that is, between maker 
and payée, indorser and his immédiate indorsee — an agreement may 
be shown which will exonerate one from a liability which he plainly 
assumed by drawing or indorsing the note or bill. In that case the 
court said, inter alla: 

"The gênerai tendency of décisions hère Is to disregard ail objections to 
the competency of witnesses, and to allow their position and character to 
affect only their eredibility. ♦ • • The holders of commercial paper who 
enter into agreements or transactions with the makers or indorsers afCecting 
its validity or negotiabillty cannot invoke protection against the infirmlty 
which they hâve aided to create. ïhere are no considérations of commercial 
pollcy which can exclude the parties in such cases from testifying to the 
facts." 

Mr. Daniel, also, in his work on Negotiable Instruments (volume 
2, § 1217), déclares that: 

"The better opinion Is that negotiable instruments enjoy no Immunity 
from the gênerai doctrines of évidence, and that any party to a wrltten 
contract, negotiable or otherwise, Is compétent to testify as to its invalldity." 

In the case at bar the défendants wished to show, in accordance 
with their plea, that the note was founded upon an illégal considéra- 
tion. Usually, when such a défense is made, it can only be estab- 
lished by some party to the instrument, and to deny the right of such 
persons to testify would in some, and perhaps many, cases, lead to 
the collection of notes and bills which are founded upon an illégal or 
an immoral considération. Moreover, in the présent case, the jury 
found that the plaintiflE bank was not a bona fide holder of the paper, 
in that it did not acquire it before maturity, and in that it took it 
with knowledge of the défenses existing against it in the hands of 
the payée. This placed the plaintiff bank in the position occupied by 
the original payée. We are of opinion, therefore, that both Jansen 
and Congdon were compétent witnesses to establish illegality of con- 
sidération, and that no error was committed in permitting them to 
testify to facts which tended to establish that défense. The judg- 
ment below is accordingly afflrmed. 
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HARKINS, Collector of Internai Revenue, t. BROWN. 

(Circuit Court of Appeals, Fourth Circuit May 7, 1901.) 

No. 394. 

1. Triai,— Eeror in Admitting Evidence— Effect op Instructions. 

Where a trial corrt erroneously admits In évidence unsv^orn writton 
statements which are hearsay and inadmissible on any issue before the 
jury, but whicti may afCect their détermination of sucti issues, tlie error 
Is not cured by a caution given the jury In tlie charge against beiug influ- 
enced by such statements, because they are not conclusive, but whlch. 
permits the jury to consider them as évidence in the case. 

2, ApPKAL — ASSIQNMBNTS OF EhKOR. 

While asslgnments of error relating to rulings on the admission of évi- 
dence cannot be broader than the exceptions talien on the trial, yet such 
exceptions must be coastrued vi^ith référence to the issues before the jury, 
and the évident understanding of court and counsel at the time they were 
made as to thelr grounds and scope. 

In Error to the Circuit Court of the United States for the West- 
ern District of North Carolina. 

A. E. Holton, U. S. Atty., for plaintiff in error. 

E. J. Justice (D. E. Hudgins, on the brief), for défendant in error. 

Before GOPF and SIMONTON, Circuit Judges, and BKAWLEY, 
District Judge. 

SIMONTON, CSrcuit Judge. This case cornes up by writ of error 
to the district court of the United States for the Western district 
of North Carolina. E. W. Brown, the plaintiff below (défendant in 
error hère), had been engaged in conducting a registered United 
States distillery within the said district. There had been assessed 
against him by H. S. Harkins, collector of internai revenue, the 
plaintiff in error (défendant below), the sum of |883.80 upon spirits 
alleged to hâve been produced, removed, and placed on the market 
without payment of the tax alleged to hâve been legally and prop- 
erly assessed thereon. Brown paid this tax under protest, and there- 
upon brought his action in the superior court of McDowelI county, 
N. C, to recover it back, as illegally assessed. The cause was re- 
moved by certiorari into the district court of the United States, and 
was tried in that court with a jury. The verdict was in f avor of the 
plaintiff. 

The complaint, among other things, alleged "that in the manner 
and within the time prescribed by law the plaintiff, after notice 
of said assessment, appealed to the commissioner of internai reve- 
nue to remit the said taxes so erroneously and illegally assessed 
against him, and upon such appeal his pétition was denied, and 
the said commissioner of internai revenue declined to remit the taxes 
so illegally and wrongfully assessed." This allégation and the facts 
therein stated were essential to his right to recover the taxes so 
paid. Eev. St. § 3226. In code pleading, which prevails in North 
Carolina, the answer must be responsive to the complaint, and must 
contain a gênerai or spécifie déniai of each material allégation of 
the complaint controverted and put in issue by the défendant, or of 
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any knowledge or information thereof suflacient to form a belief. 
Code N. C. § 243. Every allégation of the complaint not thus denied 
is admitted. Id. § 268. 

The défendant below, answering this paragraph of the complaint, 
used this language: 

"Admits that the plaintiff appUed to the commissloner of internai revenue 
for abatement of sald tax, but he dénies that the same was illegally or 
wrongfully assessed." 

At the trial the plaintiff below, not content with this answer, 
which, if not expressly, certainly impliedly, admitted the allégation 
of his complaint, offered évidence of the action of the commissioner 
of internai revenue upon bis application for the remission of the 
tax. To do this, he introduced papers containing the grounds of 
his application and proofs offered bj him, as well as the letter of 
the commissioner containing his décision and the reasons therefor. 
Among thèse papers is a certifled copy of a statement made by Asst. 
Dist. Atty. Motte, that in certain proceedings against Brown, by 
way of indictment for the offense charged (the basis of this assess- 
ment), compromise was effected by the payment of the penalty and 
costs imposed by the court, and that this was a flnality of the 
whole matter. ïhere was also in thèse papers a statement by W, 
J. English, storekeeper and gauger, that the stamps had been prop- 
erly afSxed to the packages on which the tax had been assessed. 
Thèse statements were not verifled by the oath either of Motte or 
of English. Thèse persons were not produced, nor their absence 
accounted for. When the plaintiff offered thèse papers in évidence, 
ail contained in one exhibit, the défendant objected thereto. His 
objection was overruled, and he then and there excepted. The dis 
trict judge used this language: "To the ruling of the court in al- 
lowing said certifled copies to be introduced in évidence, the défend- 
ant objected." In the assignments of error this objection is put 
in thèse ways: 

"B'irst, to the admission of the whole exhibit, a certifled record from the 
treasury department, and allowing the said record to be admitted and read as 
évidence before the Jury; second, in overruling the objection to that portion 
of the record giving the statement of Assistant District Attorney Motte; 
thlrd, in overruling the objection to that portion of the exhibit purportlng to 
give the statement of W. J. English, storelceeper and gauger." 

In charging the jury the judge said that the certifled copies had 
been admitted as évidence, but he cautioned the jury against being 
influenced by the déclarations of Motte and others contained in the 
record; for thèse déclarations, he said, were not conclusive, but 
that the jury must be controlled entirely, in reaching a conclusion, 
by the évidence in the case which they heard. To this, exception 
was taken and allowed. It appears in an assignment of error. 
This will be flrst considered. Thèse copies of statements purport- 
ing to hâve been made by Motte and English were pure hearsay. 
They were contained in a paper in which somebody else said what 
they had said. They were not sworn to. Neither Motte nor English 
were parties to the case, nor privies to either party. Clearly, they 
were not the best évidence, nor were they admissible in évidence. 
108 F,— 37 
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Yet the judge tells the jury that they had been admitted in évidence. 
It is true that the judge cautioned the jury against being influenced 
by thèse déclarations of Motte and others, — net, however, because 
they were net évidence. He had already told the jury that they 
had been admitted in évidence. But because they were not conclu- 
sive; that it was the duty of the jury to be controUed entirely 
in reaching a conclusion by the évidence in the case. The natural 
import of thèse words — ^the inévitable conclusion to be drawn from 
them — was that, however strong thèse statements might be, they 
did not conclude the case and bar out the défendant. The jury 
must look to ail the évidence, and draw their conclusion entirely 
from that. The charge tended to mislead the jury, and gave a prom- 
inence and weight to thèse unsworn, hearsay statements which 
they did not deserve. 

The défendant in error insista that the assignments of error 
numbered 1, 2, and 3, quoted above, are too broad, that they are 
not sustained by the exception taken at the trial. There can be 
no doubt that the appellate court must confine itself to the excep- 
tions actually taken at the trial, the objection having been made 
and exception taken and noted before the jury leave the bar. Belk 
V. Meagher, 104 U. S. 279, 26 L. Ed. 735; Van Gunden v. Iron Go., 
8 U. S. App. 229, 3 G. G. A. 294, 52 Fed. 838. And only such mat- 
ters as hâve been so excepted to can be assigned as error. Manu- 
facturing Go. v. Joyce, 8 U. S. App. 309, 4 G. 0. A. 368, 54 Fed. 332. 
The complaint had averred that the plaintiff had appealed to the 
commissioner of internai revenue from the assessment of the col- 
lecter, and that his appeal had been rejected. This averment was 
essential to the maintenance of his action. The answer admitted 
this. If it did not do so in hsec verba, it certainly did not deny 
it in any form, and under code pleading this was no longer an issue 
in the case, for it was admitted. The record proves this. The only 
issue submitted to the jury was: 

"Is the défendant, as collecter of Internai revenue, indebted to the plaintifE 
as alleged In the complalntî If so, In what amount?" 

When the plaintiff introduced this Exhibit A, record of the treas- 
ury department, in évidence, containlng thèse statements of Motte 
and English, he did so in order to maintain and prove this issue. 
Both the judge and the counsel for the défendant so understood it. 
Indeed, thèse were the only parts of the exhibit to which the de- 
fendant could be construed as objecting. He could not deny the 
ruling of the commissioner. There was no reason or necessity for 
proving such ruling. It had been admitted. The objection was 
to the certiflcates introduced to show that, notwithstanding the 
ruling of the commissioner, the tax was illegally assessed. The bill 
of exceptions, signed by the judge, says: 

"The attomeys for the plaintiff, to maintain and prove the Issues settled 
by the court, oflfered In évidence alleged certlfled copies of the application 
of R. W. Brown to the commissioner of internai revenue for abatement of the 
tai wrongfully pald. Xhese certified copies are herewith sent as part of this 
bill of exceptions. ♦ * * To the ruling of the court in allowing said certi- 
fied copies to be introduced In évidence, tibe défendant objected." 
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It îs clear that the judge and the counsel for défendant both un- 
derstood that thèse certifled copies were oiïered by plaintiff to prove 
the issue settled by the court, and that they were allowed and ad- 
mitted, and that to this allowance and admission exception was 
takenv The attention of the court was thus drawn to this fact, 
and so this case does not come within U. S. v. McMasters, 4 WaU. 
680, 18 L. Ed. 311, and the other cases quoted by défendant in error. 
The assignments in error are fully sustained by the exception taken 
at the trial. The judgment of the circuit court is reversed. The 
cause is remanded to that court, with instructions to grant a new 
trial. 



MOSS Y. WHITZBIi. 
(Circuit Court, W. D. Missouri, W. D. May 6, 1901.) 

1. National Banks— Liabimty of Stockholdkrs fok Assessment— Defbnsks. 
Tlie offlcers of a national banli hâve no power to incur a liability on the 
part of sueh banii after it bas gone Into liquidation whieh will be binding 
on the shareholders, and a judgment on a liability so created, rendered 
against the bank by collusion of the offlcers, is not conclusive on the 
shareholders. 

8. 8amb— Action bt Receivee— Conclubiveness of Assessment. 

The fact of an assessment by the eomptroller upon the stockholders of 
a national bank does not conclude such stockholders as to the validity 
of the debts to pay which the assessment is made, and they are entitled 
to their day In court upon that question before being required to pay the 
assessment in an action against them by the receiver. Where the défend- 
ants in sueh an action assert the invalidity of a Judgment against the 
bank which is the basis of the assessment, the appropriate procédure 
would seem to be for them to flle a bill in equity to détermine the validity 
of such judgment, and to enjoin the action against them, giving bond for 
the payment of the judgment therein in case the injunction should be 
dissolved after hearing. 

Altschuler & Leese, for plaintiflf. 
John D. Milliken, for défendant. 

PHILIPS, District Judge. This is an action at law instituted by 
plaintiff, as receiver for the First National Bank of McPherson, Kan., 
to recover of the défendant, as a stockholder in an insolvent national 
bank placed by the eomptroller of the currency in charge of the 
plaintiff as receiver. The second ground of défense to this action is 
that the liability of the insolvent bank, which recovery from the 
stockholders is sought to meet, is prédicat ed of a judgment rendered 
in the state court of Kansas against said national bank in favor of 
one Bradley, receiver of the First State Bank of McPherson, for the 
sum of 119,346.75, of which $14,000 remains unpaid. Said judgment 
is assailed for invalidity on the ground that the transaction or con- 
tract on which the judgment was based was made by the offlcers of 
said First National Bank after it had gone into voluntary liquidation, 
and after it had ceased to do any and ail business, of whatever kind, 
except the winding up and settlement of its affairs, and that said 
liability so attempted to be contracted by said bank offlcers was with- 
out the knowledge or consent of the stockholders of the bank. The 
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answer allèges collusion between the ofBcers of the two tknks, who 
were practically the same, by which. said obligation was obtainedj 
that the stockholders were unable to interpose to défend said action, 
for the reason that the président and cashier of said respective 
banks, for corrupt reasons, refused to défend said First National 
Bank against the action of the receiver of said First State Bank, but, 
on the contrary, aided and abetted and assisted said receiver in re- 
covering judgment against the First National Bank. The ansvrer 
further allèges that at the time said action was brought against 
the said First National Bank the statute of limitations had run 
against the cause of action ; and the answer further allèges that said 
contract between the two banks upon which said judgment was ob- 
tained was without the basis of liability on the part of the First 
National Bank, and that thèse stockholders hâve a good and valid de^ 
fense to said alleged cause of action. 

The demurrer raises two questions: First, that the stockholders 
of the First National Bank of MePherson are concluded by said 
judgment in favor of the receiver of said State Bank; and, second, 
that the action of the comjjtroller in making the assessment upon the 
défendant stockholders is conclusive of the validity of said judgment 
debt. The contention of defendant's counsel is that the défense pre- 
sented excepts the défendant from the opération of the gênerai rule 
that a judgment against a corporation concludes the stockholders. 

In Eichmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 8U, it 
was ruled by the suprême court that when a national bank goes into 
liquidation it ceasea to do business, — ^"after that there was no au- 
thority on the parttjf the ofScers of the bank to transact any business 
in the name of the banlc, so as to bind its shareholders, except that 
which is implied in the duty of liquidation, unless such authority had 
been expressly conferred by the stockholders," — and that, as no such 
express authority appeared in the case, the action of the bank offlcers 
in creating the liability of the bank imposed no obligation binding 
upon the stockholders, and that an adjudication on such liability 
against the bank did not conclude the stockholders from defending 
the action on the ground of the invalidity of such liability. This is 
reaffirmed in the case of Schrader v. Bank, 133 U. S. 67, 10 Sup. Ct. 
238, 33 L. Ed. 564. The suit instituted in the foregoing cases was by 
the creditors of the insolvent bank to subject the stockholders to a 
double liability under the national banking act, so that the only 
différence in fact between the two cases is that of a suit instituted 
by the creditors of the bank to reach this fund in the hands of the 
stockholders, and the suit at bar, instituted by the receiver under di- 
rection of the comptroller of the currency. Both methods of pro- 
cédure are expressly provided for by statute (Act June 30, 1876; 1 
Supp. Eev. St. p. 216). When a suit is instituted by a créditer of the 
bank against a stockholder, the court, in the exercise of its equity 
powers, proceeds to ascertain what sum, within the limita of the 
stockholder's liability, is due and owing by the bank, and how much 
the stockholder should be required to contribute. As said by Mr. 
Justice Matthews, speaking for the court, in Eichmond v. Irons, 121 
U. S. 48, 7 Sup. Ct. 788, 30 L. Ed. 864: 
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"As ail the shareholders are bound In that way to ail the credltors, any 
proceeding to enforce this llatiility must be such as from its nature wou]d 
enable the court to ascertain for wbat the stockholders ought to be made 11a- 
ble, to whom, and in what proportion as respects each other." 

And inasmuch as the stockholder in résistance of a suit by a 
créditer is permited to show that the judgment against the bank 
which the stockholder is thus called on to pay is based on an assump- 
tion by the offlcers of the bank after the bank had gone into voluntary 
liquidation, and therefore the considération for the judgment was 
invalid, and that the judgment thereon between the creditor and the 
bank does not conclude the stockholder, it is hard to comprehend 
why the same measure of protection, under like conditions, should 
not be accorded to the stockholder when sued by the receiver acting 
under the comptroller. The distinction made by plaintiiï's counsel is 
based upon the language of Mr. .Justice Swavne in Kennedy v. Gibson, 
8 Wall. 498-500, 19 L. Ed. 476, which is the leading case flrst dis- 
cussed by the suprême court under the statute authorizing the comp- 
troller to appoint a receiver and make an assessment upon the stock- 
holders. This language is as follows: 

"It is for the comptroller to décide when It is necessary to institute pro- 
ceedings against the stockholders to enforce their personal liability, and 
whether the whole or a part, and, if only a part, how much, shall be coUected. 
Thèse questions are referred to his Judgment and discrétion, and his déter- 
mination is conclusive. The stockholders eannot coutrovert It. It is not to 
be questioned in the litigation that may ensue." 

This bas been reasserted in subséquent cases by the expressions 
that: 

"Former décisions of this court hâve ruled that the détermination of the 
comptroller of the currency and bis order to the receiver are conclusive of the 
extent to -which the liability of stockholders of insolvent banks may be en- 
forced in suits against such stockholders." Bank v. Case, 99 U. S. 634, 635, 
25 L. Ed. 448. 

And in Casey v, Galli, 94 U. S. 677, 24 L. Ed. 168, the court, re- 
ferring to the case of Kennedy v. Gibson, supra, said : 

"It is there said that the amount to be paid rests in the judgment and dis- 
crétion of the comptroller; that his détermination eannot be controverted 
by the stockholders in suits against them." 

Thèse rulings go no further than what the language implies, and 
the language must be restrained to the subject-matter under con- 
sidération. The sensé is that wbether or not an assessment on the 
stockholder shall be made, and the amount thereof, in the first in- 
stance, are solely matters of administrative policy and détermination, 
and are addressed to the discrétion of the comptroller. But the su- 
prême court bas not held that a stockholder, when sued by the re- 
ceiver, is precluded from defending on the ground that he is not a 
stockholder, or that he owes nothing as such stockholder, or that 
there is in fact no debt or obligation of the bank existing at the time 
of the suit against the stockholder. If this défense is not permitted 
to the stockholder when called upon to pay an assessment based" upon 
such judgment not conclusive against him, when, where, and how is 
he to find relief from the unjust exaction demanded of him? He bas 
not hitherto had his day in court. He had no hearing before the 
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comptroUer prior to the assessment. The statute makes no provision 
for such hearing before the comptroller. The comptroller acts upon 
reports laid before him by the'receiver respecting the liabilities of 
the bank and its assets. On this ex parte showing he décides as to 
the necessity and amount of the assessment. This action of bis is 
not reviewable. If the stockholder when sued by the receiver stands 
mute and suffers judgment to go by default, bas he not had his day 
in court? Could he pay the judgment against him, and then hâve 
any standing anywhere in court to restrain the receiver from paying 
over the fund to the judgment créditer of the bank? It is said that 
the statute provides that, if there is any surplus in the hands of the 
receiver after the debts of the insolvent bank are paid, it would go 
back, pro rata, to the stockholders who paid their assessment. This 
would afford very little consolation to the stockholder after the 
money collected from him had been paid over in satisfaction of the 
debt for which the stockholder is not in law and conscience bound. 
On the other hand, the receiver (so says the suprême court) "repre- 
sents both the creditors and the association." Kennedy v. Gibson, 
8 Wall. 506, 19 L. Ed. 476. And therefore the judgment against him 
in this action would conclude him both as to the receiver and the 
creditor. Cromwell v. Sac. Co., 94 U. S. 351, 24 L. Ed. 195. It seems 
to me that, to sustain the contention of plaintiff, the court must read 
into the statute not only that congress intended that the comptroller 
should be the exclusive judge as to when an assessment on the share- 
holders should be made, and the amount thereof, but that he is also 
so far clothed with judicîal functions as to conclude the shareholder 
from contesting the fact as to the validity or existence of any lia- 
bility which the property of the shareholder is taxed to pay. This 
would carry the représentative character of the receiver beyond what 
the suprême court has said, — that he represents the creditors and the 
association, — by holding that he also represents the shareholders, 
when called upon to pay the assessment. It seems to me that this 
would overtum the maxim that every man is entitled to his day in 
court, and would violate the flfth amendment to the fédéral consti- 
tution, in depriving the shareholder of property "without due process 
of law." While the phrase "due process of law," as applied in this 
country, is more or less controlled by its application to the facts 
and conditions of the particular case, yet in its universality it implies 
the right of the person to be afEected by a judicial proceeding against 
him "to be présent before the tribunal which pronounces judgment 
upon the question of life, liberty, or property, in its most compre- 
hensive sensé; to be heard by testimony or otherwise, and to hâve 
the right of controverting by proof every material fact which bears 
on the question of right in the matter involved. If any question of 
fact or liability be conclusively presumed against him, this is not due 
process of law." Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 
L. Ed. 780; Zeigler v. Eailroad Co., 58 Ala. 599. "It is essential to 
due ptocess of law that there shall not only be notice of the time and 
place for the hearing, but, what is more important, that there shall 
be a tribunal clothed with power by methods and rules prescribed by 
law to hear and détermine the question involved." Charles v. City 
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of Marion (C. C.) 98 Fed. 166. As applied to the conditions under 
which the comptroller makes tlie assessment, and the right of the 
shareholder when sned to contest the existence of the debts which 
constitute the basis of the assessment, the distinction drawn by the 
court in Gabriel v. Mullen, 111 Mo. 119-124, 19 S. W. 1099, is not in- 
applicable. The statute of the state prorided that the wife's per- 
sonalty should be her separate property, and shall not be liable to be 
taken for the debts of her husband, but shall be subject to exécution 
for any of the debts of the husband for necessaries for the wife and 
family. While the court held that this separate property of hers 
might be seized on exécution on a judgment against the husband 
alone, it also held that the wife, notwithstanding, had the right to a 
trial of the issue whether or not the exécution debt was in fact 
created for such necessaries, and that she is not concluded on that 
issue by a judgment against her husband to which she is not a party. 
It occurs to the court that the spirit of the statute authorizing the 
comptroller to order an assessment and détermine the amount there- 
of will be best observed, and the ultimate rights of the creditors and 
stockholders will be best subserved, if, instead of interposing this 
défense at law, the effect of which is to avoid paying any assessmen^ 
whatever, the défendant would file herein a cross bill in equity set- 
ting up the pendency of the action at law, and the grounds of relief 
sought by him in détail, according to equity practice, asking that the 
action at law be stayed until the rights of the parties are determined 
in the équitable proceeding. The court could stay the suit at law 
until the termination of the proceeding in equity; the complainant 
in the cross bill tendering therewith a bond, to be approved by the 
court, conditioned that, in the event of the dissolution of the injunc- 
tion, judgment for the amount of the assessment against him, with 
interest and costs, might go against the principal and sureties on 
the bond. After much considération, this seeras to the court to be 
the better course of procédure, as applied to the situation of this con- 
troversy. Springfleld Mill. Co. v. Bamard & Leas Mfg. Co., 81 Ped. 
261, 26 C. C. A. 389. If the défendant sees fit to adopt this sugges- 
tion of the court, he will be given 10 days in which to file such cross 
bill and tender such bond. 

NOTE. After the fiUng of this opinion the suit was compromlsed. 



GEATSON T. BRECKENRIDGE. 

(Circuit Court of Appeals, Plfth Circuit Aprll 23, 1901.) 

Na 946, 

Tbespass to Tkt Title— Evidence of Title Considered. 

Plaintiff, as residuary devisee of a testator who died In 1838, brought 
action to reeover certain lands in Texas, claimed by défendant By his 
will the testator devised to two persons "ail the lands held under title 
made to me, or secured to be conveyed to me by bond or otherwise, upou 
purchases made on our Joint account In the years 1836 and 1837." Among 
purchases made by testator in 1836 was one from one Henry C. G. S., for 
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whlch a tifle bond was given, reclting full payment of the considération. 
By a decree entered in 1843, In a suit by the devisees agalnst the execu- 
tors, the purchases included In the spécifie devise were determined and 
enumerated, and among others one stated to hâve been made from "Wil- 
liam S."; but the purchase from Henry G. G. S. was net nientioned, and 
the executors were required to cause title to the tracts held by bond to 
be conveyed to such devisees. Subsequently the executors brouglit suit 
against Henry O. G. S., and in 1S49 obtained a decree for the conveyance 
to them of the land embraced in his bond to testator. Défendant claimed 
title to a part of this tract, through mesne conveyances, under a deed to 
the same made by the devisees in 1851; and it was shown that he and his 
grantors had pald the taxes thereon since 1850, while plaintiff had paid 
no taxes thereon, nor made any claim thereto, until just prior to the com- 
mencement of the action. There was a William S. who ovnied a tract 
in the same eounty in 1836; but It did not appear that it had been pur- 
chased by testator, or that it was ever cialmed by any one under him. 
By the law of Texas in force in 1836 a bond for a deed reciting payment 
of the considération operated to convey the légal title to the purehaser, 
so that the will operated to pass title to the Henry G. G. S. tract dlrectly 
to the devisees, provided the tract was embraced in the devise, although 
the efCect of such bond was apparently misapprehended by the testator 
and ail parties in interest, as well as by the court, whlch required the 
executors to procure conveyances in such cases. Reld that, presumably, 
the court's decree through mistalie used the name "William S.," instead 
of "Henry C. G. S.," In describing the tract Intended to be assigned to the 
devisees, but that in any event it was clear, from ail the évidence, that 
the tract in controversy was allotted to the devisees, either by the court 
or by agreement of the parties in Interest, as being within the devise, 
and that the trial court did not err in directing a verdict for défendant. 

In Error to tlie Circuit Court of the United States for tLe Western 
District of Texas. 

Clias. W. Ogden, for plaintiff in error. 
Leroy G. Denman, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges, 

McCOEMICK, Circuit Judge. This was an action of trespass to 
try title to land. The pleadings are formai. The land, the title to 
which is involved in this suit, was granted by the governmeut to 
Henry C. G-. Summers. On April 13, 1836, Peter W. Grayson pur- 
chased the land from Summers, paying cash and receiving a bond for 
title. On the 8th of June, 1838, Grayson made and wrote with his 
own hand his last will and testament. The testator died in 1838, and 
his will was duly probated in Galveston eounty, Tex., on April 24, 
1840. It bas (with other provisions not necessary to note) the fol- 
lowing: 

"First. I give and bequeath to my three nephews, Frederick W. Grayson, 
John C. Grayson, and Alfred Grayson, and to my nièce, Mary E. Breckenridge, 
now living in the United States, to be divlded equally among them, ail that I 
may be worth in lands or in other property, after the payment ot my just 
debts and following iegacies, namely: To Doct. Levi Jones, of Texas, and 
Albert T. Burnley, of Kentucliy, 1 give and bequeath ail the lands held under 
title made to me, or secured to be conveyed to me by bond or otherwise, upon 
purchases made on our joint account In the years 1836 and 1837. Said lands 
may be ascertalned by writings under my hand executed to the aforesaltl 
Burnley. * • * With respect to the lands hereby bequeathed to the said 
Jones and Burnley, I malje this exception, and direct that a certain portion 
of them be conveyed to William il. Lambeth, of New Orléans, or any one he 
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may appoint to receive title to the same, thelr qiiantity and location to be 
ascertained by a writlng which I bave made to the said Lambeth, obligatlng 
myself to convey tbem to him. • * • Lastly. I hereby appoint my friends, 
Gall Borden, Jr., James Love, John Borden, and Oscar Farish, executors of 
thls, my last will and testament." 

Of the executors named Gail Borden, Jr., and John P. Borden duly 
qualified, and continued in charge of the estate of the testator cer- 
tainly until the 26th day of September, 1845. How much longer the 
testimony does not show. On the day last named they brought suit 
in the district court for the county of Victoria against Henry C. G. 
Summers, in which they prayed that he may be compelled by a de- 
cree of the court to convey to the petitioners, as the représentatives 
of Grrayson, a good and indefeasible title to the land described in his 
bond for title. The plaintiff testifled: 

"Gail and J. P. Borden, executors of Grayson, had the estate îu charge nntil 
about 1846. On May 25, 1843, the district court for Galveston county had ren- 
dered a decree, in a suit wherein Levi Jones and Albert T. Bumley vrere 
plaintifes, and Gail Borden, Jr., and John P. Borden, executors of Peter W. 
Grayson, were défendants, in which it is recited that: 'This cause came on 
to be heard on the pétition, answer, and the exhiblts flled in the cause. 
Whereupon, it appearing to the satisfaction of the court » * * that the 
said plaintiffs are entitled to the lands specifled, viz. ail the landa purchased 
by said Peter W. Grayson of the foUowing persons, to wit, James B. Miller, 
Léonard Manso, William Summers, Joseph McCoy, William Arrington, Valen- 
tine Garcia, Dugo Garcia, Samuel Williams, John Coffln and Sarah (his wife), 
and Thomas Jackson and wife, • * * and it also appearing that it was the 
intention of the said testator of the said défendants that they, as his execu- 
tors, should convey the said lands to the plaintiffs, It is therefore adjudged, 
ordered, and decreed that the said défendants do convey, in their said charac- 
ters of executors, to the said Jones and Burnley, ail of the said lands so pur- 
chased as aforesaid by their said testator from the persons named, so far as 
they hâve made titles to them or their testator, and that so soon as titles 
can be procured of those lands so purchased as aforesaid, which were held 
by their said testator by title bonds or otherwise, that they convey the same 
or cause them to be conveyed by the original vendees of their said testator to 
the said plaintiffs; the conveyance by the said executors of the lands purchased 
from Léonard Manso to express that the said Levi Jones and Albert T. Bum- 
ley receive the title therefor without préjudice to the rights of William M. 
Lambeth, before referred to in this decree and mentioned in said will.' " 

It would seem from thèse proceedings that the testator, his devi- 
sees, and his executors, and the district court of Galveston county, 
were of opinion that title to the land did not pass by the exécution 
and delivery of a bond for title and thé ]>ayment of the purchase 
price. Tt is to be observed, further, that the will of the testator does 
not vest in his executors the title to the land he had purchased on 
joint account for himself and Jones and Burnley, but devises the 
same to, and vests the title therelo in, Jones and Burnley. The ac- 
tion of Grayson's executors against Henry C. G-. Summers proceeded 
to judgment and decree by default on March 14, 1849, in which Sum- 
mers was required to convey the land to the complainants by a good 
and indefeasible title. A. T. Burnley had executed and delivered 
his power of attorney to Levi Jones (Jnne 23, 1845), authorizing him 
to sell and convey, by or with quitclaim warranty only, ail the lands 
belonging to or claimed by Burnley situated in Texas. On Septem- 
ber 7, 1851, Levi Jones, acting under power of attorney from Burnley, 
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conveyed to Pielding Janes (a brother of Levi Jones) the league of 
land (embracing the land in this suit) for a recited considération of 
$5,000 in hand paid — 

"To hâve and to hold the sald tract or parcel of land, with ail the privilèges 
and appurtenanees thereto belonglng or in any wise appertaining, unto him, 
the said Fielding Jones, his heirs and assigns, forever. And the said Bumley 
hereby blnds hlmself, his heirs, exeeutors, and administrators, against the 
daim or daims of ail persons whatsoever daiming the same, or any part 
thereof, under him or them, to vearrant and forever défend; it being under- 
stood between the parties hereto that this conveyance is intended to be one 
in the nature of qultdaim only, the party purchasing being satisfied of the 
validity of the title of said Burnley." 

The défendant shows a chain of title from Fielding Jones to 
himself, through mesne conveyances, for the land in controversy. 
The proof shows that the taxes were paid in 1850 by Levi Jones for 
Burnley on the entire Henry C. G. Summers league; that from 1852 
to 1859, inclusive, Fielding Jones assessed and paid the taxes on the 
entire league; that from 1860 to 1866 J. S. Turner, under whom the 
défendant holds, assessed and paid the taxes on the entire league; 
that the persons in the defendant's chain of title hâve since annually 
assessed and paid the taxes on the land claimed by him in this ac- 
tion; and that the taxes on the balance of said league, since 1866, 
hâve been assessed and paid by varions other persons claiming under 
Turner. There is no évidence tending to show that the plaintiff, 
or the exeeutors of Grayson's will, or any one else acting for the 
plaintiff, had rendered this land for taxes, or paid taxes thereon at 
or for any time. There is no évidence tending to show that the 
plaintiff, or any person for him, asserted any title to the land in 
controversy until just before the bringing of this suit. 

One of the attorneys for the plaintiff testified on the trial that dur- 
ing the 20 odd years he had lived in Lavaca county the plaintiff had 
claimed other land in the county, but not this land; that this witness 
was agent for the plaintiff under Judge W. P. Ballinger, and repre- 
sented him in connection with the Muldoon land (owned by the plain- 
tiff) and a number of thèse tracts in Lavaca county. Ballinger 
never told him to assert any claim to the land in controversy in this 
suit. Witness knew nothing about it. In référence to use and 
occupation this witness testified: 

"It would be difficult for me to say how many people are living on the land. 
There are a number of people livlng there. — a dozen or more. Some of them 
hâve been living there a good while. I know that a number of them hâve 
been there qnite a while. I do not know exactly the number of years." 

He also testified: 

"There is also in Liavaca county a William Summers survey. I do not 
think I can answer positively the question as to whether I hâve ever been 
able to trace any claim Grayson ever asserted to the William Summers survey. 
I could not give au Idea as to how many people llved on the William Summers 
survey. It is a settled survey. I do not know anything about the title to the 
people who are living on the WiUiam Summers survey. I attended to what 
.Tudge Ballinger sent me in charge. I had no correspondence with him about 
this survey [Henry C. G. Summers]. He never intimated to me that his cli- 
ent claimed the Henry O. G. Summers survey. My agency with him was in 
connection with the Muldoon land. The Muldoon lands were not very valu- 
able; worth about flve or six dollars per acre." 
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On cross-examination he testified: 



"1 do not know that I can make anything like a faîr estimate as to what 
portion of thé Henry C. G. Summers league is inclosed. Until recently most 
of it has been outlylng. The principal part of this league was iminclosed 
pilor to the Institution of this suit The people that llved on It were on small 
places, — small tracts, — ^and were poor people. I cannot say what portion of 
the league has been up to recently uninclosed, but a large portion. I could 
identify on the land the portion of the Henry C. G. Summers league which 
is claimed by the défendant. The portion of the league has not been occupied 
until recently." 

On re-direct examinât! on he said: 

"I did not represent any other land for the Grayson estate, except the Mul- 
doon land. I frequently saw Judge Ballinger In connection with tlie Muldoon 
land, and he never mentioned any claim his client had for the land in contro- 
versy in this case." 

We only notice the tenth assignaient of error, which is to the ef- 
fect that: 

"The court below erred in peremptorily instructing the jury to retum a ver- 
dict for the défendant, E. J. Breckenridge." 

While the testator, his devisees and executors, and the district 
court of Galveston county seem to hâve concurred in the opinion 
that title to land did not pass by the exécution and delivery of a 
bond for title and the payment of the purchase money, it is now, and 
has long been, settled law in Texas that a title bond (such as that 
from Snmmers to Grayson, dated April 13, 1836), showing upon its 
face that the purchase money had been paid, vested full title in 
Grayson nnder the law then in force. This erroneous view or the 
doubts then entertained by the parties interested in Grayson's estate, 
including Grayson hiraself, touching the character of his claim to 
lands held under such title bonds, aids us in the construction of the 
language of his will, and of the action of the court thereon and of the 
executors thereunder. The testator was a man of conspicuous prom- 
inence in Texas at and before the time of the making of his will 
and up to the time of his decease. The executors he appointed were 
leading historié figures in Texas in 1838. The two who qualified, 
Gail Borden, Jr., and John P. Borden, were most intimately acquaint- 
ed with the whole subject of the grants and locations of lands in 
Texas, especially of surveys west of the Trinity river. As eminent 
lawyer and large planter, residing at Galveston and having his 
plantation in Brazoria county, Col. James Love was widely known, 
and enjoyed and deserved the esteem of the great majority of the 
résidents in the Brazos and Colorado valleys. He was the uncle 
of Mr. William P. Ballinger, and on the organîzation of the state 
government after annexation was appointed the first district judge 
of the rirst judicial district of Texas, then including the county of 
Galveston and ail of the counties on the Colorado below Bastrop and 
on the Brazos below Washington. His immédiate predecessor was 
that helpful friend and worthy model for young lawyers, Judge 
John B. Jones. On the day that Mr. Ballinger enlisted for the 
Mexican War, though not then 21 years of âge, Judge Jones, ex 
mero motu, issued to him his license to practice law, and, on Mr. 
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Ballinger's return from the war, admitted him into partnership with 
hiiuself in the practice of law. From this auspicious entry into the 
légal professiou Mr. Ballinger steadily grew in strength and réputa- 
tion as a citizen and a lawyer, early attaining and ever holding his 
place in tbe highest rank. Dr. Levi Jones was one of the original, 
and perhaps the most active and the best known and most generally 
esteemed of the founders of the city of Gralveston. He suffered busi- 
ness reverses in 1848, but his réputation for integrity, intelligence, 
and energy was never impaired. Fielding Jones was judge of the 
district court for the district which embraced the land involved in 
this case at the time the writer of this opinion came to the bar. One 
of the writer's earliest expériences as a lawyer was had as counsel for 
a party plaintiff in the trial of an action of trespass to try title to a 
league of land bef ore that honorable and honored judge in the district 
court for Calhonn county, Tex. Thèse are the men who were friends 
of the testator, connected with him in business and with each other 
in the faithful administration of his estate under his will. 

The distinguished counsel who represents the plaintiff contends 
that the grant to Levi Jones and Albert T. Burniey is limited by this 
language in the will: 

"Said landa may be ascertained by wrltings under my hand executed to the 
aforesald Burniey." 

The language of the devise is: 

"I give and bequeath ail the land held under tttle made to me, or secured 
to be conveyed to me by bond or otherwise, upon purchases made on our 
joint account in the years 1833 Eind 1837." 

That is complète in itself, and the reasonable construction is that 
the lands purchased in 1836 and 1887 were purchased on joint ac- 
count. It is to be remembered that on the 13th of April, 1836, the 
war between the Texas colonists (then provisionally organized as the 
republic of Texas) and the republic of Mexico was flagrant in the 
field where this land is situated. The Alamo had fallen, the little 
Texas army had retired from Gonzales across the Colorado, and 
then had crossed the Brazos, and ail of the country west of the 
Brazos was fuUy occupied and being scoured by military forces 
hostile to the American settlers. Thèse settlers, men, women, and 
chiidren, had ail retired, or were retiring, before the invading army. 
Nearly ail of the men were in the retreating army. It was then that 
thèse purchases on joint account began. Many of them were doubt- 
less made in the camp by patriots of strongest faith from patriots 
whose faith was shaken or lost. At that time, and for several years 
thereafter, extending beyond the time of the probate of Mr. Gray- 
son's will, more than nine-tenths of ail the land that had been 
granted and surveyed in that section of the country was entirely 
unoccupied by or for the grantees. It is not only reasonable to sup- 
pose, but almost absolutely certain, that most of the purchases made 
in the spring of 1836 by Mr. Grayson on joint account for himself 
and Jones and Burniey were made from persons who were leaving 
the country, or from those who did not then expect to be able to hold 
their lands. The vendors had been sparsely scattered over a wide 
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extent of territory, and their land grants were equally widely scat- 
tered. It does not appear on the face of the will, or anywhere in 
the record, whether the testator was at the time of making the will 
at bis home in Texas, or was in the state of Kentucky. The proof 
shows that he died in Kentucky, in which state Mr. Burnley resided, 
and among the opening words of the will are thèse: "Feeling at the 
présent moment the uncertainty of life." The fact is not meutioned 
in the record, but it is matter of public history that Mr. Grayson 
died by his own hand, and very soon after the date of the exécution 
of this will. 

The mémorandum given to Mr. Bumley, and referred to in the 
will, would be useful to aid his executors and devisees in discovering 
the location of the différent tracts of land constituting parts of his 
estate, and useful to Mr. Burnley to aid him in ascertaining the loca- 
tion of the lands purchased on joint account It appears from the 
judgment in the case of Jones and Burnley against Grayson's exec- 
utors that there were two exhibits attached to their pétition, — one 
of which, marked "Exhibit B," appears to hâve been the "writings 
under my hand executed to the aforesaid Burnley," and the other, 
marked "Exhibit G," to hâve been the paper described in the will 
as "a writing which I hâve made to the said Lambeth, obligating my- 
self to convey them [lands] to him," which has respect to the lands 
bequeathed to Jones and Burnley, and expresses a limitation thereon 
to the effect "that a certain portion of them be conveyed to William 
M. Lambeth, of New Orléans, or any one he may appoint to receive 
title to the same; their quantity and location to be ascertained by a 
writing which I hâve made to the said Lambeth." The pétition and 
thèse exhibits thereto hâve been lost, but the judgment shows that 
Exhibit C embraced the one-fourth part of the lands purchased of 
Léonard Manso, and the judgment ordered and decreed that Gray- 
son's executors convey to Jones and Burnley the lands purchased by 
their testator from the persons named in the decree, so far as they 
had made titles to them or their testator, and that, so soon as titles 
could be produced of those lands which were held by their testator 
by title bonds or otherwise, they convey the same, or cause them to 
be conveyed by the original vendees of their testator, to the plain- 
tiffs, — the conveyance by the executors of the lands purchased from 
Léonard Manso to express that the said Levi Jones and Albert T. 
Burnley receive the title therefor without préjudice to the rights of 
William M. Lambeth, before referred to in the decree and mentioned 
in the will. 

Among the parties named in the decree as those from whom pur- 
chases had been made by the testator on joint account appears the 
name of William Summers, and the name of Henry C. G. Summers 
does not appear. This decree was made on May 25, 1843. The 
minute entry of the judgment is ail that now remains in existence of 
the record in that case. It may be that Mr. Grayson had known 
both Henry C. G. Summers and William Summers, and by inadvert- 
ence or lapse of memory wrote the wrong name in the mémorandum 
of vendors which he gave to Mr. Burnley; or it may be that the 
parties to the suit of Jones and Burnley against Grayson's executors, 
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and the clerk who made tlie minute entry of the judgment, knevv both 
William Summers and Henry C. G. Summers, and, without accu- 
rately comparing the entry of the names in the decree with the 
names in the mémorandum, by oversight or inadvertence wrote the 
name of William Summers in the decree. However tbis may bave 
been, what seems to us from the whole proof to be certain is that 
Jones, representing himself and Burnley, and the executors, repre- 
senting impartially ail the beneficiaries under the will of Grayson, 
made a classification and allotment of the lands bequeathed to the 
spécial devisees, and that in this adjustment and settlement the 
land purchased by the testator from Henry 0. G. Summers was by 
them found to be a part of the lands purchased by the testator on 
joint account with Jones and Burnley, and was set aside to them 
and taken charge of by Jones as soon as the action by the executors 
on the bond for title, which was brought in 1845 in Victoria county, 
had proceeded to judgment; that he paid the taxes on the whole 
league for the year 1850, and that his vendee, Fielding Jones, paid 
the taxes on the entire league for the years 1852 to 1859, inclusive; 
that on February 1, 1859, Fielding Jones mortgaged the entire league 
to secure a loan of |2,000; that on May 4, 1860, he sold the entire 
league by gênerai warranty to J. S. TUmer; that Turner paid the 
taxes on the entire league from 1860 to 1866, and the défendant 
and those under whom he holds title hâve annually paid the taxes 
on the land involved in this case; that neither the plaintiff nor any 
person for him set up any claim to aoy part of the Henry C. G. Sum- 
mers league of land until a short time before the flling of this suit. 
It is not shown that either he or any person for him paid taxes on 
any part of the Henry G. G. Summers league of land. It is shown 
that a league granted to William Summers, located in the same 
county, is, and for many years has been, fully occupied by numerous 
settlers. There is no évidence tending to show that the plaintiff, 
or any person for him, has ever claimed any part of the William 
Summers survey. 

We refrain from any discussion of authority on the subject of the 
presumption of a grant, as, in our view, the leaming on that sub- 
ject has no application to this case. The proof satisfles us that a 
reasonable and impartial mind must conclude and présume there- 
from that the league of land granted to Henry C. G. Summers, and 
by him sold by title bond in April, 1836, to the testator, was pur- 
chased by the testator on joint account for himself and Burnley and 
Jones, and that at some time prior to September 7, 1851. the date of 
the conveyance to Fielding Jones, this league had been duly allotted 
to the portion of lands devised to Jones and Burnley. We therefore 
conclude that the circuit court did not err in its instruction to the 
jury to flnd for the défendant. The judgment of the circuit court is 
afflrmed. 
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In re LORILLARD. 

(Circuit Court of Appeals, Second Circuit. Aprll 13, 1901.) 

No. 137. 

On Pétition for Eehearing, Denied. 
For former opinion, see 107 Fed. 677. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The points suggested were not over- 
looked by the court, as may be inferred from a perusal of the opinion. 
The contention of the appellant is not only highly technical, but un- 
meritorious and inéquitable. Pétition for rehearing denied. 



In re SCHULLER. 

(District Court, B. D. Wisconsln. May 13, 1901.) 

Bankruptct— Validity of Lien— Bankrupt's Biqht of Exemption. 

Under the laws of Wisconsln, whlch give a right of exemption from a 
stock In trade to the value of $200, the goods to be selected by the 
debtor, a mortgage taken by a créditer on the entire stock of an Insol- 
vent debtor, which exceeds $200 in value, -within four months prlor to 
the debtor's bankruptcy, and with knowledge of the Insolvency, Is 
avolded as a préférence by the bankrupt as to ail the goods, where the 
rIght of exemption is walved by the bankrupt, both on the ground that 
the mortgagee cannot claim the exemption on behalf of the debtor under 
the State law, and for the further reason that, the exempt goods never 
having been selected, If the mortgage be treated as applying to them 
alone it is vold for uncertainty of description. 

In Bankruptcy. On question certifled by référée. 

The bankrupt was the owner, when she flled her voluntary pétition in bank- 
ruptcy of a stock of millinery goods, of whlch the actual value was only 
about $30 in excess of the exemption of $200 allowed by the Wisconsin stat- 
ute. Nineteen days prier to such flling the bankrupt made a chattel mort- 
gage, to secure her pre-existing indebtedness, to Gage Brothers & Oo., upon 
certain household furniture and "ail her millinery stock" then in the store, 
for $449.31. In the schedule which accompanied her pétition the stock of 
goods was mentioned, and her clalm noted for an exemption of $200 in 
amount, but subsequently she flled a notice that she clalmed only the house- 
hold goods enumerated, and that she renouuced and surrendered "any rlght 
or claim to any other goods or articles" as exempt; and the stock of goods 
was thereupon sold by the trustée under stipulation whereby the claim 
made by the mortgagee to the portion which was subject to exemption was 
reserved for the court to détermine on an application for distribution of the 
proceeds. The question certifled by the référée thereupon is, in substance, 
whether the mortgage is valid to the extent of the mortgagor's exemption, 
notwlthstanding the waiver and surrender of such exemption by the latter. 
On behalf of the mortgagee It is expressly conceded that the terms of the 
bankrupt act render the mortgage "vold as to creditors so far as it covered 
non-exempt property," and that It was taken for a pre-existing indebtedness, 
and with knowledge that the debtor was Insolvent. 

Bloodgood, Kemper & Bloodgood, for Gage Bros. & Ce, mortga- 
gees. 
Burke, Price & Cowen, for trustée. 
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SEAMAN, District Judge (after stating the facts). For the pur- 
pose of ascertaining the rights of the bankrupt to exemptions, the 
act of congress adopts the provisions of the state statute (section 6), 
and then requires that the exempt property be set apart by the trus- 
tée, and that he "report the items and estimated value thereof to the 
court." Section 47, subd. 11. Questions as to the rights of creditors 
who hâve obtained préférences in security upon exempt property, or 
by an express waiver of exemption in favor of certain creditors, are 
not well settled; and if the case presented were one of a mortgage 
given under lilie circumstances upon property which was speciflcally 
exempt, or even upon stoclî in trade not exceeding |200 in value, the 
solution VFOuld not be free froni dififlculty. In this instance, however, 
the inquiry is simplified by the fact that the mortgage covers the en- 
tire stock, without specifying any claim of exemption or any exempt 
portion, and the value exceeded the amount of $200 allowed for an 
exemption under the Wisconsin statute. Section 2982, subd. 8, St. 
Wis. 1898. Conceding it to be an unlawful préférence, within the 
terms of the bankrupt act, when applied to the stock of goods as de- 
scribed, the mortgagee claims that the lien is valid, nevertheless, to 
the extent of an exemption allowance, and confers the right to hâve 
sueh portion set apart for his beneflt, though the mortgagor refuses 
to exercise her exemption rights in the property. I am of opinioD 
that this claim is untenable, upon either of two grounds: 

1. The right of exemption is a personal privilège granted to thf 
debtor, which he can exercise or waive, and, unless otherwise provid 
ed by the statute, it cannot be exercised by any other person; and 
the Wisconsin statute supra requires the claim and sélection to be 
made by the debtor, or on his behalf, with an exception in favor of a 
wife, and confers no such right on a mortgagee. In Edmonson t. 
Hyde, 2 Sawy. 205, Fed. Cas. No. 4,28.5, the right of a mortgagee to 
set up such claim as against an assignée in bankniptcy was consid- 
ered, — the case being one of a fraudulent conveyance which included 
exempt property, — and the court held: "If the bankrupt does not 
choose to assert any claim to hâve it exempted, • ♦ • the mort- 
gagee is in no position to claim it as against the assignée." See 
Thomp. Exemp. § 438. 

2. The second ground, however, goes to the substance of the mort- 
gage, and renders it void for uncertainty if interpreted as a separate 
mortgage of the exempt stock. The décisions of the suprême court 
of Wisconsin furnish définitions of the nature of this exemption, and 
of the effect of reserving it in gênerai tei-ms from a mortgage upon 
the stock of goods, from which no other déduction is admissible. 
The contention is that the mortgage must be treated as covering the 
exemptions alone, — in effect, as describing "ail of the exempt share 
of said stock of goods." But, so read, no spécifie goods would be de- 
scribed, and the mortgaged property could be ascertained only when 
a sélection was made by the mortgagor out of the mass. With no 
such sélection and séparation made at or before the time of making 
the mortgage, and thus described in its teiins, the mortgaged prop- 
erty was neither speciflcally described, nor was it capable of identifi- 
cation until the mortgagor exercised his option by setting it apart. 
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In Povler v. Haut, 48 Wis. 345, 4 N. W. 481, the like question arose 
in respect of a mortgage which described "the entire stock," except- 
ing therefrom certain articles "and stock in trade to tlie amount of 
two hundred dollars," and tlie court thereupon holds: 

"This exception leaves in the mortgagor a proportlonate interest in each 
article mortgaged as $200 Is to the whole value of the property, uncertain 
and unsevered, aud whlch is unseverable and Incommutable, except by some 
future act of the parties, or the mortgage leaves a right of future sélection 
of any of the property to the mortgagor of the value of $200, the residue 
of which can be ascertained only by such sélection; and, in either view, such 
uncertainty of description renders the mortgage void." 

In Zielke v. Morgan, 50 Wis. 560, 7 N. W. 651, this provision for ex- 
emption is thus characterized : 

"This is not a spécifie exemption, which, it has been held by this court, 
need not be claimed by the debtor, but which the officer talies at his rislj, 
as In Gilman v. Williams, 7 Wis. 329, 76 Am. Dec. 219, and many other cases; 
nor is It a case where ail the property does not exceed the exemption, and 
which is therefore spécifie. It Is an exemption of goods, as stoclî in trade, 
of the value of $200, part and parcel of a stocli of goods of the value of 
several thousand dollars, which must necessarily be seleeted and set apart, 
and rendered speciflc and certain, by some one; and the question is, by 
whom? Such an exemption has been recently held by this court to be so 
uncertain and undetermined as to render a ehattel mortgage absolutely void 
for uncertainty, in which such an exemption is excepted and reserved. 
Fowler v. Hunt, 48 Wis. 345, 4 N. W. 481. Within the reason of that case, 
it might properly be held that such an exemption is void and inoperative 
until made certain by sélection." 

And in Bong v. Parmentier, 87 Wis. 129, 58 N. W. 243, the author- 
ities are reviewed, and this doctrine reaifirmed as to the nature of 
such exemption. 

On the view thus indieated, the mortgage must be held inoperative, 
and the daim of the mortgagee to be paid out of the proceeds in the 
hands of the trustée is ovemiled, The answer, accordingly, is certi- 
fied to the référée for further proceeding in conformity with this 
opinion. 



In re WITTENBERG VENEEB & PANEL CO. 
(District Court, E. D. Wiseonsin. May 4, 1901.) 

1. Bankruptcy—Pkefbuence — Tbansfer WniiiB Solvent. 

An assignment or transfer of fire Insurance policies by the Insured as 
collatéral security for an antécédent debt Is not rendered void as a 
préférence by the banlîruptcy of the insured within four months there- 
after, under Bankr. Act 1898, § 60, where at the time the transfer was 
made the Insured was solvent, within the meaning of the act, and be- 
came insolvent only by reason of the fire which destroyed the insured 
property. 

3. Insurance— Transfer of Intekest in Poi.icv— Validitt. 

A corporation mortgagor procured a further loan from the mortgagee, 
and at the time agreed that policies of Insurance on the mortgaged prop- 
erty, which were payable to the mortgagee as his interest might appear, 
should be kept in force, the premiums to be paid by him If the mort- 
gagor was unable to pay them, and should staud as collatéral security 
for the new loan. A note for such loan was executed containing a 
clause reciting the deposit with the payée of "certain property as stated 
below, as collatéral security," and the further description, "Fire Insur- 

108 F.— 38 



594 108 FBDBKAIi REPORTER. 

ance poUcles shonld fire occur." The pollcles on thô property were not 
In the possession of either of the parties, but were In the custody of the 
agent through whom they were procured, and who was to renew them 
as occasion required. Eeld, that the transaction was not a common-law 
pledge, to the validity of which an actual delivery of the pollcles was 
essential, but an agreement glring the créditer a bénéficiai Interest in 
the Personal contract of Insurance, from which arose an équitable lien 
upon the proceeds of the pollcles In his favor, a loss having occurred, 
and the companles having paid the same without objection. 
8. Same — Tbansfbb Aftbb Loss — Phiob Equities.- 

The attachlng of riders to Insurance pollcles under which a loss had 
occurred, by direction of the assured, maklng such loss payable to a 
créditer holding notes of prlor date, where there had been no deflnlte 
agreement prevlously for such security, gave the credltor only such inter- 
est In the proceeds as the assured then possessed, and subject to ail 
equities outstandlng against such proceeds In favor of others before the 
loss occurred. 

In Bankruptcy. On review of a portion of the order made by the 
référée respecting the disposition of a fund arising ont of fire insur- 
ance placed upon the property of the bankrupt, and the payment ol 
the loss thereunder. 

The fire occurred shortly before the commencement of the proceedings in 
bankruptcy, and, the gênerai llability of the insurers belng undisputed, they 
hâve paid In the amount of the Insurance as adjusted, $11,833.35, to be 
awarded to each claimant as the court shall decree. It Is further undis- 
puted that the Wlttenberg Veneer & Panel Company was not Insolvent, 
within the meanlng of the bankrupt act, prlor to the loss by flre, but be- 
came Insolvent through such loss. Clalms allowed In favor of Edward 
Daskam, as mortgagee, for $6,000 and Interest, and for $736.10 and Interest. 
covering payments made on his behalf for Insurance premlums, are not 
contested. The remalnlng sum Is clalmed (1) by the trustée as belonging 
to the estate in bankruptcy; (2) by Edward Daskam on an Indebtedness for 
whleh he allèges the Insurance was held as collatéral; and (3) by R. W. Eob- 
erts on an Indebtedness for which two of the pollcles are alleged to be held 
as collatéral; and either of thèse clalms by way of lien Is in excess of the 
fund so remaining. The finding by the référée upon thls Issue is In favor 
of Eoberts, and each of the other claimants pétitions for review of thls por- 
tion of the order. 

Felker, Stewart & McDonald, for trustée. 
Goodrick & Hay, for R. W. Roberts. 
Mylrea & Bird, for Insurance Co. 
T. W. Hogan, for Edward Daskam. 

SEAMAIJ, District Judge (after stating the facts as above). The 
raanufacturing plant and stock of the Wittenberg Veneer & Panel 
Company were destroyed by fire on July 23, 1899, and the corpora- 
tion, becoming insolvent thereby, made an assignment for the ben- 
eflt of creditors, August 1, 1899. Proceedings for involuntary bank- 
r-uptcy were commenced October 19, 1899. When the fire occurred 
six insurance policies remained in force, aggregating $12,500, — two 
written in 1898, covering |3,500, and four renewals made June 1, 
1899, for |9,000, — and each containing a clause for payment of loss 
to the mortgagee as its or his interest may appear. Other policies 
to the amount of $2,500 had lapsed. After the adjudication of bank- 
ruptcy, the loss was adjusted at $11,833.35, and was paid to the trus- 
tée for distribution herein, as ordered by the court. The triangular 
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controversy over the portion of this fund which remains, after pay- 
ing up the mortgage and the advances for insurance premiums, is 
substantiallj this: (1) The trustée contends — First, that no pledge 
of the insurance or lien of any character was created in fact to se- 
cure either Daskam or Roberts as creditors; and, second, that both 
transactions are void as préférences, within the terms of the bank- 
ruptcy act, in any view of the testimony. (2) Edward Daskam claims 
an équitable assignment or lien, based upon contract, whereby the in- 
surance was to stand as security for a loan of $-1,000 made by him 
through the First National Bank of Antigo, but with no manual de- 
livery of the polieies, no policies specified, and no clause inserted to 
make the loss thus payable. (3) R. W. Roberts bases his claim up- 
on notes made by the corporation, and renewed from time to time, 
amounting to about |8,600, and upon a clause made July 21, 1899, 
when ail the notes were past due, annexed to the two policies issued 
in 1898, providing for payment of loss to Roberts. 

1. The first question raised by the trustée, whether a lien was creat- 
ed in either transaction, involves the considération of each claim 
upon the merits; but the second objection challenges the validity of 
the alleged liens, under the provisions of section 60 of the bankrupt 
law, and the bearing of the statute may well be considered at the 
threshold of inquiry. It is true that the transaction on which the 
création of a lien dépends in each claim falls within the period of 
four months preceding the flling of the pétition in bankruptcy ; but it 
is equally true, under the testimony, that the corporation was sol- 
vent, within the définition of tlie act, up to the occurrence of the fire, 
on July 23d. The inhibitions of section 60 apply only to préférences 
given when the debtor is insolvent in fact, and if a lien was perfected 
before the fire, in the case as presented, it is not alïected by that 
section, although it may remain open to question under section 67, as 
to "a présent considération." On the other hand, if actual delivery and 
possession of the insurance policies was essential to the création of 
the lien in either case, the testimony is satisfactory, if not in ail par- 
ticulars clear, that the policies remained in the hands of the insur- 
ance agent, and there was no manual delivery to either claimant un- 
til after the fire, Unless the agent can be regarded as the custodian 
for thèse claimants, there was no actual delivery, and, on the view 
assumed, the lien would become elïective only after the existence of 
the insolvency produced by the fire. If such is the case found under 
either daim, the question would remain whether the claimant then 
"had reasonable cause to believe his debtor to be insolvent" as the 
resuit of the fire (vide In re Eggert, 43 0. C. A. 1, 102 Fed. 735, 741), 
and the answer would not be diflûcult under the circumstances dis- 
closed. It becomes necessary, therefore, to ascertain the character 
and constituents of the claims, respectively, to détermine their status, 
both under the gênerai rule and under the bankrupt act. 

2. Edward Daskam held a mortgage on the plant of the corpora- 
tion for the principal sum of -f 6,000, which covenanted for insurance 
to be made payable to the extent of his interest, and ail policies so 
provided. In the spring of 1899 he made a further loan of |4,000 to 
the corporation, through the First National Bank of Antigo, under 
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circumstances and tenus which are shown by the testimony substan- 
tially as follows: In January, 1899, the corporation required means 
for its opération, and the président, together with Edward Daskam, 
applied to the bank above mentioned for a loan of |5,000. A tripar- 
tite paroi arrangement was then made — and on the part of the bank 
recited in a letter of January 12th — that the bank would loan thaï: 
amount, upon indorsements to be given by Daskam, together with his 
mortgage on the plant to be placed as collatéral, and Insurance on the 
plant to be payable to the bank in case of loss. When the money 
was furnished, however, the amount was made |4,000 instead of |5,- 
000, advanced at several times on the personal notes of Edward Das- 
kam to the bank, with the mortgage and Insurance as collaterals, and 
without notes on the part of the corporation ; so that the transaction 
was carried ont as (1) a loan by the bank to Daskam, and (2) a si- 
multaneous loan by Daskam to the corporation. In accordance with 
this final arrangement, after completion of the advances, on May 15, 
1899, the corporation debtor made a promissory note for $4,106 (cov- 
ering the accrued interest), payable to the order of Edward Daskam 
on or before August lOth, containing a printed clause which recited 
the deposit with the payée of "certain property as stated below, as 
collatéral security to this note," with provision for sale in case of de- 
fault, followed by this description only in writing: "Fire Insurance 
policies should flre occur." And this instrument was likewise depos- 
ited with the bank as further collatéral. Tfie testimony of the three 
parties to thèse transactions concurs in showing the oral agreements 
which led up to the making of the instrument of May 15th; that they 
expressly agreed that Insurance was to be kept up on the property of 
the corporation as security for this loan; that the agent was "to re- 
new the policies from time to time," and, if the corporation "was not 
able to take care of the premiums," the bank and Edward Daskam 
"were to look after it and pay." In the opinion flled by the référée, 
it is held that thèse oral agreements were merged in the writing of 
May 15th, and that the testimony referred to was inadmissible (cit- 
ing Godkin v. Monahan, 27 C. C. A. 410, 83 Fed. 116); but I am of 
opinion that this testimony does not tend to contradict or vary the 
writing; that it is needful to explain the terms which are otherwise 
indefinite, and thus becomes admissible to show the meaning of the 
transaction. No policies are pointed ont and none appear to hâve 
been delivered with the writing, and, while there is testimony tend- 
ing to show that some of the policies of Insurance were at indefinite 
times in the course of the transaction in the hands of the bank, it 
clearly appears that ail of the policies were in the hands of the in- 
surance agent at and before the time of the fire. It further appears 
Ihat the premiums were not paid up until after the fire, and then by 
the bank, presumably under the pre-existing understanding with the 
agent ; that iramediately after the flre the agent sent the two policies 
of 1898, containing the clause in favor of Roberts, to the insured, by 
mail, pursuant to the direction given July 21st, and delivered the 
other policies to the bank on its demand; and that no objection is 
raised by the Insurance companies upon either of thèse facts. 



IN RE WITTENBERG VENEER &■ PANEL CO. 597 

The testimony shows, therefore, that it was the intention of the 
parties in maliing and accepting the loan that insurance was to be 
kept up on the property of the debtor to stand as security for the 
advances so made, and the f urther question to be considered is this : 
Was a contract made to that end which is enforceable against the 
insurance proceeds? The référée held that the contract was one of 
pledge only; that "the thing jjledged was not taken possession of"; 
and concluded that no pledge was perfected. If thèse premises were 
rightly assumed, the conclusion was inévitable, as possession is "of 
the very essence" of such contract. Casey v. Cavaroc, 96 U. S. 467, 
477, 24 L. Ed. 779. I am of opinion, however, that the transaction 
was not a "pledge," within the common-law définition of that tenn, 
but was an agreement for a bénéficiai interest in the personal con- 
tract of insurance, — a mère chose in action, — ^from which an équit- 
able lien arises in favor of the promisee against the proceeds. 1 
Jones, Liens, c. 2; Wylie v. Coxe, 15 How. 415, 14 L. Ed. 753. Thèse 
propositions are well established by the authorities: That the 
policy of insurance is a mère personal contract between the assured 
and the underwriter, to indemnify the former against any loss he 
may sustain by the destruction of the insured property; that it is a 
chose in action, and an interest in the proceeds may be assigned by 
paroi as well as by deed; that no right to the benefits of the policy 
attaches in favor of either mortgagees or creditors, in the absence of 
a trust or contract to that effect; and that an équitable lien arises 
in favor of either mortgagee or creditor when the assured enters into 
contract in any form that the proceeds shall be so applied, no valid 
objection to the transaction being raised by the insurer under any 
provision of the policy. This gênerai doctrine as to the nature 
of the insurance contract, and an appropriation of payment by the 
assured, is stated in the text-books, and many cases citud on the 
argument, — most frequently in référence to the claims of mortgagees 
to the proceeds, — and with the remark, in some instances, that 
"third persons, having an insurable interest in the property," may thus 
receive the benefits of the insurance. If the possession by the substi- 
tute payée of an insurable interest was thus intended to be recog- 
nized in the earlier cases as a requisite for the lien, aside from re- 
strictions made in the policy, that distinction no longer prevails, and 
is clearly set aside by the décision in Wheeler v. Insurance Co., 101 
U. S. 439, 441, 25 L. Ed. 1055. Indeed, the raie upheld in that case 
seems to be décisive in favor of the claim under considération hère, 
and the foUowing are deemed sulHcient additional citations for the 
several propositions stated above: Carter v. Rockett, 8 Paige, 437; 
Nordyke & Marmon Co. v. Gery, 112 Ind. 535, 13 N. E. 683; Merrill 
v. Insurance Co. (Mass.) 47 N. E. 439; Eichardson v. White (Mass.) 
44 N. E. 1072; Dickey v. Bank (Md.) 43 Atl. 33; Heller v. Bank (Md.) 
43 Atl. 800, 45 L. R. A. 438; Williams v. Ingersoll, 89 N. Y. 508, 521; 
Griffey v. Insurance Co., 100 N. Y. 417, 3 N. E. 309; Miller v. Aldrich, 
31 Mich. 408; Swearingen v. Insurance Co., 52 S. C. 316, 29 S. E. 
723; Carrington v. Eastman, 1 Pin. 650; Baillie v. Stephenson, 95 
Wis. 500, 70 N. W. 660. And thèse fédéral cases, which are well 
in point on ail phases: Stout v. Milling Co. (C. C.) 13 Fed. 802; 
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Aultman v. McConnell (0. C.) 34 Fed. 724; In re Little Eiver Lumber 
Co. (D. C.) 92 Fed. 585. 

On my understanding of the doctrine thus sustained, the claimant 
Daskam is entitled to an équitable lien, of rank dating from May 
15th, wLen the written instrument was made, if not of the prior date 
of the oral agreement. Actual delivery of the policies, and con- 
tinuous possession by the transférée, are not indispensable to create 
and préserve such lien (Spring y. Insurance Co., 8 Wheat. 267, 5 
L. Ed. 614, and cases cited), as in the case of the common-law pledge, 
although the fact of delivery or nondelivery may be important in 
many instances as évidence bearing upon the question of complète 
exécution of the agreement for a lien. In the présent case the 
policies were not in the hands of the assured, but were held by the 
insurance agent, — with the possible exception, before mentioned, 
of policies deposited for a time in the bank under the agreement, — 
and it is obvious that the custody of the agent was there treated by 
the parties as sufiQcient performance of that part of the agreement. 
Equity will so regard the possession on this inquiry as to the true in- 
tention of the transaction. 

3. The claim of E. W. Koberts remains to be examined, and the 
primary question is whether it présents equities which outrank the 
lien found in favor of Daskam, as above indicated. If not, the ex- 
istence of a lien in fact, and its standing under the bankruptcy act, 
are immaterial, for the reason that précèdent allowance of the Das- 
kam claim exhausts the insurance fund. Solution of the inquiry in 
that view is not difficult. There is no proof that any equity attached 
in favor of Eoberts prior to July 21, 1899, when the agent placed on 
the two policies of 1898, by direction of the assured, the clauses or 
riders that loss vpas payable to Eoberts. This was by way of secur- 
ity for past-due notes, and with no deiinite agreement for such se- 
curity when the notes were made or when the indebtedness was 
contracted. It is true that preliminary talk appears about insur- 
ance, coupled with a mortgage to seeure the loan, but it was of in- 
definite suggestions only, and neither the original loans nor renew- 
al s of the notes were made upon the condition or promise of such 
insurance. Up to July 21st, for aught that appears, there was 
neither express request on one side nor promise on the other for such 
security. The mère fact that the assured directed the making of 
such provision at that time, either voluntarily or.by solicitation, can 
give JRoberts no standing in equity over the pre-existing lien of Das- 
kam. He acquired, at the utmost, such interest only as the assured 
possessed and had the right to give, — a mère équitable interest, and 
subject to ail the equities outstanding against it. Fairbanks v. Sar- 
gent, 104 N. Y. 108, 115, 9 N. E. 870, and authorities cited. Surely, 
that must be the rule applicable hère, where there was no new con- 
sidération for the arrangement, and no act of delivery or acceptance 
of the provision before the loss occurred. The policies were not 
negotiable instruments, were not even assignable at common law, 
and, while their face appearance and possession may hâve carried the 
import of ownership, such import is of prima facie value only. The 
mère bcna fldes of an équitable transférée of the policy will not over- 
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ride a prîor equity of like bona fides. On tMs vîew, the Eoberts 
olaim is subordinate to that of Daskam, and the order of the référée 
mnst be overmled, with direction to enter an order in favor of the 
claimant Daskam in accordance with this opinion. Let the ruling 
be so certified". 



In re MAÏER. 
(ClrcBlt Court of Appeals, Seventh Circuit. May 9, 1901.) 

No. 747. 

1. Bankruptct— Order Detbrminino Claim to Hombstbad Exemption— 

PlNALITY— AbSCOUDIN» OF BANKRUPT IN CONTEMPT. 

An order made by a court of bankruptcy under the authorlty conferred 
by Bankr. Act, § 2, cl. 11, determining in gênerai terms the location and 
extent of a banljrupt's homestead exemption, but committing the matter 
to the référée to flx its boundaries, is interlocutory, and not a final adjudi- 
cation; but, even if final, It remains subject to the power of the court to 
set it aside during the term, and the court is justified in exercising such 
power where it is made to appear that the bankrupt is In contempt of 
an order requiring him to pay to the trustée a sum of money which he is 
wrongfuUy withholding, that he failed to include In his sehedule other 
money and property of large amount which he fraudulently transferred, 
and that since the making of the order he, with his wife and family, 
has abandoned his résidence in the alleged homestead and left the coun- 
try; and upon a rehearing of the daim to the homestead exemption such 
acts of the bankrupt may properly be considered upon the question of 
his good falth in relation to such claim. Whether the bankrupt in such 
case has such standing in court as entitles him to be heard by counsel, 
or to maintain a pétition for review, quaere. 

2. Same— TiTLB TO Homestead— Abandonmbnt aftee Adjudication. 

TJnder the provision of Bankr. Act, § 70a, that the trustée shall be 
vested with the title of the bankrupt as of the date he was adjudged a 
bankrupt, "except in so far as it is to property which is exempt," where 
the location and extent of a bankrupt's homestead are uncertain and in 
dispute because of his excessive claim, the title to ail the property may 
properly be treated as vesting in the trustée sub modo, subject to such 
exemption as shall flnally be awarded and deflned, and especially where. 
as under the laws of Wisconsin, the bankrupt had power to alienate the 
property by his individual conveyance, subject, in case he was marrled, 
only to a réservation of the homestead right; and where, before such 
award or setting aside of the homestead has been made, it is aban- 
doned by the bankrupt and his family, the title of the trustée becomes 
absolute for the beneflt of the estate. 

Jenkins, Circuit Judge, dissenting. 

In Keview of an Order of the District Court of the United States 
for the Eastern District of Wisconsin. 

On August 19, 1899, Charles Mayer was duly adjudged an Involuntary bank- 
rupt, and ten days later filed in the proceeding a sehedule, in which he 
claimed the exemption of certain real estate, on which were a double brick 
building and a frame dwelling, as a homestead under the laws of Wisconsin. 
This claim the trustée declined to allow, and the référée, being In doubt 
"whether the bankrupt is entltled to claim the entire property as exempt, 
or whether the dwelling bouse alone should be set apart to him as exempt, or 
whether the north half of the building which he now occupies should be 
alone set apart to him as his homestead," on November 17, 1899, certifled the 
question, with the évidence taken and his flndings thereon, to the judge of 
the court for détermination, and upon considération thereof the judge, on 
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Tebmâry 8, 1800, handed down an opinion, In pursnance of whtch on the 
Bame day an order was entered "that the north half of the flat clalmed by 
the banknipt as exempt be so set apart as the homestead of the bankrupt 
pursuant to the opinion of the court thls day flled." From that opinion we 
quote the foUowlng: 

"In June, 1899, a few weelis prier to the commencement of the Involuntary 
proceedlngs In banljruptcy, the lower north flat being vacated by its tenant, 
the bankrupt and his wife moved into and hâve since occupied that portion, 
the frame building being occupied by his brother and son, who were constant 
niembers of the famlly, and further used for storage purposes. The bankrupt 
testifies in substance that he bullt the flats wlth intention to occupy them as a 
homestead, that he moved In pursuance to such purpose, and further Intended 
to open an outrance through the party wall between the north and south 
flats; also, that he never abandoned the frame building as a homestead, and 
now clalms the same as part thereof . The question certifled présents the f ol- 
lowlng phases: (1) Whether exemption can be applied to the whole lot, nud, 
if not, whether it must be set apart (2) In the frame dwelling house alone, (3) 
In the double flat building as a -whole, or (4) In the north half only. Déci- 
sions of the suprême court of the state are controUing in the solution of thèse 
inquiries, and I am of opinion that they cover each phase to such extent, 
at least, that no aid can be derlved from the cases cited by counsel from 
other Jurisdlctlons. My conclusions are: (1) On the authorlty of Oassel- 
man v. Packard, 16 Wls. 114, 82 Am. Dec. 710, Jarvals v. Moe, 38 Wis. 440, 
and Schoffen v. Landauer, 60 Wis. 334, 19 N. W. 95, It is clear that the ex- 
emption cannot embrace more than one dweUing house and so much of the 
lot as Is separately used therewlth within the quarter acre, and that buildings 
not occupied in that connection, wlth the appurtenant land, are excluded, al- 
though both buildings are wlthln the quarter-acre llmit. (2) The only dlffl- 
culty in dlsposlng of the contention of the trustée that the frame dwelling 
should be set apart for homestead arises out of the rapacious claim of the 
bankrupt that he retained its use as such whlle entering into occupancy of 
the new building for llke purpose." The foUowing cases are also cited and 
commented upon: Palmer v. Hawes, 80 Wis. 474, 50 N. W. 341; In re 
Lammer, 7 Biss. 269, Fed. Cas. No. 8,031; Phelps v. Kooney, 9 Wis. 70, 76 
Am. Dec. 244; Harrlman v. Insurance Co., 49 Wls. 71, 5 N. W. 12. And the 
opinion concludes In this -wise: "But the south half is clearly made a distinct 
structure on the center Une of the party wall exteuded to the rear of the 
unoccupled portion of the lot, and cannot be Included in the exemption. It is 
therefore certifled to the référée that the homestead be so set apart In the 
north half of the flat upon the center Une so extended." 

On January 20, 1900, the référée had made an order requirlng the bankrupt 
to pay to the trustée the sum of $3,599.02, and for disobedience thereof had 
adjudged him guilty of contempt of court; and the court, on February 6th, 
having affirmed that order on revieW, and having dlrected the marshal to 
commit the bankrupt to jail and hold him untll he had obeyed the order, he 
left the country. Thereupon the trustée, Instead of executlng the order to 
set apart the homestead, on March 17, 1900, flled his pétition, settlng forth 
the fac'ts stated and alleglng besides that the bankrupt had not scheduled ail 
his property, but In addition to the real estate claimed as exempt had in his 
own control or in the possession of his wife and brother-in-law, who held for 
his use, moneys and property to the amount of thirty thousand dollars and 
more, and that, upon the commencement of an action In the circuit court of 
Milwaukee county against the bankrupt and his wife to obtaln a discovery 
and to recover sums fraudulently transferred, the wife had left the state 
and had gone to join her husband In some unknown place outside of the 
United States; recommending that the claim for a homestead exemption be 
dismissed, because, being in contempt of the court, the bankrupt had no stand- 
ing in court, and because he and his wife "hâve actually removed and bave 
abandoned the property hereln described, and the whole thereof, without any 
certain and abidlng intention of returning to the same as a home or place 
of abode" (see Moore v. Smead, 89 Wls. 558, 62 N. W. 426); and, after a 
statement (manlf estly ref erring to the order of February Sth) that for the 
reason set forth he had ref used to set apart any portion of the property to 
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the bankrupt as a homestead, and claimed title lo the whole of the property 
free of ail right or claim of exemption, concluding with a prayer for an order 
upon the bankrupt to appear and show cause, if any, why his claim to exemp- 
tion in the property ought not to be dlsallowed, and why the trustée should not 
be authorized to take possession and dispose of the property as part of the 
bankrupt estate. This pétition was veritted by one of the attorneys for the 
trustée, and was supported by affidavits of the marshal of the district and 
of a deputy sherift'. The attorneys for the bankrupt flled an answer, denying 
abandonment of the homestead, and denying the right of the trustée to ''assert 
title to the said property or any part thereof." A hearing was had before 
the référée, who, upon findlngs to the effeet that, having been adjudged in 
contempt of court, the bankrupt had fled the country "with no certain or 
abiding intention of returning thereto, and left with the intent and design 
to take up his résidence outside of the state of Wisconsin," and that in March 
following his wife and children had gone out of the United States to join 
him, adjudged and decreed "that the bankrupt had lost and abandoned any 
and ail right to the homestead provided by the laws of Wisconsin, and that 
the trustée in bankruptcy Is vested with fuU and complète title to the prem- 
ises heretofore claimed by the said Charles Mayer," etc. This order, ou a 
pétition for review, the district court approved and made an order of the 
court, and on the record so made is based the pétition to this court intended 
to présent questions of law stated as foUows: (1) Does the title to properti' 
exempt by the laws of the state of Wisconsin to a bankrupt as a homestead, 
and which is owned and occupied by the bankrupt as his homestead at the 
time o£ his adjudication as such, and which property is subsequently, in the 
bankruptcy proccedings, determined to be such homestead, upon being aban- 
doned as a homestead by the bankrupt af ter such adjudication of bankruptcy, 
pass to the trustée and become property which he may admlnister as a part 
of the bankrupt estate? (2) Has the court of bankruptcy, after such adjudi- 
cation of bankruptcy and détermination as to the property constituting such 
homestead, any jurisdiction of the same? ïhe trustée has moved to dismiss 
the pétition, chiefly upon the ground that the bankrupt, at the time of making 
the order eomplained of, was and still is in contempt of the bankruptcy court, 
Is a fugitive from justice, and therefore should not be permitted to ask of this 
court a review of the order. 

The statutes of Wisconsin contain the following provisions touching the 
homestead right. Section 2983 (2 Sanb. & B. Ann. St. 1898, p. 2001) provides: 
"A homestead, to be selected by the owner thereof, • * * owned and oc- 
cupied by any résident of this state, shall be exempt from seizure or sale 
on exécution, from the lien of every judgment and from liability in any form 
for the debts of such owner, • • • and such exemption shall not be 
Impaired by temporary removal with the intention to reoeeupy the same as a 
homestead, nor by a sale thereof, but shall extendi to the proceeds derived 
from such sale while held with the intention to procure another homestead 
therewith, for a period not exceeding two years." Section 2203 of the same 
revision (volume 1, p. 1602) provides that "no mortgage or other aliénation 
by a married man of a homestead exempt by law from exécution shall be 
valid or of any efCect as to such homestead without the signature of his wife 
to the same." Section 2271 of the same revision (volume 1, p. 1(541) provides 
"that in case of the death, intestate, of the owner of a homestead it shall 
descend (1) free of ail judgments and claims against the deceased owuer or 
his estate, except mortgages, laborers' and mechanics' liens, to his widow, 
failing lawful issue; (2) in case of issue, to his widow during her widowhood, 
and upon her maxriage or death, to his heirs; (3) in case of issue but no 
widow, to such issue; (4) if he shall leave neither issue nor widow, then it 
shall go according to the law of descent of the state, but in that event the 
homestead shall be subject to the debts and liabilities of the deceased own- 
er." Other facts are stated in the opinion- 
Thomas H. Dorr, for petitioner. 
Jackson B. Kemper, for respondent. 

Before WOODS, JENKINS, and GEOSSCUP, Circuit Judges. 
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WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

It is not clear that the motion to dismiss the pétition because the 
petitioner is in contempt of the district court should not be sus- 
tained. The question is whether an adjudged bankrupt shall be 
heard to assert a claim for a homestead, of undetermined location 
or dimensions, while in contempt of an order of the court requiring 
him to pay to the trustée a sum of money which he is wrongfully 
withiolding, and when it appears that he had not included in bis 
schedule other moneys and property to a large amount, but had 
made ffaudulent transfers thereof, and with his wife and family had 
abandoned their résidence in the alleged homestead and had left the 
country. 

The last clause of section 47 of the bankruptcy act makes it the 
duty of trustées to "set apart the banlcrupt's exemptions and re- 
port the items and estimated value thereof to the court, as soon as 
practicable after their appraisement" ; and by section 2 of the act 
the courts of bankruptcy are given jm"isdiction to "détermine ail 
claims of bankrupts to their exemptions." By section 6 the ex- 
emptions allowable are those preseribed by the state laws in force 
at the time of flling the pétition in the state wherein the bank- 
rupt has had the required domicile. In this instance the trustée 
refused to recognize the homestead right claimed, and the proceed- 
ings detailed in the statement of facts followed. While the last pro- 
ceeding bef ore the référée was treated by him as belng "in the matter 
of the pétition of Oliver C. Fuller, trustée, to take possession of and 
to quiet title to premises claimed as a homestead," it was evidently 
not an independent proceeding, to which in any proper sensé the 
bankrupt should be regarded as standing in the attitude of a défend- 
ant. It was, in fact, a part of the proceeding instituted by himself 
when he inserted in his schedule the claim for a homestead exemp- 
tion. Before the référée and before the district court his position 
was essentially that of a claimant or petitioner asserting a right, 
which the trustée, representing the estate, denied ; and the order of 
February 8th did not change the relation of the parties to the ques- 
tion or to the proceedings. That order, it would seem, was interlocu- 
tory only. It did not in terms deflne the extent or boundaries of the 
homestead to be set apart. If it had, there would hâve been no need 
for further action on the part of the référée or trustée; but that such 
further action was contemplated, and in fact was necessary, the 
opinion and order of the court read together leave no room to doubt. 
There is nothing in the opinion fixing the point to which the dividing 
Une between the north and south halves of the premises should be ex- 
tended except the words "to the rear of the unoccupied portion of the 
lot," and, the frame dwelling house being on the west end of the lot, 
it was yet to be determined how much of the intervening space was 
or should be deemed to be appurtenant to or occupied by that house. 
The opinion of the court quite appropriately directed that its order 
be certified to the référée, in response to whose certifled question the 
ruling was made, to the end, it is clear, that under the referee's order, 
confonning, of course, to the order of the court, the trustée, on whom 
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alone the statute imposes such duty, should proceed to set apart the 
homestead as directed. If, however, the order should be regarded as 
final in its character, it was nevertheless subject to be set aside, 
either expressly or by implication from an inconsistent order of the 
court, whether acting upon its owa motion or at the instance of a 
party, so long, at least, as the term of court at whlch it was entered 
had not gone by, as it had not when the pétition of the trustée was 
flled; and with knowledge of the facts thereby brought to its atten- 
tion the court would hâve been grossly derelict if it had allowed the 
order to stand. 

When the homestead right is uncertain aud so complicated with 
other property that the court must be asked to establish and define 
it, and it is made to appear, while the matter is under considération 
or has not passed beyond the control of the court, that the bankrupt 
is withholding and concealing other property which ought to hâve 
been scheduled and tumed over to the trustée, and is evading an or- 
der of the court requiring him to pay over a specified sum, is it to be 
said that the court may not pause, but must proceed to détermine as 
an independent matter the question of the bankrupt's right to a home- 
stead, even though it be apparent that he is withholding fraudulently 
money and property probably of greater value than the property 
claimed to be exempt? Under the Wisconsin statute the price of a 
homestead may be held as exempt for two years, if it be done for the 
purpose of purchasing therewith another homestead. If in such case 
there should be an adjudication of bankruptcy, and the trustée should 
obtain possession of money which the bankrupt claimed and was en- 
titled to claim as exempt because of its being the proceeds of the sale 
of a homestead, ought the court, without inquiry into the facts, to 
order the trustée to surrender the money, notwithstanding the bank- 
rupt, in willful disobedience of an order of the court, is alleged to be 
withholding and concealing other money and property to which the 
trustée is justly entitled? The question ought to answer itself (Pratt 
V. Burr [C. C] 19 Fed. Cas. 1248), and there is no good reason for say- 
ing that a homestead unsold is any more sacred than the price of it 
when held for reinvestment in another refuge for the family. If in 
this case no one but the bankrupt himself were concerned, there could 
be no injustice in dismissing his pétition to this court because of his 
contempt of the orders of the district court; and the fact that he has 
a wife and children does not seem to aflfect the légal aspect of the 
proposition. During the life of the husband, in whom is the title, 
the wife has by virtue of the homestead laws of Wisconsin no vested 
interest in the home, but simply control over the husband's right to 
convey or mortgage it, and even with that power she cannot hinder 
a change of domicile, upon which, the homestead right ceasing, the 
husband's disability to convey or mortgage the land will also cease, 
except that, irresi)ective of the law of homestead, a conveyance with- 
out her signature and acknowledgment will be subject to her inchoate 
right of dower. It was so declared in Godfrey v. Thomton, 46 Wis. 
677, 683, 1 N. W. 362. We, however, are not called upon now to 
consider what wotM be the effect if a wife, refusing to f ollow her husr 
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band in a change of domicile, should continue to réside in the hom'- 
stead. 

The court below, therefore, would hâve been justifled in striking eut 
the answer, or, at least, in refusing to hear the banlirupt's attorneys 
in response to the pétition of the trustée, so long as he persisted in 
disobedience of the order to pay over money, and on that ground 
might well hâve set aside summadly the order directing thehome- 
stead to be set apart; but whether for that reason alone it would 
hâve been proper to déclare the right of homestead forfeited and 
the trustée vested with absolute title may be questionable. With 
the order set aside or disregarded, the original question of the home- 
stead right was open again for investigation ; each party, unless pre- 
cluded by being in contempt, having tlie privilège of introducing fur- 
ther proofs. So long as there had not been a final adjudication, or 
the term of court had not passed at which the adjudication was had, 
the bankrupt, though he had fled the countrj', was constructively in 
court and Sound to take cognizance of what should be done. His 
absence could not deprive the court of the power to proceed to a final 
conclusion, though the fact and circumstances of his going and his 
family foUowing him abroad afforded potent évidence that his claim 
for a homestead in any part of the property other than the frame 
dwelling, in which he had lived until shortly before the adjudication, 
was fraudulent in its origin, and that whatever such right he had had 
in the frame dwelling he had forfeited by his fraudulent attempt, in 
anticipation of bankruptcy, to obtain a larger holding. His attempt 
to include the frame dwelling in the homestead the district judge de- 
clared "rapacious." His attitude and conduct as finally revealed were 
consciously fraudulent and lawless. If not strictly an equity court, a 
bankruptcy court proceeds on équitable principles and is not bound 
to lend itself to the establishment of an undetermined claim for 
exemption, even though asserted in the sacred name of homestead, in 
favor of a fraudulent claimant, who stands in confessed défiance of 
the court and of the law under which the claim is asserted. "The 
homestead," said Judge Bond in Ee Dillard (G. G.) 7 Fed. Cas. 703, 
"was a bounty to unfortunate, but honest, debtors. It was not in- 
tended for the beneflt of fraudulent bankrupts." "A party," said 
Judge Miller in Pratt v. Burr, supra, "cannot turn that which is 
granted him for the comfort of himself and family into an instrument 
of fraud." 

The case, however, is not before us on appeal to be reviewed upon 
its merits; and, passing the motion to dismiss, we are called upon 
to consider only the questions of law presented by the pétition. As 
formulated, the questions proposed seem to be of law purely, but 
they include assumptions of fact not established by the record, and 
for that reason, perhaps, ought not to be considered. They assume 
the fact, which might well hâve been found to the contrary, that at 
the date of the adjudication of bankruptcy the particular property 
iiow in question was occupied by the bankrupt (in good faith) as a 
homestead; and, contrary to the indisputable fact, they assume that 
in the bankruptcy proceedings that property had been (finally and 
irrevocably) adjudged to be such homestead. Enougb has been said 
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already to show that tkere had been no such adjudication, and that, 
even conceding the ultimate proposition sought to be established, 
that by the bankruptcy law the title to exempt property remains in 
the bankrupt, and in no event can go to the trustée, the final order of 
the court may hâve been made, or at least may be justified, on the 
ground that a homestead right in the north half of the double build- 
ing had never been established, and that the homestead in the frame 
dwelling had been abandoned before the date of the adjudication. 
By his own testimony he "never abandoned the frame building as a 
homestead," and, that being so, he could not hâve acquired a home- 
stead in the other building. Jarvais v. Moe, supra. 

But, assuming the question to be before us in proper f orm, is it true, 
by the letter of the statute, that in no case and in no sensé does the 
title to exempt property vest in the trustée? If so, and if there can 
be no escape by construction, then of this statute more than any 
other known to us the spirit is sacrificed to the letter. Illustrations 
may readily be suggested. When the claim is for the exemption of 
property which must be separated from other property of the bank- 
rupt, until the right of exemption shall hâve been determined and the 
particular parts or parcels to be exempted designated, there can cer- 
tainly be no impropriety in treating, and in order to reach just résulta 
in supposable cases it vpill be found necessary to treat, the title as 
having been sub modo in the trustée. If, for instance, as in Re 
Friedrich, 40 C. C. A. 378, 100 Fed. 284, the property consists of a 
stock of goods in trade, in which there is a disputed or a conceded 
right of exemption to a certain amount in value, is it not clear that the 
title to the entire stock must be deemed to pass to the trustée, sub- 
ject to the claim for exemption, and that, when afterwards the exemp- 
tion shall be allowed in speciiic articles, the title of the trustée to 
those articles will cease and to the other articles become absolute, 
and by relation be considered to hâve been such from the date of the 
adjudication of bankruptcy? In ail such cases, whether the prop- 
erty be i>ersonal or real, the claim for exemption, until determined 
and deflned by the trustée or by the court, is not a title to spécifie 
property or articles, but is rather a limitation or charge imposed by 
the statute upon the title of the trustée. This view certainly may well 
be applied to a claim for a homestead right which has not been deter- 
mined by the judgment of a compétent court, and which is asserted 
over more property than can be included in it. Just what part, if 
any, of the property claimed in this instance should hâve been appor- 
tioned and set ofl as a homestead, whether one part or another, or the 
whole, was matter for the court to détermine, and, until that had been 
flnally settled, it was not and could not be known what part should be 
exempted and what part should go (by relation had gone) absolutely to 
the trustée. After the entry of the order of February 8th it was in 
the power of the court, on motion or sua sponte, to change the order, 
so as to exempt the south instead of the north half of the double build- 
ing, or the frame building instead of either; and, if that had been 
done, what then should be said of the title, either of the bankrupt 
or the trustée? That it shifted with the changing orders? Or, 
rather, that from the date of the adjudication the trustée held title 
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to the entire property, subject to such exemption as flnally should be 
awarded? During the teo days from the adjudication to the flling 
of the schedule, in which the exemption was flrst asserted, where was 
the title? If during that time the bankrupt had died intestate and 
without widow and issue, the homestead would hâve gone "according 
to the law of descent" in Wisconsin, but subject to the debts and lia- 
bilities of the deceased; and yet, if the title was in no sensé in the 
trustée, he would hâve been powerless to deal with the property, and 
if he had proceeded to dispose of the entire property of which the 
homestead was a part, and to use the proceeds in discharge of the 
debts of the bankrupt, the sale of the homestead, it would seem, must 
hâve been subject, at any time within the statute of limitations, to 
be set aside as invalid or void at the suit of those entitled thereto 
by law. Or suppose, again, that a bankrupt, having an undisputed 
.Tight of exemption in a homestead, should not assert the right, and 
pending the proceedings should abandon the property as a résidence, 
either with or without a purpose that the trustée should take posses- 
sion and dispose of the property as a part of the bankrupt estate. 
What, on either supposition, would be the trustee's right in or 
power over the property? Again, let it be supposed that Mayer had 
sold the entire property which he claimed as a homestead, and at the 
date of the adjudication had had the money received therefor on de- 
posit. For as much as two years the right of exemption would hâve 
extended to the proceeds of the homestead, if "held with the inten- 
tion to procure another homestead therewith." To détermine, upon 
that supposition, the right of the bankrupt to claim a part or the 
whole of the deposit as exempt would hâve involved determining — 
First, whether there was a homestead right in the property before 
the sale; second, what part (if only a part) of the entire price had 
been received for or was fairly attributable to the homestead right; 
and, flnally, whether to the extent derived from the homestead the 
deposit had been held with the intention of procuring therewith an- 
other homestead. Until those questions had been solved in whom 
would hâve been the title to the deposit? And if for the purpose of 
greater safety or for any reason it had become désirable or necessary 
to withdraw the deposit, by whom could the withdrawal hâve been 
effected? Certainly not by the bankrupt, and if not by the trustée, 
then only by the consent of both parties, unless ujxm an order of 
court, certain to be too late for supposable emergencies. Ail such 
diflBculties will disappear before the proposition, if conceded just as 
it is expressed in the seventieth section of the statute: 

"The trustée • » • and his successor or successors • • • shall in 
turn be vested by opération of law "with the title of the bankrupt, as of the 
date he was adjudged a bankrupt, except In so far as it (the title) is to prop- 
erty which Is exempt, to ail (1) documents relating to his property; • » • 
^5) property which prior to the flUng of the pétition he could by any means 
hâve transferred, or which might hâve been levled upon and sold under judi- 
cial proeess against him." 

In Wisconsin a man may hâve a homestead, though he be without 
wife or child, and in such case, of course, may convey or otherwise 
dispose of the property at will. If he has a wife, he may convey the 
homestead, if the deed be signed, though not acknowledged, by her; 
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and, as alreadj stated, he may, by changing his domicile, acquire the 
uncontrolled power to mortgage or convey the property without tlie 
wife's consent, subject only to her inehoate right of dower (Godfrey 
V. Thomton, supra); and a conveyance of a bomestead without the 
wife's signature, in which was reserved to the grantor "the sole, 
free, and absolute use and control" of the property "so long as he 
and his wife, or either of them, may live," bas been declared valid, 
though without such réservation the conveyance would bave been 
Toid. This was the ruiing in Perguson v. Mason, 60 Wis. 377, 19 
N. W. 420; one of the judges, however, being of opinion (and it was 
80 held in Pratt v. Burr, supra) that such conveyance, though without 
réservation, would be void only in so far as it purported to cover the 
homestead right. See, also, Moore v. Smead, 89 Wis. 558, 62 N. W. 
426; Schoffen v, Landauer, 60 Wis. 334, 19 N. W. 95; Jarvais v. Moe, 
38 Wis. 440. The bankrupt thus baving power by his individual act 
to convey the property which he possesses as a homestead, though 
he bave a wife, if he expressly reserves the homestead right for the 
beneflt of both, and absolutely if he bave no wife, it foUows, even 
witbin the letter of the statute, that the title to such property, subject 
to the right of exemption, — that is to say, in so far as the property 
is not exempt, — passes to the trustée, and is vested in bim by opéra- 
tion of law, subject (if there be a wife) to the same réservation, sup- 
plied by légal intendment, which in a conveyance by the owner must 
bave been expressed. 

In Ke Woodrufl (D. C.) 96 Fed. 317, it was held that the bankruptcy 
court had jurisdietion to enforce, against property set apart by the 
trustée to the bankrupt as exempt under the laws of the state, the 
rights of creditors who hold notes or other obligations of the bank- 
rupt waiving exemptions, though the obligations had not been re- 
duced to judgment and did not otherwise constitute a spécifie lien 
upon the property; and in Re Sisler (D. O.) 96 Fed. 402, a like ruiing 
was made. Both cases proceed on the theory of title in the trustée, 
though for the beneflt of some only of the creditors. In the first, 
after distinguishing the opinion of Justice Bradley in Ee Bass (C. C.) 
2 Fed. Cas. 1004, the judge, in respect to the powers of the bank- 
ruptcy court and the spirit in which the statute is to be construed, 
said: 

"The court of bankruptcy, as we hâve seen, Is now given the express power 
'to détermine ail claims of bankrupts to thelr exemptions.' Now, what does 
this language Import? If the court has the power to détermine that the 
bankrupt is entitled to his exemption as against the creditors, it certalnly haa 
the corrélative power to détermine the right of the créditer to attack the 
exemption upon any légal ground. This language is not a limitation upon 
the power of the court, to be strlctly construed, but it is a grant of jurisdie- 
tion, which must be beneflclaliy construed to carry ont its purpose. The lan- 
guage must hâve a reasonabie construction, and with the express grant of 
power to détermine ail claims of the bankrupt to his exemption there seems 
clearly to go the power to détermine that the banlmipt has no ciaim to ex- 
emption in favor of particular creditors, because under the constitution of 
this State as to them he has solemnly renounced and waived It." 

See, also, In re Wells (D. C.) 105 Fed. 762. 

It was held by the court of appeals in the Ninth circuit, in Re 
Scheldt (0. 0. A.) 104 Fed. 870, contrary to the décision of the court 
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of appeals for the Eighth circuit in Steele v. Buel (C. C. A.) 104 Fed. 
968, that under clause 5 of section 70a, insurance policies, though. 
exempt by tlie laws of the state from exécution, vest in the trustée; 
and under either décision such policies, if not exempt by the state 
laws from exécution, pass to the trustée as assets, subject to the 
option of the bankrupt to pay or secure to the trustée the surrender 
value when ascertained. 

The intention of this statute is, without doubt, that the creditors 
shall hâve ail the estate of a bankrupt which is not exempt, and that 
the bankrupt shall hâve the exemptions allowed by the law of his 
domicile, determined by relation to the date of adjudication, "sepa- 
rating the past and the future"; but it does not follow, and may 
not reasonably be said to hâve been the intention of the statute, that 
a bankrupt, while concealing or withholding property or money 
which the law requires him to surrender to the trustée, may insist 
that the latter shall surrender to him other moneys or like property 
which the same law permits him to claim as exempt. Ordinarily 
and in a direct sensé it is true, also, that "ail after-acquired property 
goes to the bankrupt and with that the trustée has nothing to do"; 
but, again, it does not follow that with such property or its pro- 
ceeds a bankrupt may not be compelled, at the end of an exécution 
or otherwise, to make good to the trustée whatever of property or 
money he had failed to schedule and turn over. Neither in excuse 
nor mitigation of his disobedience of the court's order would Mayer 
hâve been permitted to show, if he could, that before notice of the 
motion to show cause he had expended or lest the particular money 
ordered to be paid over, and was for that reason unable to pay it 
except with after-acquired means. The statute certainly does not 
require or permit that upon such a plea he should be acquitted of 
contempt or relieved of the order of commitment. The rights and 
duties created by the statute, in some measure at least, must be 
corrélative. 

Cases which arose under the act of 1867 can hâve little bearing. 
That act required a conveyance by the register to the assignée of "ail 
the estate, real and personal, of the bankrupt," but, besides provid- 
ing that there should be excepted from the conveyance the exemp- 
tions allowed by the laws of the state in which the bankrupt had his 
domicile, contained the further provision that "in no case shall the 
property hereby excepted pass to the assignée or the title of the 
bankrupt thereto be impaired or affected by any of the provisions of 
this act." This language is perhaps too explicit to admit of con- 
struction, and yet cases are supposable in which it would hâve been 
impossible to say that under that act the title to real estate in which 
the bankrupt had a homestead did not vest in the assignée. An 
illustration is afforded by the case of Cox v. Wilder, 2 Dill. 45, 6 Fed. 
Cas. 684, where it appears that by the law of Missouri the head of a 
family was allowed exemption from exécution in "any of his or her 
real estate, not exceeding (one hundred and sixty acres in farming 
land or one lot in a town or city) in value one thousand dollars at the 
date of such exemption, to be held and enjoyed by such party as a 
homestead"; and it was further provided that where the real estate 
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so owned was of greater value than the amount allowed to be ex- 
empted as a homestead, and was not susceptible of division, the 
entire property might be sold on exécution, tJie ofScer paying over 
to tke défendant in the exécution the amount of the exemption. 
Similar cases arising under the laws of Vermont and Georgia, re- 
spectively, are to be found in Re Beede (D. C.) 3 Fed. Cas. 62, and in 
Ee Brown (D. C.) 4 Fed. Cas. 334. In Ee Friend (C. C.) 9 Fed. Cas. 
821, the trustée wrongfully sold spécifie articles of property which 
the bankrupt had claimed as exempt, and Justice Bradley, instead of 
treating the sale as void, held the bankrupt entitled to the proceeds 
of the sale; and in Ee Jones (C. C.) 13 Fed. Cas. 931, Judge Dillon 
held that a right of exemption, denied by the assignée, might be en- 
forced against the proceeds of sale in the hands of the court. Thèse 
rulings necessarily imply the power of the assignée, under the act of 
1867, to sell exempt property and give a good title thereto, if the 
bankrupt consents to look to the proceeds, and this likewise implies 
that the bankrupt under that act could waive the exemption in favor 
of the assignée, claiming the proceeds of the sale of the property or 
not as he should choose; and that (under the act of 1841) there might 
be such a waiver even of a homestead right under the law of Wis- 
consin vras held by Judge Miller in Pratt v. Burr, supra. In Ee 
Watson (D. C.) 29 Fed. Cas. 421, upon objection being made that the 
real estate set off by the assignée to the bankrupt as a homestead 
was of greater value than the amount limited by lavy, the court or- 
dered a sale of the property subject to the rights of the bankrupt 
in the proceeds, if a sale could be made for more than the lawful 
exemption. In Ee Kean (D. C.) 14 Fed. Cas. 157, it was held that a 
discharged bankrupt could not be allowed to claim a further exemp- 
tion; and this, again, carries the implication that the property, 
which bef ore his discharge he might lawfuUy hâve claimed as exempt, 
went under the act of 1867 to the trustée to be disposed of for the 
benefit of creditors. In other words, the failure to claim the exemp- 
tion bef ore discharge was a waiver, which inured directly to the bene- 
fit of creditors; and if a right of exemption may be waived volun- 
tarily, then why not by an act of fraud inconsistent with the right? 

Thèse décisions demonstrate the practical impossibility of deny- 
ing to the assignée or trustée the power in fréquent cases to sell and 
to transfer the title to exempt property, and it is therefore a fair 
inference that in the framing of the présent act there was an inten- 
tional omission of the provision, so industriously reiterated in the 
act of 1867, that "in no case" should exempt property pass to the 
trustée. The language of the act of 1898 is not so explicit and clear 
as to forbid construction. The trustée is vested by opération of law 
with the title of the bankrupt, "except in so far as it is to property 
which is exempt." It certainly does no violence to this expression 
to treat it as meaning that the trustée is clothed with title to the 
property of the bankrupt in so far as the property is not exempt; 
and, the suprême court of Wisconsin having decided that the owner 
of real estate held as a homestead, though he hâve a wife, may con- 
vey the fee of the land if he reserves the homestead right for himself 
and wife, our holding in this case, that the title pass^ sub modo to 
108 F.— 39 
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the trustée, is in literal accord with the flfth clause of section 70a, 
even though treated as limited by the words, "except in so far as it 
is to property which is exempt." Of course, the title vested in the 
trustée, whatever it be,must always be subjectedto such exemption as 
the court shall flnally détermine in favor of the bankrupt, his widow 
and children, or his grantee, if pending the détermination he should 
eonvey the homestead right to another; but if, as in this case, while 
the matter is undetermined, or is yet within the power of the court, 
the bankrupt and his wife abandon the property as a résidence, with- 
out having transferred the homestead right to another (who can 
assert the rights of a good-faith purchaser), our conclusion is that 
the abandonment inures directly to the beneflt of the creditors, and 
that, as if the claim of exemption had never been made, or had never 
had true foundation, the title of the trustée becomes absolute as of 
the date of the adjudication of bankruptcy. 

We find in the questions propounded no reason for disturbing the 
order entered below. 

JENKINS, Circuit Judge (dissenting). The motion to dismiss 
needs little comment, since the majority opinion, sustaining the mo- 
tion arguendo, déclines to pursue the reasoning to its logical con- 
clusion and proceeds to the discussion of the merits. It may not 
be amiss, however, to say this much: The decree of February 8, 
1900, adjudged that the north half of the flat be set apart as the 
homestead of the bankrupt. The opinion of the court, flled with that 
decree, désignâtes the homestead as the north half of the flat "up- 
on the center line of the party wall extended to the rear of the un- 
occupied portion of the lot." If this decree be not self-executing, no 
duty in respect thereof devolved upon the trustée. If the statute 
imposed upon him the duty to set apart and segregate from the 
estate the homestead, — a question fairly debatable, — the trustée had 
refused to perform that duty. The court had overruled his action, 
and had deereed the homestead right, performing itself the duty 
originally, possibly, devolving upon the trustée. He had no further 
duty in the premises. The decree is positive and final, and not less 
final because the length of the north and south Unes is not stated. 
"That is certain which may be made certain." The ascertainment 
of the lines, if essential, was for the court, and not for the trustée, 
and by the opinion filed with the decree was referred, if to any one, 
to the référée, not to the trustée. The pétition by the trustée of 
March 16, 1900, was, therefore, not one in excuse of nonperfonnance 
of the decree of February 8, 1900, but was at most a pétition in the 
nature of a bUl of review. The decree has not been appealed from 
or set aside. The pétition contains no référence to it and seeks not 
to impeach its correctness. The pétition would seem to hâve been 
prepared either in forgetfulness of or ignoring the decree. It treats 
the daim for a homestead as unadjudicated, and charges that it 
should be dismissed, because (1) the bankrupt stood in contempt of 
the court with respect to other matters, and (2) he had abandoned 
the homestead some six months after the adjudication of bankruptcy, 
and prays that the bankrupt, then beyond seas, should be cited to 
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ehow cause why his claim for exemption sliould not be disallowed 
and tiie trustée be authorized to take possession of the premises f ree 
and clear of homestead right or exemption claim, and to administer 
tbe same as part of the bankrupt estate. If it may be assumed that 
the pétition, without mention of it or référence to it, sought to annul 
the decree of February 8, 1900, for matters occurring subsequently 
thereto, it must be regarded in the nature of a bill of review. It 
challenged the adjudicated right to the homestead because only of 
matters occurring subsequently to the decree. To that proceeding 
the bankrupt was surely a défendant and was not therein an actor. 
It is true that to avoid arrest and punishment for contempt of the 
court he had fled the jurisdiction; but he was not therefore an out- 
law, and while he would not be indulged in an application for favor, 
he is not to be denied the right to défend himself in person or prop- 
erty when summoned thereto. It shocks the moral sensé to say that 
under such circumstances the court may regard him as constructively 
présent for the pui"pose8 of jurisdiction and may then rightfully 
deny him a hearing and proceed to adjudicate his rights without 
a hearing. That would not be due process of law, the fondamental 
principle of which is the right of every man to be heard in his own 
défense. Hovey v. EUiott, 167 U. S. 409, 17 Sup. Ot. 841, 42 L. Ed. 
215. The pétition of the bankrupt to this court for a review of the 
order complained of is matter of right, not of discrétion or of bounty, 
and is merely a continuation and review of the proceedings instituted 
by the trustée against the bankrupt. 

Passing, however, to the merits: By the law of Wisconsin the 
owner of a homestead, without limitation of value, bas an absolute 
estate therein with power of aliénation, limited only, in the interest 
of the wife, so that he cannot dispossess himself of the right of 
occupancy unless she join in the exécution of the conveyance. There 
is also attached to that estate a privilège of exemption from pursuit 
by créditera so long as the property remains a homestead. At the 
death of the owner intestate the homestead descends to his wldow 
or children beyond reach of his creditors, although after his death 
it be abandoned as a homestead. The estate has ail the incidents 
of a freehold except the restriction upon the power of aliénation in 
the interest of the wife. The superadded privilège of exemption 
would not seem to lessen the character of the estate. Does thé title 
to such homestead pass to the trustée in bankruptcy? An answer 
to this question must be found in the bankruptcy act, for from that 
act alone the trustée dérives his title to the bankrupt estate. He 
has such powers and rights of property as are therein conferred and 
no other. The act contemplâtes that the bankrupt shall be entitled 
to the exemptions allowed by the state of his domicile. Section 6 
provides that the act shall not affect the allowance to bankrupts of 
the exemptions prescribed by the law of the state. Section 70a de- 
fines the title which shall pass to the trustée. It déclares that he 
shall be "vested by opération of law with the title of the bankrupt 
as of the date he was adjudged a bankrupt, except in so far as it is 
to property which is exempt." The act is careful to restrict the 
transfer of title to property which is not exempt, and in one instance 
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at least seems to îndulge in uoanecessary caution în tlîat regard. 
Section 67e provides that property conveyed or incumbered with in- 
tent to defraud creditors shall remain part of tlie estate and pass 
to tlie trustée if "the same is not exempt f rom exécution and liability 
for debts by the law of bis domicile." It is difScult to understand 
that property exempt from exécution could be conveyed or incum- 
bered in fraud of creditors. The unnecessary caution, however, 
emphasizes the design to exclude ail exempt property from the opéra- 
tion of law which vests title in the trustée. If, as held by the ma- 
jority of the court, the title to a homestead passes to a trustée, it 
must be under the ûrst clause of the âfth subdivision of section 70a 
as property which the bankrupt could hâve transferred; but that 
clause is necessarily limited and restricted by the exception which 
applies to every subdivision of the section, "except in so far as it is 
to property which is exempt." Such construction accords with the 
canon for the reading of statutes and is supported by the ruling of 
the circuit court of appeals for the Eighth circuit in Steele v. Buel, 

104 Fed. 968. 

The design of the lawmaker is clear that the title to the home- 
stead, which by the state law is exempted from sale under judiciali 
process, shall not pass to the trustée but shall remain in the bank- 
rupt. The statute is plain; its language explicit. There is no room 
for construction. It is its own best expositor. This manifest design 
is not weakened by the provision of section 2, cl. 11, that the courts 
of bankruptcy shall hâve jurisdiction to "détermine ail claims of 
bankrupts to their exemptions." The bankrupt is required by sec- 
tion 7, cl. 8, to file a schedule of his property and "a claim for such 
exemptions as he may be entitled to." The right to a homestead 
may be challenged. The claim therefor may embrace more land 
than allowed by the state law. Undoubtedly the bankruptcy court 
is given jurisdiction — ^which before the act was lodged in ail courts 
of gênerai jurisdiction — ^to détermine, if there be dispute, the right 
to and the extent and dimensions of the homestead. It was never 
deemed necessary to the détermination of that question before the 
bankruptcy act, nor is it now necessary, that there should be an ad 
intérim shifting of title. Upon détermination of the question the 
court formally sets apart to the debtor and segregates from the 
estate that which the state law exempts. The bankruptcy court 
does not grant the exemption. It merely deflnes that upon which 
the law opérâtes to exempt. The right is derived from the statute, 
and, as to the property found to be in fact exempt, the bankruptcy 
court has jurisdiction and the jurisdiction only to sever it from 
the estate; the title ail the while remdining in the bankrupt. We 
hâve so held in Ee Friedrich, 40 C. C. A. 378, 100 Fed. 284, and are 
therein in accord with Steele v. Buel, supra, and In re Wells (D. 0.) 

105 Fed. 762. Such was also the holding of the courts under the 
bankruptcy law of 1867. Rix v. Bank, 2 Dill, 367, 20 Fed. Cas. 
846; In re DiUard, 2 Hughes, 190, 7 Fed. Cas. 703; In re Radway, 
3 Hughes, 609j 20 Fed. Cas. 154; In re Bass, 3 Woods, 382, 2 Fed. 
Cas. 1004; Cox v. Wilder, 2 Dill. 45, 48, 6 Fed. Cas. 684; In re 
Hester (D. 0.) 12 Fed. Cas. 68; In re Hunt (D. C.) 12 Fed. Cas. 902. 
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Mr. Justice Bradley, in Re Bass, supra, sums up the wbole contention 
in language which leaves no room for argument: 

"In other words, it is made as clear as anything ean be that such exempted 
property constitutes no part of the estate in bankruptcy. The agreement 
of the bankrupt In any particular case to waive the right to the exemption 
makes no différence. He may owe other debts in regard to which no such 
agreement has been made, but whether se or not it is net for the bankrupt 
court to inquire. ïhe exemption is created by the state law, and the assignée 
acquires no title to the exempt property. If the créditer has a claim against 
it, he may pursue that claim in a court which has jurisdlction oyer the prop- 
erty, whieh the bankrupt court has not. Nor does it make any différence 
that the homestead was not ascertained or set out in severalty until after 
the proceedings in bankruptcy were commenced, or until after the conveyance 
to the assignée was executed. Whenever pi'oporly claimed and designated, 
the exemption protects it; and tlie exemption created by the bankrupt act 
relates back to the conveyance and llmits Its opération. Thongh not desig- 
nated when the conveyance was executed, it was capable of b€ing designated; 
and on the princlple that 'id certum est quod certum reddi potest' it is as 
much entitled to the benefit of the exemption as if it had been designated 
and set apart before the bankruptcy occurred." 

The former bankruptcj act ex industria stated with particularity 
that the exemption of the homestead from the opération of the con- 
veyance required to be made by the bankrupt to the assignée should 
operate as a limitation upon the conveyance, and that in no case 
should the excepted property pass to the assignée or the title of the 
bankrupt be impaired or alïected. The limitation there is no more 
certain and précise or more potential than the limitation of the prés- 
ent law, "except in so far as it is to property which is exempt." 

The majority opinion suggests certain questions which it is as- 
sumed answer themselves. A référence to them may not be un- 
profitable. It asks, where, after adjudication and prior to the flling 
of the claim to the exemption, is the title to the homestead? I 
answer: Clearly in the bankrupt, because by the bankruptcy act 
the title did not pass. The title came to the bankrupt by purchase. 
Its exemption from pursuit by creditors is conferred by statute. 
The adjudication of the bankruptcy court sustaining the claim of 
exemption does not confer title. It has not to do with title. It had 
only to deal with the claim of exemption. A decree of court ad- 
judging a man and woman to be man and wife does not perform a 
marriage ceremony. It is further suggested that if in the interval 
between the adjudication and the filiug of the claim of exemption 
the bankrupt should die intestate without widow or issue, so that the 
homestead under the statute would go according to the law of de- 
scent, but subject to the debts and liabilities of the deceased, if the 
title was in no sensé in the trustée, he would be powerless to deal 
with the property, and, if he had disposed of it and with the pro- 
ceeds discharged the debts of the bankrupt, the sale could be set 
aside as invalid or void. I answer: Of course, and because the 
trustée never acquired and could not convey title to it. The ma- 
jority opinion also inquires, if moneys exempt and moneys not ex- 
empt be mingled, in whom is the title to the exempt moneys? Clear- 
ly in him to whom they of right belong, not in him who may happen 
to obtain tortious or rightful possession of them. The mingling no 
more passes title than does the mingling of grain in a warehouse bin 
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with the grain of another transfer the title to tliat otlier. Each. 
remains the owner of the aliquot part contributed by him to the 
common mass. 

The other suggested situations are likewise easily met and re- 
solved. The plain answer is that the trustée has no right, because 
he has no title. The law limits his title to property which is not 
exempt. The title to the exempted property remains without change 
with him in whom the right is vested by the law. The majority 
opinion would seem to hold that the title to exempt property passes 
upon adjudication in bankruptcy sub modo to the trustée, reverting, 
it may be presumed, to the bankrupt when the exemptions are estab- 
lished by the court, and again passing to the trustée upon a subsé- 
quent abandonment of the homestead, or else that the title to the 
homestead passes to the trustée upon adjudication and there abides. 
It is not clear which resuit is intended. If the former reading be 
correct, the logic of the opinion is that the title automatically shifts 
from one person to another ipso facto upon the happening of events. 
If the latter reading be correct, then the title to the property abides 
with the trustée, and ail that remains to the debtor is the right of 
occupancy during his life. The trustée could convey that title, the 
purchaser becoming the owner with the right of possession upon 
the termination of the homestead right. But what, then, becomes 
of the provisions of the law that one's homestead shall descend to 
one's widow and issue, discharged of any claim of creditors? What, 
then, becomes of the right of the debtor to sell or mortgage, with 
the consent of his wife, the homestead premises, and to hold the pro- 
ceeds for reinvestment in another home and beyond the pursuit of 
his creditors? The beneficent policy of the state would thereby 
be thwarted. Every debtor, whether honest or dishonest, by mère 
adjudication in bankruptcy would lose title to and control of his 
homestead; there remaining in him only the right of occupancy. 
This untoward resuit comes from an attempt to construe that which 
needs no construction, — an effort through much subtlety of reason- 
ing to abort the plain language of the statute. The act says the 
title to exempt property shall not pass to the trustée. The ma- 
jority opinion says that it does, and that it passes and repasses ad 
inflnitnm, shifting with events. With ail respect, the majority opin- 
ion, to my thinking, indulges a game of judicial battledoor and 
shuttleeock, interesting, indeed, as an example of mental gymnastics, 
but without the sanction of reason or the warrant of law. In the 
course of the discussion the majority opinion suggests, interrogative- 
ly, that the bankrupt's exempt property may be held by the court 
to compel restoration of money fraudulently withheld by him from 
his creditors, and states that the question ought to answer itself. 
It should; but a correct answer, I fear, would fail to meet the views 
of my brethren. It is novel doctrine that property exempt by law 
from pursuit by creditors, that the debtor and his family may hâve 
a roof to shelter them, may be taken from them because the debtor 
has defrauded his creditors. For the wrong done by him, the law 
gives to creditors appropriate remedy, civil and criminal. It does 
not subject the homestead to the payment of debts fraudulently con- 
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tracted, or for property disposed of in fraud of creditors. It does 
not seek to punish wife and children for tlie dereliction of the head 
of the family. The Visitation of the sins of the fathers upon the 
children may be the inexorable decree of pbysical law, and, possibly, 
an essential tenet of orthodox faith, but is not the policy of the state 
whose law we are considering, and which is hère controlling. 

Assuming, however, that the majority opinion is correct in sup- 
posing that the title to the homestead passes sub modo to the trustée 
until the claim for its exemption has been determined by the bank- 
l'uptcy court, and then reverts to the bankrupt, the decree we are 
asked to review is in my judgment erroneous. The court had deter- 
mined, allowed, and declared the homestead. That order, as I think, 
was final, and, upon the assimiption in the majority opinion, caused 
the title thereto to revert to the bankrupt. The decree hère under 
review in effect, although not in terms, nullifies the former decree 
because of the abandonment of the homestead by the bankrupt six 
months after the adjudication. In my opinion the bankruptcy court 
was without jurisdiction so to détermine. The gênerai purpose of 
the bankruptcy act is that the bankrupt, surrendering his estate 
not exempt, should be discharged from his debts then existing and 
should retain the property exempted and allowed to him by the law 
of the State of his domicile. The creditors are to bave ail of the 
estate not exempt, and must surrender ail claims against the bank- 
rupt if he shall reçoive his discharge. The title to the property thus 
reserved for the benefit of creditors is vested in the trustées as of the 
date he was adjudicated a bankrupt. That date is the "dead Une," 
separating the past and the future. Ail that the bankrupt had on 
that date, except property exempt, goes to his creditors. Ail after- 
acquired property goes to the bankrupt, and with that the trustée 
has nothing to do. That date is the Une of demarkation. The bank- 
ruptcy court has to do with the estate which through the adjudica- 
tion cornes to the trustée for the creditors, and with no other. The 
trustée can in no event pursue the after-acquired property of the 
bankrupt; but, failing a discharge, the créditer may pursue it in 
an appropriate forum, but not in the bankruptcy court. In case of 
discharge the créditer cannot pursue, because the debt is discharged. 
So hère, if by reason of abandonment the homestead has become sub- 
ject to debts, the créditer, failing a discharge of the bankrupt, may 
pursue that homestead in an appropriate forum, not in the bank- 
ruptcy court; but, a discharge being granted, he is precluded from 
such pursuit because the debt is canceled. At the time of this 
adjudication and for months thereafter the premises in question con- 
stituted the homestead of the bankrupt and his family. Its subsé- 
quent abandonment could give no title to the trustée, not only be^ 
cause the law restricted title to property which at the time of adjudi- 
cation was not exempt, but also' because, under the theory of the 
majority opinion, the title was revested in the bankrupt by the de- 
cree of February 8, 1900, and the court was without jurisdiction to 
review that decree for matters occurring subsequently to the adjudi- 
cation. It is not doubted that before the act, upon abandonment of 
the homestead, creditors could pursue it and subject it to the pay- 
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ment of their debts. If they cannot now do so, it is because the 
baakruptcy act lias tied their hands for a certain period and until 
détermination of the question of the banlirupt's discbarge. 

I am constrained, with déférence, to dissent from the judgment 
of the court. 



In re GREBN et al. 

(District Court, B. D. Pennsylvania. May 24, 1901.) 

No. 845. 

Bankedptcy— Pkbfbrential Patmbnt— Sdmmary Procbedinqs to Recover. 
Wliere évidence slio-ws tiiat a banlirupt, within four montbs of ad- 
judication, paid money to liis wife to diseliarge a debt alleged to be 
owing lier, and the wife swears that she loaned the money to her hus- 
band before marrlage, that be promised to repay It, and did repay it, 
before adjudication, it présents a controversy that caunot be summarily 
determlned by an order of the référée, requlrîng repayment on tbe theory 
that the money is stlU under the control of the bankrupt hlmself, but the 
right must be established by action. 

In Bankruptcy. 

For former opinion, see 106 Fed. 313. 

Greenwald & Mayer, for trustée. 
Henry Wilhelm, for bankrupts. 

J. B, McPHEESON, District Judge. Certain creditors are asking 
for an order directing the bankrupts to deliver to the trustée the sums 
of f 1,000 and |2,000 that are now respectively in the possession of 
the wives of the bankrupts, having been paid to the wives within four 
months before the adjudication, in discharge of debts alleged to be 
owing by the bankrupts; the theory of the pétition being that the 
payment was fraudulent, because the debts never existed, and that 
the order may properly issue because the money is still under the con- 
trol of the bankrupts themselves. It is apparent, however, from an 
examination of the testimony taken before the référée upon the péti- 
tion, that each wife has possession under a claim of right. Each 
swore that she had lent the money to her husband before marriage, 
that he had promised to repay it, and that he did repay it shortiy be- 
fore the adjudication. This présents a controversy that cannot be 
summarily determined in the manner proposed, and especially as the 
proceeding is taken against the husbands alone. The trustée must 
sue the wives in the proper court, and hâve the dispute decided in a 
plenary action. In re Nugent (G. C. A.) 105 Fed. 581, 5 Am. Bankr. 
R. 176; In re Sheinbaum (I). C.) 107 Fed. 247; Bardes v. Bank, 178 
U. S. 524, 20 Sup. et. 1000, 44 L. Ed. 1175. 

The order made by the référée must be set aside. 
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In re LBIBOWITZ. 

Plstrict Court, N. D. Texas. Aprll 30, 1901.) 

No. 33. 

Baskrcptcy— Time foh Pkovinq Claims. 

Bankr. Act 1898, § 63. cl. 5, which permits provable debts reduced to 
jTidgments after the filing of the pétition, and before tbe considération 
of the bankrupt's application for a discbarge, to be proved against the 
estate, does not enlarge the time for proving sueh debts beyond the year 
to whieh sueh proof is limited by section 57, cl. "n"; uor is the time 
extended beeause during sueh time the oreditor was asserting and liti- 
gating the valldity of a préférence, whleh precluded him from making 
proof. 

In Bankruptcy. On certificate of référée in relation to disallowauce 
of claims. 
Henry & Stribling, for First Nat. Bank and others 
J. Felton Lane, for trustée John D. White. 

MEEK, District Judge. An involuntary pétition in bankruptcy was 
flled against M. Leibowitz on December 9, 1898. He was duly ad- 
judged a bankrupt on the lOth day of May, 1899. The action of the 
bankrupt in permitting the claimants, the First National Bank of 
Hearne, Tex., Kosches & TJnger, and Mrs. Bettie Kosches, to obtain 
and maintain a préférence through légal proceedings, caused the flling 
of the involuntary pétition. Litigation between the trustée of the 
bankrupt estate and claimants for the funds arising out of the pro- 
ceedings instituted by claimants, and held by the clerk of the county 
court of Robertson county, continued until the 18th day of December, 
1900. The cases were carried to the court of last resort in Texas, 
and resulted favorably to the trustée of the bankrupt estate. The 
claimants were given their judgment against the bankrupt, but the 
trustée was awarded the funds as a part of the estate of the bank- 
rupt, to be distributed among the creditors. The claimants on the 
llth day of February, 1901, sought to prove up their claims before the 
référée, and an order was entered disallowing the same. The bank- 
rupt bas not flled application for bis discharge. Under the foregoing 
state of facts, claimants contend they are entitled to hâve their claims 
allowed at any time before the considération of the bankrupt's appli- 
cation for a discharge. This right is claimed by them under the pro- 
vision of section 63 (5) of the bankruptcy act. This provision of the 
law simply déclares one character of debts which may be proved 
against the estate of a bankrupt, and does not alter or control the 
time in which sueh debts may be presented for proof and allowance. 
Section 57n of the act is controlling as to the time within which 
claims must be presented for proof, and claimants not having brought 
themselves within the time limit there prescribed must fail. The réf- 
érée was right in rejecting their claims beeause they were not flled 
within one vear after the adjudication in bankruptcy. See In re 
Rhodes, 5 Am. Bankr. R. 197, 105 Fed. 231. 
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McOLAIN, CoUector. t. PBNNSTIiVANIA 00. FOR INSUEANCES ON LIYES 
AND GRANTING ANNtJlTIBS. 

(Circuit Court of Appeals, Third Circuit. April 29, 11)01.) 

, No. 9. 

1. Internai Retenue— Rbcovebt of Taxes Paid — Interest. 

One from whdm internai revenue taxes hâve tieen illegally exacted 
under threat of dlstraint on their recovery Is entitled to interest from 
the date of payment. 

3. Same— Inhbbitance Taxes— Constkuction of Wak Revenue Act. 

Section 29 of the war revenue act of 1898, whicli imposes a tax upon 
"any legacies or distributive shares arising from Personal property * * * 
passing, after the passage of this act, from any person possessed of such 
property, either by vcill or by the intestate lavys of any state or territory, 
* • • to any person or persons, * * * In trust or otherwise," ap- 
plies only to the estâtes of persons dying after the passage of the act. 
A trustée who, at the time of the passage of the act, held Personal prop- 
erty upon a testamentary trust, to be distributed at a future date between 
the then surviving members of a class of legatees named by the testator, 
is not a "person possessed" of such property, within the meaniug of the 
statute, so as to render it subject to the tax when it passes from him to 
the distributees. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 105 Eed. 367. 

W. M. Stewart and James B. Holland, for plaintiff in error. 
John G. Johnson, for défendant in error. 

Before AGHESON, DALLAS, and GKAY, Circuit Judges. 

DALLAS, Circuit Judge. Isaiah V. Williamson died in March, 
1889, and the surviving exécuter of his will iiled an account in 1890, 
whereupon the orphans' court of Philadelphia county directed that 
the residuary estate be paid to the défendant in error, to be by it 
held in trust, and this was accordingly done. On AprU 11, 1899, the 
défendant in error filed its account in the same court, which then 
adjudged that 37 persons were entitled to take the entire balance of 
about $6,000,000, and payment ther'eof was made in pursuance of 
that adjudication. Thereafter the plaintiff in error, as collector of 
internai revenue for the Eastem district of Pennsylvania, levied a 
distress upon property belonging to the défendant in error, for taxes 
claimed to be due under the war revenue act of 1898, on the amount 
which it had paid over as has been stated. In conséquence of this 
distress, and under protest, the sum demanded, to wit, |280,021.33, 
was paid, but $94,660.07 thereof was afterwards refunded, as having 
been erroneously claimed, and the présent action was broUght in the 
circuit court for the Eastern district of Pennsylvania to recover the 
amount retained by the collector, namely, $185,361.36, with interest. 
The statement of claim was demurred to, and judgment on the de- 
murrer was entered for the plaintiff (défendant hère) for $193,927.40. 
The correctness of this amount (assuming that any sum was recover- 
able) does not appear to be now questioned. The allowance of in- 
terest was clearly right. Erskine v. Van Arsdale, 15 Wall. 75, 21 
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L. Ed. 63; Bedfield v. Bartels, 139 U. S. 694, 11 Sup. Ot 683, 35 H 
Ed. 310. 

The proYision of the act of June 13, 1898, by which it is claimed 
thé tax in question was imposed, is as foUows: 

"Sec. 29. That any person or persons having iu charge or trust, as adminis- 
trators, executors or trustées, any legacies or distributive shares arising l'rom 
Personal property, where the whole amount of such personal property as afore- 
said shall exceed the sum of $10,000 in actual value, passing, after the passage 
of this act, from any person possessed of such property, either by will or by 
tl>e. intesta te laws of any state or territory, or any personal property or inter- 
est therein, transferred by deed, grant, bargain, sale or gift, made or intended 
to talie effect in possession or enjoyment after death of the grantor or bar- 
gainer, to any person or persons, or to any body or bodles, politic or corporate, 
in trust or otherwise, shall be, and hereby are, made subject to a duty or 
tax, to be paid to the United States, as follows, that is to say. • • *" 

"Legacies or distributive shares • • * passing after the pas- 
sage of this act," and no others, were made subject to the tax, and 
hence the question now for considération is, when did the legacies 
involved in this case pass? The argument which has been based 
upon the ground that by the fourteenth item of Williamson's will 
the ascertainment of the beneliciaries was made dépendent upon 
future and dubious events is irrelevant. It is the passing, not the 
vesting, of the legacies which the act makes material, and that the 
passing from Williamson occurred at the time of his death is, of 
course, indubitable. But it is contended that the phrase "passing 
* * * from any person possessed of such property" should not, in 
this instance, be related to the testator, but to his tesiamentary trus- 
tée; that not Williamson, who died possessed, but the Pennsylvania 
Company, who took the legacies "in charge or trust," should be re- 
garded as the "person possessed," from whom the passing was to 
take place. We cannot sustain this contention. It puts a construc- 
tion upon the statute which is certainly too questionable to be ac- 
cepted as créative of a tax, and which, we think, the context shows 
to be a whoUy inadmissible one. The passing, says the act, is to be 
"either by will or by the intestate laws," and surely the correct, as 
well as the common, understanding is that property passing either 
by will or by intestacy passes from and by virtue of the will or intes- 
tacy of the person who dies possessed, and not from or by the will 
or intestacy of any fiduciary who for a time may bave it in charge. 
Personal estate "passing * * * by the intestate laws" always, 
of course, passes from the intestate himself, and never from the ad- 
ministrator, no matter how long the settlement of the estate may be 
postponed; and therefore, inasmuch as the manifest purpose of con- 
gress was tp deal with testacy and intestacy alike, it cannot be sup- 
posed that the intended "passing • • • by will" could be a pass- 
ing from "executors or trustées." Moreover, the passing was de- 
flned as being not only from the person possessed, but also as being 
"to any person or persons, or any body or bodies politic or corpo- 
rate, in trust or otherwise." Therefore, when there was hère a pass- 
ing to the trustée, the deiined event occurred. There was then a pass- 
ing to a body corporate "in trust," and, as it is évident that but a 
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single occasion of passing was contemplated, any subséquent pass- 
ing "otherwise" than in trust must necessarily be inconséquent. 
Section 29 further provides that: 

"Where tlie whole amount of said personal property sliall exceeiil In valu» 
$10,000, and shall not exceed in value the siim of ?25,O00, the tax shall be: 
First. — Wtiere the person or persons entltled to any tjenefieial interest in sxicli 
property shall be the lineal issue or lineal ancestor, brother or sister, to the 
person who died possessed of such property as aforesaid, at the rate of sev- 
onty-lîve cents for each and every hundred dollars of the clear value of such 
luterest in such property. Second. — Where the person or persons entitled to 
&ny bénéficiai interest in such property shall be the descendant of a bro.ther 
or sister of the person who died possessed, as aforesaid, at the rate of one dol- 
lar and fifty cents for each and every hundred dollars of the clear value of 
such interest. Third. — Where the person or persons entitled to any bénéficiai 
interest in such property shall be the brother or sister of the father or 
mother, or a descendant of a brother or sister of the father or mother, of the 
person who died possessed as aforesaid, at the rate of three dollars for each 
and every hundred dollars of the clear value of such interest. Fourth. — ^Where 
the person or persons entitled to any bénéficiai interest in such property shall 
be the brother or sister of the grandfather or grandmother, or a descendant of 
the brother or sister of the grandfather or grandmother, of the person who 
died possessed as aforesaid, at the rate of four dollars for each and every 
hundred dollars of the clear value of such interest. Fifth. — Where the per- 
son or persons entitled to any bénéficiai interest in such property shall be in 
any other degree of collatéral consangulnity than Is herein before stated, or 
shall be a stranger in blood to the person who died possessed as aforesaid, 
or shall be a body politie or corporate, at the rate of five dollars for each 
and every hundred dollars of the clear value of such interest: provided, that 
ail legacies or property passing by will, or by the laws of any state or terri- 
tory, to husband or wife of the person died possessed as aforesaid, shall be 
exempt from tax or duty." 

Thèse clauses cannot be read without perceiving that by the person 
described in each of them as "the person who died possessed as afore- 
said" there was meant the same person as, in the immediately pre- 
ceding paragraph of the same section, was referred to as "any person 
possessed of such property." Consequently, we hâve the person 
from whom the passing was to proceed plainly identiiied as the per- 
son dying possessed, and it is inconceivable that an administrator, 
exécuter, or trustée would hâve been so designated. Furthermore, 
section 30 provides "that the tax or duty aforesaid shall be a lien or 
charge upon the property of every person who may die as aforesaid," 
and surely the purpose was to impress the lien upon the property 
taxed, and not upon that of any flduciary who, having it in charge, 
might happen to die during the continuance of the trust. If we were 
not f ully convinced of the correetness of the views we hâve expressed, 
ail doubt upon the subject would be removed by considération of the 
fact that the war revenue act of 1864, the tax-imposing language of 
which was, so far as material, precisely the same as that of the prés- 
ent act, had been offlcially administered in accordance with our un- 
derstanding of the effect of that language, and this established con- 
struction of it must be presumed to hâve been known to congress 
when it again used the same language in the act of 1898. The judg- 
ment of the circuit court is affirmed. 
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UNITED STATES v. TAYLOR. 

(District Court, B. D. Missouri, E. D. Kovember 19, 1900.) 

No. 4,544. 

iMPBKSONATrON OP UnITBD STATES OFFrCER— InDICTMENT— DOPHCITY. 

Act April 18, 1884, déclares that any person wLo, with iuteut to defraud 
eitber tlie United States or any person, falsely assumes or prétends to be 
an officer or employé acting under the authority of the United States, or 
any offieer of the government tiiereof, and wlio sball take unto hlmself to 
act as such, or -wlio sliall, in such pretended character, demand or obtain 
from any pereon, or from tlie United States, or any departmer.t or any 
ofBcer of the government thereof, any money or other valuable thiiig, 
shall be deemed guilty, etc. Held, that such statute weated two offenses; 
the flrst of which included as an essential élément the use of such as- 
sumed position to extort money or property by wrongfully assertlng a 
pretended elaim of the United States, and the second comprehending the 
extortion of money not under the guise of assertlng a claim due to the 
United States, but includlng the holding out of the ofEender as an ofiicer 
for the purpose of giving him such crédit as will entitle him to suecess- 
fully demand money from another for his private use, with Intent to de- 
fraud; and hence an indictment charging that défendant feloniously, and 
'rt'ith intent to defraud H., did falsely assume and prétend to be an ofii- 
cer acting under the authority of the United States treasury department, 
and did then and there feloniously, and with intent to delraud said H., 
take upon himself to act as such officer, and as a part o£ the same sen- 
tence includlng the charge, "and did then and there, in such assumed and 
pretended character as such ofiicer, demand and receive the sum of $10," 
was demurrable for duplicity. 

James Vincent Taylor was indicted for falsely impersonating a 
United States officer, and as such unlawfully demanding and receiv- 
ing of complainant the sum of $10, in YÎolation of Act April 18, 
1884. Demurrer to indictment. Sustained. 

Edward A. Rozier, U. S. Atty. 

Chester H. Krum and Robert L. McLaran, for défendant. 

ADAMS, District Judge. A demurrer is interposed by the de- 
fendant on the alleged ground of duplicity in the indictment. The 
indictment is preferred under the provisions of the act of April 18, 
1884, which enacts as follows: 

"That every person who with intent to defraud either the United States, or 
any person, falsely assumes or prétends to be an ofiicer or employée acting 
under the authority of the United States, or any department or any officer 
of the government thereof, and who shall take upon himself to act as such, 
or who shall in such pretended character, demand or obtain from any person, 
or from the United States, or any department or any ofiicer of the government 
thereof, any money, paper document, or other valuable thing, shall be deemod 
guilty ♦ •_ •." 

An analysis of this act discloses that two offenses are denounced 
by it. The lirst, in the order stated, is falsely impersonating an 
ofBcer or employé of the United States, and acting as such with 
intent to defraud either the United States or some person. The 
flrst portion of the act, in my opinion, makes an important élément 
of the offense to consist of making use of the assumed or pretended 
position for the purpose of extorting money or property from an- 
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otlier either, for instance, in satisfaction of an alleged claim of 
thé United States, or to secure immunity from punishment for an 
alleged offense, or for other similar purposes, in which thé imper- 
sonator, acting under the assumed authority of thé United States, 
undertakes to assert the authority of the United States, and, in so 
doing, to defraud. The distinguishing feature of this flrst offense, 
in my opinion, is the making use of the assumed or pretended posi- 
tion for the purpose of falsely and wrongfully asserting a pretended 
claim of the United States, and thereby to defraud the person with 
whom he is dealing, out of money or property. The second offense 
is falsely impersonating an ofllcer or employé of the United States, 
and in the pretended or assumed character demanding or obtain- 
ing either from the United States, or from some person, any money 
or valuable thing, with the intent to defraud. The éléments of this 
offense, in my opinion, are more comprehensive, and do not limit 
the wrongful act to such as extorting money or property from an- 
other under the guise of asserting a claim due to the United States, 
which it is the duty of the offender in his pretended ofiQcial char- 
acter to assert, but includes the holding of one's self out as such 
officer or employé for the purpose, among other things, of giving 
him such a crédit or standing as will enable him to successfully 
demand or otherwise obtain money from another for his own pri- 
Tate use and beneiit, and with the intent to defraud. The indict- 
ment in this case charges that the défendant "feloniously and un- 
lawfully, with intent to defraud one J. E. Holbroke, did falsely as- 
sume and prétend to be an ofQcer or employé acting under the au- 
thority of the treasury department of the United States, to wit, 
a United States détective and secret service operator, and did then 
and there falsely, and with intent to defraud said J. E. Holbroke, 
take upon himself to act as such officer or employé so as aforesaid. 
* * *" The foregoing part of the indictment is manifestly intend- 
ed to charge the tirst offense which I hâve hereinbefore specifled. 
The indictment then proceeds in the same count, and as a part of the 
sentence already broken, as follows: "And did then and there, in 
such assumed and pretended character as such ofHcer and employé 
of the United States, demand and receive the sum of |10, lawful 
money of the United States." It cannot, I think, be successfully 
denied that this single count of the indictment undertakes to charge 
the two separate offenses already seen to be denounced by the act 
in question, and is therefore bad for duplicity. 
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In re TDEININGEK. 

(Qrcult Court, D. Oregon. Aprll IT, 1901.) 

No. 2,670. 

Interstate Commerce— Btate Législation Affectinq— Prohibiting Sale op 
Game or Fish. 

There is no unqualifled rlght of property in game or flsh, wtiich, al- 
ttaough reduced to possession, remain subject to the control of the state, 
in the exercise of its police powers; and a law maklng it a pénal offense 
for a person to liave trout in hls possession for sale Is a valid police régu- 
lation, and not an unlawful interférence with Interstate commerce, al- 
thongh sucli trout were brought for sale from anotUer state. where they 
were lawfully caught 

On Pétition for a Writ of Habeas Corpus and Order to Show Cause. 

J. J. Fitzgerald and E. E. Merges, for the petitioner. 
A. C. Spencer, for respondent. 

BELLINGEB, District Judge. The petitioner was convicted in the 
state court of having in his possession trout for sale, in violation of 
the game laws of Oregon, and was sentenced to pay a flne of $35. In 
default of pajinent, he has been imprisoned by the sherilf of the 
county. He therefore makes this application for a writ of habeas 
coi-pus, and this hearing is for an order upon the sherifE to show cause 
why the writ should not be granted. The facts in the case, briefly, 
are that the petitioner is the manager of the Chlopeck Fishing Com- 
pany, doing business in Portland, Or.; that said company conducts 
a retail flsh market in Portland; that the trout in question were pur- 
chased in the city of Seattle, in the state of Washington, where they 
had been lawfully caught, and were shipped from that state to the 
> market of the company in Portland, for sale hère. 

It is contended for the petitioner that the law of Oregon which 
makes the possession of trout for sale, lawfully caught in another 
state, unlawful, is a restraint of Interstate commerce, and is therefore 
void. In the case of Geer v. Connecticut, 161 U. S. 519, 16 Sup. Ct. 
600, 40 L. Ed. 793, it is held that a law of Connecticut which provides 
that no person shall at any time kill any woodcock, ruffed grouse, or 
quail for the purpose of conveying the same beyond the limits of the 
state, or shall transport or hâve in possession, with intent to procure 
the transportation beyond such limits, any such birds killed within 
such state, is législation which it is within the constitutional power 
of the state to enact. In that case, as in this, it was contended that 
the act of the state of Connecticut was in restraint of interstate com- 
merce, since it made the possession of the birds in question for the 
purpose of conveying the same beyond the state illégal, notwithstand- 
ing the fact that said birds were lawfully killed in the state of 
Connecticut, The décision is based upon the fundamental distinc- 
tion that exists between the qualified ownership in game and the 
perfect nature of ownership in other property. If game when reduced 
to possession became an article of property, in the ordinary sensé of 
the word, it would belong to commerce ; otherwise, it is a subject of 
control by the state, in the exercise of its police power. There is, 
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in my opinion, no room to distinguish between the right to take game 
out of the State and the right to bring it within the state. Interstate 
trafiac is affected as much in one case as in the other. It is net 
material that in one case the killing of game is discouraged by the 
limitation which the law puts upon its use, by prohibiting its ex- 
portation, while in the other the enforcement of the law against the 
taking of game is rendered practicable by making its possession for 
sale unlawful. The ultimate object sought in each case is the same, 
and the law in each case is a legitimate exercise of the police power 
of the state. The taking of game is not an industry. It is merely 
a diversion. If it is ever anything more than this, it is under 
primitive conditions of society, when industrial enterprise and com- 
merce are not yet established. It is wholly immaterial whether the 
game was lawfully caught within the state of Washington or not. 
The violation of the laws of Washington imposes no duty in respect 
to the particular matter upon the state of Oregon. Its right to pro- 
hibit the possession of the interdicted game does not dépend uj)on 
what has been done in another jurisdiction, but wholly upon the 
limited right of property which exists in game birds, animais, and 
flshes. The right to legislate without restraint, so far as the game 
within the state is concerned, is not questioned. When game is 
brought from another state, by whatever means, or for whatever pur- 
pose, or in whatever condition, it becomes, upon the moment of its 
introduction into the state, a part of the game of the state, and sub- 
ject to the control of its laws. In the case of In re Davenport (C. C.) 
102 Fed. 540, the court holds that one state does not hâve the consti- 
tutional power to prohibit traffic in game imported from another 
state. I regret my inability to adopt the view of the leamed judge 
who décidée! that case. The respect which I hâve for his opinion has 
caused me to hesitate in reaching a conclusion différent from his, • 
The pétition for a writ of habeas corpus is denied. 



BRENNAN et al. v. EMERY-BIED-THATEK DRT-GOODS 00. 

(Circuit Court of Appeals, Bighth Circuit April 12, 1901.) 

No. 1,469. 

Trade-Marks— Descriptivb Words— "Stbei, Shod" Shoes. 

The words "Steel Shod," when applied to boots or shoes whose soles 
are studded wlth steel nails to render them more durable, are essentially 
descriptive, and cannot be exclusively appropriated by one manufacturer 
as a trade-mark.t 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri, 
For opinion below, see 99 Fed. 971. 

1 "What nameÈ subject to exclusive use, see note to Kathreiraer's Malzkaffee 
Fabriken Mit Beschraenkter Haftung v. Pastor Kneipp Medicine Oo., 27 C. 
O. A. 357, 
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Robert Bach McMaster (Clarence L. Palmér, on the brief), for ap- 
pellants. 
John L. Peak, for appellee. 

Before CALDWEIiL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. On March 6, 1897, Hubert Brennan 
and Edward L. White, the appellants, exhibited their bill of com- 
plaint against the Emery-Bird-ïhayer Dry-Goods Company, the ap- 
pellee, charging the latter with the infringement of an aUeged trade- 
mark whieh the complainants had for some years been in the habit 
of stamping or branding on the soles of a certain kind of shoes 
of their manufacture. The alleged trade-mark consisted of the words 
"Steel Shod" printed on the face of a figure representing an anvi], 
The trade-mark in question was registered in the United States pat- 
ent office on June 16, 1891, and had been used by the complainants 
to a considérable extent after that date. The application which they 
ûled for the purpose of securing a registration iu the patent ofiBce 
contains the following statement or déclaration: 

"The trade-mark consists in the arbitrarily selected word symbol 'Steel 
Shod.' This bas generally been arrangea as shown in the accompanying fae 
Bimiie, In which It appears In connection with the représentation of an anvil. 
The latter feature niay, however, be omitted without altering the eharacter of 
our trade-mark, the essential feature of which is the arbitrary word symbol 
'Steel Shod.' Thls trade-mark bas been used eontinuously by us in our busi- 
ness slnce about April 1, 1891." 

The défendants, by their answer, disclaimed any intention of vio- 
lating the complainants' alleged trade-mark, and in that behaJf the 
answer contained, in substance, the following averments: That 
prior to December, 1896, the firm of Bullene, Moore, Emery & Co., 
the predecessors of the défendant company, had handled a small 
quantity of shoes, made by the complainants, which bore the im- 
press of the aboTe-described trade-mark; that there was nothing on 
the shoes so handled by said firm to indicate that the complainants 
claimed it as a trade-mark, or that it was registered; that when the 
défendant was organized its offlcers were ignorant of the fact that 
the words "Steel Shod" had been registered as a trade-mark, or 
that the complainants claimed an exclusive property in the words, 
but supposed, on the contrary, that said words were descriptive 
of the eharacter and quality of the shoes to which the words were 
affixed, and that any one was entitled to make use of the same if 
they aptly described the soles of the shoes to which they were ap- 
plied; that, acting under such belief, the défendant company, after 
it was organized as a corporation, had had certain shoes made for 
its trade, on the soles of which the words and symbol aforesaid 
were stamped to indicate that they were in fact steel shod; that, 
in connection with said words, and undemeath the same, it caused 
to be printed the following initiais: "E. B. T. & Co."; that in De- 
cember, 1896, it was informed for the first time of the claim which 
was made by the complainants with référence to its proprietary in- 
terest in thé words "Steel Shod" ; that thereafter it ceased to make 
use of such words on shoes which were manufactured for its trade, 
108 F.— 40 
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but tJï^t'it did baye in stock jwjientl^e bill was filed abouttwo 
dozen pairs of shoes bearlng tîie aforesaid stamp, which had been 
made for it before it received the aforesaid notice of tbe coniplam- 
ants' claim; and that it bad oblitéra ted said stamp on ail of such 
shoes, and disclaimed any intention of thereafter making use of tbe 
alleged trade-mark. 

Turning to the évidence in the case, it is to be observed that it 
fails to show that either the firm of Bullene, Moore, Emery & Co. or 
that the défendant corporation after it was organized had any 
knowledge that the complainants claimed a proprietary interest in 
the words "Steel Shod," until some time in December, 1896, or about 
three months before the présent action was instituted. The words 
last aforesaid, and the accompanying représentation of an anvil as 
branded on the shoes, which were purchased from the company 
by the last-named firm, did not show that the words in question 
were registered as a trade-mark, and there is no évidence in this 
record, so far as we can discover, that knowledge of the fact that 
they were so registered and claimed was acquired from any other 
source. It must accordingly be assumed to be true, as stated in the 
answer, which is duly verified, that in making use of the words 
"Steel Shod" in the manner disclosed by the answer, upon shoes of 
its own manufacture, the défendant company acted in ignorance 
of the complainants' alleged exclusive right to those words, and 
with no intention of appropriating to its own use another's trade- 
mark. The testimony does show, however, that, when the words 
"Steel Shod" were branded by the defendant's direction on shoes 
that were manufactured for its trade, they were so used upon shoes 
whose soles were quilted with steel wire, and whose heels were 
studded with steel nails or steel posts, so that the words "Steel 
Shod" aptly described the kind or the quality of the shoes. It is 
also noteworthy that the shoes manufactured by the complainants 
to which they now apply the alleged trade-mark hâve soles of the 
same kind, — that is to say, soles that are quilted or thickly studded 
with nails, — although it is claimed by them that originally they 
used the words "Steel Shod" in connection with shoes that only 
had steel nails or posts in the heels, and that, as thus applied, the 
words indicated a kind of shoe whose durability they would war- 
rant. Since December, 1896, when the défendant company flrst 
received notice of the complainants' claim, it bas abandoned the 
use of the words "Steel Shod" on shoes, which it has manufactured 
for its trade; but since this action was instituted it has substituted 
the words "Steel Clad" on shoes sold by it whose soles are quilted 
with wire nails for the purpose of rendering them more durable. 

'Ho'w, in view of the foregoing facts, and in view of the further 
fact that the bill counts exclusively upon an alleged wrongful ap- 
propriation of the words "Steel Shod," which are said to hâve be- 
come by long-continued use, as well as by registration, a technical 
trade-mark, the only question in the case is whether thèse words, 
which, as tiie complainants say, constitute the "essential feature" of 
their trade-mark, and may be used without the figure of an anvil, 
can be exclusively appropriated by any manufacturer of shoes or 
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footwear so as to become a trade-mark when used in connection 
with the manufacture and sale of footwear. We feel constrained 
to hold that this question must be answered in the négative. It 
is one of the fundamental rules of the law of trade-mark that words, 
and even symbols, which are descriptive of the kind, quality, nature, 
properties, or place of manufacture of an article to which the words 
are applied cannot be appropriated as a trade-mark, as respects that 
article, because other persons who manufacture or produce the same 
article may hâve occasion to make use of the same words or symbols 
to describe their own products, and they are entitled to the free 
use of apt language and symbols for that purpose. No person or 
corporation can acquire, even by long-continued use, a monopoly 
of words or signs which are essentially descriptive of the article 
to which they are applied. If a manufacturer desires to obtain an 
exclusive right to the use of words or symbols to indicate the origin 
of his goods, and to identify them, he must choose words or sym- 
bols which, as respects the article to which he applies them, are 
arbitrary or fanciful in the sensé that they do not describe its kind, 
quality, properties, or the place where it is manufactured. To sustain 
thèse familiar propositions it is onlv necessary to refer to a few 
cases. Canal Co. v. Clark, 13 Wall.' 311, 321, 20 L. Ed. 581; Mill 
Co. V. Alcom, 150 U. S. 460, 464, 14 Sup. Ct. 151, 37 L. Ed. 1144; 
Chemical Co. v. Mever, 139 U. S. 540, 546, 11 Sup. Ct. 625, 35 L. Ed. 
247; Merriam v. Ôlothing Co. (C. 0.) 47 Fed. 411, 414; Fetridge 
v. Wells, 13 How. Prac. 387. The words "Steel Shod" are essen- 
tially descriptive when applied to boots or shoes whose soles are 
studded with steel nails to render them more durable. Indeed, we 
can scarcely conceive of language which is more apt to define the 
species of shoe last mentioned, or that would be more naturally 
adopted by a manufacturer for that purpose. The words in ques- 
tion, when applied to shoes whose soles are quilted with nails, are 
neither arbitrary nor figurative; and within the doctrine above 
stated no manufacturer is entitled to appropriate them as his ex- 
clusive property for the purpose of describing shoes which are thus 
made. If the law permitted words which are essentially descriptive 
of kind, quality, or properties to be appropriated by a merchant or 
manufacturer to advance the sale of his own goods, the English 
language would be speedily impoverished in thèse days when com- 
pétition in ail lines of trade and manufacture is both selflsh and 
keen. It has accordingly been decided that the words "Headache 
Wafers," as applied to a drug put up in the form of a wafer for the 
cure of headache, cannot be appropriated as a trade-mark (Gessler 
V. Grieb, 80 Wis. 21, 27, 48 N. W. 1098); that the word "Snowflake," 
as applied to bread or crackers, is descriptive of whiteness, light- 
ness, and purity, and as so applied cannot be appropriated as a 
trade-mark (Larrabee & Co. v. Lewis, 67 Ga. 561, 44 Am. Eep. 735); 
that the words "Kye and Bock," as applied to a mixture of liquid 
rock candy and whiskv, cannot be appropriated as a trade-mark 
(Van Beil v. Prescott, 82 N. Y. 630); that the words "Black Pack- 
age Tea," as applied to tea put up in black packages, cannot be ap- 
propriated as a trade-mark (Fischer v. Blank, 138 N. Y. 244, 249, 33 



628 108 FEDERAL REPORTEE. 

N. E. 1040); and that the words "Iron Bitters," as applied to a solu- 
tion of iron designed to be used as a tonic, cannot be so appro- 
priated (Chemical Co. v. Meyer, 139 '. S. 540, 546, 11 Sup. Ct. G2o, 
35 L. Ed. 247). In view of thèse décisions, and many others of an 
analogous character which might doubtless be found, and for the 
reasons heretofore stated, we conchide that the complainants hâve 
no exclusive property in the words "Steel Shod," as applied to shoes 
whose soles are quilted with steel nails, and that the effort on their 
part to appropriate them must accordingly fail, and their alleged 
trade-marlt be held to be invalid. The decree of the lower court dis- 
missing the bill of complaint is accordingly afQrmed. 



WRITING MACH. CO. v. ELLIOTT & HATCH BOOK-TYPBWRITER 00. 

(Circuit Court of Anceals, Second Circuit May 9, 1901.) 

No. 125. 

Patent — Validitt — Infeingement. 

The Crary patent, No. 477,517, for improvements In typewrlting ma- 
chines designed for printing in boolts of record, claim 1, contains a single 
novel feature, consisting of a mechanical connection between the table 
on which the boolj rests and the leaf-supporting platen by whlch the lat- 
ter can be adjusted at whatever élévation may best suit the thicliness 
of the book, and rigidly held In such place. Held not anticipated, and 
valld, and, in view of the prior condition of the art, sustains a construc- 
tion broad enough to cover any such means of adjustment, and, as so 
construed, is not infringed by a device which Is adjustable to and from 
the table, and where its platen is a swinging plate, w^hich, when it is 
supported on the open boolt, reçoives the type mechanism, but Is kept in 
its place by the support it receives from the book. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a decree of the circuit cour_ for the Southern dis- 
trict of New York (106 Fed. 507), which dismissed the complainant's 
bill in equity for an alleged infringement of claim 1 of letters pat- 
ent No. 477,517, dated June 21, 1892, and issued to Joseph M. Crary, 
as inventer, for improvements in typewrlting machines. The com- 
plainant is the owner of the patent. 

D. Walter Brown, for appellant. 

Thomas Ewing, Jr., and P. T. Dodge, lor appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAÎf, Circuit Judge. On January 3, 1891, the inventer, 
Crary, flled his application in the patent office for an improved type- 
wrlting machine, and letters patent therefor. No. 477,353, were is- 
sued to him on June 21, 1892, the date of the patent in suit, for 
which he had filed an application on November 13, 1891. Each in- 
vention was especially intended for printing in large books of rec- 
ord, and in such a machine the use of a flat platen or plate is neces- 
sary to support the leaf to be printed and to remove the curvature 
of the leaf created by its attachment to the back or hinge of the 
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book. The platen of 477,353 was stationary, and the book was ad- 
justed to the platen; that is, was moved upon the table up or down 
as the varying thicknesses of bocks required. This method was ob- 
viously inconvénient, required fréquent handling of heavy books, 
and the study of the inventor resulted in the improvement described 
in claim 1 of the patent in suit, which, speaking very generally, con- 
sisted in the combihation with other éléments of a platen adjust- 
able to and from the table top. This improvement was a substan- 
tial, independent, and distinct subject of invention, but the com- 
plainant is in errer in supposing that the patent is to be examined 
without référence to the state of the art as disclosed by the inven- 
tor's earlier invention. Ten months after he had applied for a pat- 
ent for a typewriting machine with a flxed platen, he made applica- 
tion for the improvement now in controversy. As a matter of fact, 
it was an improvement upon the senior invention, and was the in- 
troduction into book-typewriting machines of an adjustable leaf- 
supporting platen connected with and co-operating with the other 
parts of the machine. Crary apparently originated the improvement, 
but it was, strictly speaking, a secondary invention, for it performs 
the function previously performed by the stationary platen, although 
It performs it in a much better way than had been accomplished 
by its predecessor. Walk. Pat. § 359. It was a substantial and 
meritorious invention, and was not limited to the détails of the 
mechanism shown in the spécification. The mechanism of claim 1 
is described in the opinion of the circuit judge as foUows: 

"To a stationary table is adjustably connected a rigid, fiât, leaf-supportlng 
platen. This platen is connected to the table, as shown in the spécifications 
and drawings, by four slotted links, which at their upper ends are pivoted to 
ears of the platen. Said links are slotted, and slide and oscillate on rods sup- 
ported below the table top. Clamp nuts enable the operator to fix the platen 
at any helght above the table, thus adjusting it in a rigid position at whatever 
élévation may best suit the thickness of the book which lies upon the table." 

The spécification says that: 

"The platen, by means of the links, is adjustable to the thickness of the 
book upon the table, and is then flxed rigidly by the clamp nuts. Where a 
portable table is not desired, any stationary table may be used to support 
the book-printing device, and the links may in such case be used Independently 
of the tie-rods by setting them at any suitable angle with the platen, to sus- 
tain the latter at a suitable height above the table to suit the thickness of 
the book; the links, when adjusted, being clamped rigidly to the ears, C, by 
the screws U'. The links, with such construction, merely rest by their ends 
u.pon the table top which supports the book, but serve as adjustable legs to 
set the platen above the table top at a suitable distance to place the book 
beneath the platen." 

It thus appears that the platen, after adjustment, is rigidly clamp- 
ed at its four corners by the clamp nuts, and is a rigid, flat surface, 
upon which the type mechanism is entirely supported, and in this 
respect the device différa from the invention of 477,353, in which 
the type mechanism was supported wholly on the bed which re- 
çoives the book. Claim 1 is as foUows: 

"(1) In a typewriter, the combinatlon with a table and Its supports of & 
flat platen adjustable to and from the table top, type mechanism, and meana 
supported wholly upon the platen for moying the type mechanism transversely 
and longitudinally over the platen, as and for the purpose set forth." 
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In the defendant's machines, which are made substantially in 
accordance with tlie description contained in letters patent 'No. 
620,125, dated February 28, 1899, and issued to Walter P. Hatch and 
Frédéric W. Hillard, the platen is loosely hinged by hooked lugs 
to a vertically adjustable bar upon a frame at the back of the ma- 
chine, called a "lift frame," upon which, as a pivot, the upper end 
of the platen turns, and, if the book does net inten'ene, the lower 
end will rest upon the table. When the machine is in use, the open 
book is placed in position, the platen is turned down upon it, and 
can be turned back when a new leaf is to be written upon. "The 
machine bedplate is likewise hooked upon this same bar, and the 
bar, being lifted into engagement with it, serves also as a con- 
venient hinge about which the machine bedplate with its type mech- 
anism may be tumed up and eut of the way for the purpose of 
arranging the book for writing, or turning the pages. ïhe adjusl- 
ment of the platen dépends consequently upon the thickness of the 
underlying portion of the book, and is directly determined by the 
thickness of this underlying portion and any blocks which may be 
placed under the book." The question of infringement turns very 
much upon the point of the conformity or nonconformity of the de- 
fendant's adjustable platen to the corresponding platen described in 
the patent in suit. The defendant's device is, in a certain sensé, 
adjustable to and from the table, — that is, the upper end of the 
platen swings on the vertical adjustable bar on the lift frame, and 
the lower end loosely rests on the table; but it is not the adjust- 
able platen of the complainant's patent, which is rigidly clamped 
at its four corners to the table, capable of being moved from the 
table top, "and there retained in place rigid, and in a proper plane 
to receive the impact of the type," and which is kept in place by 
its attachment to the other parts of the machine. The defendant's 
platen is a swinging plate, which, when it is supported on the open 
book, reçoives the type mechanism, but is kept in its plane by the 
support it receives from the book, and the book is really the thing 
which supports the type mechanism. The decree of the circuit 
court is aiBrmed, with costs. 



EDISON PHONOGEAPH CO. v. HAWTHORNE & SHEBLE MFG. 00. et al. 

(Circuit Court, E. D. Pennsylvania. May 2, 1901.) 

No. 15. 

Patents— Suit for Infringement— Jurisdiction ov Equitt. 

The jurisdiction of equity in the case of infringement of a patent exista 
only when the bill states facts upon -which the right to some form of 
équitable relief may proptrly rest. Where ail acts of infringement char- 
gea are in the past, and there is no allégation that their continuance 13 
threatened or intended, the remedy at law by an action for damages is 
adéquate. 

In Equity. Suit for infringement of patent. On demurrer to bill. 
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Howard W. Hayes, for complainant. 

E. C. Khoatls, C. A. L. Massiey and Philip Maure, for respondents. 

J. B. McPHERSON, District Judge. The demurrer spécifies sev- 
eral objections, either to the bUl as a whole or to parts of the bill; 
but, in the view that I think must be taken of the dispute, only one 
objection need be considered, namely, that the complainant has a 
complète and adéquate remedy at law. 

The facts are as follows: The complainant is now the owner of 
letters patent No. 386,974, originally issued to Thomas A. Edison, 
for improvements in phonographs. The machines themselves are 
manufactured by a second corporation, called the Edison Phonograph 
Works, and are sold by a third corporation, called the National 
Phonograph Company, under a license issued by the complainant, 
which is declared in the bill to be au "exclusive right and license 
to use and vend the inventions described in said letters patent." 
To every phonograph made under this patent is fastened a plate, 
upon which is inscribed, inter alla, a capital letter and a sériai num- 
ber ; and the license made by the complainant to the National Phono- 
graph Company provides: 

"That every phonograph used or vended by the (National Phonograph Co.) 
shall hâve upon it such sériai number without erasure or altération, and that 
this license extends to such phonographs only so long as they severally shall 
hâve upon them said sériai number without erasure or altération; and that 
any phonograph, whether in the possession of the said (National Phonograph 
Co.) or any subséquent purchaser, the sériai number upon which is erased or 
altered, shall no longer be licensed under said patents, and the user or vender 
thereof shall be an infringer of said patents covering such phonographs. And 
the (National Phonograph Co.) agrées to place upon every phonograph used or 
vended by it, a notice that such phonograph is licensed under the patents of 
the (Edison Phonograph Co.) only so long as the sériai number upon said 
phonograph remains upon it vylthout erasure or altération." 

This agreement was made in April, 1900, and the bill avers that 
in August of the same year an act of infringement was committed 
by the défendants; paragraph 10 of the bill describing the act as 

follows: 

"That on or about the lOth day of August, 1900, the said National Phono- 
graph Company sold a phonograph of the type known as the 'Gem Phono- 
graph,' theretofore made for it by the said Edison Phonograph Works under 
license from your orator as aforesaid; that at the tlme of such sale the said 
phonograph had securely attached to it a plate as aforesaid, having on it the 
date of the issue of said letters patent, the aforesaid notice, and the letter 
and sériai number G — ^22,917; that the said phonograph afterwards came into 
the possession of the said défendants; that the said défendants thereupon 
caused the said sériai number to be removed and obliterated from said plate 
and said phonograph, and afterwards, to wit, on or about the 24th day of 
September, 1900, used and vended said phonograph in the city of New York, 
In the State of New York, wlth the said sériai number obliterated as aforesaid: 
that at the tlme the said number was obliterated, and at the tlme the said 
phonograph was sold by the said défendants, the said défendants had full 
knovriedge of the conditions aforesaid upon which the said phonograph was 
manufactured and sold under the said license from your orator." 

In addition to this charge, paragraph 11 of the bill makes a f urther 
averment: 
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"And your orator further shows that the défendants, and others acting in 
concert wlth them, well knowing the premises, since the grant'ot sald letters 
patent, and since the date of the assignment last mentioned, within the South- 
ern district of New York and elsewhere m the TJnited States wi'ongfully 
and unlawfuUy, and wlth intent to Injure your orator and to deprive it of the 
just profits resulting from said inventions, and without the license or consent 
of your orator, hâve sold and used phonographs substantially as described in 
sald letters patent, and particularly sueh as pointed out in claims numljered 
9, 11, 13, 14, 15, 24, 27, and 28 of letters patent No. 386,974, thereby in- 
fringing the exclusive rights of your orator, and hâve derived, and still are 
deriving and receivlng, great gains and profits from such unlawful use, but to 
■what estent your orator is ignorant, and cannot set fortli." 

Thèse are the two charges made against the défendants, and I 
think it is apparent that for Such grievances the complainant has an 
adéquate remedy at law. They hâve already been committed by 
the défendants, and no averment is to be found, either in the para- 
graphs quoted or elsewhere in the bill, that the défendants intend 
to repeat the acts, which, for the présent, may be described as acts 
of infringement. The complainant does not even infonn us in what 
business the défendants are engaged, so that no inference as to their 
future conduct can be drawn from their occupation, if such an in- 
ference be at any time permissible. It is well settled that the juris- 
diction of equity in the case of infringement of letters pa*tent exists 
only when the bill states facts upon which the right to some form of 
équitable relief may properly rest. For infringement merely the 
remedy at law is complète and adéquate: Eoot v. Eailway Co., 105 
U. S. 189, 26 L. Ed. 975. In the présent case, although the bill prays 
for an injunction to restrain the défendants from future acts, there 
is no aTerment in the bill by which the prayer can be supported. 
The charges ail refer to acts in the past, and for acts in the past a 
verdict for damages is a full and sufflcient remedy. 

The demurrer is sustained, and the bill is dismissed, at the costs 
of the complainant 



KITSELMAN et al. v. KOKOMO FENOE-MACH. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. April 9, 1901.) 

No. 647. 

1. Patents— Anticipation— Wiee-Fknce JVIachtheb. 

The Davisson patent, No. 289,507, for a machine for maklng wlre fabric, 
was not antlcipated, but the machine described is a distinct advanee over 
those of the prior art. 

2. Same— Construction— Pbimart Invention. 

The Kitselman patent. No. 356,322, for a wlre-fabric machine, was not 
anticipated, and is valid. While the machine described embodies some 
of the features of the prior Davisson patent, it malces changes in the 
mechanism which, whlIe simple in themselves, were highly important in 
the gênerai resuit, which was to transform a stationary or Idom machine 
Jnto a form which rendered it portable and capable of being suceessf uUy 
used in the field for the weaving of wire fence in situ; and, being the 
flrst to accomplish that resuit, the invention was of a prlmary character, 
and the patent is entitled to a libéral construction. As so eonstrued, 
claims 1, 2, 11, and 15 are infringed by machines made In accordance 
with the Whitney patent. No. 552,025. 

Woods, Circuit Judge, dissenting. 



KITSELMA.N T. KOKOMO FKNCE-MACH. CO. 



633 



Appeal from the Circuit Court of the United States for the Dia- 
trict of Indiana. 

In the suit below the appellants alleged Infringement of four patents, under 
whlch they are manufacturing a machine for weaving wire fence in situ. 
Thèse are, Letters Patent No. 289,507, granted W. J. Davisson, December 
4, 1883, and later assigned to appellants; Letters Patent No. 356,822, granted 
A. L. Kltselman, one of the appellants, January 18, 1887-, Letters Patent 
No. 357,067, granted T. M. Oonnor, February 1, 1887, and subsequently as- 
signed to appellants; and Letters Patent No. 505,607, granted appellants as 
assignées of John O. Pope, September 26, 1893. The particular claims charged 
to be Infringed are the second and third of the Davisson patent; the first, 
second, ninth, tenth, eleventh, flfteenth and twentieth of the Kltselman pat- 
ent; the second and thlrd of the Connor patent; and the first, ninth and 
tenth of the Pope patent. 

Figures 1 and 2 of the Davisson patent— one of the four lu suit, and refer- 
red to in the opinion— vplll serve to show the twlsting spindies and wlre-reels 
In position for opération; Figure 6 Is an enlai^ed sectional view of the twlst- 
Ing-spindles; and Figure 10 a vertical section of a reel-case and a wlre-reel 
la position thereon. They are as foUows: 
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The spécifications of the Darisson patent are as foUows: 

"A séries of hollow vertical epindlts, A A, havlng tlieir ends Journalcd In 
vertical sliding bearings B B, are mounted on a suitable main frame, O O. 
Bacli of said spindies is provided at its upper end witli a cogged piniou, a, 
which is provided with a projectlng cylindrical hub having a bearing in a 
plate, b, secured to frame 0. Pinions a are each provided with a square 
central perforation, and the upper end of each of the spindies Is squared and 
fitted to slide freely through said perforation, the purpose being to revolve the 
spindle by means of the pinion, and to allow a vertical movement of the 
spindle through the pinion. Each spindle A is given an intermittent recip- 
rocating motion by means of a cam, D, mcninted on the driving-shaft, E, and 
a lever, P, pivoted at one end to a rod, c, extending across from one side of 
the main frame to the other, and connected at the free end with the sliding 
bearing B by means of a short link, d. A friction-roUer, e, is adjustably 
secured to lever F over cam D, there being a cam and a lever for each spindle. 
Cams D are placed alternately on the driving-shaft, with their fiât faces on 
opposite sides of the shaft and their high portions overlapping, so that at 
each half-revolution of the driving-shaft each alternate spindle is raised, as 
seen in Fig. 1; but on account of the overlapping of the high portions of the 
cams there are two points in each révolution where the spindies are ail at 
their highest point at the same time, for a purpose hereinafter explained. 
Across the top of each spindle is secured a square cross-bar, f. 

"G G 6 G are cylindrical cases formed of sheet métal, having a central hub, 
g, which has a square central hole which fits over, and is adapted to slide 
upon the cross-bars f. The cases G are open on one side, and each earries 
within it a réel, H, which is adapted to tum on hub g. The wire for f ormlng 
the meshes of the fabric is wound upon said réels, and they are prevented 
from slipping ofC the hub by tum-buttons h h, ail as clearly shown In Fig. 10. 

"For the purpose of preventing the wire-reels and their cases from being 
thrown offi from the ends of cross-bars f, a narrow bar, i, having uptumed 
ends j j, Fig. 6, is placed in a groove in the top edge of cross-bars f, said 
groove being of such depth that the uptumed ends of bar 1 may be drawn 
down ilush with the top surface of f. Said cross-bar f is centrally secured to 
the upper end of a tube, I, which slides in spindle A. The Interior of spindle 
A is enlarged at the top to reçoive a spiral spring, 1ï, which surrounds tube 
I and forces the upturned ends of bar i above the surface of f. A pin, I, 
fastened to the exterior of tube I, projects through a slot in the side of the 
spindle and stops the upward movement of the tube and the bar i. 

"J is a racli-bar engaging pinions a a, and adapted to slide forward and 
backward endwise, and to revolve said pinions and their respective spindies 
alternately in opposite directions. Eaek-bar J is reciprocated by means of a 
grooved cam, m, on one side of the driving-wheel, (shown clearly in Fig. 5,) 
a lever, L, pivoted to the main frame at n, and having a pin projecting into 
grooved cam m, a bell-crank. M, to the short arm of which the free end of 
lever L is connected, and a rod, N, pivoted to the end of the rack-bar and 
adjustably connected to the long arm of lever M. 

"O O are shipper-bars for shifting the wire-reels from one set of spindies 
to another. Said bars are pivoted at their ends to cross-heads o o, and said 
cross-heads are rigidly secured at their centers to two upright shafts, p r, 
which shafts are raised twlce in each révolution of the driving-shaft by means 
of cams s and t, secured on the driving-shaft, and levers u and v, pivoted at 
one end to the rod e, and connected at the other end with shafts p and r. 
Shaft r, after being raised, is given a partial révolution by means of cam- 
shaped projections w w on the side of cam t, Fig. 2. Said projections engage 
alternately pins x y on a lever, z, the opposite end of which is forked, and 
engages a rod, 1, secured to shaft r by means of two short arms, 2 and 3. 

"P P are réels carrylng the wires for forming the edges of the fabric. 45 
are guides for said wicea. 
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"For the purpose of holding splndles A In position, I secure upon each spln» 
die a dog, 6, and provide a catch-plate, E, which plate Is provided with nofches 
7, adapted to fit over sald dogs. Said plate Is attached to short arms 8, 9, 
which are pivoted to brackets attached to the main frame. Arm 9 is ex- 
tended ontward beyond Its pivot, and is connected with lever v by a rod, 10 
the effect belng, when said lever Is raised, to throw plate R downward and 
engage the dogs on the splndles. 

"For the purpose of taklng up the finished fabrie, roUs S T are mounted 
on shafts journaled in the main frame. The bearings of roll ï are movable, 
and the surfaces of the rolls are held in close contact with the fabrie by 
means of a spring, 11, at each end of roll T. A réel, TJ, for storlng the fin- 
ished fabrie, lies in the slotted bearings on the supports rising from the 
main frame. One turn of the fabrie having been talien about sald réel and 
secured thereto, the réel Is thereafter revolved by frictional contact with roll 
T, on which it rests. EoU S is revolved intermittently by means of a ratchet- 
wheel, 12, secured to its shaft, a pawl, 13, and a rod, 14, connected to shaft p. 

"The opération of my machine is as follows: The wire from réels P P is 
carried upward through the outside spiudles, A A; or, if a narrower fabrie ig 
desired, it may be carried through either of the other splndles, and four of 
the inoased réels earrying wire for forming the meshes are placed on alter- 
nate splndles, as shown in Fig. 1. The wire is led from each of thèse réels 
through an opening in the case, and ail of the wires are passed between 
tal£e-up rolls S T and passed once around réel H, and there secured. Power 
is now applied to the driving-shaft E, and as it revolves rack J is thrown ïor- 
ward and the spindles A are revolved, making two complète révolutions, and 
thereby twisting together the wires on the opposite ends of the cross-bar f 
on the central spindlo and passing the wires on the cross-bars of the outside 
spindles around the straight wires from réels P P. When thèse révolutions 
hâve been accomplished, the intermediate spindles earrying no réels hâve 
been raised by their respective cams D and levers F to the level of the 
spindles earrying the wires, and catch-plate K has engaged dogs G, at the 
same time depressing bars i by striking pins 1 downward. At the same time 
the shafts p r hâve been raised by cams s t and levers u v, earrying upward 
the shipper-bars O till they are level with the cross-bars f, which are now 
ail in line, and the forks of the shipper-bars embrace between them the reel- 
cases G. The cam projection w on one end of cam t now passes between 
pins X y, engaging y, and lever z, being thereby vibrated and engaging rod 1, 
pnrtially revolves shaft r, by this means moving the shipper-bars O O end- 
wise, and thereby shifting the cases G and their réels to the Internaediate 
cross-bars, f, which before carried no réels. The spindles flrst earrying the 
réels now fall, and those now earrying the réels are revolved by the return 
of rack J to its first position and a new séries of meshes formed. At each 
upward movement of the upright shaft p pawl 13 engages ratchet-wheel 12, 
and the finished fabrie is drawn upward and wound upon réel TJ. 

"When short sections of fabrie are to be made — as for gâtes — straight rods 
may be substituted for the side wires, and the expansible réel removed." 

The claims of the above patent relied upon as infringed are the second and 
third, and appear below: 

"2. In a machine for making wire fabrie, a séries of spindles arranged in 
a line and mounted in bearings on a suitable supportlng-frame, and having on 
each spindle a cross-head earrying réels for wire on opposite sides of the 
axis of said spindle, substantlally as specified. 

"3. In a machine for making wire fabrie, two or more hollow spindles 
adapted to admit the passage through their axis of wires forming the edge» 
of the fabrie, and having on each spindle a cross-head earrying réels for wire 
on opposite sides of the axis of said spindle, substantlally as specified," 
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tCbe pertinent drawtags and spécifications of the Kitselman patent are 
foUows; 
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"Keferring to the drawings, in which like letters of référence dénote corre- 
sponding parts In ail the figures, A désignâtes the main frame or casing of 
my improved wire-fabrlc machine. 

"When the apparatus Is to be constructed in portable form, so that it is 
adapted for use in the open field, road, or other place for putting up or con- 
structlng fences as the fabrie is tumed ont or manufactured by the same, the 
carrying-frame A comprises the vertical standards or uprights a a and a', 
■which are arrangea parallel with each other and connected and braced by suit- 
able cross or transverse pièces, a^; but the shape of this frame is immaterial, 
and I -would hâve It understood that I hold myself at liberty to vary and 
change the same as may be desired. 

"When the machine is to be transported and used in the open field, it is 
mounted upon supporting roUers or wheels B and B', which are arrangea In 
pairs at the front and rear ends thereof, respectively. The front roUers or 
wheels, B, are provided with smooth or plane périphéries and travel on the 
smooth surface of a board or other suitable track, Bs, that is placed on the 
groimd or other place, and the rollers B' are provided with teeth on thelr 
périphéries, as clearly shown in the drawings, the sald toothed wheels meshing 
with the lacks b, that are arranged at the sides of the board or track B» 
and rigidly aflixed or secured thereto in any suitable manner. The toothed 
Wheels mesh with the toothed surface of the track, so that when they are ro- 
tated by the means which I will presently deseribe the main frame and the va- 
rions parts of the operating mechanlsms will be drawn along and thus fed at 
the required or proper rate, and the wheels B, with the smooth périphéries, are 
arranged comparatively close together, so that they will bear on the track 
between the racks or toothed surfaces at the sides of the latter, whereby the 
frame is rendered very steady in Its movement. 

"The toothed supporting wheels are rigidly afflxed In any suitable manner 
to a common shaft, b', so as to rotate or tum therewith, and thls shaft is joiu-- 
naled In suitable bearings on the main frame at the lower rear slde thereof. 
One of the ends of this shaft b' is extended beyond the sides of the vertical 
main frame, and to thls extended end Is rigidly aflixed a ratchet-wheel bs, 
with the teeth of which engages the polnted or free end of a pawl, bs, that is 
plvoted on and carried by a hand or operating lever, B*, which Is provided 
with an eye or (^enlng at one end, through which the shaft is passed, so 
that the lever Is supported on the shaft and free to move thereon independ- 
ently of the same. This ratchet mechanism is deslgned to be operated by 



640 108 FEDERAL REPORTER. 

hand to feed the frame and other parts of the mcchanism alongf to any re- 
quired distance; but I do not iiitend to restrict myself to the pecuUar con- 
struction and arrangement of the parts of the same, as they can be vai-ied 
without departing from the spirit of my invention. 

"The distance which the main frame can be moved can be easily and readily 
régula ted or varied by the operator by causing the pawl o£ the hand-lever 
to slip over two, three, or more teeth of the ratchet-wheel, so that the mesh 
of the wire fabrle or fenee can be made of uniform slze or varied as may be 
neeessary, according to the design of fabric selected, as wlll be very readlly 
understood. 

"The main frame A carries a séries of devices for twistlng the wire into 
open spaces or loops, and, for the salie of clearness and eonvenience, in de- 
scribing or referring to thèse devices hereinafter I wlll terni them as 'twist- 
ers.' Any preferred or desired number of thèse twistlng devices may be ein- 
ployed that may be deemed désirable or neeessary, and in the accompanying 
drawings I hâve shown a séries of seven, and will confine my description of 
the opération of the machine to thls number of thèse devices; but I would 
hâve it understood that I hold myself at liberty to vary and change the number 
thereof to adapt the machine to manufacturing wire fabric of any desired 
wldth, or to eonstructlng fences of varying or dlfit'erent heights. 

"In order to render the opération of my machine more clear and explicit, I 
hâve lettered thèse twisters O D E F G H I. The twlsters from C to I, Inclu- 
sive, form the active twisters, and at the top and bottom I provide two in- 
active twisters, I' I2 ; and In describing the proeess of manufacturing the dif- 
férent classes or kinds of fabric I will describe the method or manner of 
threading the twisters, and also in which the fabric Is formed. Bach of thèse 
active twisters consists, essentially, of two oppositely-movable sections, J and 
K, and a stationary section, L, thèse terms being used for the purpose of dis- 
tlnguishing the parts of the twisters. In Big. 7 of the drawings I hâve shown 
one of thèse active twisters with the parts detached from each other, and wlll 
now describe the said parts separately from each other. The oppositely-mov- 
able sections J K of each of the active twisters are made precisely or substan- 
tlally alike, and they each consist of a tle or Connecting bar, j, and two seg- 
mentai heads, j', which are formed intégral wlth the tle-bar and at the ex- 
tremitles of the latter. Thèse segmentai heads of the movable sections of the 
twisters are placed on opposite sldes of the stationary sections of the twisters, 
so that the flat sldes of the said segmentai heads of the movable sections Im- 
pinge or bear against the stationary section on their flat or straight sldes, and 
their outer eurved edges form a complète circle, whereby the stationary and 
movable sections of the twisters are adapted to Implnge upon each other and 
to résolve together, so as to form the twist In the loop durlng the proeess of 
manufacturing the fabric. 

"As before stated, each of the movable sections of each twlster Is cast or 
formed In a single pièce of métal, and the segmentai heads j' of the twister- 
sections are each provided with a transverse aperture or opening, j2, except 
one of the movable sections of the upper and lower twisters, I, respectively, 
for the free passage of the wire, as niore fuUy descrlbed presently, and said 
heads are further provided wlth radial oï outwardly-projectlng arms or riba 
k, which implnge or bear against the sllding frames to prevent longitudinal 
play of the same. Thèse arms are also formed or cast with the twister-sec- 
tions, and they are arrangea to project beyond the periphery of the segmentai 
heads, and at or riear the straight inner side thereof, for the purpose descrlbed. 

"The stationary or immovable section L of each twlster consists of a tle or 
Connecting bar, 1, and the flat heads or ends 1', formed or cast In a single pièce 
therewith at opposite extremlties of the tie or Connecting bar, the heads or 
ends of the tle-bar being made of the same thickness or width as the bar it- 
self, so that the sldes of the tle-bar and heads thereof are in Une with each 
other. The extremlties of the heads 1' of the central stationary section of 
each twlster are çxtended beyond the upper and lower sides of the tie or 
Connecting bar, as at 1*, so that when the said central section is rotated with 
the side sections of the twlster to form the twist in the loop the extended ends 
14, wlll implnge upon the inner sides of the main carrying-frame, and thereby 
prevent the central section from longitudinal movement. The stationary sec- 
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tlon of each twister bas a cyllndrical shaft or bearing-piece, U, cast In a single 
pièce therewith, and this shaft Is arranged at the rear end of the section and 
projects outwardly beyond one of the heads thereof, as shown, the shaft and 
the heads of the tie-bar being provided witb passages or openings P, which are 
In line with each other, so that the warp-wires of the fabric or fence can pass 
through the said openings very freely without hlnderance or danger of becom- 
ing entangled wlth other parts of the apparatus. 

"The inactive twisters I and I' are arranged at the upper and lower ends 
of the main frame and on the opposite sldes of the central sections of the 
active twisters, and said inactive twisters are merely fltted in and carried by 
the sliding trames to coïncide with the central sections of the active twisters 
C I; but they do not alïect the opération of the machine. 

"M and N designate the sliding frames, which are arranged wlthin the up- 
rights a a of the main frame A and on opposite sides of the twisters. Thèse 
sliding frames each consist of two vertical pièces, m, which are connected by 
STiitable transverse pièces to render the frame rigid and strong, and which 
bear against the inner sides of the uprights a of the main frame. The npright 
a at the front of the main frame and the uprights m of each of the sliding 
frames are each provided vrith an opening or aperture, as and m', respectlvely, 
the opening as of the main frame being circular, and the openings m' of the 
sliding frames are formed on the inner edges of the sliding frames and semi- 
clrcular, so that when the sliding frames coïncide the said openings or recesses 
m' register to form a complète circle, and thèse openings as in the front up- 
rights a, of the main frame are connected by vertical slots or passages a*, and 
a space, m2, is left between the contiguous edges of the sliding frames for 
the stationary sections L, as will be very readily understood. The openings 
as and m' of the main and sliding frames are adapted to register or coïncide, 
and they are equal in diameter to the diameter of the circle formed by the 
semicircular heads or dislis at the ends of the movable sections of the twist- 
ers. It will thus be seen that I provide one of the uprights of the main frame 
and both uprights of the sliding frames with a séries of circular openings, 
which are connected by intermediate spaces or slots, and that thèse openings 
and slots or spaces are arranged one above the other In vertical Unes. The 
circular openings In the said main and sliding frames correspond In number 
with the number of twisters employed. 

"The twisters are arranged in séries one above the other, and the stationary 
section of each of the twisters Is fitted between the contiguous edges of the 
sliding frames and located between the movable sections of the twisters, which 
are thus disposed on opposite sides of the stationary section. The central sta- 
tionary sections of ail of the twisters are arranged In a vertical line, and they 
are fltted or so arranged that the heads at the extremities thereof are fltted in 
the straight slots or spaces m2 intermediate of the semicircular openings in 
the contiguous edges of the vertically-sliding frames, the shaft of the sta- 
tionary section of the twister being passed through and suitably journaled in 
the rear uprights, a and a', of the main frame, so that the stationary section 
of the twister Is prevented from movement or play in a vertical line. The 
segmentai heads at the extremities of the movable section of each twister are 
fltted so as to rotate very freely In the opening m' in the sliding frame, and 
the straight faces of the heads of the movable sections and the tie or Con- 
necting bars thereof are normally in contact with the head and tie-bar, re- 
spectlvely, of the corresponding stationary or central section of the twister, 
whereby ail three of the sections of each of the twisters are adapted to Ix^ 
rotated In vertical planes together or simultaneonsly for the purpose of form 
Ing the twist In one of the loops of the fabric, ail of the said séries of twisters 
being geared together to adapt them to be rotated at one opération In order to 
twist the wires in the séries of loops simultaneously. 

"From the foregoing description, taken in .connection with the drawings, it 
will be seen that the heads of each section of each twister are fltted In the 
opening or recess In one of the sliding frames M or N, and when thèse frames 
are moved vertically thèse movable sections of the twisters are carried or 
moved with thelr respective frames, so that they are caused to coïncide or 
register with a stationary central section of a twister above or beneath the 
108 F.- 



642 108 FEDERAL REPORTER. 

section from -whlch the movable section started before the slldlng frame was 
shifted. Thus, for instance, when the sllding frame N is moved upwardly, 
the sections K of the twisters E and P are carried with it and caused to regis- 
ter wlth the stationary sections of the twisters D B, respectively, as livill be 
very readily understood. The object of thus shlftlng or moving the sections 
J. K. of the twisters is to cause the wlres that are fed there through to cross 
or Incline, In order to prépare the wires for the subséquent opération of twist- 
Ing them, whlch is accomplished by rotating the twisters one or more times, 
as may be desired, ail as hereinafter more fuUy described. 

"The sllding frames M N and the movable sections of the twisters carried 
thereby are operated or shifted vertically in opposite directions by a single 
movement of a singe hand-lever, — that Is, when the frama M Is moved up- 
wardly, the frame N will be forced downwardly; and vice versa. This hand- 
lever O is journaled or fitted near one end on a central pin or sbaft, o, that is 
rigidly supported In the upper end of the main frame A, and the said lever is 
connected with the shifting or sliding frames by Intermediate links, o', wbich 
are pivotally connected with the lever and the frames, as is obvions. 

"Each of the shafts of the central section, L, of each twister is provided 
with a spur-gear wheel, p, which is rigidly secured thereto, so as to rotate 
therewlth, and thèse gear-wheels are ail of the same diameter and hâve the 
same number and proixtrtion of teeth, so that ail of the twisters are rotated 
at the same rate of speed and describe a complète circle or révolution in the 
same space of time. The gear-wheels mesh wlth each other, so that ail of the 
twisters'are rotated simultaneously, and thèse gear-wheels are operated at one 
time by a single crank, O', that is arranged at one side of the machine, and 
is secured on a sbaft p', whlch is journaled In suitable bearings affixed to the 
upright a' of the main frame, the sald shaft having a small bevel gear wheel 
or pinion q, whlch meshes with a larger bevel gear-wheel, q', on one of the 
shafts of one of the stationary sections of one twister. It will be seen that 
by rotating the crank the motion thereof will be communicated to the shaft 
of one of the twisters through the bevel gear-wheel and pinion, and as ail of 
thèse shafts are geared together the twisters are rotated simultaneously. 

"The warp-wires that compose the fabnc are passed or threaded through 
the central section of the twisters through the aligned openings therein, and 
the woof-wires of the wire fabric or fence are passed through the transverse 
perforations or openings In the semiclrcular disk or head of the movable sec- 
tions of the twisters. 

"The warp-wlres are wound or coiled in bundles as they leave the factory, 
and they are unwound In rear of the machine and stretched for a suitable dis- 
tance — say fifty rods — upon the posts in rear of the machine, and they serve 
as stays to aid in keeping the machine vertical, the said warp-wlres being 
passed through suitable openings in the upright a', thence through the shaft 
of the central stationary section of the twister, then through the aligned open- 
ings therein, and out of the opposite slde of the machine through the circular 
openings in the upright a at the front of the main frame. The woof-wires 
are coiled upon spools or bobbins R, that are loosely journaled in brackets r, 
whlch are afiixed very rigidly to the outside of the movable side sections of the 
twisters by means of suitable bolts or screws, whlch are passed through the 
brackets, and the tle-bar of the movable section, each of the said movable 
sections of the twisters, except the inactive sections I I' and one of the mov- 
able sections of the twisters C I, being provided with a spool or bobbin, whlch 
is carried thereby and rotâtes therewlth during the opération of twisting the 
wire b to form the loops. The wire from thèse spools or bobbins R is passed 
through the transverse opening In the head of the movable side sections of the 
twisters, and thence through the circular opening in the front upright, a, of 
the main frame. One of the movable sections of the twisters O and I at the 
extrême upper and lower ends of the machine, however, is not provided with 
the bobbins R for the woof-wires, because when the shifting frames M N are 
moved vertically one section of one twister O and the section of the twister I 
on the opposite slde of the stationary central sections of ail of the twisters 
will be thrown above and beneath the circular openings in the main frame, 
and hence it is impossible to pass or feed the woof-wires through the sald 
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movable section of the twisters therein, and when the frames M N are sli5f ted 
to one position the inactive sections I I' are adjusted to register with tUé 
stationary sections L of tlie twisters C I, the inactive twisters being provided 
merely to properly rotate the twisters C I. The warp-wires, however, are 
passed through the central stationary sections of the said twisters. 

"In order to attain a elear understanding of the shifting of the movable slde 
sections, J K, of the active twisters by the sliding frames M N, I shall desig- 
nate the central stationary sections by the reference-letters which distinguisU 
the twisters froni each otlier — ^as, for Instance, C D B, &c. — and the movable 
side sections of the twisters by the numerals from 1 to 12, inclusive, as clear- 
ly shown in the end élévations. 

"To make the style of fence shown in Fig 1 of the drawings I proceed to 
thread the twisters as follows: The end twisters, O I are threaded with the 
large wire, which is to form the warp, by passing it through the aligned open- 
ings in the central stationary part or section thereof, and the smaller-sized 
wires, that form the woof of the fabric, are then passed through the twister- 
heads 1, 4, 5, 8, 9, and 12, and it will thus be seen that no wires are passed 
through the twister-heads 2, 3, 6, 7, 10 and 11, and the inactive twisters I I', 
and the blank sections of twisters C I. When using the machine to construct 
a fence in the field, one end of the large wires from the central section of 
twisters O I is attached to the fence-post Just beyond the machine. The large 
wires 15, which pass through the central sections of the upper and lower twist- 
ers G I, form the warp for the woven-wire netting or fabric, while the smaller 
wires, 16, which are inserted through the heads of the side movable sections o£ 
the twisters, form the weft or woof of the netting. The wires 15 should be 
stretched taut by means of suitable stretchers located any desired distance 
from or in rear of the machine; but I bave not deemed it necessary that thèse 
stretchers shall be shown, as any device for aceomplishing this end can be 
used. With the warp-wires 15 arrangea as shown and descrlbed to form the 
selvage of the wire netting or fabric, and the weft or woof wires arranged 
through the twister-heads of the sections J K, to make the style of fence in 
Fig. 1, I proceed as follows: The lever O is pressed down to move the slide 
M downward and by the same movement force the sliding frame N upward, 
inasmuch as the slldes move in opposite directions simultaneously. By mov- 
ing the sliding frame N upward the side sections of the twisters that are 
located In the sliding frames are forced upward eorrespondingly, and the side 
sections J of the twisters in the sliding frame M are forced downward with 
the frame by the same movement of the lever. Thus the section 1 of the 
upper twister, C, which has one of the weft-wlres 10, will be earried down and 
brought on a line to coïncide with the central section of the twister D. By the 
same vertical movement of the sliding frames M N the twister-heads 5 and 9 
are earried down opposite to the central section, L, of the twisters F and H, 
and the twister-heads 4, 8, and 12 are earried up opposite to the central sec- 
tions of the twisters D, F, and H, one twister reeeiving one of the side sec- 
tions from the adjoining twister and giving one of its own side sections to the 
said adjoining section. The blank inactive twisters I I' are thus caused to 
register with the central section, L, of twisters I and the blank sections of 
twisters O I are reversed, as Is obvious. In this manner the side sections, 
J K, which hâve weft-wires 16 passed through them, coïncide with the twist- 
ers D, F, and H, which originally had the side sections without any weft- 
wires. While the machine is In this condition, with its weft-wires ail located 
at the twisters D F H, the crank O' is turned, causing the rotatlng of ail of 
the twisters simultaneously- as they are geared together for instantaneous 
opération. The number of complète tums given to the twisters will regulate 
the number of twists which are made in the wires. 

"As the twisters are geared together, one twister will turn in on© direction 
and the adjacent twister will turn In the opposite or reverse direction; but at 
the same time each twister will make the proper twist on the two weft- 
wires without interf ering with each other. 

"It will be understood that the throw or movement of the sliding frames 
M N is just sufficlent to cause the side sections to align or coïncide with the 
central section of the twisters above and beneath the same, according to the 



644 108 FEDERAL REPORTER, 

direction In whlch the side sections are moved by the slidlng f rames. In turn- 
Sng the twlsters to make a complète twist, it Is necessary to eompletely revolve 
the twisters — that is, transfer one slde section from the sliding frame M to 
the sliding frame N, and then return it again to the frame M. This turning 
of the twisterg is kept up to correspond with the mimber of twists to be made 
at the erossing of the wires. When the twisting is completed at this point, 
the sliding frames are shlfted back to their original positions by properly. 
manipulating the hand-lever, thus returning the side sections, J K, to their 
proper central sections. The weft-"wires are now located as'foUows: The 
single weft-wires at the twisters 1 and 12 extend alongside of the warp-wires 
15. The double weft-wires at the twisters 4 5 and 8 9 are arranged on each 
side of their respective central sections, O E, and while in this position the 
erank is again turned to cause the rotation of the twisters and conséquent 
twisting of the wires at the points designated. The single end weft-wires twist 
around the warp-wires and the double weft-wires twist upon themselves or 
around each other. Having now reached the point from where the opération 
started, it is not necessary to continue further, since by repeating the opération 
over and over again the wires are inclined and twisted to form additional 
meshes or loops of the netting, as will be very readily understood. It wlll be 
plain that by the alternate shifting of the sliding frames M N up and down 
the weft-wires are extended down and up in alternate séries, and thus woven 
together to form the mesh when the twisters are rotated." 

The claims of the Kitselman patent alleged to be infringed are the following: 

"1. In a wire-fabric machine, a séries of sectional twisters, each of which 
comprises a central section for carrying a warp-wire, aud having rotary move- 
ment imparted thereto, and the shifting sections for earrjing the weft-wire, 
and reoeiving rotary motion from the central section to form the twist, sub- 
stantially as and for the purpose herein described. 

"2. In a wire-fabric machine, the combination of a séries of sectional twist- 
ers geared together for aimultaneous rotation, and each comprising a central 
portion movable only on its axis and side portions capable of a compound 
movement— th.at of rotation on their axes — and of a shifting longitudinal 
movement, substantially as described, for the purpose set forth." 

"9. In a wire-fabric machine, the séries of sectional twisters, comprising the 
central and side sections, the central section of each twister being geared to 
the twister adjacent thereto for simultaneous opération, substantially as de- 
scribed, for the purpose set forth. 

"10. In a wire-fabric machine, the combination of a séries of twisters geared 
directly together for simultaneous opération, and each comprising a central 
section and the side section, each side section carrying a spool or réel for the 
wire, substantially as described, for the purpose set forth. 

"11. In a wire-fabric machine, a séries of twisters connected for simulta- 
neous opération, and each consisting of a central section and the side section, 
in combination with the spools carried by the side sections, the central sec- 
tion of each twister being provided with a longitudinal opening for the passage 
therethrough of the warp-wire, substantially as described." 

"15. In a wire-fabric machine, the combination of a séries of rotary twisterg 
geared directly together for simultaneous opération, each twister having a 
central section capable of rotary movement only, and two side sections which 
are capable of a shifting movement independently of the central section in 
opposite directions simultaneously, whereby the said shifting sections of one 
twister are adjusted to register with the central sections of twisters on opposite 
sides of the same, substantially as described, for the purpose set forth." 

"20. In a wire-fabric machine, a séries of sectional twisters, each compris- 
ing a central section, the central sections being geared together to be 
simultaneously rotated on their axes, and the shifting side sections adapted 
to align with the central sections to be rotated tberewith, substantially as de- 
scribed, for the purpose set forth." 

The View we bave taken of this case makes It unnecessary to set eut the 
drawings and spécifications of the Gonnor and Pope patents. 
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Appellees construct their wîre fencing fabrlc as Hcensees uncler and pur- 
siiant to Letters Patent No. 552,025 granted W. D. Whitney December 24, 1895, 
tbe drawlngs and spécifications of which are as folIowB: 




646 



108 FEDEBAXi RSFO&TSa. 



QSfl 




ibISV^ 



7/rMÎY///, 



à?^ 



KITSELMAN T. KOKOMO FENCE-MACH. CO. 



647 




"In the présent embodlment of my Invention I hâve shown It appUed to a 
travellng frame adapted for malîing. In the fleld, feneing having longitudinal 
strands or wlres, said frame embodying an uprlght post B having snltable 
braces B', and at Its lower end supportlng-wheels B2, restlng upon a board or 
support C having a rlb C grooved on opposite sldes, into which grooves project 
the Inwaxdly-extending ends B* of the braces B'. Passing through the post 
B, and at even distances apart, are tubes D, preferably extendlng at the front, 
as shovwL, and through thèse pass the longitudinal -wlres abc, &c., of the 
fence or fabrlc, and upon them are loosely joumaled rotary supports for the 
spool-caniers, sald supports conslstlng, In the présent instance, of intermeshlng 
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geara E havlng, at the front, plates E', between which and the gears are re- 
cesses for the accommodation of the bottom plates F of the spool-carriers. 

"B2 Indicate studs or bosses arrangea in the recesses and projecting from the 
face of the gear, and E3 are latch-pins passing into the recesses through aper- 
tures in the plates E' and pressed inward by springs E*, small heads on the 
latch-pins limiting their inward movement. The studs and latch-pins are ar- 
ranged some distance apart, as shown, the former belng arrangea to co-operate 
with the cuTved grooves F2 in the rear slde of the plate F of the spool-carrier, 
and the latch-pins to co-operate with the incline Fs on the top of said plate 
and the curved slot F' in one side thereof, the grcove and slot crosslng, as 
shown, and the relations of the parts being such that the spool-carrier is held 
by the lateh and stud on the rotary support and may be rotated with it with- 
out danger of dropping ont 

"Upon the outer sides of the plates F are the spools G containing the weft 
or flUing wire g and mounted on a spindle in a suitable yoke-fraine F* having 
the perforated cross-bar Fs through which the weft-wire passes, any suitable 
brake or tension devlce being applied to the spool to prevent movement ex- 
cepting wheu the wire is positively drawn off. The outer plates E' of the 
rotary supports are preferably recessed at h for the accommodation of the 
standard of the spool-carrier, as shown in Fig 2. 

"The gears E intermesh and are adapted to be rotated in either direction 
by means of bevel-pinion H mounted on a frame H' and having an attached 
handle or crank H2, sald pinion meshlng with a corresponding bevel-wheel E ^ 
formed upon or attached to one of the gears E, as shown in Fig. 3. 

"The déviées for moving the frame B after the wires are twlsted consist 
of a clamp embodying jaws or levers J J, pivoted to a block or support J' and 
adapted to grip one of the longitudinal wires of the fence or fabrie, the outer 
ends of said jaws being connected by links 3" with the end of a lever .T' 
pivoted to the main frame at j. It wlU be seen that when the lever is moved 
in the direction indicated by the arrow in Fig. 1 the jaws J J will grip the 
wire and the machine will be moved, and upon moving the lever in the op- 
posite direction the jaws will slip on the wire, the distance of movement of 
the frame depending on the movement of the lever, which is adjusted to the 
size of the mesh required. 

"When making wire fabrlc or fence such as shown in Fig 1, the longitudinal 
wires are flrst set up and held tant, being passed through the tubular supports 
D. Then the fllling-wlres g from the spools are secured to the end post or 
the longitudinal wires by twisting or in any suitable manner. For the pur- 
poses of illustration I will number the supports E from the top, calling the 
upper one 1, the next 2, and so on, and the upper longitudinal wire a, the next 
b, and so on. Starting from the position shown in Fig. 2, in which the slots 
and grooves in the spool-carriers are engaged by the pins and studs on the 
supports E, the machine may be operated to twist the filling wires together 
and around the wires a c e or b d f , as desired; but, assuming that the first 
twist is to be around the wires b d f, the supports E are rotated by the handle 
in the direction of the arrows, Fig. 2, and those numbered 2 4 6 will carry 
the spool-carriers F around, as in dotted lines, their latches Es co-operating 
with the sides of the slots F' and the studs E^ preventing the carriers drop- 
ping ont. Thls opération Is accomplished because the slots F' in the spool- 
carrier plates F extend transversely of the path described by the latch-pins on 
the supports 2, 4 and 6 that are to move the spool-carriers, and substantially 
coïncident with the path described by the latch-pins on the supports 1, 3 and 
5 that are to rotate empty, the grooves F^ belng correspondingly arranged 
relative to the studs E2 on the supports. This rotary movement is continued 
in the same direction as long as may be necessary to form the required num- 
ber of twists around the wires b, d and f, (the weft or filling wires passing 
around the longitudinal wire b and d being of course twlsted around each 
other also, while a single weft wire is passing around wire f.) During the 
movement in thls direction, as the carriers approach the position shown in full 
lines in Fig. 2, the latches Es on the supports indicated by 1, 3 and 5 ride up 
the Inclines F^ on the plate F of the spool-carriers and drop into the slots F', 
and as long as the motion. Is In the direction Indicated the carriers will be 
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rotated as descrlbed and malntalned In the supports Indlcated by 2, 4 and 6; 
but wlien It Is desired to twist the -weft-wires around the longitudinal wires 
a c e It is only necessary to reverse the direction of movement of the supports 
E after said supports hâve completed a full révolution, after the latches hâve 
dropped into the slots F', and v?hen the parts are in the position shown in Fig. 
2 in full lines, and the opération of twisting the -weft-vrires around wires ace 
may be understood by assumlng that the supports E are rotated in the op- 
posite direction from that indicated by the arrows. Now, as before, the latch 
pins E3 of the supports 1, 3 and 5, that are to move the spool-earriers, describe 
a path transversely of the plane of the slots F' in the carriers, and consequent- 
ly move the carriers with them, while the latches E^ on the supports 2, 4 and 
6 ride up the inclines on the movlng carriers, drop into the slots F' and pass 
out as the carriers turn away from the supports. It will now be understood 
that the weaving of the fence can be readily accomplished by making the re- 
quired number of twists around the longitudinal wires anâ then reversing the 
operating meais, transferring the spool-carriers and twisting on the other 
wires in the opposite direction, thus dispensing with the transferring mechan- 
isms heretofore deemed necessary and simplifying and lightening the machine. 

"While the présent embodiment of my invention is designed for building 
fonces in the field, I do not wish to be confined to this arrangement, as wire 
netting or fabric eould be readily made in quantity on large machines built 
for the purpose, the necessary relative movement of the fabric and machine 
being accomplished by movlng the fence fabric Instead of the machine, as 
herein. 

"Although the spool-carriers are supported only at the lower end and at 
some distance from the spools themselves, it will be noted that the wires g 
draw from the aperture in the cross-piece po to the longitudinal strand, in the 
direction of the length of said cross-piece, and that while the carriers are 
being transferred and are rotating the end of the cross-piece is against and 
turns about the tubular extensions D, as seen in Fige. 1 and 2, thereby pre- 
venting the carriers from dropplng out. 

"If it is desired to make a fence with square or rectangular meshes, as 
shown in Fig. 7, it may be accomplished by this machine by removing ail ef 
the spool-carriers excepting one, and causing the supports E to make one (or 
more) and a half complète turns around each longitudinal wire before the mo- 
tion is reversed, causing the carrier to travel down. Then move the frame 
baek, twisting the wire around the lower wire f, as shown, and when the 
carrier has made one or more complète turns, reverse the motion and it will 
be transferred to the next support E above, if the motion is reversed when 
the carrier is in engagement with the support to which it is to be transferred. 

"The socket or recesses in the rotary carrier-supports B and the plate F, 
which in the présent construction is the base of the spool-carrier is but one 
form of co-operating parts whereby the carriers are seated upon the rotary 
supports, and by the terms "co-operating projections" and "recesses," used in 
the claims, I wish to be understood as referring broadly to a means for seating 
the carriers on the supports in such manner that they may l>e retained by 
the latches when the rotation is In one direction, whether the recesses be in 
the support E and the ends of the plate F be the projections, as shown, or 
vice versa. 

"As far as the opération of my device is concemed, it is immaterial whether 
the latches are placed on the supports or gears E or upon the carrier-plates F 
so long as the relative movements of the latches, inclines and grooves are pre- 
served. The slots F2 and inclines F3 on opposite sides of the sjwol-carrier 
plate in connection with the spring-latches on the supports E constitute what 
I tei-m a "reversed" latch connection between the parts— that is, one in which 
the transfer of the carrier from one support to the other is caused by the 
direction of the movement of the support relative to the carrier." 
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The essential drawlngs and spécifications of Letters Patent No. 10,743, 
granted John Nesmlth April 4, 1854, and referred to In the opinion as most 
adequately representing one branch cl the prlor art, are as foUows; 
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"The principal and main features of novelty of my Inveniion consist In the 
prlnciple of the revolvlng of the wires parallel to each other at the same time 
they are being twisted, and the other parts and movements of my machine to 
produce the eflects hereinafter descritaed. 

"To carry eut my invention and design fully, and first to manufacture my 
wire-netting and wire-feiice machines, it is the best plan, in my opinion, to 
construct the various parts of said machines of such materials as are herein- 
after named. The frames should he of cast-iron, also the cams, the stands, 
and gearing of the same material. The levers and shippers throughout should 
be of wrought-iron. The jaws G G may he made of cast-iron, to vk-hich must 
be attached pièces of steel where the same come in contact with the wires. 
The netting beam or cylinder H may be made of hard vs^ood, Tvith Iron centers, 
and the ratchet-gear on said cylinder may be of cast-iron. The center part 
of the vyire-reels may be made of wood, with a sheet-iron rim on flange on 
each side. 

"It will be readily understood by any good practical workman, by Inspecting 
the inclosed drawings and spécification, and following out the détails described 
hereinafter, how to make, construct, and use my wire-netting machines. It 
is neeessary to hâve machines for making every différent size of the netting 
or fence — ^that is, for every différent size of the meshes of the same — and any 
width of the netting less than the whole scope of the machine can be made 
by simply drawing In the number of wires desired, as will be understood 
hereinafter; and in proeeedlng to operate or use my netting-machines it will 
be seen by examining the drawings that the same are composed of two parts 
connected together by two shafts, as seen at P and Q, Fig. 1, and one of the 
said parts I call the 'twister,' the frame of which Is shown at A A, Fig. 2. The 
other part I call the 'feeder,' the frame of which can be seen at B B, Fig. 2. 

"The border-wire to netting and top and bottom wire In fence is usually 
larger than the wlre to be twisted, although the wires can ail be of the same 
size, if desired. The wire is placed' upon the réels C C, Fig. 1, and then one 
end of the same is passed through a hole which is drllled in the center of the 
four outside gears, B E and X X, Fig. 1. The said wires are then passed to 
the twisting part of the machine, and through holes drilled in the centers of 
the two outside twisting-gears, J J, Fig. 1. Then the said wire is passed be- 
tween the jaws G G, Fig. 2, and then to the cylinder H, as seen at Figs. 1 and 
2, and flrmly secured to the same by a clamp, g, and a catch, y, which can be 
seen at Flgs. 1 and 2, then the wires to be twisted, which are wound upon or 
around the réels D D D D, Fig. 1. Said réels are then placed upon the stands 
I I I I, Figs. 1 and 2, on which they revolve as the wire is being drawn off 
from them. One end of the wire on each of the four réels D D D D is then 
passed through one end of the reel-stands 1 1 1 1, Fig. 1, thence to and througii 
the slots in the twisting-gears J J J J, Fig. 1, and then they are passed be- 
tween the jaws G G, Fig. 2, and thence to the cylinder H, Figs. 1 and 2, and 
secured to the said cylinder by the same eontrivance as the border-wires, be- 
fore described. The said wires being ail adjusted, as above mentioned, the 
power is applied to the driving-puUey K, Fig. 1, which is conveyed to the 
shafts P and Q, Fig. 1, by means of the shafts L and gears L and M, as seen 
at Fig. 1. The shippers S S S S, Figs. 1 and 2, being first raised by the cams 
K K and U U, Fig. 2, operating against or ralsing the levers T T, which are 
shown in Fig. 2, it being understood that the shippers S S in the twisting part 
of my machine act in concert with and simultaneously with the shippers S S 
in the feeding part of my machine. By this movement they are brought into 
the position as shown in Fig. 2 of the drawings, and then stop moving, and 
as soon as the movement of the said shippers ceases the twisting-gears .T J J 
J J, Fig. 1, and the feeding-gears E E E B E and X X X X X, as seen at 
Fig. 1, make two révolutions, they revolving exactly with each other, so as 
to keep the wires parallel and from getting entangled with each other, two 
révolutions of the said gears being ail the twisting that is neeessary at each 
end of the meshes in the netting and fence for making good substantial work, 
although more or less twisting of the wire may be obtained, if desired, by 
alterlng the gearing in the following manner — viz., by enlarging the gear N, 
Fig. 1, if more than two révolutions are required of the said twisting and 
feeding gears, and by reducing the gear N, Fig. 1, if less than two révolutions 
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are wanteiî in the said feeding and twisting gears at eaeh end of the meshes 
In the netting. 

"The before-mentioned gears J J J .1 J and E E E E E and X X X X X, 
after making two révolutions, as before stated, cease moving, whieh Is effected 
by a part of the teeth of the gear N, Fig. 1, being eut off from its periphery, 
and as the said twisting and feeding gears stop revolvlng in such position that 
the slots in the said gears are on a line with eaeh other, so that the wires can 
be shipped from one set of gears to the others, by the shippers S S S S, B'igs. 
1, 2, and so that the wires ean be shipped bacii from one set of gears to the 
others by the shippers V V V V, Figs. 1, 2, it being understood that the said 
feeding and twisting gears revolve and stop alternately— that is, they revolve 
when the shippers cease moving, and that the shippers perforai their duty 
while the said gears reniain motionless, and as the said gears stop revolving 
the jaws G G in the twisting part of my machine are moved backward nearly 
to the twlsting-gears J J .T J J by the cam Y and arms and connecting-pieces 
r, Fig. 2, and the sprlng b, Fig. 1, and by the peculiar construction of the 
upper jaw, G, and connecting-pieces r, they (the said jaws G G, Fig. 2) are 
brought together upon the wire and then moved forward, or toward the cylin- 
der H, one-half the length of the meshes of the netting, as will readily be 
understood by inspection of the drawings, and when the wire is so drawn for- 
ward and the jaws G G stop, then the shippers S S S S, Figs. 1, 2— that is, one 
of the two sets of shippers on eaeh side of the feeder-frame and one of the 
two sets of shippers, Fig, 1, on eaeh side of the twisting-gears — ^are first raised 
by the cams R and T7, said shippers then remaining in this position until the 
wire Is sufflciently twisted. Then they are depressed or moved downward to 
their lowest position, as seen at V V V V, Fig. 2. Then the said sets of ship- 
pers V V V V, Fig. 2, on eaeh side of the frame B and eaeh side of the twist- 
Ing-gears J J J J are moved upward by the cams R and U by the same opéra- 
tion as the shippers S S S S, before described, and by the upward movement of 
the said shippers V V V V the wires are shipped from the position in which 
they were left by the shippers S S S S to the other feeding and twisting gears, 
as will be readily understood by inspectioii of the drawings — that is, one set 
of shippers move the four inside wires one way and the other set of shippers 
will move the four inside wires the other way at the required time to har- 
monize with the other correct movements of the machine. The two outside 
or border wires never move transversely, but move longitudinally, like the 
other wires, except that they pass through holes drilled in the center of the 
four outside feeding-gears and the two outside twisting-gears. The two out- 
side small wires are wound twlce around the bor'der-wires at every other twist- 
ing opération, as will be seen by inspection of Fig. 1. 

"The reel-stands I 1 1 I, Fig. 1, hâve eaeh a spring on the side next the reei. 
the object being to produce friction and to prevent the wire from coming off 
the réels too easily. 

"The wire for netting, fencing, &c., should be well annealed. The neces- 
sity of this will be readily understood by praotical workmen. The take-up 
motion to the cylinder H, Figs. 1 and 2, is composed of a ratchet gear, h, Fig. 
1, and cam 1, Fig. 1, and lever j, Fig. 1. 

"At f, Fig. 2, Is shown a shaft which supports a straight-edge, over which 
the wires travel as they pass through the machine. 

"d d, Fig. 2, are two movable planes that are moved or brought together by 
means of the cams I and m, Fig. 1, and levers e and n, Fig. 1, the object of 
the said planes being to guide the wires when they are shipped, and to hold 
the wires firmly while they are being twisted, so that the wires may not be 
sprung where they are not twisted, and at the end of eaeh twisting opération 
they (the said planes d d) open or move apart, but are together, as seen at 
d d, Fig. 1. On the top plane, d, there are five small vertical projections — one 
in the front of the center of eaeh gear. Thèse projections ai-e to prevent the 
wire from being twisted too far Into the meshes. 

"By Inspecting the drawings it will be seen that the jaws G 6 are made in 
such shape that as they are moved backward by the cam Y and arm r, the 
Jaws are opened, and when they are moving forward they are brought in con- 
tact with the wire by shutting together, by which opération the said wire is 
moved from one twisting opération to another, and so on. 
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"It being understood that the take-up motion acts or opérâtes at the right 
tlme, so as to ke«p the wire straight and smooth during the opération of the 
said machine, as herelnbefore set forth." 

The Mlddaugh and Wllcox patent of December asrd, 1884, is the best ex- 
ample of the second branch of the prier art; Figure 2 of its drawings is set ont 
below. 




The court below held that none of the appellantG' patents possessed the 
quallty of a pioneer Invention; that nelther appellants nor their assignors were 
the first to make a portable machine for weaving wire feneing fabrlc in the 
field; that both appellants and appellees were on an equal footing, both being 
mère improvers upon the prior art; that In thls view of construction to be 
put upon appellants' patents appellees did not Infrlnge; and dismissed the bill 
for want of equity. 

E. H. Parkinson, for appellants. 
Thomas A. Banning, for appellees. 

Before WOODS and GEOSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

After the foregoing statement of facts, GEOSSCUP, Circuit Judge, 
delivered the opinion of the court, as follows: 

The décision of the Circuit Court turned upon the question wheth- 
er the patents sued upon embodied a pioneer invention. We concur 
with that court in the opinion that if the invention was not of 
a primary character — a substantial departure from the machines of 
the previous art — the appellees' machine is so sufficiently differen- 
tiated from the patents sued upon that a claim of infringement can 
not be maintained. But if, on the other hand, appellants' pat- 
ents were the first to give to the world a workable, portable ma- 
chine for weaving wire fences in the iield — a machine distinctly 
creating a new product — and aptly embody in their spécifications 
and daims the mechanical arrangements that bring about such a 
resuit, the decree below is erroneous. 

To accurately comprehend the scope and merit of the appellants' 
inventions it is necessary to review the preceding art. This divides 
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itself înto two branches; tliat relating to loom machines, where 
the wire netting was made in the factory, and afterwards trans- 
ferred to the fleld; and that relating to fleld machines, where the 
fence was constructed in situ. 

The Middaugh and Wilcox machine was the most advanced of 
the fleld machines, and may be used as an illustration of the art in 
that direction. It was used to build a picket fence, the pickets of 
which were held in place by twists or weaves of parallel longi- 
tudinal wires. It employed mechanism that would give to such 
parallel wires the necessary twists, but did not involve a shifting, 
either of the wires or of the spools, such as is essential to the weav- 
ing of a diamond mesh. It did not, in fact, build a wire mesh fence, 
but a wooden fence, with wire supports. It thus differs from the 
appellants' inventions, not only in the mechanism employed, but 
in the product turned out. The wooden nicket fence, with its wire 
supports, is, in no just sensé, a predecessor, in kind, of the diamond 
mesh wire fence. Field machines of this character, therefore, must 
be dismissed, as not anticipatory of appellants' machines. 

The two inventions in the loom machine branch of the art, most 
closely resembling the appellants' patents, are the Nesmith patent, 
and the William Smith (English) patent. 

The Nesmith patent was taken out April 4, 1854, and seems to 
hâve remained unimproved upon until the Davisson patent, Decem- 
ber 4, 1883. The patent is set out at large in the statement of 
facts, and there is no need, in this connection, of calling attention 
to the détails, otlier than those connected with the mechanical 
means, gênerai ly speaking, whereby the twisting and the shifting, 
requisite to the weaving of the netting was brought about. 

An examinât! on of the model, drawings, and spécifications shows 
that it contempla ted but two border-wires; though intermediate 
stay-wires could hâve been provided, by the use of intermediate 
twisting-heads with a hollow core. Each of the twisting-heads — 
not only those carrying the border-wires, but the ones intermediate 
— ^had radial slots through which were carried the feeding wires, be- 
ing held in tension by appropriate mechanical means. A turning 
of thèse twisting-heads carried the respective wires on their opposite 
sides around each other, and, at the borders, around the border- 
wùres, thus giving the necessary twists. This having been accom- 
plished, the twisting heads were brought into position where the 
slots of each were directly opposite to the corresponding slot of the 
other, so that, by an appropriate shifting device, the feeding-wires 
were carried into the opposite slots, and thus placed upon the op- 
posite twisting-heads. It thus happened that, when the twisting- 
heads were again put in motion, the feeding-wires were tumed in a 
direction opposite to that of the previous turn; and, by repeated 
révolutions of this kind, the diamond mesh was woven. 

Two distinctive features of this patent must be borne in mind: 
First, that the changes of the feeding-wire, so that it would be 
rotated alternately in opposite directions, are brought about by the 
shifting of the wire, and not of the réels from which it is wound; 
and secondly, that there was necessitated a supplemental machine, 
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whose office was, by a séries of opposite révolutions, to Eeep the 
wire in the rear of tlie twisting-heads from becoming itself twisted. 
Tliese différences clearly dispose of the Nesmith patent as an an- 
ticipation. 

The Smith patent is as readily disposed of. There is no proof 
that it ever built in the field a fence, and the description discloses 
nothing to diflerentiate it from the class of looms to which the 
Nesmith invention belongs; for, in speaking of the manipulation of 
the feeding-wires, Smith says: "I apply to the lower part of the 
machine feeding bobbins, supplied with the wires or cables, which 
pass up to the work in suitable guides, and I eut a space out of the 
centre of one of the halves of the twisting wheels (vs'hich are always 
made in two parts), so that my wires shall pass through; then -when 
the divisions of the wheels are carried apart by the ordinary slidiug 
bars my wires are pushed by guides out of the spaces in the wheels 
into slots in one of the sliding bars about midway between the turn- 
ing wheels and on the opposite side of its half wheel, so that my 
wires may be held while the twist is made, and they are thus re- 
lieved from the action of the twisting wires which form the mesh. 

An examination of the appellants' patents wiU show that, begin- 
ning with the Davisson patent, the twisting of the wires was ef- 
fected by mechanical means entirely différent from those of Nes- 
mith or Smith. Davisson dispensed with the supplemental mechan- 
ism necessary to the Nesmith machine, and, so far as we know, to 
ail preceding loom machines, by substituting revolving réels for the 
stationary ones. Instead of passing the wires through the slotted 
twisting-heads (which necessitated the rear untwisting mechanism) 
Davisson projected forward from the revolving gear wheel spindles 
provided with a cross-head at their working ends adapted to alter- 
nately receive and discharge the réels from which the feeding-wire 
was nncoiled. The révolution of thèse spindles, with the réels thus 
mounted upon them, rotated the réels in such manner as to twist 
the feeding-wires around each other, and around the border wires. 
After as many such rotations as were needed to give the requisite 
twists, the réels, having been brought forward to a proper position, 
were shifted to the cross-heads of the adjacent spindles. 

The two signiflcant features of the Davisson invention are: That 
the diamond mesh is made by a shifting of the réels, instead of the 
wires; and that the supplemental untwisting mechanism is avoided. 
This was a distinct advance in the improvement of loom machines. 
By an ingénions mechanical change, — the substitution of shifting- 
reels for mechanism shifting the wires — it reduced the loom machine 
from a complicated and bulky structure to a machine at once simple 
and effective. 

But the Davisson machine, nevertheless, remained a loom ma- 
chine. It was wholly inadaptable to use in the flelds. It gave to 
the farmer no walking, workable diamond mesh fence maker. 

What problem, then, did Kitselman, in 1887, hâve before him; 
what available material was at hand; and what did he accomplish? 
The most casual comparison shows, of course, that his machine — 
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and especially its product — is essentially différent from the fence 
builders of the Middaugh and Wilcox design. It différa radicaJly 
also from the Nesmith patent, in that intei-weaving is done by the 
shifting of the spools, instead of a clumsy shifting of the wires. 
Its nearest kinsman is the Davisson patent; and, although the Da- 
visson patent is owned by the appellants, it must, for the purpose 
of determining the scope of the Kitselman invention, be looked 
npon as an anticipation. 

Kitselman utilized the Davisson hollow spindle, projecting for- 
ward of the rotating-gear, with its cross-head and transférable spool- 
carriers thereon, for the purpose of twisting the intermeshing wire, 
and imbedding the longitudinal wires along the central line; but 
from this point he made an important departure — a departure that 
took the fence builder practically from its belly, as a loom ma- 
chine, and set it upon its feet as a walking, working fleld machine. 
It individualizes the passing of this art from its lower antécédents 
to its présent state of comparative perfection. 

The mechanical changes were simple, but the results were revolu- 
tionary. The spindles of the Davisson machine were arrangea ver- 
tically; had, with référence to the Davisson machine, a longitudinal 
movement; and were alternately forced forward and withdrawn 
from the plane of opération by means of a shifting device that was 
necessarily bulky and impracticable for field use. The Kitselman 
spindles were horizontally placed; had no longitudinal or latéral 
movement; and were conâned permanently to the plane of their 
rotation. 

In the Davisson machine, as in the Kitselman, the spindle, with 
its réels, acts as the twisting agent, the spindle f orming the rotator ; 
but in the Davisson machine the spindle, where the warp wire 
émerges from its hollow center, stands well back from the réels, 
Thus allowing the warp wire to go unsupported to the plane of opér- 
ation; while in the Kitselman machine the spindle extends clear 
forward to the twisting zone, to which it carries, through its hollow 
center, the warp wire, fully supported against side pulls. In the 
Davisson machine the spool-carriers are transferred to their ad- 
jacent spindles by means of an apparatus previously described as in- 
volving a longitudinal and transverse motion. Kitselman effécts tht; 
transfer of his spool-carriers by shifting the one to the spindle 
above the spindle with which it has just operated, and the other to 
the spindle below. This shifting, being brought about by a longi- 
tudinal motion only, thus eliminating the necessity of a transverse 
motion. 

In the Davisson invention a simple gear is set behind each spindle, 
but none of thèse gears engage each other, so that, when the 
spool-carriers are shifted to adjacent spindles and cross-heads at 
each successive twist, they are revolved about a practically new 
center. Kitselman provided each twister at its central section with 
a spur gear of suiHcient diameter to engage the gears of the ad- 
jacent twisters, and by this means imparted a simultaneous motion 
to the whole séries of twisters. The gear arrangement of the Davis- 
son machine tends to twist the opposing carriers out of alignment; 
108 F.— 42 
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subjects the central wire to certain deflection; and pulls the woof 
wires somewhat from their intended direction. In the Kitselman 
machine the pull, incident to the twisting opération, is constantly 
eciualized, the central portions of the twisters oiîsetting each other 
in the plane in which the strain cornes. 

Thèse distinctions are, to a certain estent, subsidiary, but never- 
theless important. Their résulta entered into the gênerai resuit, 
whereby the machine is taken from the ground, and effectively put 
upon its feet. The striking, effective change, however, is in the 
élimination from the Davisson machine of the transverse motion, 
(the transverse motion with référence to the Kitselman machine) 
and as a logical resuit, of the cumbrous machinery efîectuating such. 
transverse motion. The effect is as if each alternate spindle of the 
Davisson machine (those out of gear and standing back during the 
act of twisting) were eliminated, and the réels were transferred di- 
rectly to and from the remaining adjacent spindles. It is this feature 
that gives opportunity for short spindles; that obviâtes the clumsy 
transverse adjustment; that, in short, compacts the machine within 
a space that permits its being set up upon its feet. 

The Davisson machine could be put to no other use than that of a 
factory loom; it could not, in the very nature of its structure, be 
set np within a narrow compass. The Kitselman machine, by rea- 
aon of the changes already pointed out, can be compactly mounted 
in a narrow vertical frame. The Davisson machine is, as we hâve 
already said, a fence builder practically on its belly, with ail the 
clumsiness and inertness of the lower species; the Kitselman in- 
vention, for the flrst time, put the fence builder on its feet — an 
casy going, adaptable, working machine of the highest species. It 
built, for the flrst time, in the fteld, a wire mesh fence. It became 
a farm implement — an implement before unknown — ^as much so as 
the first harvester or the flrst stump puller. It turned over to the 
farmer in the fleld the work that had been previously done by the 
wire weaver in the shop. Out of it practically came a new product 
— a product as common now as the barbed fence, and probably 
much more useful. 

The mechanical features distinguishing the Kitselman patent from 
the Davisson machine — and, of course, from ail the preceding fence 
builders — hâve been indicated with sufi9cient précision. The flrst, 
second, eîeventh, and fifteenth claims of the patent, read in con- 
nection with the drawings and description, seems to us to ade- 
quately embody them. In construing a claim the whole spécifica- 
tion is taken together, and if the terms in whiçh the claim is stated 
are consistent with those of the description, the latter with its ac- 
companying drawings is treated as an amplification and explana- 
tion of the former, illustrating and applying its more concise and 
definite expressions. Eob. Pat. § 523. 

Thus amplified by the description, the claims disclose a fence 
builder which, for the flrst time, employing a séries of sectional 
twisters différent from any that preceded, gears thèse twisters to- 
gether for simultaneoTis rotation (a conception not involved in the 
Davisson patent); and brings about the necessary shifting by a 
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longitudinal movement, thus eliminating the Davisson transï'erse 
movement with its concomitant disadvantages — disadvantages fa- 
tal to the machine as a walking fence builder. Kitselman disclosed 
to the world for the flrst time a practical means of supplying the 
farmer with a highly nseful fence. He has set forth thèse means 
in détail, in the descriptive portion of his patent, and has framed 
the claims mentioned to correctly embody them as a mechanical 
unity. His work is the work of a primary inventor, certainly as 
much so as in the cases presented in The Corn-PIanter Patent, 23 
Wall. 181, 23 L. Ed. 161, and The Barbed-Wire Patent, 143 U. S. 
275, 12 Sup. et. U3, 36 L. Ed. 154; and his Letters Patent are, 
therefore, entitled to a libéral construction. 

A libéral construction, in our opinion, includes the appellees' 
machine. The latter is différent in many features of mère mechan- 
ical structure; in the direction traversed by the spool carriers; in 
the attachment of the spindles; in the mounting of the pinions; in 
the manner of supporting the spool-carriers, and in many other 
particulars — set eut in the opinion below and in the argument of 
counsel. But ail thèse subsidiary différences still leave the appel- 
lees' machine within the underlying structural conception — the me- 
chanical individuality — of the Kitselman invention. They are 
changes hère and there — oftentimes to its betterment — of the dé- 
tails, but they do not make the appellees' machine, any the less, the 
direct offspring of Kitselman's thought, and its mechanical embodi- 
ment. Within this view, appellees' machine constitutes an infringe- 
ment. 

The decree of the Circuit Court must be reversed and the cause 
remanded with directions to enter a decree in accordance with this 
opinion. 

WOODS, Circuit Judge, dissents. 
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(Circuit Court of Appeals, Seventh Circuit. April 9, 1901.) 

No. 730. 

Patents — VaI/IDitit of Eeissdb — ColI/Ateral Attack. 

The courts cannot déclare a reissue patent fraudulent and vold In a col- 
latéral proceeding on tlie ground that the pétition for the reissue did not 
State facts authorizing the commissioner to grant the same, siuce the 
statute does not prescribe the mode by which the required faots must be 
shown, and It must be presumed that the commissioner acted upon suffl- 
cient proof. 

Same— Invention — Dental Spittoon. 

The Hurlbut reissue patent, No. 11,696 (original No. 563,664), for an im- 
proved dental spittoon, consisting of an outer and an inner bowi, the 
Inner being pivoted and revoluble by means of a Jet of water directed 
tangentially against its Inner surface, which also forms a water veil or 
sheet over its inner surface, was not anticipated by anything in the prior 
art, nor by the Bardsley rotary fluld motor (patent No. 509,644). but dis- 
closes patentable invention; and the device described marks a distinct 
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aflrance over anythlng In prevlous use, In the essentlal nattera ol tlglit- 
Uness and cleanllness. The flrst four clalms also lield Infrlnged. 
Woods, Circuit Judge, dissentlng. 

Appeal from tlie Circuit Court of the United States for the Korth- 
em Division of the Northern District of Illinois. 
For opinion below, see 100 Fed. 855. 

The action In the Circuit Court was to restraln the appellants from Infrln- 
ging re-issue Letters Patfint No. 11,696, granted !?eptember 27, 1898, to Frank 
Hurlbut for a dental spittoon, and by him nssigned to the appellee. The orig- 
inal patent was No. 5^3,664, Issued July 7, 189G. 

The material portion of the original patent, together with Its drawlngs, auà 
the four clalms sued upon (contained also in the re-lssue), is as foUows: 
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"My Invention relates to that class of splttoons used by dentists, physlclans, 
and other specialists where it Is désirable to hâve running vrater in the spit- 
toon for the purpose of cleansing the same. 

"For further description of my invention référence will be had to the fol- 
lowing spécification, in which — 

"Figure 1 Is an élévation of my invention, the right half belng in section. 
Fig. 2 is a plan view of the same. Fig. 3 is a transverse section on Une XX 
of Fig. 1. Fig. 4 is an ealarged vertical section of the parts shown in sec- 
tion at the lower end of Fig. 1. Fig. 5 is a plan vlew of the fixture E, shovf- 
ing the perforations 1 1 throiigh the hottom plate of the same. Fig. 6 is a 
plan view of the fixture D, showing the perforations 2 2 In the plate of the 
same. Fig. 7 is a side élévation of the valve flxtures and section, showing 
one style of swiveled Injeetor 1. Any style or pattern of swiveled injecter 
will serve the purpose. 

"My improvement may be attaehed to a permanent or a movable stand or 
to the wall or to some part of an operating chair and is further provided with 
an outer and an inner bowl, the outer bowl remaining stationary upon flx- 
tures, while the inner bowl may be continuously rotated by means of water 
discharged against its inner surface through the Injecter 1. 

"Similar eharacters refer to corresponding parts in ail the figures. 

"A represents the inner bowl, which Is movable upon a pivot, as herein- 
after described. 

"B represents the outer bowl, whlch Is stationary upon its fixture. 
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"C Is a removable cap or rlm fltted upon the top of the outer bowl B and 
extends over and inside of the npper edge of the inner bowl A. The cap O 
Is made removable, so that the inner bowl A may be lifted ont for the puT- 
pose of cleansing the parts. 

"D is a plate, providing the perforated bottom of the bowl A, and is pro- 
vlded on Its under side with a hnb D'. The hnb D' is provided wlth a cen- 
tral soeket, also the downward-extending shell a". Into the socket is fltted 
a pivot-stem G. The drawing discloses the pivot-stem G as loosely fltted in- 
to the socket of the hub D'. It is immaterial whether it be loosely fltted or 
rigid. 

"E is a solid fixture forming the bottom of the outer bowl B and is provid- 
ed on its under side with a hub .T. The hub is provided with a cone-shaped 
opening, into which is fltted a socket-post F. The flxture E is also i^rovided 
with the cone-shaped shell E', extending downward to the flxtures c and d, 
Connecting It with a waste-pipe. The bottom of the fixture E is perforated, 
as shown at 1 1, Fig. 5. 

"F is a tubular post, cone-shaped near its upper end and is thus fltted into 
the cone-shaped opening in the hub J of the fixture E. Into the lower end of 
the post F is fltted an adjustable boit a. The boit a belng adjustable, it may 
be raised and thus provide a bearing for the pivot-stem G. 

"G is a pivot-stem, on which is mounted the revolving bowl A. 

"H représenta a socket on the end of an arm L of any suitable fixture for 
securing the spittoon in any désirable position or to any desired object. 

"a is an adjustable stool-bolt fitted into the end of the socket-post F, and in 
addition to providing a pivot-bearing for the pivot-stem G It provides a means 
of adjusting the inner bowl A up or down. 

"b is an annular ring of hardened métal fitted into the upper end of the post 
F to provide a side bearing for the pivot-stem G. 

"c is a flxture secured to the lower end of the chamber formed by the shell 
E' by means of the lock-nut d, and is for the purpose of Connecting the spit- 
toon to a waste-pipe. 

"f and h are flxtures provided on the side of the outer bowl B for sup- 
porting the supply-pipe and may be conneçted in suitable manner to any 
waste-pipe or hydrant. 

"g is the water-supply pipe supported by the fixtures f and h, and provided 
near to the top of the bowl with an ordinary cross-pipe fltting, the lower arm 
of the cross being attached to the supply-pipe g. (See Figs. 2 and 7.) The 
upper arm may be extended and provided with a glass Aller n. (See Fig. 7.) 
The two side arms of the cross may be extended and provided each with an or- 
dinary stop-cock 1 1. (See Fig. 2.) 

"j is an extension from one of the valves i and connects the same with the 
globe k. 

"k is a globe-shaped fixture provided with a two-way opening, Into one of 
which is fitted the pipe j and through the other extends the injecter 1. 

"1 is the injector, through which water is discharged Into the bowl A. Thls 
injecter is fltted through the globe k and Is designed to swivel in the same. 
The lower end of the injector terminâtes with a bent nozzle. At one side of 
the injector is provided a thumb-piece m for the purpose of turning the same 
In the globe k. 

"The upper end of the Injector 1, at a point opposite the pipe j, is provided 
with one or more openings. so that water may be admitted to the injector re- 
gardless of the angle at which the nozzle may be set, the inflow of water be- 
ing controlled by the valve i. The valves i 1 are conneçted with the cross- 
pipe fltting with the swivel-joint, so that the flxtures extending inside of the 
bowl may be turned upward on the swivel-joint and thereby removed from 
over the bowl in order that the inner bowl may be removed for the purpose 
before described. 

"o is a braeket fltted loosely around and extending from the pipe n for sup- 
porting a water-glass p. Desiring to flU the glass the braeket o may be 
swung around, brïnging the glass under the water-pipe n. 

"r Is a stop-cock on the pipe n. 

"q is an extension from one of the valves i, and to which it is intended to 
connect a saliva-ejector. 
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"The opération of my Invention Is as follows: Assume the splttoon to be 
in position resting in the socket H of the arm L, said arm L belng secUred 
as before described and the water-pipe g being connected wlth a supply-pipe 
by a section of hose or otherwise, as desired, and the flxture c being likewlse 
connected wlth a waste-pipe. Desiring to operate the bowl the operator will 
open the stop-cock i opposite the injecter k 1, admitting water to the bowl 
through the nozzle end of the injector 1. By means of the thumb-piece m the 
injeetor may be turned so as to discharge the water against the inner sur- 
face of the bowl A at any angle desired. Ihe force of the water thus dis- 
charged Imparts motion to the inner bowl and causes It to revolve upon Its 
pivot-stem G. The gpeed at which the bowl revolves is controlled by the force 
of the supply and the angle at which the injecter Is set. The outlet from the 
bowl is through the perforations 2 2 and 1 1 of the plates D and E and 
thence through flxture c to the waste-pipe. (See Figs. 4, 5, and 6.) In the 
event of an overflow of the bowl A the water may pass down the space be- 
tween the outer and inner bowl and through the plate B to the waste-pipe. 

"The air-space a', provided between the upper end of the post F and the 
under side of the hub D', and inclosed by the downward-extending shell a" 
of the hub D', is intended to act as a ram in preventlng water from working 
up over the post F and around the pivot-stem G. 

"Having thus described my Invention, what I claim as new, novel, and 
désire to secure by Letters Patent of the United States, is— 

"1. In a splttoon, an inner and an outer bowl, the inner bowl being re- 
voluble; and a water-injector adapted to direct a jet of water against said 
revoluble bowl to revolve the same. 

"2. A dental splttoon having an outer and an inner bowl, the inner bowl 
being revoluble within the outer bowl: a water-injector adapted to throw a 
stream of water against the Inner surface of the inner bowl; and an ad- 
justable flxture carrying the injecter by which it Is made removable from the 
inner bowl. 

"3. In a dental splttoon, an inner and an outer bowl, the Inner bowl being 
revoluble; a water-injector held to direct water against the Inner surface of 
the inner bowl to revolve the same; and a flxture which holds the water- 
injector, the water-injector being adjustable in the flxture to change the di- 
rection of the stream which it directs against the revoluble bowl to modlfy 
the speed of the révolution of the bowl. 

"4. In a dental spittoon, an outer and an inner bowl, the Inner bowl being 
revoluble in the outer bowl; the water-injector for directing the stream of 
water against the surface of the Inner bowl to revolve the same; and a re- 
movable cap placed over the upper edges of the two bowls secured to the 
outer bowl." 

The claims added by the reissue— fifth, sixth and seventh— are as follows: 

".5. In a dental splttoon, the combination of an outer bowl and an Inner 
bowl having a space located between them and open at its top and bottom, 
the inner bowl supported at its bottom and having an always-open outlet or 
drain, a removable cap arrangea above the upper edges of the two bowls and 
over said space and means for supplying water to the inner surface of the 
inner bowl and continually malntaining a thln sheet of water upon such In- 
ner surface. 

"6. In a dental splttoon, the combination of an outer bowl and an inner 
bowl having a space located between them and open at its top and bottom, 
the inner bowl supported at Its bottom and having an always-open outlet or 
drain, means for supplying water to the inner surface of the inner bowl and 
continually malntaining a thln sheet of water upon such inner surface and a 
removable cap arranged above the upper edges of the two bowls but provid- 
Ing communication between the inner bowl and said space. 

"7. In a dental spittoon, the combination of an outer bowl and an inner 
bowl having a normal alr-space located between them and open at Its top 
and bottom, the inner bowl supported at its bottom and having an always- 
open outlet at Its lowest point, means for supplying water to the inner sur- 
face of the Inner bowl and continually malntaining a thln sheet of water 
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upon Buch toner surface and a cap secured to the outer bowl, out of contact 
wlth the Inner bowl and adapted to cover the space between the bowls but 
leaving a space between it and the top of the inner bowl." 

There was no substantlal dispute that the splttoon manutactured by the 
appellants Is almost an exact copy of the Hurlbut splttoon; but appellants 
Inslsted that It was wlthln the uses to whlch the Bardsley patent could be 
rlghtfuUy adapted. 

The Bardsley patent, No. 509,644, Issued November 28, 1893, for a rotary 
fluld motor, together wlth Its drawlngs, Is as foUows: 

rj&j 




Fias. 



Fia -4, 



Fia s.) 



"One object of my Invention is to construct a rotary fluid motor of an ex- 
tremely cheap and simple character compared wlth Its efficlency, and one 
whlch can be run In elther direction at wlU, a further object belng to pro- 
vide for the ready changlng of the direction of rotation of the motor. Thèse 
objects I attaln in the manner hereinafter set forth, référence being had to 
the accompanying drawlngs in whlch— 

"Figure 1, Is a perspective vlew of a fluid motor constructed in accordance 
wlth my Invention. Flg. 2 is a plan vlew of the same, partly In section; and 
Flgs. 3, 4 and 5, are sectlonal vlews lllustratlng différent forms of motor 
wheel or disls whlch can be employed. 

"My Improved fluid motor consists of a disk A secured to a shaft B whlch 
is mounted in suitable bearings so as to be free to turn, the disk having upon 
Its outer edge a projecting flange a whlch is, by préférence, bent inward 
slightly at the top, as shown in Flg. 3. The central portion of the disk majr 
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be In the form of spokes or open work If deslred, and the dlak may run elther 
horlzontally, vertlcally or at an angle. 

"Above and at one side of the disk A Is a conlcal nozzle D which is pref- 
erably mounted upon the dependlng end of a fluid supply pipe F so that it 
can be turned thereon, the hub or butt b of the nozzle belng provided with 
a handie d for this purpose. 

"The nozzle D is so disposed that the jet therefrom wlU be delivered par- 
allel with a line tangential to the periphery of the disk A and will strike the 
surface of said disk close to the outer flange, the force of the water being 
exerted upon the disk and flange and the stream spreading upward on said 
flange to which it elings by reason of capillary attraction until it is flnally 
discharged by centrifugal force over the edge of the flange, as shown in Fig. 
1. The water is thus caused to act upon the disk and flange throughout a 
considérable portion of the entire circumfe;:ence of the disk so that I am en- 
abled to obtain almost as high a degree of power as in a bucket motor oper- 
ated by a Jet, especially in cases where the jet Is very small and Issues with 
great veloeity from the nozzle. 

"One Important advantage possessed by my improved motor over the or- 
dinary foi'm of bucket motor, moreover, Is that it Is capable of being run 
either backward or forward with equal facility, by simply changing the direc- 
tion of the jet, and in order that this latter resnit may be readily accomplished 
I use a pivoted nozzle as shown in Fig. 1, whieh when adjusted to the posi- 
tion shown by full lines in Fig. 2, will drive the motor disk in one direction, 
and when adjusted to the position shown by dotted lines in said figure, will 
drive said disk in the opposite direction. 

"In earrying ont my invention varions forms of flange may be formed upon 
the disk A in place of that shown in Figs. 1 and 3. For Instance, an Inward- 
ly curved flange such as shown in Fig. 4 may be used, or a low upturned 
flknge, such as shown in Fig. 5, or in some cases the flange may be dispensed 
with altogether, as I hâve obtained good results from a motor in which the 
jet was simply discharged upon the face of a flat disk, the use of the flange 
in ail cases, however, belng preferred, it serves to conflue the water to the 
disk for a longer time, and thus enables It to exert a greater amount of power 
than if it were not so confined. 

"It will be évident that in earrying out my Invention, there can be two or 
more nozzles disposed so as to discharge upon the disk at différent points, 
and the jets can ail act upon the same face of the disk or some upon one face 
and some upon the opposite face of the same, and in other cases there may 
be more than one disk upon the shaft, each of the disks being acted upon by 
one or more jets. In some cases, also, the face of the disk may be sllghtly 
roughened or provided with flne eorrugations, but thèse should not be such as 
to break up the jet or cause any rebounding of the water on striking the disk. 

"Having thus described my invention, I claim and désire to secure by Let- 
ters Patent— 

"1. A fluid motor consisting of a disk or plate and a nozzle located above 
the plate but inclined downward toward the same, and also occupying a posi- 
tion parallel with a line tangential to the periphery of the plate so that It wiil 
discharge downward upon the face of the plate, adjacent to the periphery 
of the same, a jet parallel to such tangential line, substantially as specifled. 

"2. A fluid motor in whieh are combined a disk or plate having an upturned 
flange upon its outer edge, and a nozzle located above the plate but inclined 
downward toward the same, and also occupying a position parallel with a 
line tangential to the periphery of the plate, whereby it will discharge down- 
ward upon the face of the plate, adjacent to the periphery of the same and 
within the flange, a jet parallel to such tangential line, substantially as spec- 
ifled. 

"3. A fluid motor in which are combined a disk or plate, and a nozzle lo- 
cated above the plate but inclined downward toward the same, said nozzle 
being pivoted to the supply pipe and capable of being moved thereon to right 
or left 90 as to occupy, when in either extrême of movement, a position par- 
allel with a line tangential to the periphery of the plate, substantially as 
specifled." 
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Other patents brtnight to our attention are as follows; 

No. 102,737, May S, 1870, D. Wellington. 

No. 102,738, May 3, 1870, D. Wellington. 

No. 155,814, Oct. 13, 1874, W. Stockton. 

No. 163,527, May 18, 1875, S. G. Randall, 

No. 204,793, June 11, 1878, F. Bramer. 

No. 233,495, Oct 19, 1880, 0. Flnk. 

No. 241,884, May 24, 1881, G. B. Roblnson. 

No. 241,949, May 24, 1881, J. R. Flnney. 

No. 274,105, Mch. 20, 1883, B. B. BUss. 

No. 305,430, Sept. 23, 1884, H. A. DanleL 

No. 317,251, May 5, 1885, J. J. Walton. 

No. 349,704, Sept 28, 1886, J. M. Pletchet, 

No. 448,100, Mch. 10, 1891, W. E. Warner. 

No. 486,776, Nor. 22, 1892, S. Haines, et al. 

No. 535,925, Mch. 19, 1895, W. J. Shilling, Jr, 

No. 553,510, Jan. 28, 1896, S. Oampbell. 

No. 594,117, Nov. 23, 1897, M. 0. Merker. 

No. 597,359, Jan. 11, 1898, G. E. Johnson. 
The court foimd upon final hearlng for the appellee, and entered a decrea 
accordlngly; from whlch thls appeal Is prosecuted. 
The errors assigned are, in substance, as follows: 

1. "That the reissue was Invalld because fraudulently obtained, and be- 
cause there was no foundation In law for a reissue." 

2. "Because the reissue claims are unlawful expansions of the original», 
and, therefore, void; and the whole patent Is therefore also Told." 

3. "Because the claims sued on are vold for want of patentable novelty." 

4. "Because the court erred in flnding infrlngement." 
The further facts are stated in the opinion of the court 

R S. Taylor, for appellant. 

L. L. Cobum, Samuel E. Hibben, and J. H. McElroy, for appelle 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judgea. 

GEOSSCUP, Circuit Judge. The injunction against infringement 
was asked only upon claims (1), (2), (3), & (4) of the re-issue patent. 
Thèse are identical with the like numbered claims in the original 
patent. There is nothing, therefore, in the particular re-issued 
claims, upon which relief is asked, différent from the original claims. 
The decree of the Circuit Court in f ollowing the re-issue, did not ex- 
pand or alter what -would hâve been appellee's right, had there been 
no re-issue, and the suit had been brought upon the original Letters 
Patent. 

But it is insisted that the claims added in the re-issue (though not 
brought into this case as a base for an injunctional order) were not 
within the right of the commissioner to allow, upon the showing of 
facts there made; and our attention is invited to the pétition for re- 
issue, as faUing to show facts sufflcient to give the commissioner ju- 
risdiction. It is urged, in vieW of this, and of the progress of the 
art between the dates of the original and the re-issue Letters, that the 
success of the appellee in procuring the re-issue i» in the nature of a 
fraud. 

The defect of the argument is that it assumes that we hâve before 
us, in this case, ail the facts that the commissioner had before him in 
the application for a re-isaue; and that we can, in a collatéral pro- 
ceeding, déclare the patent fraudnlent, on acconnt of the supposed im- 
position upon the commissioner. The statute relating to the *ub- 
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ject, Section four thousand nine hundred and sixteen, provides: 
"Wlienever any patent is inoperative or invalid by reason of a de- 
fective or insufflcient spécification, or by reason of the patentée claim- 
ing as his own invention or discovery more tlian iie hiad a right to 
claim as new, if tlie error has arisen by inadvertence, accident or mis- 
talie and without any fraudulent or deceptive intention, the commis- 
sioner shall on the surrender of such patent and the payment of the 
duty required by law, cause a new patent for the same invention, 
and in accordance with the corrected spécification to be issued to the 
patentée." 

It will be seen that there is in this statute no provision relating to 
the médium of the required proof. It is not provided that the proof 
of the facts upon which a re-issue may be granted — the inoperative- 
ness or invalidity of the original patent, through inadvertence, acci- 
dent or mistalie, and without deceptive intention — shall be by aifi- 
davit, déposition, or oral testimony. It is not provided that the at- 
tention of the commissioner shall be called to such facts by any set 
pétition, or other paper writing. This may be done, so far as statu- 
tory procédure goes, by oral testimony. AU that the statute contem- 
plâtes is that the judgment of the commissioner shall be satisfied; 
and this is, of course, presumed from the fact that the re-issue was 
granted. In the absence of the whole case submitted to the commis- 
sioner — ^pétition, affldavits, oral testimony and ail — upon which he 
acted, we can not détermine, had we the power, that there were not 
before him facts suflûcient to give him jurisdiction to grant a re-issue, 
or that the commissioner was misled. There seems to us to be no 
error in this particular of the case. 

This brings us to the questions of invention and patentability. The 
Hurlbut dental spittoon consists of an inner bowl set within an 
outer bowl, the inner one so arranged that it may revolve, without 
much friction, upon a pin point bearing. Against the inner surface 
of the inner bowl a jet of water is thrown tangentially, so adjusted 
in quantity and pressure that, while the bowl is caused to revolve, the 
révolution is accomplished easily and quietly, and the water per- 
mitted to spread like a flushing veil or sheet over the whole surface. 
Overflow is prevented by an annular ring, and space for the escape of 
air from the waste pipé is found between the outer surface of the in- 
ner bowl and the inner surface of the outer. The effect is noiseless- 
ness, a tasteful appearance, and a sensé of purity and cleanliness. 
The spittoon immediately superseded the dental spittoons preced- 
ing it. 

The White dental spittoon, in existence before 1890, seems to hâve 
been the point at which the art, up to the Hurlbut spittoon, had 
reached its climax. The White spittoon was a single stationary bowl, 
through which rose centrally, nearly to the level of the rim, a vertical 
rod carrying a water-spraying device that, turning pivotally on suit- 
able bearings, distributed the water over the inner surface of the 
bowl, subjecting its surface to a spray, such as cornes to a lawn from 
a water sprinkler. It was, to a certain degree, cleanly and tasteful, 
and went into gênerai use; but its differentiation from the Hurlbut 
spittoon, appearing six years later, is well marked. In the White 
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spittoon the sprinkler revolres, while thé bowl stands still; in tïe 
Hurlbut it is the bowl that is revoluble. In the former the power is 
applied to the swinging cross-arms through the vertical rod by a 
construction known as Barker's mill; in the latter the jet of water, 
striking the inner surface of the bowl, is, at once, the power that re- 
volves it, and its cleanser. In the White there always stands up in 
the center of the bowl — a catch-ail for the discharges from the pa- 
tient's mouth — this upright rod, and its cross-arms, themselves in- 
capable of self-cleansing ; in the Hurlbut there is no exposed por- 
tion that is not self cleansed. The striking advance of the Hurlbut 
over the White spittoon is thus manifest. 

The other patents cited — the Finney, Bliss, Fletcher, and Warner 
— are of a like construction, each having the stationary bowl, sup- 
plied with stationary, water distributors. They fall short, therefore, 
as did the White, of the peculiar adaptation that gives to the Hurl- 
but spittoon its perfection as a dental bowl. 

Usually in any art the approach to the highest attainment is grad- 
uai ; the final resuit reached is but a step beyond its immédiate prede- 
cessor. But in the art of dental spittoons ithe approach to the Hurl- 
but invention seems to hâve been by a long leap from its immédiate 
predecessor. The transition from the WTiite to the Hurlbut is in the 
nature of a decided departure, if not a new création. We are of 
the opinion that the thought that conceived this new help to the 
ills of mankind is invention, and that its embodiment, in the mechan- 
ical means employed, complètes the act as patentable invention. 

But though nothing is brought forward from the dental art as an- 
ticipatory of the transition from the White to the Hurlbut spittoon, 
the Bardsley patent — confessedly in another fleld — is urged as hav- 
ing made the Hurlbut spittoon so obvious, that what foUowed could 
only hâve been mechanical adaptation. We can not concur in this 
view. 

The Bardsley patent was for a rotary fluid motor. Its sole pur- 
pose was to obtain power from a jet of water, and transmit it by a 
shaft to some other apparatus. It carried with it no thought of, or 
provision for, the flushing of water that causes self cleansing; it 
contained, indeed, no purpose of self cleansing. There was in it no 
basin, as a réceptacle for the discharges from the patient; no pro- 
vision for noiselessness; no suggestion of sightliness; none of the dé- 
tails that, taken together, constitute the tout ensemble of the Hurlbut 
spittoon. It is true that, the underlying idea of the Hurlbut spit- 
toon, well in mind, a glance at the Bardsley motor might reveal, in 
rough, the means for its mechanical embodiment; but the gist of in- 
vention is just this conception of the underlying idea — the mental, 
rather than the manual act — the burst of thought, rather than the 
réduction of the thought to practice. The Bardsley motor, in our 
opinion, had nothing in it that was calculated to reveal, in its en- 
tirety, the Hurlbut dental spittoon. 

Indeed, the Bardsley motor only utilized a well known law of na- 
ture — that a jet of water, applied tangentially to the inner surface 
of a basin nicely pivoted, would tend to revolve it. This had been 
partially exemplifled, for many years, in preceding water motors; 



JUSTI V. CLARK. 669 

and widely exemplified in the revoluble tumblers upon nearly every 
soda fountain counter. It was a known law of nature when the early 
dental spittoons were devised, with. tlieir stationary bowls and sta- 
tionary water-distiibuter; and when tbe White spittoon was con- 
ceived, with its revoluble distributer; but, until Hurlbut's time, it 
was not thought of in solving the problem of a sightly and sanitary 
dental basin. Is not this fact signiflcant? Is it not persuasive that 
Hurlbut's conception was invention rather than mère skill — a flash 
of the intellect, créative and helpful, rather than the plodding ad- 
vance of the mechanic. Taken altogether, we regard the Hurlbut 
device as the resuit of an inventive thought, suitably reduced to 
practice, and, therefore, patentable. 

There was no error in the decree of the Circuit Court, and it is ac- 
cordingly afflrmed. 

WOODS, Circuit Judge (dissenting). I am not able to agrée that 
the Hurlbut device embodies invention, though, the Bardsley patent 
out of the way, its patentability I think should be conceded. Its 
meritorious feature is the revoluble bowl washed by the water wMch 
revolves it. As a mechanism it is in this particular completely an- 
ticipated by the Bardsley device, which in the form illustrated in the 
patent is capable of use as a spittoon, while if its disk be given the 
depth and contour of a dental cuspidor it becomes the complète ex- 
emplification of Hurlbut's construction. In the patent it was called 
a "motor," but was it for that reason any less a mechanism of which 
Hurlbut or any other mechanical inventor was bound to take cog- 
nizance than if it had been stated in the patent that it might also be 
used as a self-cleansing cuspidor? 

In respect to invention in the adaptation of an existing device to a 
new use, the rule is thus stated in Potts & Go. v. Creager, 155 U. S. 
597, 608, 15 Sup. Ct. 194, 199, 39 L. Ed. 275, 279: 

"As a resuit of the authoritles upon this subject, It may be said that, If 
the new use be so nearly analogous to the former one that the applicability of 
the device to its new use would occur to a person of ordinary mechanical skill, 
It is only a case of double use; but If the relations between them be remote, 
and especially if the use of the old device produce a new resuit, it may at 
least involve an exercise of the Inventive faculty. Much, however, must still 
dépend upon the nature of the changes required to adapt the device to its 
new use." 

The significance of the last sentence should not be overlooked. 
The foUowing cases cited in the briefs afford pertinent illustrations 
of the application of the rule: American Eoad-Mach. Co. v. Pennock 
& Sharp Co., 164 U. S. 26, 17 Sup. Ct. 1, 41 L. Ed. 337; Iron Works 
v. Fraser, 153 U. S. 332, 14 Sup. Ct. 883, 38 L. Ed. 734; Trimmer Co. 
T. Stevens, 137 U. S. 423, 11 Sup. Ct. 150, 34 L. Ed. 719; Aron v. 
Eailroad Co., 132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272; Briggs v. 
Ice Co., 20 U. S. App. 374, 8 C. C. A. 480, 60 Fed. 87; Gustin v. Mill 
Co., 9 U. S. App. 301, 3 C. C. A. 474, 53 Fed. 120; Thomson-Houston 
Electric Co. V. Western Electric Co., 34 U. S. App. 186, 16 C. G. A. 
642, 70 Fed. 69; Mast, Foos & Co. v. Stover Mfg. Go., 177 U. S. 
485, 20 Sup. Ct. 708, 44 L. Ed. 856. Thèse and many like cases, as 
I understand them, proceed upon the theory that the mechanical art 
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ia a unît, and tliat every mechanical invention is presumed to hâve 
been made with a full knowledge of ail that had Yteen accomplished 
before in ail branches of mechanism; so that when the question 
anses whether there was invention in adapting an old device to a 
new use, or whether a supposed new device designed for a new or 
old use was in fact an adaptation of an old device, it must be de- 
termined by the rule quoted from the opinion in Potts & Co. v. 
Creager; much depending on the nature of the changes required to 
effect the new adaptation. The changes which Hurlbut had to make 
in the Bardsley mechanism in order to couvert it into the revolving 
bowl of his cuspidor, washed by the water which turned it, were cer- 
tainly slight and obvious, involving nothing beyond the skill of a 
mechanic conversant with the art. Indeed, nothing was necessary 
except to eut away so much of the sbaft, B, in the Bardsley motor as 
rises above the bottom of the disk, and apply well-known means for 
the discharge and carrying away of the water. It is significant that 
Hurlbut's original application, filed March 18, 1895, followed the 
issue of the Bardsley patent on November 28, 1893, by less than six- 
teen months; and, in view of the close resemblance of the two de- 
vices, it is not unreasonable to infer that one was the outgrowth of 
the other. 

If it be insisted that the Bardsley device is to be distinguished 
because its only intended function was as a "fluid motor," the answer 
is that in the cuspidor of Hurlbut it has the same function. If it 
be said to run nothing but itself, it is nevertheless a motor. The 
rotating part of the cuspidor may be regarded, perhaps, with equal 
fairness, from either of two points of view, — as a modified form 
of the Bardsley motor, or as a Bardsley motor with a bowl attached, 
to which it imparts a motion identical with its own. The disk on 
which the water impinges is described in the spécification as having 
upon its outer edge a projecting flange, which by préférence is bent 
inward slightly at the top; and the central portion is described as 
being, if desired, in the form of spokes or open work. To substitute 
for the central portion, whether solid or consisting of spokes or open 
work, a bowl, of whatever shape, would not change the essential 
character of the structure, whether the bowl be attached to, or 
made intégral with, the flange. In either form the présence of the 
Bardsley motor, acting as a motor to revolve the bowl, is évident. 

In the case of Johnson v. McCurdy (decided to-day by this court) 
108 Fed. 671, it is said: 

"Nor can the Bardsley patent be construed to rlgMfully exclude othera 
from using a jet of water tangentially applied to the Inner surface of the 
bowl to revolve the bowl. This was a law of nature, well known before the 
Bardsley device." 

If this be true, it is equally fatal to the Hurlbut device, which, 
without the revolving bowl moved by a tangential jet of water, ia 
manifestly without patentable novelty. The other parts of the com- 
bination were in familiar use in earlier devices, in substantially 
similar relations and serving the same uses as in this combination. 
lîïeither patent, however, as I conceive, is subject to the objection 
stated, — not more than a patent for a turbine or other form of wheel 
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intended to be moved by water, or for a derice designed to catch 
the wind for the purpose of utilizing its iwwer. No law of nature 
tells how tlie jet of water shall be made to impinge, nor how to con- 
struct a device to wMcli it may be effectively applied. Whateyer 
the distance from White to Hurlbut, that from Bardsley to Hurlbut 
wa8 but a etep along a lighted passage. 



JOHNSON et al. v. McCTTRDY. 

(Circuit Court of Appeals, Seventh Circuit April 8, 1801J 

No. 744. 

Patbhts— Infringbment— RoTAET Watek Motob. 

The Barilsley patent, No. 509,644, for a rotary flttld motor, is not to- 
fringed by a dental spittoon made In accordance wlth the Hurlbut re- 
IsBue, No. 11,696, In ■whlch the Inner bowl Is revolvëd by a jet of water 
similar to that employed to revolve the motor of the patent; such feature 
of the device not being patentable. 

Woods, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The action in the Circuit Court was to restrain the appellee from 
infringing Letters Patent No. 509,644, granted to Edward E. Bards- 
ley, November 28, 1893, for a rotary fluid motor, assigned to appel- 
lants. 

The infringing spittoon is manufactured in accordance with re- 
issue Letters Patent, No. 11,696, granted September 27, 1898, to 
Frank Hurlbut, for a dental spittoon. Both the Hurlbut and Bards- 
ley patents, and other patents bearing upon the controversy, are set 
out at large, or cited, in Justi v. Clark (this day decided by this court) 
108 Fed. 659. 

R. S. Taylor, for appellants. 

Samuel E. Hibben, L. L. Coburn, and J. H. McElroy, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

After the for^oing statement of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

FoUowing Justi v. Clark, just decided, the decree of the Circuit 
Court must be afSrmed. The Hurlbut patent is not, in our opinion, 
and for reasons there stated, an infringement of the Bardsley pat- 
ent. Nor can the Bardsley patent be construed to rightfuUy exclude 
others from using a jet of water, tangentially applied to the inner 
surface of a bowl, to revolre the bowl. This was a law of nature^ 
well known before the Bardsley device. 

The decree of the Circuit Court is accordingly affirmed. 

WOODS, Circuit Judge. For reasons indicated in the case of Justi 
T. Clark, I cannot concur in this opinion, though uot clear that the 
conclusion ia wrong. 
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THE EUREKA NO. 32, 

(District Court, S. D. New York. May 7, 1901.) 

BHippiwa— PKOCBKDraa to Limit Liability— Whkn Maintaikable— Bihbm 
•Claiu. 

A proceeding in admlralty for limitation of liability under Eer. St. §| 
4284, 4285, should not be entertained where there is but one known clalm, 
and the nature of the accident or loss makes imprcbablt any other, and 
where the pétition neither avers a belief in the existence of any other 
claim, nor shows any grounds for apprehending any other. In such case 
the statutory limitation of liability is effectually available as a défense 
iinder section 4283, by answer in the action on the single claim; and 
Buch procédure not only avolds the expense of the spécial proceeding, 
but préserves the plaintiff's right of jury trial, which should not be inter- 
fered with any further than necessary to eflfeetuate the purpose of con- 
gress.i 

In Admiralty. Pétition for limitation of liability. 
Wilcox, Adams & Green, for application. 

BEOWN, District Judge. Upon a pétition filed by the above- 
named petitioner, owner of the coal barge Eurêka No. 32, application 
is made for an order for the appraisement of the barge in proceed- 
ings to limit the liability of the owner of the Eurêka, pursuant to 
sections 4284 and 4285 of the United States Eevised Statutes. The 
pétition allèges that an action bas been brought in the suprême 
court of this state against the petitioner and the Oceanic Steam 
Navigation Company, owner of the steamship Oceanic, by Mary 
Madigan, the widow and administratrix of Patrick Madigan, de- 
ceased, to recover the sum of |20,000 for the benefit of his widow 
and next of kin, under the New York statute, on account of the 
death of Patrick Madigan, caused by the alleged négligence of the 
défendants in said suit while the décèdent was engaged in shoveling 
coal in the hold of the Eurêka, which was being discharged by 
means of tubs into the steamer Oceanic alongside; that it was al- 
leged in that suit that the hold was dark and insufficiently lighted, 
and insufïicient means used to prevent the tubs from swinging, 
so that without waming to the deceased, and without fault on his 
part, his head was violently struck and crushed, causing his death 
soon after. 

The above is the only claim stated in the pétition; nor is there 
any averment of any other debt or liability of the petitioner on 
account of the Eurêka. The pétition avers, however, that there were 
a number of men on the barge besides those in the hold engaged in 
the work; that "acts of négligence may hâve been committed or 
other things done by those on board or those in charge of said barge 
of which your petitioner has no knowledge, but for which the peti- 
tioner avers suits may thereafter be brought against it, and against 
which the petitioner would be entitled to limit its liability in this 

1 Limitation of shipowuei-'e liability, eee note to The Longf ellow, 4ô 0. C. A. 
887. 
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proceedîng, if such there were." The pétition further statea that 
the voyage or trip of the Eurêka, in connection with whicli the acci- 
dent occurred, was a trip from Jersey City to pier 48 Nortli River, 
New York City, on wMch tlie Eurêka liad been towed across the 
river to deliver a cargo of coal to the Oceanic pursuant to contract, 
upon which there was "no freight pending." 

In the case of The Eosa (D. C.) 53 Fed. 133, I declined to enter- 
tain jurisdiction of proceedings in limitation of liability under such 
circumstances, stating the reasons for my décision. I am aware 
that a différent conclusion is reached in the case of Quinlan v. Pew, 
5 C. C. A. 438, 56 Fed. 111, and in the more récent case of The 
McCaulley (D. C.) 99 Fed. 302. Highly as I respect the décisions 
of those courts, I am unable to appreciate the force of the reasons 
given for the décisions, contrary to what seems to me to be the 
plain language of section 4284, which in terms limits a proceedîng 
for a pro rata distribution to cases in which there are several distinct 
claims. Section 4285 refers to "such claimants," i. e. a case within 
section 4284; and in the act of 1851 (9 Stat. 635) both were parts 
of the same section. Eules 54 to 57 of the suprême court in ad- 
miralty imply the same limitation, and were intended only for cases 
of several claimants. The Scotland, 105 U. S. 33, 26 L. Ed. 1001. 

As stated in the case of The Eosa, where there is but a single 
outstanding demand, it seems to me an unjustiflable extension of 
section 4284, and an encroachment upon the ordinary rights of suit- 
ors in state courts, to interfère with litigation in the state courts 
beyond what congress has authorized. Whenever a case arises un- 
der section 4284, that is, where there are several claims for a loss 
or damage on the same voyage, jurisdiction is no doubt conferred to 
entertain this spécial proceedîng; and as held in the case of Elwell 
v. Geibei (C. C.) 33 Fed. 71, this jurisdiction is most properly exer- 
cised by the district courts only. 

The case of In re Morrison, 147 U. S. 14, 13 Sup. Ct. 246, 87 
L. Ed. 60, was one of collision, where the Alva was sunk, in which 
there was not only every probability of numerous claims, but in the 
papers before the suprême court other claims afflrmatively ap- 
peared. Where suit has been brought upon one claim and the 
circumstances are such as to make probable the existence of other 
claims arising ont of the same accident, as in cases of collision, 
or from any other circumstances of the same voyage, sections 
4284 and 4285 may no doubt be rightly invoked and proceedings 
thereunder instituted for a pro rata distribution; but where there 
is but one known claim, and the nature of the accident or loss makes 
improbable any other, and the pétition neither avers a belief in the 
existence of any other claim, nor shows any grounds for apprehend- 
ing the existence of any other, the case seems to me to be wholly 
outside of the provisions of sections 4284 and 4285, and to be fully 
covered and provided for by défense under section 4283 by answer 
in the state suit. The limitation of liability is then completely and 
effectually available by way of défense in the state court under that 
section. The Scotland, 105 U. S. 24, 33, 26 L. Ed. 1001; Loughin 
108 F.— 43 
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V. McCaulley, 186 Pa. 517, 40 Atl. 1020. There is no need of any 
trustée in such a case, nor of any of thé cumbrous, dilatory and 
expensive machinery of the spécial limited liability proceedings un- 
der sections 4284 and 4285v 

The court cannot fail to recognize that practically the only object 
of applications upon a single claim like this is, to get the case away 
from the common-law jurisdiction and a trial by jury. But this right 
to a common-law remedy, with its attending jury trial, is precisely 
the right which section 563 of the Eevised Statutes expressly re- 
serres to suitors "in ail cases where the common law is compétent 
to give it." In the case of The Main, 152 U. S. 122, 14 Sup. Ct. 588, 
38 L. Ed. 381, the suprême court, in quoting with approval the com- 
menta made in English cases upon the construction that should be 
given to the limited liability statute, viz., "so as to derogate as little 
as possible consistently with its phraseology from the otherwise légal 
rights of the parties," concludes by saying: 

"Being in dérogation of the common law, we thinlc the court should not 
limit the right of the injured party to a recovery beyond what is neeessary to 
effectuate the purposes of congress." Pages 132, 133. 

Where there are sereral claims so as to require a pro rata con- 
tribution, no doubt a common-law remedy is not compétent to give 
relief, because it does not include the équitable powers of the ap- 
pointment of a trustée, or the summoning in of various différent 
claimants so as to make a pro rata apportionment according to the 
various claims. But where there is but a single claim nothing of this 
kind is neeessary. Full relief may be obtained by the shipowner 
in the original action, by answer setting up the statutory limita- 
tion of liability, the value of the vessel, and making proof accord- 
ingly on the trial. Such défenses by way of answer are not infre- 
quent, as I am informed, in the state courts in this district. At 
this moment I bave before me for décision a similar instance in 
this court, and such was The Scotland, lOS U. S. 24, 33, 26 L. Ed. 
1001. Presumably, it is only because the common law is not compé- 
tent to afford adéquate relief to the shipowner by way of défense, 
where there are several claims requiring a pro rata division, that 
section 4284 provided for the independent spécial proceeding in 
cases "where there are several claims," requiring such a division. 

One other incident of the independent proceeding under section 
4284 and rule 55, that opérâtes still further to the préjudice of the 
injured party is, that the costs and expenses of the proceeding are 
to be allowed to the ship owner. Thus a fund, already insufQcient 
to make good the injured party's honest demand, is still further 
depleted by a cumbrous and expensive proceeding. Thèse costs are 
(a) for a long and costly advertisement calling for imaginary claims 
having no existence; (b) a commissioner to take proof and report 
upon thèse imaginary claims, never to be presented; (c) the appoint- 
ment of a trustée to take charge of the ship or its proceeds in order 
to provide for an imaginary pro rata distribution, which will never 
arise; and flnally for the other statutory charges in the fee bill, 
in a proceeding wholly unnecessary and of no benefit to any one 
except the shipowner, to enable him to escape a jury trial. 
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Two other circumstances in the présent case should also be men- 
tioned. 

(a) Section 4284 contemplâtes "voyages," and vessels making voy- 
ages. What the owner is required to turn over is "the vessel and 
ùer freight for the voyage.'' The only voyage of the Eurêka in this 
case, according to the pétition, was the brief passage across the 
North Kiver as above stated, occupying perhaps a half hour; and 
the pétition states that there was "no freight pending." The owner, 
however, carrying his own cargo must answer for a reasonable 
freight, as if he were carrying the goods of another. If such brief 
trips as the présent can be treated as voyages within the statute, 
it is rather by accident than by any original design of the statute. 

(b) More important is the circumstance, that In this case, although 
the tort was maritime, the maritime right of action died with the 
deceased. The présent right of action is not maritime at ail, but 
purely statutory. To this statutory action, trial by jury is an in- 
cidental right, secured by the state law as well as by section 563, 
subd. 8, Rev. St. U. S. For a maritime court to wrest such a statu- 
tory, nonmaritime right of action from the state tribunals, to the 
déniai of a jury trial and in dérogation of the common rights secured 
by both state and fédéral statutes, could only be justified by the 
necessary construction of the limited liability statute and the clear 
Intent of congress, evidenced by the plain language of the act; nei- 
ther of which, as it seems to me, hère exist. 

For thèse reasons I must décline to entertain the proceeding. The 
petitioner has leave to discontinue. 
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S5AMB V. WHITAKBR et al. 

(Circuit Court of Appeals, Thlrd Circuit. Aprll 24, 1901.) 

Nos. 4, 5. 

Jddgment— Res Judicata — Admiraltt Soits In Rem and In Peesonam. 

A decree dismlssing a libel in rem against a vessel to recover for re- 
palrs does not constitute an adjudication of the nonliability of the 
owners, who, under admlralty rule 12, could not be Joined as défendants 
in such suit, and did not Intervene therein, unless it clearly appears from 
the record that such issue was not only ralsed, but decided, slnce Its 
détermination was not necessarily Involved. Where the opinion of the 
court shows that the decree was based on a finding that the contract was 
not made with the master as alleged, but wlth the owners, imder circum- 
stances which did not entitle libelants to a lien, an expression of opinion 
therein that libelants agreed to wait for payment from the earnings of the 
vessel, which was a question not material to the décision, does not render 
fie decree concluslve upon that question when pleaded in bar of a subsé- 
quent suit against the owners, or ofCered In évidence as an estoppel. 

Appeals from the District Court of the United States for the East- 
em District of Pennsylvania. 
For opinion below, see 99 Fed. 786. 
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J. H. Brinton, for appellants. 

Edward P. Pugh. and Henry Flanders, for appelleea. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. The appellants were libelants in the 
court below in two suits in admiralty, each. brought against owners of 
tbe schooner Jennie Middleton to recover for certain repairs to the 
Bchooner made by the libelants. Each suit was in personam. In one 
tlie service of process was in the nature of foreign attachaient; in the 
other there was personal service of process upon the défendants. 
There was an appearance by the défendants in each suit, and plea and 
answer were âled in each case, setting up the same défenses. In each 
case the libelants gave évidence sufflcient to establish their claim. 
The défendants, respectively, to sustain their plea, put in évidence a 
certifled copy of the libel, amended libel, answer, opinion, and decree 
(dismissing the libel) in a préviens suit in admiralty brought by 
Joseph I. Morris and others (the présent appellants) against the 
schooner Jennie Middleton in the district court of the United States 
for the district of New Jersey. The défendants offered no other évi- 
dence, but rested their défense altogether upon the decree of the 
United States district court for tlie district of New Jersey dismissing 
the libel against the schooner as a bar to the libels against the owners 
of the schooner âled in the court below in the cases brought before us 
by thèse appeals. The court below sustained this défense, and dis- 
missed the libels in personam on the ground that the subject-matter 
thereof was res adjudicata by virtiie of the above-recited prier decree. 
We are now called on to détermine whether or not this conclusion of 
the court was right. Now, the previous suit against the schooner 
Jeunie Middleton in the district of New Jersey was strictly a proceed- 
ing in rem. The libel chargea that the schooner belonged to and 
hailed from the port of Philadelphia, and was owned by résidents of 
that city, and that, being in the port of Camden, N. J., in need of cer- 
tain repairs to render her seaworthy, the libelants, at the request of 
her master, contracted to make said repairs, and did make them, and 
that the same were made "on the crédit of the said schooner, as well 
as of the owners thereof"; and prayed that process of attachment 
fflight issue against the schooner, etc. ïhe owners of the schooner 
were not joined as défendants in tbe libel, and, indeed, tbey could not 
hâve been so joined. Admiralty raie 12 provides: 

"In ail suits by material men for supplies, repairs or other necessaries, the 
Hbellant may proceed against the ship and frelght In rem, or against the 
master or owner alone in personam." 

This language as to procédure is in the alternative, and a suit by 
material men against the ship and owners jointly for repairs cannot 
be maintained. The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, 36 L. Ed. 
727. That décision of the suprême court is a distinct authority for 
the proposition that in no case within admiralty raie 12 can ship and 
owner be joined as défendants in the same libel, either originally or 
by amendment. Id., 145 U. S. 341, 12 Sup. Ct. 949, 36 L. Ed. 727. 
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The owners of the schooner Jennie Middleton dîd not interveue as 
parties défendant in the previous suit against the schooner. Whether 
or not, as claimants of the vessel, they gave the usnal stipulation, 
does not certainly appear from those parts of the record exhibited to 
us. Probably they did, and we may so assume, but thereby they only 
beeame bound to abide by and pay the decree, should the libel against 
the vessel be sustained. From first to last that suit was wholly a 
proceeding in rem. The master of the schooner put in an answer, 
but evidently it was in behalf of the schooner — the res — itself, the de- 
fendant. Specifically answering the several articles of the libel, the 
answer denied that the repairs in question were made at the request of 
the master of the schooner, or under any contract with him. It de- 
nied that the repairs were made "on the crédit of the schooner as well 
as on that of the owners," and it denied "that there is any admiralty 
or maritime lien upon the vessel upon which the libel can be founded 
or maintained." After thus responsively denying the fundamental 
allégations of the libel, the answer proceeded to state, in substance, 
that the repairs were made under an agreement between the libel- 
ants and Bartlett & Shepherd, of Philadelphia, managing owners of 
the schooner, and that by the terms of the agreement the libel ants 
were to be paid out of the earnings of the vessel; that the vessel had 
not yet earned a sufflcient sum to pay the claim of the libelants; and 
that, "even if the libelants hâve a lien on the vessel (which is denied), 
andeven if their account is correct (which is not admitted), their libel 
is flled prematurely, and ought to be dismissed." The decree dismiss- 
Ing the libel against the schooner was in thèse wordsr 

"This cause coming on to be heard upon the pleadings and proofs In the 
présence of Mr. Joseph H. Brinton, proctor of the libelants, and Messrs. 
Flanders & Pugh, proctors for the claimants, and the court having heard the 
argument of the respective proctors, and having duly considered the same, 
and being of the opinion that the libel should be dismissed, It is accordingly, 
on motion of Messrs. Flanders & Pugh, proctors of claimants, ordered, ad- 
Judged, and decreed that the libel herein be, and the same is hereby, in ail 
things dismissed, with costs." 

This decree, no doubt, conclusively established that the schooner 
Jennie Middleton was not bound for the debt for the repairs to the 
vessel. Did it détermine any question touching the personal liability 
of the owners? The décisive issue in the former suit was, lien or no 
lien? The basis of the libel was the alleged lien, and only on the 
ground set forth in the libel could there hâve been a decree against 
the schooner. A decree must be secundum allegata as well as secun- 
dum probata. The Hoppet v. U. S., 7 Oranch, 389, 3 L. Ed. 380. 
When, therefore, it appeared that the repairs to the Jennie Middleton 
were not made at the request of the master or on the crédit of the 
vessel, there was nothing else to do but to dismiss the libel, for no 
Personal liability of the owners was enforceable in that proceeding. 
The General Smith, i Wheat. 438, 443, 4 L. Ed. 611. There Judge 
Story, speaking for the suprême court, after stating that, if the suit 
ha'd been in personam, jurisdiction of the district court to grant re- 
lief could hâve been sustained, added: 
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"Where, however, the proceeding is lu rem to enforce a spécifie lien, it is 
ineumbent upon those who seek the aid of the court to establish tlie existence 
of such lien In the particular case." 

The opinion in the suit in the district of New Jersey (The Jennie 
Middleton, 94 Fed. 683) shows that the conclusion of the court was 
that there was no lien against the vessel for the repairs, and theref ore 
that the libel must be dismissed. Lack of lien, as we hâve seen, was 
fatal to the proceeding in rem, and imperatively called for a decree 
dismissing the libel. The opinion, we think, plainly indicates that 
the decree of dismissal proceeded altogether upon the ground of f all- 
ure to establish the existence of a lien. The opinion concludes thus : 

"In The Havana (D. C.) 87 Fed. 487, Judge Butler said that, 'where repairs 
are made In a foreign port on the order of owners, the presumptlon is against 
the existence of a maritime lien, and the burden is on the libelant to clearly 
show a contract.' In the case of The Havana, the home port of the vessel 
was Philadelphia. The repairs weie made at Baltimore. The alleged lien 
was for a balance on repairs ordered by the managing owner. The repairs 
were chargea to the vessel. In the absence of évidence tending to show ex- 
press agreement for lien, the libel was dismissed. In the case under considér- 
ation the same state of facts exists. * * * In accordance with the princi- 
ples laid down in The Havana (D. C.) 87 Fed. 487, affirmed in 92 Fed. 1007, 
35 C. C. A. 148, and the other cases therein cited, the libel will be dis- 
missed." 

It is true, in the course of the opinion the district judge signifled 
his belief that the libelants had agreed to wait for their pay until 
the schooner had earned the money. This view, however, did not go 
to the substantial merits of the controversy, but only to the question 
of when the libelants' right to sue accrued. Moreover, the rule as to 
the conclusiveness of a judgment or decree does not apply to points 
which corne only collaterally under considération, or are incidentally 
considered, or can only be argumentatively inferred from the decree. 
Hopkins v. Lee, 6 Wheat. 109, 5 L. Ed. 218. To give conclusive elïect 
to a Judgment or decree upon a question in another suit between the 
same parties, it must appear that the précise question was raised and 
determined in the former suit; and if, upon the face of the record, 
anything is left to conjecture as to what was necessarily involved and 
decided, there is no estoppel in it when pleaded, and nothing con- 
clusive in it when offered in évidence. Russell v. Place, 94 U. S. 606, 
608, 24 L. Ed. 214. In that case the rule as to the conclusiveness of 
a verdict and judgment was thus stated: 

"To render the judgment conclusive, It must appear by the record of the 
prior suit that the particular matter sought to be coueluded was neces- 
sarily tried or determined, — that is, that the verdict in the suit could not hâve 
been rendered without deolding that matter; or it must be shown by extrinsic 
évidence, consistent with the record, that the verdict and judgment necessarily 
involved the considération and détermination of the matter." 

Guided by the above-cited décisions of the suprême court, we hold 
that the record of the prior suit hère relied on as a défense does not 
show a decree operating in bar or as an estoppel. The prior suit was 
a proceeding in rem to enforce an alleged lien against the vessel; 
the latter suits were in personam to enforce the personal liability of 
the owners. The subject-matter of suit was not the same in the two 
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Instances, nor was the purpose of suit the same. The f aîlure to sHow 
a lien necessarily led to the decree dismissing the libel in rem with- 
out regard to any other question. And, finally, we are satisfied, upon 
an examination of the record, that the decree of dismissal of the prior 
libel was made on the sole ground that no lien against the vessel was 
shown. The decree in each of thèse cases is reversed, and the causes 
are remanded to the district court for further proceedings. 
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(Circuit Court of Appeals, Thlrd Circuit May 8, 1901.) 
No. a 

L C01.1.1810N — Anchoragb Odtsidk op Desiqnated Ghounds — Neoligencb. 
The régulations of the port wardens of Phiiadelphia, providing that 
"vessels will be allowed to anchor" in certain designated parts of the 
Delaware river, are permissive and directory, and, whlie the deflant or 
neediess disregard of them by a vessel would be évidence of négligence, 
there may be circunistances under -whlch a ship Is Justified in anchoring 
outside of the designated grounds, wlthout belng chargeable with négli- 
gence, as where, in the judgment of an experienced pilot, they are so 
fuUy occupied that a place outside Is safer, and other ships are also 
anchored outside, and in the vicinity of the place selected. 

8. Samb— Fbrrtboat and Anchokbd Stbamship. 

Evidence held Insufflcient to establlsh fault on the part of a steamshlp 
anchored in the Delaware river at Phiiadelphia for a collision caused 
by a f erryboat striklng her in a fog. 

8. PiiiOTS— Négligent Service— Liabilitt of Pilots' Association 

The Pilots' Association of the Bay and River Delaware, which Is an 
unlncorporated association of pilota, whose objects are limlted to the 
management of pilot beats and the furtherance of the interests of its 
members in varions ways, but which bas no power to make contracts 
for pilotage, its members acting individually in that matter, does not 
stand in the relation of principal as to such contracts, and is not liable 
for the négligence or fault of one of Its members In thç performance of 
a contract made by hlm for such service. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

John G. Lamb, for appellant. 

Henry E. Edmunds, for the City of Dundee. 

Before ACHESON, DALLAS, and GKAY, Circuit Judges. 

GRA.Y, Circuit Judge. This is an appeal from the decree of the 
district court for the Eastern district of Pennsylvania, in admiralty. 
103 Fed. 696. The City of Dundee arrived at Phiiadelphia about 8 p. 
m. on September 17, 1899, and, under direction of her pilot, who was a 
member of the Pilots' Association of the Bay and River Delaware, 
was anchored at a point near the middle of the Delaware river, 
above Washington street wharf, Phiiadelphia, and above Kaighn's 
Point slip of the Delaware Eiver Ferry Company, on the eastward 
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or New Jersey side of the river. The place at which the City of 
Dundee was anchored was outside of and above the ancliorage 
grounds prescribed by the régulations of the board of port wardens 
of the port of Philadelphia. The night of September 17, 1899, was 
clear, but a thick fog came up very early on the morning of Sep- 
tember 18th. The ferryboat City of Eeading started ont on her fiist 
trip at 5:30 on the morning of September 18th, from Kaighn's 
Point, Camden, to Chestnut street wharf, Philadelphia. When she 
left her slip, at 5:30 a. m., the weather was thick, heavy, and foggy. 
8he made one round trip, going up the river from Kaighn's Point, 
on the eastern side of the river, and crossing to Chestnut street, 
returning on the western side, and crossing to Kaighn's Point. She 
then made another trip to Chestnut street, and was returning to 
Kaighn's Point, when the collision complained of in the libel hap- 
pened. The fog continued thick, and there is no testimony that those 
in charge of the City of Reading had seen the City of Dundee, or 
had any knowledge of her présence in the river. On the trip on 
which the collision happened, the Reading left Chestnut street slip 
ut 6:46 a. m. The tide was ebb. She was properly officered and 
manned and equipped. The captain was at the wheel, and the as- 
sistant pilot was in the pilot bouse with him. Two lookouts were 
stationed forward, — one on the upper deck, in front of the pilot 
bouse, and the other on the main deck. When she left the slip, 
she proceeded down the river on the western side, blowing her 
whistle frequently, as required by law, and sometimes stopping to 
locate signais from other vessels. On this trip the fog beeame 
very dense, so that it was not possible to see more than 20 feet 
ahead. There were two steamers and a schooner anchored in the 
river above the Dundee, and consequently outside the anchorage 
grounds referred to, the schooner being the vessel next north of the 
Dundee. 

The bells on thèse vessels seem to hâve been heard on the Eead- 
ing by the offlcers and passengers; none of the witnesses from the 
Reading, however, saying that they heard any bell or other signal 
from the Dundee. They also testified that they heard the bell on 
the Kaighn ferry slip on the New Jersey side, and it appears that 
the offlcers were especially listening for that, as they were gov- 
erned by its sound as to when to starboard the wheel to go across 
the river. The Reading then stopped to allow the ferryboat Amer- 
ica, of the same line, going up the river, to pass her. The America 
passed the Reading to the eastward. The Reading then started 
ahead under one bell, and turned to go across the river to her slip 
at Kaighn's Point. After she had gone ahead under one bell, mak- 
ing a few turns of her paddle wheels, the pilot said he heard a 
small jingle bell, and at the same time the lookout reported some- 
thing ahead, and the pilot immediately saw the anchor chain of the 
Dundee 10 or 15 feet ahead. The Reading was at once stopped and 
reversed, but the ebb tide threw her across the bow of the Dundee, 
tearing ont her guard, and breaking in the side of the cabin of the 
Reading. For this damage the master of the Eeading libeled the 
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City of Dundee. The master of the Citj of Dundee presented his 
pétition to the court, under the flfty-ninth admiralty rule of the su- 
prême court, asking that the Pilota' Association of the Bay and 
River Delaware might be made parties to the proceedings, which 
pétition was granted. Testimony was taken, and after the hearing 
the court below dismissed the lihel, holding that the charge that 
the steamship was négligent, hecause she failed to give the cus- 
tomary signais, was not sustained, and that the steamship should 
not be held liable for the conduct of the pilot, even if it be conceded 
that the injury was caused by his having anchored her in an im- 
proper place, and without sufEicient excuse. The court also held 
that, as the pilot was not individually a party, the question of his 
bîameworthiness is not material, unless he was the agent of the 
other respondent, — the pilots' association, — so that his misconduct, 
if any existed, could be attributed to his principal. But the court 
also held that, though the pilot was a member of the association, 
the association itself had nothing to do with the pilotage of vessels 
upon the Delaware rlyer, but was an unincorporated society, in- 
tended to further the interests of the pilots, as a bénéficiai associa- 
tion, but does not attempt to take charge of vessels, nor to conduct 
them safely between the capes and the city of Philadelphia, the 
court concluding its opinion as follows: 

"I think, therefore, that as the steamship was not at fault, and as the 
asssociation was not liable for the conduct of the pilot, no fault has been 
shown entitling the libelant to recover." 

The grounds upon which the City of Dundee is charged by the 
libelant with liability for the collision, and its conséquent damage, 
are set forth as follows in the libel : 

"(1) Because the steamship City of Dundee was anchored at an improper 
place, and at a place forbidden by the régulations of the board of port 
wardens of the port of Philadelphia. (2) Because the steamship City of 
Dundee did not sound a bell or give «uy other signal to indicate her présence 
in time to avoid a collision. (3) Because the bell which was rung was not 
loud enough to be heard at a sufflcient distance to avoid a collision." 

As to the flrst ground of liability, we are referred by the libelant 
to certain régulations adopted by the board of port wardens, April 
3, 1899, as to anchorage of vessels at the port of Philadelphia. 
Thèse, among other things, provide that "vessels will be allowed to 
anchor in the Delaware river, (a) in the channel between Ck)oper 
Point and Petty Island, so as not to interfère with the vessels going 
to and from Cooper Point; (b) east of lines drawn between" certain 
buoys thereafter described. Such régulations by such authority are 
directory and permissive, and may be enforced by the state authority 
which adopted them, provided they do not interfère improperly or 
unnecessarily with the free navigability of waters open to Interstate 
and foreign commerce. A défiant or needless disregard of tBem 
would constitute an important fact in the considération of négli- 
gence. 

It is plain, however, that circumstances may exist which would 
justify a vessel in anchoring beyond or outside the limita thus pre- 
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scribed, and which would involve no imputation of négligence in so 
doing. Assuming that the vessel is liable for the act of her pilot, 
the facts disclosed by the record, in our opinion, justify the anchor- 
age of the Dundee in the place she was found on the morning of 
the collision, and outside the anchorage grounds prescribed by the 
port wardens' régulations, and remove any imputation of négligence 
that otherwise might be raised as an élément in determining the 
gênerai question of liability. The pilot — one of the most experienced 
on the Delaware river — testifles, and his testimony is not contro- 
verted, that he came up the river with the Dundee and anchored 
her on Sunday night, the 17th of September, 1899, in the place 
vvhere she was found the next morning by the Oity of Reading; that 
she was anchored, under his direction, in about the middle of the 
river; that the anchorage was selected because it was the best he 
could find; that he watched ail the way up from Gloucester, and 
could not see any other place so safe as this; that he came up 
slowly through the anchorage ground, and stopped often to find a 
place; that he anchored above the anchorage ground; that a num- 
ber of other vessels were anchored in that neighborhood ; that there 
were two foreign steamers just above the Dundee, and one four- 
masted schooner just east of her, and a steamer below, and that 
the whole anchorage grouud was flUed up below them; that he had 
seen the steamers above where he anchored, in their position out- 
sJde the anchorage grounds, for four or flve days; that it was about 
8 o'clock when he anchored, — a beautiful moonlight night; that 
there was no sign of fog during that evening, and that after anchor- 
ing the ship he left it, and went to his home, in Philadelphia. The 
fog came up early the next morning, and created the condition that 
conduced to the accident. We think this uncontradicted testimony 
of the pilot is sufScient to négative the first position taken by tEe 
libelant, that the Dundee had anchored at an improper and unlawful 
place. 

It becomes necessary, then, to consider the second ground upon 
which the liability of the steamship is urged; that is, that she "did 
not Sound a bell or give any other signal to indicate her présence in 
time to avoid a collision." Though no ground of liability is found 
in the anchoring of the Dundee at the place where the collision oc- 
curred, if there were négligence in omitting the proper and usual 
signais required by the supervening condition of fog on the morning 
of the 18th, the steamship must be held liable for the conséquence 
of a collision, which, in that case, would be attributable to such 
négligence as a proximate cause thereof. This liability would be 
solely that of the Dundee, in the absence of contributory négligence 
on the part of the City of Reading. The Reading appears, from the 
testimony, to hâve left its wharf at Chestnut street, Philadelphia, 
about 6:46 a. m. The fog which had been prevailing since daylight 
had not lightened, and it was with difiSculty that objects could be 
seen a few feet ahead of the steamer. She appears to hâve pro- 
ceeded slowly down the western side of the river, stopping once or 
twice at the sound of bells, until a point was reached where the 
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pilot and those on the lookout heard the Kaighn's Point slip bell, 
on the opposite side of the river, in such relative position as in- 
duced them to starboard the helm, and turn the boat across the 
river, in the direction of its slip, on the New Jersey side. The pilot, 
assistant pilot, and lookouts on the Reading testifled that they did 
not hear the bells on the Dundee. So, also, certain of the pas- 
sengers testifled that they heard no bells on the Dundee. They did 
hear bells on the vessels anchored above the Dundee, on tlieir way 
down. One of the passengers testifled that he was "standing out- 
bide, listening for signais, the same as others; saw the City of Dun- 
dee before she struck, about ten feet away, loom up so quick, and 
heard no bell from the Dundee, but heard ferry house bell [on the 
other side of the river]." The same passenger also testifled that, 
as they passed the steamer lying above the Dundee, he heard her 
bell, and several of the men on her speak to the men on the Eeading 
about the Dundee being further down the river. 

In criticising this testimony of the witnesses who were on the 
Eeading, and who did not hear the bells on the Dundee, it is to be 
observed that some of them heard no bells after leaving Chestnut 
Street, except the Kaighn's Point bell, while others heard the bells 
on several of the vessels above the Dundee, and which they passed 
before coming to her. It is to be noticed that those who heard the 
bells of the steamers and schooner lying just above the Dundee 
heard them as they passed them, and the Dundee was still below 
them, and they were never in the same position relatively to her 
that they were to the other vessels whose bells they heard. 

It is, at ail events, apparent that the ofiScers on the Eeading, as 
well as the passengers, were listening, naturally enough, for the 
Kaighn's Point bell, and had their attention strained in that direc- 
tion, as by it they were to direct their course across the river. Op- 
posed to this négative testimony is that of the master, flrst oflicer, 
and quartermasters on the Dundee, ail of whom testifled that the 
regular bell used in fogs on the bridge amidship was rung at inter- 
Tals of a minute or oftener, while a steel triangle was hung upon 
the taffrail at the stem, and was constantly soimded. The captain 
of the Dundee states that, just before the ferryboat collided, the 
man was ringing continuously right over his head on the bridge, 
lie being in Ms cabin. The flrst ofScer testifles "that he went on 
duty at 4 o'clock; that it was not then foggy; that the fog came up 
at a quarter to 6; that he then started the ringing of the bell; that 
be stationed a man to keep up ringing every minute, or oftener, if 
any vessel sounded whistles very close; he did it." He also testifles 
that, at flve minutes of six, he stationed a man at the triangle aft. 
He says, in answer to the question, "Will you say, under oath, 
that the beU was ringing in this fog just before the collision, or the 
time of the collision?" "Yes, sir; I am sure the bell was ringing 
every half minute. It was oftener than a minute." The quarter- 
masters who were examined ail testifled to the same effect. The 
quartermaster stationed at the bell testifles that he was ringing 
constantly after the fog. He says he heard the whistle from the 
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Eeadîng, and kept thé bell then going almost continuouslj. So, also, 
as to the ringing of the triangle. There does not appear to hâve 
been any spécial watch set upon the Dundee. The absence of such 
a watch might hâve been a ground for criticism, were it not that it 
appears from the évidence that about one-half the crew were on 
deck, variously stationed, and at work, during the time in question. 
It appears that there were five quartermasters and others of the 
crew, in ail nineteen people, on the deck of the Dundee; one quarter- 
master specially stationed at the bell, another at the triangle, and 
the others occupied variously around the deck. It does not appear, 
therefore, that any greater précaution was necessary than was actu- 
ally exercised, or that any différent resuit would hâve occurred had 
there been a spécial anchor watch. 

But, more than this, there was the testimony of one in no way 
related to, or interested in, the Dundee, — the mate of the Charing 
Cross, anchored about 600 feet below the Dundee. He says that he 
never saw the Dundee before, and bas never seen any one con- 
uected with her since, the collision. He, in part, testifles as foUows: 

"Q. Do y ou remember the City of Dundee being anchored there ï A. Yes, 
sir; I saw her there. Was on deck from 6 to 8 o'clock. Q. Were you ring- 
ing your fog bell? A. Yes, sir. Q. Will you say whether or not you heard 
the City of Dundee ringing her fog bell? A. Yes, sir; the same as our own. 
Q. You are certain about that, are you? A. Yes, sir." Q. What kind of bell 
was Itî A. Ordinary shlp bell. Q. You heard It distlnctly, did you? A. 
Yes, sir. Q. Hâve you any doubt It was the City of Dundee's fog bell you 
heard? A. No doubt at ail. She was in the same position ail the time; sha 
was the closest ship to us. Q. I understood you to say that the direction you 
heard the Dundee's bell from was just where the Dundee was? A. Yes, sir; 
ail the time." 

If those in charge of the Eeading were not at fault, the collision 
was the resuit of an inévitable accident, for which no légal liability 
rests anywhere. The court below was clearly right in declining to 
sustain the charge of négligence on the part of the steamship, in 
failing to give customary signais. 

The third ground of liability, as stated in the libel, is because 
the bell which was rang was not loud enough to be heard at a sufiQ- 
cient distance to avoid a collision. What we bave already said in 
regard to the négative testimony of those on board the Eeading, as 
contrasted with the positive testimony of those on board the Dun- 
dee, will BufQce to dispose of this point. The same testimony which 
supports the allégation that the bell and triangle were continu- 
ously and properly sounded establishes the sulHciency of the bell 
upon the bridge, and also establishes the extra précaution of the 
triangle upon the stern. 

The court was clearly right, also, in its opinion that the libel 
could not be maintained .against the Pilots' Association for the Bay 
and Eiver Delaware. "It was and is an association inter sese, and 
its objects are limited to the management of its pilot boats, and 
the division of the moneys received from its members, according to 
their respective shares, as set forth in its rules. It bas no power 
to contract for pilotage service. The pilot offers himself and serves 
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in his individual capacity, and is paid in that capacity. He bas no 
power to bind ail or any of his associâtes; his contracta, his acts of 
omission and commission, not relating to the purposes of the asso- 
ciation. He is not engagea in the business of the association, but 
is a licensee of the states of Delaware and Pennsylvania respect- 
ively, and is govemed by the laws of said states as to his conduct and 
acts as pilot." No contracts of pilotage are made with this asso- 
ciation, and no pilot, in conducting a vessel through the bay and 
river Delaware, is in any wise acting as agent of such association. 

It is not necessary that we should pass upon the opinion ex- 
pressed by the court below, that the steamship could not be held 
liable for the conduct of the pilot, even if it be conceded that the 
injury was caused by his having anchored ber in an imiHoper place, 
and without sufflcient excuse, but we do not wish that our silence 
should be taken as sanctioning this proposition. 

A careful review of ail the évidence convinces us that the decree 
of the court below, dismissing the libel, was right, and the same is 
hereby affinned. 



THE ANDREW J. WHITE. 

(District Court, E. D. New York. March 22, 1901.) 

TowAOB— Ltabilitt of Tdo for Injury to Tott— Wrongfdl Assomption op 

AUTHOKITr BY Mastbr. 

A tug was engaged to perform towage services by the master of a 
barkentine, whieh lay at the foot of a slip in which a number of other 
vessels were rnoored. The owner of the tug refused to take the tow froni 
Inside the slip, and the master of the latter agreed to deliver her at its 
mouth. When the tug arrlved, however, the barkentine had not been 
brought out of the slip, and the master of the tug gratuitously undertook 
to bring her out. The undertaking was dangerous, and was not exe- 
cuted with proper care on the part of either vessel, in conséquence of 
which the barkentine came in collision with another vessel in the slip, 
and was injured. Beld, that after the refusai of the owner of the tug 
to undertake the service, which was known to the masters of both vessels, 
the master of the tug had no authority to bind her, or to subject her to 
liability, by wrongfully undertaking it, and that the attempted maneuver 
was therefore at the sole risk of the tow. 

In Admîralty. Suit against a tug for injury to her tow from col- 
lision. 

Black & Kneeland, for libelants. 
James J.. Macklin, for claimant. 

THOMAS, District Judge. The tug Andrew J. Whîte attempted 
to take the barkentine Minnie out of the slip between the Twenty- 
Sixth and Twenty-Seventh street piers, Brooklyn, N. Y. The latter 
collided with a scow. Hence the injury which is the subject of the 
libel. The first necessity is to understand the slip and its incum- 
brances, which the foUowing diagram shows approximately: 
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BuLKHe.na izof^t.Ij-- 

Dlstance from Inner end of scow to Une drawn from stern of Minnie, ap- 
proximately 225 feet; distance from inner end of steamer to same Une, ap- 
proximately 160 feet; distance from Inner end of steamer to scow, 60 feet; 
distance from stem of Italian bark to stem of Minnie, approximately 200 
feet; distance from inner end of scow to stern of Italian bark, 40 feet; clear 
space outside of scow for passage, approximately 50 feet. 

There were other vessels in the dock, but no attempt is made to 
accurately place any save tlie fisliing vessel, Minnie, Italian bark, 
steamer, scow, and, tentatively, the Norwegian bark. The évidence 
respecting the last-named vessel is contradictory, but on the diagram 
it is placed as far abaft the Italian bark as any évidence in the case 
justifies. The widths of some of the vessels are not given in the évi- 
dence, but the smallest dimension is adopted compatible with the na- 
ture or known length of any particular vessel. There is slight evi- 
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dence that tîie slip was 100 feet wide, but the wîdth ot 120 feet is 
hère adopted as more probably correct. If the relations of the sev- 
eral vessels in the slip as above given be deemed nnsatisfactory, yet 
any other arrangement consonant with the évidence of either party 
should lead to the same conclusion. 

The problem was to pull the Minnie's stern from under the bow of 
the Italian bark, thereupon adjust her course during the distance of 
220 feet, so that she would pass clear of the scow and obstructions on 
the opposite side, and pass through the narrow openings exhibited 
above. The passage was possible, under very nice adjustments, if 
duly executed pursuant to careful précautions. As the libelants' 
counsel states in the présentation of another feature of the case: 
"The barkentine was being towed out of a narrow and incumbered 
slip, where care was necessary, and any disobedience of orders was 
certain to cause embarrassment, if not disaster." The highest care 
was necessary. The slightest négligence in préparation or exécution 
of orders, any déviation from the right course, even slight accéléra- 
tion of speed beyond that just suitable, the failure of the tug to go to 
port at precisely the right instant, the failure to order down the 
anchors at the very exact moment required, or to obey such order with 
accuracy, would lead to collision and injury. The évidence illustrâtes 
ail this. The headline that was to check the speed of the Minnie was 
thrown ofl when it ran out, or, as some of the witnesses for the Min- 
nie stated, long before it ran out, if the length ascribed to it by the 
captain of the Minnie be accepted. There was nothing there to check 
the vessel's speed. The captain of the tug claims that he supposed 
that it would not be thrown off; that he directed it not to be. But 
when he discovered that it had been, and that he was in a dilemma, 
he did not at the instant order the anchor down, but directed a Une 
from the barkentine to the Italian bark. When he discovered that 
there was no one on the bark to take the line he ordered down the 
anchor, but it is probable that the Minnie was so near the scow that 
the order could not be executed with suflBcient quickness to save the 
contact; at least, it was not. Both parties entered upon a dangerous 
endeavor. It was unnecessary. The scow could hâve been moved 
easily, and the parties interested had power to compel its removal to 
another berth. It was négligent for either or both of them to under- 
take this maneuver. Hence, under ordinary circumstances, the dam- 
age would be placed on both. 

But there is another élément in this case that may not be over- 
looked. It is admitted that on the préviens evening the captain of 
the Minnie made a towage contract with the agent of the owners of 
the tug, and that the agreement was that the captain of the Minnie 
shoidd hâve her hauled down to the mouth of the slip ready for the 
tug. The évidence shows a practical refusai on the part of the own- 
ers of the tug to take the barkentine from inside the slip. Upon the 
arriva] of the tug the next morning to do the work, the captain of the 
tug States that the foUowing took place: 

"Q. Did you hâve any talk with the captain of the barlientine? A. I saya 
to the captain, 'You should hâve had this vessel hauled down,' I said, 'Hère 
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Is a hard place to get her ont of hère now.' He sald, 'I eonian't get lier hanled 
down, because we dldn't get loaded tlll 7 o'clock last night.' • * » Q. Dld 
you refuse to take him then? A. No; I didn't refuse to take him then. Q. 
Wliat was.said about taking him? A. Nothing was said; we went to work 
to try to get her out of there." 

The situation, then, is that the captain of the Minnie knew that 
the owner of the tug declined to bave the tug draw the barkentine out 
of the slip, and that the master of the tug, in undertaking the office, 
assumed to do an act which the owner had declined speciflcally to 
allow him to do. And he knew, moreover, or should hâve known, 
that the service which she was undertaking required so careful ma- 
neuvering as to be dangerous. Hence, the service on the part of the 
tug was not only gratuitous, but, to the knowledge of the parties im- 
mediately participating, it was done against the will of the owner. 
Undoubtedly, the fact that the service was gratuitous would not pre- 
clude liability in case of suificiently négligent exécution of the work ; 
but, where the master of a tug undertakes a service known to him 
and to the master of the tow to be wrongful as regards the owner of 
the tug, the doctrine that the act of the master is binding upon the 
vessel should not be applied. The master speaks authoritatively in 
the absence of the owner. In this case, the owner had withdrawn 
that authority by stipulating with the captain of the barkentine that 
it should not be exercised. Hence the master of the tug was acting 
as the servant or helper of the captain of the vessel, gratuitously 
doing a duty which the latter person had undertaken to do as regards 
the owner of the tug, and wrongfully using his employer's tug in this 
service. Of course, it is to be considered that the master of the tug 
might prefer to pull the tow out of the slip rather than to await the 
slow process of her own crew working her out, but that does not meet 
the vital objection that he was doing a thing which he had no right 
to do. He knew this. The captain of the barkentine knew it, and 
had agreed that it should not be done. This court should not sustain 
the asserted rule that a captain of a vessel may make a spécifie con- 
tract for towage with the owner of a tug, which carefully excludes 
hauling from the slip on account of recognized danger, but the master 
of the tug, on arrivai, may annul the provision for taking from the 
slip, and assume the risk thereof, which his employer has rejected, 
and which the captain of the tow assumed. The libel is dismissed. 
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BOABD OF LIQUIDATION OF CITY OF NEW ORLEANS v. UNITED 
STATES ex rel. WAENBR et aL 

(Circuit Court of Appeals, Fifth Circuit. Marcli 5, 1901.) 

No. 964. 

L Fédéral Courts— Anciliaet Jorisdiction— Mandamus. 

A fédéral court bas jurisdiction, as ancillary to an action therein In 
which a judgment was reudered against the city of New Orléans, to 
a'R'ard a writ of mandamus against the board of liquidation of the clty 
debt to eompel such board to pay or fund the judgment as required by 
the State statutes. Such jurisdiction Is not afïeeted by the fact that 
the board was not a party to the principal suit, slnce it is a department 
of the municipal government created by statute, and charged with the 
sole duty of liquidating the indebtedness of the city.i 

2. Samb. 

The jurisdiction of a fédéral court to award a writ of mandamus is 
not dépendent on the laws or practice of the state, but is derived from 
the fédéral statute originally section 14 of the judiciary act of 1789, and 
now Rev. St. g 716. 

8. Municipal Corpobations— New Orléans — Indebtedkess Fundable under 

SïATUTE. 

Warrants Issued by the city of New Orléans under a contract made in 
1876 constitute floating debt claims, within the terms of législative act 
No. 67 of 1884, which provides that the board of liquidation of the city 
debt "is hereby authorized and required, and it is made the duty of 
said board, to retire and cancel the entire debt of the city of New 
Orléans now in the form of executory judgments and registered, * • * 
and that which hereafter may become merged into judgments and like- 
wise registered, except the floating debt or claims created for and against 
the year 1879 and subséquent years; that it is the full intent and mean- 
Ing of thls act to apply solely the privilèges thereof to * • *, and 
to such floating debt or claims against said city for 1878 and préviens 
years, merged and to be merged into executory judgments." Such pro- 
visions are, moreover, mandatory, and vest the board with no discrétion 
to refuse to pay or fund, as provided in the act, any judgment ren- 
dered on a clalm embraced within its terms. 

4. SaME— JnDGMESTS. 

The New Orléans funding act, passed as part of Act No. 110 of 1890, 
and ratifled by the constitutional amendment adopted in 1892, appropri- 
âtes the proceeds of the sale of 110,000,000 of constitutional bonds to 
the payment of judgments and the outstanding bonds of the city "ma- 
tured or subject to be called." Held, that the board of liquidation, char- 
ged with the duty of administering the fund, could not défend against 
an application for a writ of mandamus to require it to pay or fund a 
judgment fundable under such law on the ground that the bonds re- 
maining In its hands were required to retire outstanding unmatured 
bonds not shown to be subject to call, such bonds not being within the 
terms of the act, and, even if they were, having no right of precedence 
over judgments. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The following is the opinion of the circuit court (SWAYNE, Dis- 
trict Judge): 

It appears from the undisputed facts in this case that the relators lately 
reeovered judgments against the city of New Orléans for considérable 

1 Supplementary and ancillary proceedings and relief, see note to Toledo, 
St. L. & K. G. B. Co. V. Continental Trust Co., 36 a C. A. 185. 

108 F.— 44 
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amounts, based on drainage -warrants Issued by the city In discharge of the 
considération of a contract of purchase and compromise entered into between 
It and Warner Van Norden, transférée of the Mississippi & Mexlcan Gulf 
Sliip-Oanal Company, on tlie 7th day of June, 1S76; tliat writs of fi. fa. were 
issued on the judgments, which were returned nulla bona, prior to the filing 
of the pétition herein; and that the judgments hâve been registered in the 
office of the comptroller of the city, under the provisions of législative act 
No. 5 of 1870. The relators hâve broiight this proceeding praying for the 
issuance of a writ of mandamus for the purpose of compelling the board 
of liquidation of the city debt to fund their judgments. Thelr claim to relief 
is based on the provisions of various articles of the constitution and acts of 
the législature of the state. By article 254 of the constitution of 1879, the 
gênerai assembly was directed at its next session after the adoption of the 
constitution to enact such législation as migbt be proper to liquldate the 
indebtedness of the city of New Orléans, and apply Its assets to the satis- 
faction thereof. In obédience to this mandate, the législature at Its next 
session passed Act No. 74 of 1880, which authorized the city to issue 3 per 
cent, bonds in exchange for the unbonded valid indebtedness of the city 
not in judgment. At the same session, Act No. 133 was passed, vyhich ere- 
ated a board of liquidation, composed of six citlzens, glvlug them exclusive 
control of ail matters relatlng to the bonded debt of the city. The third 
section of the act authorized and empowered the board to retire and cancel 
the entire valid debt of the city of New Orléans, except the floating debt 
oreated prior to the date of the act, and for this purpose required the city 
to issue $10,000,000 of its bonds, to be used by the board to take up such 
indebtedness. This section of the act was subsequently amended by Act 
No. 67 of 1884, In the foliowing language: "Be It enacted that section 3 of 
Act 133, approved April 10, 1880, be amended and re-enacted so as to read: 
That the said board of liquidation of the city debt be, and it is hereby 
authorized and required, and it is made the duty of sald board, to retire and 
cancel the entire debt of the city of New Orléans now in the form of execu- 
tory judgments, and registered, under the provisions of Act No. 5 of 1870, 
and that which hereafter may become merged Into judgments and llkewlse 
registered, except the floating debt or claims created for and against the 
year 1879 and subséquent years; that It is the full Intent and meanlng of 
this act to apply solely the privilèges thereof to executory judgments at 
présent rendered against sald city and to such floating debt or claims 
against said city for 1878 and previous years merged and to be merged into 
executory judgments, whether absolute or rendered against the revenues of 
any partlcular year or years previous to the year 1879; that for the purpose 
of retiring and cancelling said judgment debt the said board is authorized 
and required to sell the bonds to be issued under this act at not less than 
par value and apply the proceeds thereof to the payment of the said judg- 
ment as above speclfled, or issue said bonds In exchange for said judgments." 
Thèse enactments seem to hâve remained In abeyance until 1890, when, by 
joint resolution No. 110 of that year, another fundlng act was passed, sub- 
stantlally of the same character as that of 1884, and submltted to the peo- 
ple for ratification by a constitutional amendment, which was adopted in 
1892. The third section of this act, so ratified, provides that the $10,000,000 
of bonds therein required to be issued shall be sold by the board of liquida- 
tion, and the proceeds deposited to the crédit of a fund to be called the 
"Bond Sale Fund," "which said fund shall be used solely and excluslvely 
for the purpose of retiring by payment ail sald now outstandlng valid bonds 
of the city of New Orléans, matured or subject to be called, Including the 
oertlflcates or bonds Issued under the fourth section of the Act No. 58 of 
1882, and Including judgments now or hereafter rendered on floating debt 
claims prior to 1879, entitled to be funded under Act No. 67 of 1884." The 
board of liquidation admlts that of the $10,000,000 of bonds issued under 
thèse funding laws there remaln in its hands, unsold, bonds to the amount 
of $991,500, applicable to the payment and retirement of the bonded and 
judgment Indebtedness of the city, but dénies that the relators are entitled 
to the relief prayed for in their pétition. The défenses set up in the answer 
may be stated under the foliowing heads: First. That this Is an original 
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proceeding for a mandamus, not anclUary to the suit in which tlie judgments 
of relators were recovered, of whlch the court has no jurisdictlon. Second. 
Tàat the judgments of the relators are not based on floating debts or claims 
against the eity, entitled to be paid under any of the said funding laws. 
Third. That the funding of said judgments is discretionary with the board of 
liquidation, and that it cannot be coerced by the courts. Fourth. That the 
board is In duty bound to retain enough of said bonds to meet ail outstand- 
ing unmatured bonds of the city, — this on the theory that the bonded debt 
is entitled to priority over the judgments. 

None of thèse défenses are, in my opinion, vvell pleaded. The objection to 
the jurisdictlon is based upon the theory that the présent proceeding, al- 
though It seelis to enforee a remedy provided by statute for the payment of 
judgments against the city, is an original suit, not aneillary to the relators' 
judgments, because it is bronght against the board of liquidation, which, it 
is claimed, is a third person, entirely distinct from the city. The city and 
board of liquidation are, no doubt, for certain purposes, separate corpora- 
tions, but it does not foUow that the board is not a part of the municipal 
government of the city of New Orléans. Its only function under the law 
creating it is that of a statutory trustée to fund the debt of the city, and 
to receive and disburse the revenues applicable thereto. But, in my opinion, 
it is not necessary to deflne the true relation existing between the board and 
the city. It is enough, for the purposes of this case, that the relators are 
entitled to obtain satisfaction of their judgments in the manner provided 
by thèse funding lavrs. The right to a mandamus against one corporation 
charged by statute with the payment of a judgment against another has the 
direct sanction of the suprême court of the United States in the case of La- 
bette County Com'rs v. V. S., 112 V. S. 221, 5 Sup. Ct. 109, 28 L. Kd. 699. 
Says Justice Matthews in this case: "The objection that the circuit court had 
no jurisdictlon to issue its mandamus to the plaintifïs in error is based upon 
the supposition that, because they are not parties to the judgment against 
Oswego township, and are not offlcers or représentatives of that municipal 
corporation, but are offlcers of the county of Labette, the proceeding against 
them is the exercise of an original jurisdictlon, which does not belong to 
that court. It is quite true, as it is familiar that there is no original juris- 
dictlon in the circuit court in the mandamus. * * * But it does not fol- 
low, because the jurisdictlon In mandamus is aneillary merely, that it can- 
not be exercised over persons not parties to the judgment sought to be 
enforced. An illustration to the eontrary is found in that elass of cases of 
which Krlppendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145, Is an 
example." 

There seems to be no foundation for the further contention, made by the 
board that the circuit court of this district has no jurisdiction to issue the 
writ of mandamus in any case, because it has not boen shown that the rem- 
edy was adopted from the state practice by the practice act of 1872, or any 
gênerai order of this court. The writ was authorized by the fourteenth sec- 
tion of the original judiciary act of 1789, now section 716 of the Revised 
Statutes, and is not derived from any practice act of the state. Bath Co. v. 
Amv, 13 Wall. 244, 20 L. Ed. 539; Riggs v. Johnson Oo., 6 Wall. 167, 18 L. 
Ed. 768; Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 743. 

The contention that the drainage warrants upon which the judgments 
of the relators are based, which were issued under ,the eontract made by 
Warner Van Norden with the city of New Orléans in 1876, do not constitute 
a claim against the city, or form part of the floating debt of the city entitled 
to be funded under Act No. 67 of 1884, is equally untenable. The debts upon 
which thèse judgments were rendercd necessarily originated under the eon- 
tract of 1876, and the judgments themselves flx the date when the debts or 
claims represented by the warrants became due by allowing Interest from 
.Tune 0, 1876. That the warrants became claims when issued, admits of no 
doubt. Payment not being provided for by the city, they were floating debt 
claims, and, as sueh, are included within the class of indebtedness fundable 
under the law. Duchenne v. Board, 51 La. Ann. 1142, 26 South. 55; People 
V. Wood, 71 N. Y. 374. 

The argument that the indebtedness represented by the warrants Is not a 
claim, or a floating debt claim against the city, lutended to be funded by 
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the lawmaker, because It had never been recogni^ed and carried on tho 
books of the clty as a liability, is supported by neitlier reason nor authority. 
It is enough that thèse fuuding laws are so written as to Include that In- 
debtedness in express tenus. 

But it is contended, admittlng ail this to be true, that It is entirely discre- 
tionary with the board whether it will fund relators' judgments or not. I 
hâve carefully eXamined the varions statutes deflnlng the powers of the 
board, and find no provision of the law tendiug to support this proposition. 
Act No. 67 of 1884 is not, in any sensé, a directory or permissive statuts, 
but it is in the highest degree mandatory. The language of the act is, 
"That the board of liquidation of the city debt be, and is hereby, authorized 
and required, and it is made tlie duty of said board, to retire and cancel the 
entire debt of the city of New Orléans," etc. But, eveu if the language of 
the statute granting authority to the board had been permissive in form, it 
would be treated, on prlnciple, as mandatory in fact. Says the suprême 
court in Supervisors of Rock Island Co. v. U. S., 4 Wall. 446, 18 L. Ed. 423: 
"The conclusion to be drawn from the authorlties Is that, where power is 
given to a public offlcer, whenever the public interest or individual riglits 
call for its exercise, the language, though permissive lu fonn, is in fact per- 
emptory. What they are empowered to do for a third person the lave re- 
quires shall be done. The power is given, not for their beneflt, but for hls. 
It is placed with the depositary to meet the demands of right, and to pre- 
vent a failnre of justice." The board of liquidation, being without discré- 
tion to refuse to fund the relators' judgments, its action is clearly subject to 
judicial review. Créole Steam Flre-Engine Co. v. City of New Orléans, 39 
La. Ann. 981, 3 South. 177. Whether a judgment Is fundable is necessarily 
an Issue In ail proceedings for mandamus in cases of this character, to be 
determined by the court in the same manner as the other Issues. Nelson v. 
St. Martin's Parish, 111 U. S. 716, 4 Sup. Ct. 648, 28 L. Ed. 574. 

The only other question requiring considération is whether the board of 
liquidation has the right to retain a sufïicient amount of thèse bonds to 
satisfy the prior writs of mandamus granted in the sults of Mrs. Fisher et 
al. and Mrs. Wilder et al., and also a sufflcient amount to meet certain 
outstanding unmatured bonds of the city, whlch It is claimed are fundable. 
I understand that the relators' attorneys concède that enough bonds should 
be reserved to satisfy thèse prior writs, but deny the authority of the board 
to retaln any bonds to refund bonds that are not yet due. The contention 
of the relators as to the unmatnred bonds is correct. The fundiug act 
passed as part of Act No. 110 of 1890, whlch was ratlfled by the constitu- 
tional amendment adopted in 1892, appropriâtes in express terms the pro- 
ceeds of the sale of the $10,000,000 of constitutional bonds to the payment of 
judgments and the outstanding bonds of the city, "matured or subject to 
be called." As it appears that ail the outstanding bonds are unmatured, and 
It does not appear that any are subject to be called, or hâve been called, 
they are necessarily excluded from the beneflt of the funding laws. Even 
if this were not so, I flnd nothing in thèse laws giving bonds a priorlty over 
judgments in the application of the proceeds of the sale of constitutional 
bonds, and the court can give none. When a créditer has accepted the olïer 
to fund, and has made a demand for payment, it Is not for the board of 
liquidation to refuse because some other créditer may présent himself at 
some future day, and make a llke demand. The maxim Is, "Qui prior est 
tempore potlor est jurfe." 

B. K. Miller, for plaintiff in error. 

John D. Eouse, Wm. Grant, and Richard De Gray, for défendant 
in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

PEE CUEIAM. Ail the reasons urged for reversing the judgraent 
belovf in this case are fullj met and answered in the opinion tiled 
by the acting circuit judge, and found in the record. The judgment 
of the circuit court is therefore afifirmed. 
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YOUTSEY V. HOFFMAN et aL 

BAILBY T. CINCINNATI LEAP TOBACCO WAEEHODSB CO, 

(arcuit Court, D. Kentueky. March 25, 1901.) 

1. Eeceivers — Effect of Appointmekt — RiGHT To File Plex^ding. 

A recelver does not, by virtue of his appointment, become a party to 
the litigation, so as to entitle him to flle a pleading tbereia o£ whicli otber 
parties are required to take notice. 

8. Eemoval of Causes— Time for Makiko Appltoation. 

In a suit in a state court to wlnd up the affairs of a corporation, pend- 
ing a référence to a commissioner to taise proofs and report upon tbe 
daims against the corporation, the receiver, by leave of court, filed what 
he called an "answer and set-ofC," In whieh he admitted the correctness 
and validity of the claims whieh two persons had proved before the com- 
missioner, but pleaded as a set-off a claim for damages against them 
arising out of their alleged misconduct as offlcers of the corporation. 
Such daim was not one whieh the state statute authorized to be pleaded 
as a set-ofl: or counterclaim, no order was entered mailing the receiver a 
party to the suit, and no process was issued upon his pleading. Without 
any appearance by the persons against whom such claim was made, a 
joint judgment was rendered against them thereon for a large sum. 
Snbsequently they appeared specially and moved to set the judgment 
aside, and pending such motion one o£ them pleaded to the mcrits as to 
the claim made against him by the receiver's pleading, and at the same 
time flled a pétition and bond for removal, being a citizen of another 
state. After removal, the receiver moved to remand. Eeld, that the 
receiver was not a party to the suit, nor entltled to file any pleading 
therein; that the pleading filed by him was in légal efCect a pétition In- 
stituting a new action, in whieh the court could acquire jurisdiction of 
the défendants only by due service of process; and that, troating the ac- 
tion of one of them in pleading to such pétition as an appearance whieh 
conferred such jurisdiction over him, his application for removal made at 
the same time was timely. 

8. Same— Sepaeate Controverst. 

The liability of officers of a corporation for damages alleged to hâve 
been sustained by the corporation by reason of their misconduct, where 
no conspiracy is alleged, is several, and an action against two such 
officers to recover damages on that ground 1b separable as to eacb dé- 
fendant. 

On Motion to Remand to State Court. 

C. J. & W. W. Helm (Paxton Warrington and A. J. Marsh, of coun- 
sel), for receiver. 

Lawrence Maxwell, Jr., Wright & Andersen, and S. J. Crawford, 
for défendant Hoffman. 

EVANS, District Judge. On July 2, 1900, S. C. Bailey, a citizen of 
Kentueky, brought an équitable action in the Campbell circuit court 
against the Cincinnati Leaf Tobacco Warehouse Company, a Ken- 
tueky corporation, as sole défendant, in whieh the plaintiff sought to 
hâve the afïairs of the corporation wound up, and its assets distrib- 
uted among the persons entitled thereto. Soon afterwards James 
C. Ernst was appointed the court's receiver in the action, and subse- 
quently the case was referred to the master commissioner, who was 
directed to take proof and ascertain and report the claims against the 
défendant. Under this référence, H. H. Hoffman and Henry Felt- 
man, among others, proved before the master their claims against 
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the corporation. Objection was naade to this proof, and the commis- 
sioner so reported. This being the situation, and before the commis- 
sioner flnally reported on those claims, Ernst, on August 17, 1900, 
was discharged as receiver, and J. J. Youtsey was appointed in his 
stead. On October 6, 1900, Youtsey, as receirer, as the order of that 
date shows, "moved for leave to file an answer and set-off, and he was 
given leave to do so," but it did not otherwise specify the purpose in 
view. There was no notice given of this motion of this outside per- 
son, nor was any order entered making the receiver a party to the ac- 
tion. On the l'oth of October, but without any actual notice of his 
application to do so, uuless the very brief publication in the court's 
bulletin can be called such, he accordingly flled his answer and set- 
off. It had référence alone to the claims which H. H. Holïman and 
Henry Feltman had proved before the master, the validity and justice 
of ail of which he therein expressly admitted, thus avoiding ail liti- 
gation as to them so far as he was concemed; but he insisted that 
the défendant corporation had a large demand against them, which 
he then proceeded to plead as a set-off. This demand was based en- 
tirely upon the charge that Hofilman and Feltman were, respectively, 
the président and treasurer of the corporation (each being also a di- 
rector), and that, being so, they had violated their respective duties 
and obligations as such. by reason of which the company had been 
greatly injured and damaged, by paying dividends which were not 
earned, and under cover of which they sold their holdings of the com- 
pany's stock. Youtsey, the receiver and oflScer of the court, had ne ver 
theretofore in any wise been made a party to the action. As stated, 
he admitted the justice of the claims flled by Hoffman, and sued him 
upon a différent one, and in respect to which Hoffman had never ap- 
peared in court. No summons or other process was issued upon the 
pleading thus flled in the case by the receiver; nor was any appear- 
ance thereto entered, though ita pendency and the proposed prospec- 
tive steps to be taken thereon were noted in a vague way upon the 
officiai bulletin of the court, published under its gênerai rules. As- 
suming that it had in this way acquired jurisdiction of the persons 
both of Hoffman and of Feltman, the court rendered judgment against 
them jointly for nearly $90,000 on October 27, 1900. Early in No- 
vember, 1900, Hoffman and Feltman appeared specially, and only for 
that purpose, and, upon grounds stated in writing, moved the court 
to vacate and set aside the judgment thus rendered against them; 
and thèse motions were set for hearing at a future date. On the 9th 
of December the receiver flled his written objections to the pending 
motions of Hoffman and Feltman, unless, as he therein expressed it, 
they would flle pleadings to the merits and waive ail technical ob- 
jections. Thus matters stood for more than 20 days, and until in 
January, 1901, when Hoffman did plead to the merits, and, at the 
time of doing so, he being a citizen of Ohio, also flled his pétition and 
bond for a removal of the action to this court. Upon the flling of the 
record hère, Youtsey, the receiver, moved to remand the case to the 
state court, and thus raised the interesting and diffîcult questions 
which hâve been very ably argued, and which are now to be deter- 
mined. 
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Under the practice in Kentucky, it would hâve been admissible for 
the corporation or any of its creditors, or for any party to the suit, 
when Hoffman and Feltman attempted, pro interesse suo, to prove 
and establish their claims before the master, and thereby, quoad those 
claims, became parties to the suit, to contest the same either before 
the commissioner, or upon exceptions to his report after it was made. 
The parties in interest were perfectly compétent to do this, and had 
the undoubted right to do it. It may be possible, also, that in this way 
those parties might hâve disclosed to the court the claims of the cor- 
poration against Hoffman and Feltman as demands which ought to 
be insisted upon and litigated. The court would doubtless then, es- 
pecially if the justice of their claims was admitted, hâve directed the 
withholding from distribution of their shares of the assets until the 
counter demands against them had been settled or adjudicated. 
Then the work of the offlcer of the court — the receiver — could hâve 
begun with a suit or suits at law against Hoffman and Feltman. 
The receiver, as the oflficer of the court in a case, is not in any sensé 
a party to the litigation in which he is appointed, but he bas power, 
nnder section 302 of the Civil Code of Practice, and under the con- 
trol of the court, "to bring and défend actions." The latter part of 
this phrase must, of necessity, however, mean that he may défend 
actions to which he is a party, inasmuch as it may be regarded as 
axiomatic that no one not a party to an action can plead therein. 
True, under the practice of the courts, persons may be made parties 
to a suit either by a pleading, or, in a qualified way, by intervention 
pro interesse suo, under a référence to a master; or, upon an appli- 
cation by one who shows the propriety of it, the court may, by an 
order, cause him to be made a party. But neither of thèse courses 
was pursued by the receiver in this instance; nor did he ever become 
a party, unless, ipso facto the flling of his so-called answer and set- 
off, he became such without further order of the court. The receiv- 
er did not apply for leave to intervene before the master, nor did he 
bring a separate action. He elected, after the possibly intrusive or- 
der of October 6, 1900, to proceed otherwise; and, by a movement 
which seems to be more ingénions than correct, he has sought not to 
do either of those things, but, while avoiding both, to come nearer to 
a plenary proceeding than would hâve been the case had be obtained 
permission to contest before the master. Whether, if the corpora- 
tion, or any of its stockholders or creditors who might hâve proved 
claims against the corporation, had excepted to his demands, Hoff- 
man could hâve removed the case, even if the settlement of those de- 
mands had involved a détermination of a claim pleaded by any of his 
opponents similar to the one now irregularly presented by the re- 
ceiver in the form of a set-off, may admit of much doubt, as he had, 
as to his demands, probably submitted himself to the jurisdiction of 
the state court in the proceeding then pending, and, by proving and 
flling his claims before the commissioner of that court, had become, 
as to them, at least, a quasi party to that suit; but, as the receiver in 
the case — the mère oflQcer of the court — was not then a party to the 
suit, it is clear that the permission given to him to file an answer and 
set-off in a suit to which he was not previously made a party was 
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altogether unauthorized and irregular. His pleading, under thc cir- 
cumstances, even when coupled with the leave of the court, must 
therefore be regarded as the beginning of a new action, and its ir- 
regular injection into the one already pending cannot give it a high- 
er value or better position than an independent action would hâve 
done in determining the question now before us. And this must be 
the resuit, although there is a misnomer of his pleading. There does 
not, indeed, appear to be anything in the Civil Code of Practice of 
Kentucky which makes or expressly authorizes the making of the 
court's receiver a party to the cause as a litigant therein, and cer- 
tainly there is no authority in the Code for permitting the receiver, 
merely as such, and without in fact being made a party défendant, to 
file a counterclaim or set-off, of which other parties to the cause are 
required to take notice without a regular service of process thereon. 
He may, of course, as already shown, sue in his own name, in bring- 
ing any plenary action of his own, but no one except an actual party 
défendant can file a set-off. 

But, however aU this may be, nothing in the record could justify 
the rendition of the judgment of October 27, 1900. As the claims 
filed by Hoffman were admitted to be just, thus closing the receiver's 
case as to them, and as there were new and distinct claims stated 
and set up in the so-called answer and set-ofE of the receiver, which 
had no connection with Hoffman's claims, due process of law mani- 
festly required that actual notice, in the way of the service of a sum- 
mons, should be gîven to Hoffman, in order to bring him before the 
court upon that pleading. The necessity for this is especially 
emphasized by the fact that, under the Civil Code of Practice (sub- 
sections 1, 2, § 96), the matter tlius pleaded was neither a counter- 
claim nor a set-off, and could not be made a set-off by erroneously 
so misnaming it in the pleading. The new matter might possibly 
hâve been embraced in a cross pétition if the receiver had been, 
or if he became, a défendant to the suit (subsection 3, § 96), but that 
would hâve required the issual and service of a summons (sections 97, 
39). Under thèse conditions, and notwithstanding the very abbrevi- 
ated notices published in the bulletin, the court must hold that the 
judgment of October 27, 1900, was coram non judice, so far, at 
least, as it may stand in the way of Hoffman's right to remove the 
action. Hoffman not having been then before the court at ail, so 
far as the new matters stated in the answer and set-off were con- 
cerned, and having appeared specially only when he subsequentlj 
moved to vacate and set aside that judgment, and not having entered 
a gênerai appearance in the cause, with respect, at least, to the 
pleading of the receiver, the time for answering that pleading had 
never arrived, and did not arrive previous to the voluntary flling at 
the same time of Hoffman's pleading to the merits, and his pétition 
for the removal of the cause. In other words, the receiver, merely 
as such, was never a party to the suit, unless the flling of the answer 
and so-called set-off made him a défendant without an express order 
of the court to that effect, which I doubt; and certainly the receiver, 
as such, was not entitled ex oflacio to plead therein any set-off 
against Hoffman, who was, at most, only a quasi party to certain 
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other issues in the suit. Section 96 of the Civil Code of Practice is 
as follows: 

"Sec. 96. (1) A counter-claim is a cause of action In favor of a défendant 
against a plalntifC or against him and another, which arlses eut of the con- 
tract, or transaction, stated in the pétition as the foundation of the plaintllï's 
claim, or which is connected with the subject of the action. (2) A set-off is 
a cause of action arising upon a contract, judgment, or award, in favor of a 
défendant against a piaintifC, or against him and another; and it cannot be 
pleaded except in an action upon a contract, judgment or award. (3) A 
cross-petition is the commencement of an action by a défendant against a co- 
<iefendant, or a person who Is not a party to the action, or against both; 
or, by a plaintiff against a co-plaintiff, or a person who is not a party to the 
action, or against hoth; and is not allowed to a défendant, except upon a 
cause of action which affeets, or is affected by the original cause of action; 
nor to a plaintiff, except upon a cause of action which affects, or is affected 
by, a set-ott or counter-clalm." 

The receiver's pleading, as filed, did not conform to thèse pro- 
visions, and his calling it a "set-ofl" did not and could not make it 
such, nor oblige anybody to so treat it; and Hoffman, particularly, 
vyas not so bound, as he was in no sensé a plaintiff to the action. 
The receiver therefore had no right to a judgment at ail, and mani- 
festly none without the service of a summons. The attempt by the 
receiver, while admitting the justice of HofCman's claims, in respect 
to which alone he had become a quasi party to the equity suit, to 
make Hoffman's assertion of those claims before the commissioner 
the jurisdictional basis of an attempt to bring in that suit v^rhat is, in 
substance and effect, a nev? and independent action at law by the re- 
ceiver against Hoffman upon a cause of action supposed to hâve ac- 
crued to the corporation défendant, is certainly most irregular; and 
the mère effort thus to superimpose a new suit upon an old one under 
the guise, or, rather, the disguise, of a pleading entitled in the old 
action, and misnamed an "answer," instead of a "pétition," should 
not succeed so as to defeat the right of removal. But an irregularity 
in merely modal matters, however gross it may be, can be waived, 
though the waiver of such irregularity in form does not and cannot 
change the substance and essential characteristics of the proceed- 
îng in this case, nor make it in reality anything except a new suit 
upon a différent cause of action between the receiver, on the one 
side, and Hoffman, on the other. Such a waiver applies merely to 
the form of proceeding, and not to the substance of it; and even 
this irregularity of mode was not waived by Hoffman until he filed 
his response to the receiver's pleading, at which time he also filed 
his pétition for the removal of the cause to this court. If 1 am right 
in thèse views, Hoffman's waiver only extended to the objection that 
the new suit should hâve been separate from the old one, instead of 
being unwarrantably and irregularly entitled in it, and also to the 
objection that the new suit should hâve been by a pétition, rather 
than in the form of an answer. 

Hoffman appears, therefore, to hâve been in time în his applica- 
tion for a removal, and he was certainly so if we are authorized to 
treat the proceeding of the receiver as one which should be regarded 
as a suit which is separate and distinct from the original action, so 
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far as the right of removal is concerned. It is manifest that tlie 
original action cannot be removed by HofEman, but can bis right to a 
removal of the action now instituted against him by the receiver be 
defeated by the course — the utterly irregular course — of proceedings 
adopted by the receiver in this instance? If the receiver had exer- 
cised his authority under the Code to bring a separate action upon 
the demand now claimed as an offset, and set up as such in his plead- 
ing, manifestly the right of Hoiïman to remove would hâve existed. 
Can this right be defeated by the unwarrantable grafting of a new 
suit upon an old one under the guise of a pleading called unwarrant- 
ably an "answer and set-off," instead of a pétition? It seems to me 
so clearly unjust to say so that I shall not say it, but will hold that 
not only veas the pétition for a removal filed in time, but that the 
right of Hoffman to remove cannot be defeated by the unauthorized 
and irregular proceeding adopted in this case. To hold otherwise 
would accord to a misconceived remedy and a misnamed pleading 
much greater eflScacy in defeating a removal than could be given to 
those that were altogether proper, and which, being so, would hâve 
required that service of a summons which was avoided by the plan 
pursned. In my judgment, the receiver had the right and authority 
to bring an action at law against Hoffman upon a cause of action 
which he supposed to exist, growing out of the facts mistakenly 
pleaded as a set-off, and in that way to hâve sought the judgment of 
a court upon a légal demand which he conceived to be one of the 
assets of the corporation; but the failure of the receiver to do this, 
and his adoption and pursuit of the other course, should not, in my 
opinion, defeat Hoffman's right to remove. Indeed, as previously 
stated, I think that for the purposes of this motion the proceeding 
of the receiver should be treated as a new and separate action, and 
as one entirely disassociated from the old one, especially as the Civil 
Code of Practice prohibits the pleading of his demand as a set-off. 

We hâve not overlooted Judge Bai'r's opinion in the case of Fidel- 
ity Trust & Safety-Vault Co. v. A^ewport News & M. V. Co. (C. C.) 70 
Fed. 403 ; but it seems to hâve no spécial bearing upon the questions 
now to be determined, though much pressed upon the attention of the 
court at the argument. In that case there had been an attempt to 
serve a summons upon the défendant. In order to test the validitj' 
of that service, the défendant entered its spécial appearance in the 
State court, and under cover thereof flled a plea in abatement, insist- 
ing that the service was not valid. To this plea a demurrer was flled, 
and at the hearing the state court sustained the demurrer. While 
Judge Barr's opinion does not so state in terms, we may assume that 
this détermination of the state court proceeded upon the idea that the 
service upon the défendant was suflflcient in law, and that the de- 
fendant was, by virtue thereof, actually before the court when it at- 
tempted to enter only a spécial appearance. In Judge Barr's opinion 
much more than the time for answering flxed by the state law and 
the rule of the state court had been consumed in the proceedings in 
the case, and for that reason he held that the pétition for a removal 
came too late. This statement of that case will show how entirely 
it differs from this, where there was the very reverse of an attempt to 
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serve a summons, or to question the validity of one that had been 
made. 

This leaves only the question whether there is a separable contro- 
versy disclosed in the so-called answer and set-off pleaded against H. 
H. Hoifman and Henry Feltman, and which must be regarded as the 
initial pleading in this particular litigation, and which should always 
be so considered, A careful examination of that pleading, and treat- 
ing it, in substance and effect, as a pétition, instead of an answer, 
leaves no doubt in my mind that the causes of action therein stated 
against Hoffman, a citizen of Ohio, one oflScer, and Feltman, a citizen 
of Kentucky, another ofQcer, are entirely separate, and in no sensé 
joint. The obligations of each oiHcer, if any, which may arise upon 
the averments of the pleading, are several and separate, particularly 
as no conspiracy is charged. The duties of each to their employer, 
the corporation, were separate and distinct. Their liabilities are 
therefore equally separate and several, and the proper judgment upon 
that pleading must necessarily be against each of them separately. 
And it may be added that neither one of them is a necessary, proper 
party to an action upon the obligation of the other. 

The pétition for a removal having been flled in time in the state 
court, and the cause of action against Hoffman alleged by the receiv- 
er being clearly separable from that alleged against Feltman, the 
court, after some hésitation, bas reached the opinion that the motion 
to remand this action to the state court should be, and it is, overruled. 
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(Circuit Court, D. Kentucky. May 28, 1901.) 

L DiSMISSATi— RlGHT OP PlAINTIPF TO DI8MI88 AS TO RkMOVING DEFENDANT. 

A plaintifC has the right to dismiss his action at auy time before trial 
as against one of two or more défendants upon whose application the 
cause was removed into a fédéral court on the ground of a separable 
controversy; and the fact that plaintifC Is a receiver of a state court, 
suing by leave or direction of such court, does not require hlm to show 
its authorlty for such dismissaJ before the fédéral court will entertain 
his motion; uor can the dismissal be prevented by a motion by such 
défendant for leave to file an amended answer pleading a set-ofC, made 
after the motion for leave to dismiss has been made and taken mider 
advisement. 
2. RBMOVAii OP Causes— Remand— Epfbct of Dismissal as to Removino Dé- 
fendant. 

Where, after a cause has been removed Into a fédéral court by one of 
two or more défendants, who alone is a citizen of another state, on th'- 
ground of a separable controversy, the suit is dismissed as to such defenc- 
ant, the fédéral court has no further Jurlsdlction, and the cause will be 
remanded to the state court. 

8. Samb— Jdbisdiction op Fédéral Court— Settino Asidb Judgment op 
State Court. 

A fédéral court, into which a cause has been removed by one of two or 
more défendants on the ground of diversity of cltizenshlp, and that there 
was a separable controversy, has no Jurisdiction to set aside a judgment 
rendered by the state court therein as against another défendant, who is 
a citizen of the same state as plaintiff. 
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On Motion by Plaintiff for Leave to Dismiss as to One Défendant 
and to Kemand to State Court. 

Paxton & Warrington, A. J. Marsh, and C. J. & W. W. Helm, for 
plaintifE, 

Lawrence Maxwell, Jr., L. J. Crawford, and Wright & Andersen, 
for défendants. 

EVAIs^S, District Judge. On the 13th day of May, 1901, the plain- 
tiff, Youtsey, receiver, moved the court to discontinue, without préj- 
udice, his action against H. H. ïïoffman, a citizen of Ohio, upon whose 
pétition alone the case had been removed, and to remand the case as 
to Henry Feltman, a citizen of Kentucky; and the motions were then 
taken under advisement. The court entertains no doubt of the right 
of the plaintiff, Youtsey, to discontinue his action, and thus abandon 
his claim to recover, in the pending suit, anything against Hoffman. 
The authorities upon the point are altogether clear. City of Détroit 
V. Détroit City E. Co. (C. C.) 55 Fed. 572; McCabe v. Eailway Co. (C. 
C.) 107 Fed. 213. The receiver's motion, therefore, to discontinue the 
action as against H. H. Hoffman, is sustained. It seems to the court 
that there is no force in the suggestion that the receiver, who brought 
this suit under the orders of the Campbell circuit court, should not 
be permitted to discontinue it without showing an authority there- 
for from that court. That appears to be a matter entirely between 
the Campbell circuit court and the receiver, with which Hoffman is 
not concerned; and, besides, it may be presumed that the receiver, 
through his counsel, has authority to discontinue, without showing 
any order from the coiu't which appointed him. This court only looks 
to the parties before it, and does not stop to inquire whether they are 
influenced by some one else. The motion to discontinue was made 
and taken under advisement on the 13th day of May, and, the situa- 
tion being thus, the défendant Hoffman, on the 16th day of May, 
moved for leave to file what, under the Kentucky practice, is really 
an amended answer, but which he denominated a "set-olï" against 
the plaintiff's claim. Under the circumstances, however, it seems to 
the court that the motion to discontinue should take precedence, and 
that the motion for leave to file the amended answer or set-off should 
not be sustained, and it is accordingly overruled. For the purposes 
of this motion the justice of the case seems to require that the plain- 
tiff should not be prejiidiced by the deîay of the court in deciding the 
motion to discontinue, particularly as, when the set-off is filed, the 
motion of the plaintiff to discontinue his action would not, if sus- 
tained, take the set-off out with it. 

The ground for the removal of this action into this court was that 
there was a separable controversy between Youtsey, a citizen of Ken- 
tucky, and Hoffman, a citizen of Ohio, which could be settled, as be- 
tween them, without the présence of Feltman, or any other défend- 
ant, as a party to the action. The court was of opinion that there 
was such a separable controversy, and upon that ground alone over- 
ruled the motion to remand the action to the state court. It might, 
as an original proposition, be quite difficult clearly to see how any- 
thing Avas really removed into this court except that separable and 
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distinct controTersv; yet it will be seen from many décisions, notably 
those of Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514, Hyde v. Eu- 
ble, 104 U. S. 407, 26 L. Ed. 823, and BroolvS v. Clark, 119 U. S. 502, 
7 Sup. et. 301, 30 L. Ed. 482, that the suprême court holds to the doc- 
trine that the wliole case came hère upon the removal, even while 
other controversies therein were separate and distinct from that be- 
tween Youtsey and Hoffman, and while those other controversies 
were between citizens of Kentucky alone. But, with that doctrine 
previously established, tlie suprême court has since repeatedly held 
that, where the separable controversy upon whieh the case was re- 
moved has been discontinued or settled, the case, or what remuant of 
it may remain in the fédéral court, must be remanded to the state 
court for further proceedings as to those controversies. Transpor- 
tation Co. V. Seelingson, 122 U. S. 519, 7 Sup. Ct. 1261, 30 L. Ed. 1150; 
Torrence v. Shedd, 144 U. S. 533, 12 Sup. Ct. 726, 36 L. Ed. 528. 
Similar rulings hâve been made by the circuit courts. Bane v. Kee- 
fer, 66 Fed. 612; Prince v. Eailroad Co., 98 Fed. 1. It appears to be 
the doctrine of the suprême court, dedu cible from the two lines of 
authority just indicated, which in no wise conflict, but which seem 
to supplément the one the other, that a.s to ail other mattiTS in a case, 
even though altogether separable, the proceedings remain in a state 
of suspended animation until the controversy upon which the re- 
moval had taken place is flnally disposed of, and that then, with that 
matter out of it, the case must be returned to the state court. There 
does not seem to be any support for the proposition that, after the 
petitioning défendant has been dismissed, the case is still within the 
jurisdietion of the fédéral court, al though involving no controversy 
except one between citizens of the same state. The cases cited from 
122 U. S. 519, 7 Sup. Ct. 1261, 30 L. Ed. 1150, and 144 U. S. 533, 12 
Sup. Ct. 726, 36 L. Ed. 528, seem to the court to meet the question 
now before us, and to indicate the only rule by which a décision of 
that question can be governed. Upon the authorities, and because it 
seems to the court that, if there is any controversy hère as between 
Youtsey and Feltman, this court has no jurisdietion of it, — it being 
entirely between citizens of Kentucky, — the motion to remand to the 
state court in order that the case may be tried as to such controver- 
sies as hâve not been disposed of by the discontinuance of the suit 
against Hoffman must prevail. 

For similar reasons this court would seem to bave no jurisdietion 
to set aside the judgment of the state court as against Henry Felt- 
man, althongh a few days ago we had occasion to rule very expressly 
in this case (108 Fed. 693) that the judgment of the state court 
against Hoffman, obtained in precisely the same way and at the same 
time as that against Feltman, was palpably and unquestionably void, 
and sustained the motion to set it aside for that reason. The court 
was enabled to set aside the judgment against Hoffman because the 
question of so doing was properly before this court for détermination, 
but the question as to setting aside the judgment against Feltman 
does not seem to be within the jurisdietion of this court, ail parties 
to that controversy being citizens of Kentucky. The court is of opin- 
ion that the question of setting aside the judgment against Feltman 
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must be left to thé décision of the state tribunals, where it seems 
properly to belong, and where the motion for that purpose was made 
before the removal of the case. 



KANSAS LOAN & TRUST CO. v. ELBCTKIC RT., LIGHT & POWER CO. 

OF SEDALIA, MO., et al. (WESTERN ELEOTRICAL 

SUPPLY CO.. Intervener). 

(Circuit Court, W. D. Missouri, Central Division. May 10, 1901.) 

1. RAILROADS — FOEKCLOSUBE DP MORTGAGES — PrEKERENTIAIi ClATMS. 

ïbe right of one furnisliing supplies to an insolvent railroad company 
to a préférence over tlie mortgagee is dépendent on tbe fact that tliere 
bas been a diversion of the net earnings of the mortgaged property 
over and above the necessary expenditures for opération, and that such 
diversion bas inured to the benefit of the mortgagee, and the burden 
rests upon the claimant of such préférence to establish sucb facts. 

2. Same—Refbrkncb— Report op Master. 

Where the claim of an intervener in a railroad foreclosure suit to 
préférence of payment over the mortgagee bas beau referred to a master, 
his findings should show whether there has been a diversion of net in- 
come since the intervener's claim accrued, and whether, if so, it inured 
to the benefit of the mortgagee, and hls report should contain a summary 
etatement of the évidence on whieh bis conclusions are based, wltb réf- 
érences to the évidence in the record, showing the amount diverted, and 
the partlcular manner in which it was used, to enable the court to see, 
from the facts found, whether it went into improvements of the prop- 
erty or its betterment, or the payment of interest 

8. EQUITY — REFERENCE — EVIDENCE ObJECTBD TO. 

On a hearlng before a master, where évidence Is ofCered, and its com- 
petency or admissibillty is objected to, the master should receive it, 
subject to the objection, so that the court may pass upon the matter 
on revlew. 

Frank Hagerman, Willard P. Hall, and J. W. S. Peters, for com- 
plainant. 

Scarrit, Griflfîth & Jones, Fred Fuller, Geo. A. Whitcomb, and W. 
S. Shirk, for défendants. 

H. T. Williams, for intervener. 

PHILIPS, District Judge. This cause has been submitted to the 
court on exceptions flled to the spécial master's report allowing the 
claim of the intervener as a preferred claim, to be paid out of the 
proceeds of the sale of the mortgaged premises prior to the daim 
of the mortgagee thereon. The master's report, as submitted to the 
court, with the other papers in the case, présents the matters in con- 
troversy in such shape that it is impossible for the court to intelli- 
gently understand and pass upon the matters in dispute. As the 
intervener's right to a preferential claim is dépendent upon the fact 
that there bas been a diversion of the net earnings of the mortgaged 
property over and above the necessary expenditures for opération, 
and that such diversion has inured to the benefit of the mortgagees 
(Bank v. Dond [C. G. A.] 105 Fed. 123), the burden of proof rests upon 
the intervener to establish this fact. If the net earnings of the 
opération of the railroad over and above the expenses of operating 
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were in fact diverted into improTements of the mortgaged property, 
and for its betterment, thereby enhancing the value of tlie mort- 
gagee's security, to enable the court to detennine such fact the 
master's report should contain a summary of the évidence, showing 
not only the fact of diversion, but approximately the amount there- 
of ; and if it is claimed that such diversion inured to the benefit of 
the mortgagee in the way of improvements of the property, or in 
paying interest on the mortgage debt, or dividends and the like, 
the master should report and show by the évidence before him into 
what property the money diverted went, so that the court can see 
from the facts found whether it went into improvements of the prop- 
erty or its betterment. In other wordSj the facts found should show 
what money went in a particular direction, and in what it was in- 
vested, so that the court can see from the facts found whether or not 
the mortgagee received a benefit from the diversion, so as to post- 
pone its lien to that of the claim of the intervener. 

The master's report in this case, for instance, flnds that "large 
sums from current earnings were diverted from the payment of cur- 
rent operating expenses to payment for betterments and improve- 
ments during the period from May 1, 1898, to February, 1900, when 
the receivers were appointed; but I am unable to tell how much 
was so diverted." The first objection to this statement is that the 
master bas taken a period ranging from May 1, 1898, to February, 
1900, covering a period of nearly two years anterior to the appoint- 
ment of the receivers, and beginning a year and a half nearly before 
the intervener's account against the défendant companies was cre- 
ated. This intervener has nothing to do with the earnings of the 
road, or their diversion by the road, prior to the création of its debt. 
The créditer can only concern himself about diversions of the cur- 
rent earnings after the création of his debt. It devolves ujwn the 
intervener to show what sums were diverted after the création of his 
claim, and he must show by his évidence into what the diverted sum 
went, so that the court can détermine whether it was an improve- 
ment or betterment which inured to the benefit of the mortgagee. If 
the master is unable to ascertain from the évidence presented by the 
intervener how much was diverted, and into what particular prop- 
erty the diversion went, the intervener's claim must fail for want 
of proof. 

The report further says: "I find that the earnings for that 
period were $4,105.57 over and above the operating expenses, accord- 
ing to the testimony of Mr. Van Kiper." As the term "that period" 
evidently refers back to the period from May 1, 1898, to February, 
1900, how is the court to détermine how much of that was earned 
between the création of the intervener's claim and the appointment 
of the receivers? 

The report further flnds "that the receivers put $5,715.87 of the 
earnings of the company into betterments and improvements during 
the year ending March, 1901." There is no summary of the évidence 
given by the master as a predicate for this conclusion of fact, and no 
flnding by him of what constituted the betterments and improve- 
ments. In other words, the report of the master is simply a con- 
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clusion drawn by him from tlie évidence, rather than a summary 
stateinent of what the évidence is from wMch. the conclusion is 
drawn. The court observes from the testimony talcen before the 
master in the cross-examination of the witness Van Riper that he 
testified from extracts or memoranda made from the boolcs of the 
Company kept by him, showing for what purposes the moneys had 
been expended by him, and, when counsel for complainant aslsied 
that such books be made a part of the testimony in some way, the 
master sustained objection by intervener's counsel to this request. 
This should hâve been admitted, and possibly from thèse books or ac- 
counts kept the master could hâve ascertained whether or net the 
moneys were used for betterments or improvements. In this con- 
nection, the court observes that at the hearing before the master, 
where évidence is offered and its competency or admissibility is 
objected to by the adverse party, the master should receive the évi- 
dence, subject to the objection, and the court will be able then to 
pass npôn the matter on review. 

One of the principal objects in referring cases like this to the 
master for hearing is to relieve the court from the labor and time 
of hearing a case either ore tenus or on dépositions, and to hâve the 
assistance of the analysis and substance of the testimony by the 
master, with proper référence to the testimony of the witnesses, and 
the page of the testimony where it can be found, to enable the court 
the easier to détermine whether the conclusion drawn by the master 
from the facts is supported by the évidence. 

The court will therefore refer this matter back to the master, with 
directions to admit the books, or a transcript therefrom, called for 
from the witness Van Riper by complainant's counsel, which was 
excluded by the master; and for the master to make an amended re- 
port herein, setting ont the substance of the testimony in the case 
before him respecting this claim, with an ascertainment, if found in 
the évidence, of what were the current gross eamings from the opéra- 
tion of the property on which the lien is sought to be enforced after 
the création of the intervener's claim up to the time of the appoint- 
ment of the receivers, and what were the net earnings, if any, during 
that period after deducting the ordinary expansés of operating the 
property; and, second, what were the gross earnings from the opéra- 
tion of the property during the receivership up to the year ending 
March 1, 1901, and what were the net proceeds after deducting from 
the gross earnings the expenses of opération, including repairs and 
wear and tear; and, third, whether there was any diversion of such 
net proceeds into other properties, and when diverted, and how much 
and into what were such diversions placed, if there be évidence show- 
ing such facts. If the master is unable to détermine such facts from 
the évidence which has been submitted in the case, including the 
books kept by Van Riper aforesaid, he will report such conclusion. 
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MAETINEZ V. WILSON. 

(Circuit Court of Appeals, Fifth Circuit. May 7, 1901.) 

No. 1,002. 

Building and Loan Associations — Riqhts op Bobrowing Stockholdbrs - • 
Construction of Contbact. 

Petltioner became a stockholder in défendant building and loan 
Company, and by her contract of subscription agreed to pay a flxed sum 
monthly on each share of stock until tlie same became matured by 
reaching its par value, no time for such maturity being flxed by tlie 
by-laws. The by-Iaws autUOrized the Company to loan its funds to 
members on such terms and conditions as sliould be tlierein prescribed, 
and provided that such loaus should be repaid according to the terms 
agreed on. Petitioner borrowed $1,800, the par value of her shares, 
securing the same by a pledge of her stock, and aiso by a mortgage 
conditioned for the paynient of $2,356.20, "the same being principal, in- 
terest, and premium of a loan from said company, • • » -which said 
loan Is evidenced by 77 promissory notes of even date wlth this mort- 
gage, each for the sum of $30.60." One of said notes matured each 
month, and included, besides interest and premium on the loan, the 
monthly Installment due on petltloner's stock; and on the payment of 
each note she was credited wlth such installment on the books of the 
Company. Held, that such installments constituted the "principal" of 
the mortgage debt, and on payment of ail the notes such debt was ex- 
tinguished, and that there was nothlng in the contract which entitled 
the Company, or its receiver in insolvency, to hold the mortgage as 
securlty for the payment of further installments, although the stock 
had not matured by reaching its par value. 

Appeal and Oross Appeal from tàe Circuit Court of the United 
States for the Southern District of Alabama. 

Jas. W. Grray, for appellant. 
R. T. Erwin, for appellee. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McCORMIOK, Circuit Judge. On June 16, 1899, Joachim A. 
JManorita flled his bill of complaint in the United States circuit 
€ourt for the Southern district of Alabama against the Fidelity 
Trust & Loan Company, a building and loan association incorporated 
under the laws of the state of Alabama, and doing business in the 
city of Mobile, in that state. The bill averred that the company 
was insolvent, and prayed for the appointment of a receiver to take 
charge of its assets, and that at the final hearing the court would 
distribute the assets equitably among those entitled thereto. There- 
upon the circuit court appointed W. K. P. Wilson (the appellant and 
cross appellee) receiver of the company, and by decree vested the 
receiver with authority to exercise the powers of foreclosure and 
sale vested by any mortgage or other written instrument held by 
the company. Under this power the receiver undertook to sell the 
property of Laura J. Martinez (the appellee and cross appellant) 
imder the power of sale contained in a mortgage made by her on 
the 6th of February, 1893, to the company, and to that end gave 
notice by publication, as required by the mortgage. The appellee 
108 F.— 45 



706 108 FEDERAL REPORTER. 

and cross appellant thereupon flled her pétition in the cause of 
Manorita v. Loan Co. on November 28, 1899. The receiver answered 
this pétition, and such proceedings were had that the matter came 
on for hearing before the circuit court on January 30, 1900, upon 
an agreed statement of facts and argument by counsel representing 
the parties in interest, and the court, on April 4th, announced its 
views in an opinion by Judge Toulmin, reported in 101 Fed. 8, from 
which we make the f ollowing libéral excerpt : 

"The petitioner avers that nothing is due on the mortgage mentloned iu 
the pétition, and that there Is nothing owlng on or seeured by said mortgage, 
except the last note mentloned thereln, payment of whlch Is olïered, and 
tender thereof made. Petitioner prays that the receiver be restralned from 
selling the property descrlbed in the mortgage, and that he be dlrected to 
accept the amount of money tendered, and to surrender sald note, and to 
oancel and surrender said mortgage. The receiver, answering, admits that 
ail the notes mentloned in the mortgage, except the last one, hâve been pald, 
and admits the tender alleged, but dénies that the mortgage was executed 
to secure only the notes descrlbed thereln, and Insists that a large sum of 
money In addition to the last-mentioned note Is due on said mortgage, to 
wit, the sum of ?1,200. There Is nothing In the answer that shows how sald 
sum is due, and nothing in the mortgage whlch speclfieally shovs^s that the 
money loaned to petitioner was an advance on her stock In the company. 
There is nothing in the mortgage as to the probable tlme of the maturity 
of the stock, or when the shares would reach thelr par value. ïhere is 
nothing in the mortgage to indleate that the maturity of the loan depended 
on the maturity of the stock. The mortgage récites that It 'Is intended as 
security for the payment of the sum of $2,356.20, the same belng principal, 
interest, and premlum of a loan from said company, * * * which sald 
loan is evidenced by 77 promissory notes of even date with the mortgage, 
each for the sum of $30.60.' Among other covenants contalned in the mort- 
gage, the mortgagor agrées to keep and perform promises and engagements 
made and entered into with said company according to the true intent and 
meaning of its by-laws and articles of association, the effect of which, I 
présume, is that she wlU pay ail fines, fées, penaltles, etc., in accordance 
with the by-laws of the company. The agreed statement of facts shows 
that the petitioner was a shareholder in said company. Her certlflcate of 
stock and the by-laws of the company are in évidence. They provide that 
each shareholder shall pay a monthly Installment of 35 cents on each share 
for every month untll maturity. The articles of association of the company 
provide that, when funds are on hand, the company shall lend the same to 
any shareholder on such security and on sueh terms and conditions as may 
be prescrlbed by the by-laws, and that the loans made are to be pald accord- 
ing to the terms agreed on. The mortgage provides, as I hâve sald, that 
petitioner would keep and perform the promises and engagements made 
according to thèse by-laws and articles of association; also that the prop- 
erty wlU be kept Insured, and the taxes pald, etc. It further provides that, 
If default shall be made in the payment of any of said notes, or any part 
thereof, or In case of fallure to duly observe and keep the by-laws of the 
company, or. In case of a breach of any of the covenants and agreements 
contalned thereln, the whole of the principal, interest, premlum, fines, dues, 
and costs shall at once beeome due and payable, at the option of the com- 
pany; and the rlght Is glven the company to sell the real estate conveyed by 
the mortgage, and ont of the proceeds of sale, after paying certain expenses, 
to reserve enough to pay ail principal, interest, premium, dues, fines, taxes, 
Insurance, or other évidences thereby seeured to be pald. It is further pro- 
vlded that. If the mortgagor falls to effect Insurance on the property, or to 
pay the taxes on it, as she covenants and agrées to do, and the company 
effects such Insurance, and pays the taxes, as it is therein authorized to do, 
then the amounts so pald shall be a lien on the premises, added to the 
amount to be seeured by the mortgage; but there is no provision lu the 
mortgage that, on fallure to pay fées, fines, or dues, there shall be a lien 
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on the property to seeure their payment. The mortgage provides that It ia 
to be vold if the full payment of the principal and Interest be made as 
therein specified, and if each of the covenants be well and truly liept and 
performed, as specified and provided for. It matters not whether the money 
received by the petitioner and secured by the mortgage be called a loan or 
simply an advance to her on her shares. The mortgage was given to seeure 
the repayment of the money in the manner and upon the terms therein 
mentioned. Association v. Read, 93 N. Y. 474. Payments upon stock are 
not payments on the mortgage debi and do not ipso facto work an extin- 
guishment of so much of the mortgage. The payment on one is not neces- 
sarily a payment on the other. Southern Building & Loan Ass'n v. Anniston 
Loan & Ti-nst Co., 101 Ala. 582, 15 South. 123, 29 L. R. A. 120. While the 
mère fact that a payment on stock is not itself— that is, has not the effect 
of — a payment on the mortgage, yet there is nothing in the articles of asso- 
ciation or in the by-laws to prevent the parties to the transaction from so 
contracting. The mortgage is the contract, and it prescribes the manner 
and the terms in and upon which the money is to be repaid, and they are 
not In contravention to the by-laws or the articles of association. The agreed 
statement of facts shows that the sum of money evldenced by the notes, the 
payment of which is secured by the mortgage, was made up of monthly in- 
stallments on stock, and interest and premiums on loan, and the pass book 
in évidence shows that the money, when paid on the notes, was so applied; 
thus showing the construction put on the contract by the parties themselves. 
So, then, the monthly payments on stock were designated in the mortgage 
as principal. There is no other provision in the mortgage that can be cou- 
sidered as securing such monthly payments. The mortgage, by Its terms, 
was executed to seeure a spécifie sum of money, being principal, interest, 
and premium, and, in addition thereto, such sums as the company would 
hâve had to pay ont for Insurance and taxes. If 'principal' therein men- 
tioned was not meant to be the monthly payments provided for by the by- 
laws, then such monthly payments hâve not been made. But it is évident 
that 'principal,' as that term is used in the mortgage, and monthly payments 
on stock, are the same thing, while it is not clear what is meant by 'dues' 
spoken of. Let us suppose that the alïairs of the company had not, by thls 
time, gotten into the court and the hands of a receiver, can it be questioned 
that, on payment of ail the notes provided for (there being no default shown 
in any of the other covenants contained in the mortgage), the petitioner 
would be entitled, not only to the surrender of the notes, but also to the 
cancellation and surrender of the mortgage? If her shares of stock had not 
been matured at that time, she would still be obligated to continue the 
monthly payments on them, for her promise and engagement as a share- 
holder bound her to make such payments until the maturity of her stock. 
But she has given no security that she would make such payments after 
the maturity and payment of the notes. The only effect of her failure to 
keep this promise and undertaking would be a forfeiture of her stock. She 
would then be, as to forfeiture and penalties, on the same footing with non- 
borrowing shareholders, who give no security for monthly payments on their 
stock. To hold that the mortgage was given to seeure the payment of the 
principal of the loan, to wit, $1,800, interest and premium, and also to 
seeure the payments on stock, as contradistinguished from such principal, 
would, it seems to me, place the borrowing shareholder in a worse condition 
than the nonborrowing shareholder. There would be uo equality in thls. 
Surely, such a condition was not contemplated in the organization of the 
company, in the contract for subscriptlon of stock, or in the contract for the 
loan. The position of the petitioner seems to be this: She had advanced or 
loaned to her the estimated par value of her stock at its maturity. She was 
vequired to repay in monthly installments the amount advanced, with cer- 
tain charges, as interest and premium, added thereto, in a given or deflnite 
period of time; and she was required to give security (both real estate and 
a transfer of her stock) that she would make the payments as specified. It 
was an advancement or a loan to her of a sum of money, with an agreement 
to repay It in monthly installments, with interest, and a 'bonus' for the 
loan, for the repayment of which she gave the security required. There is 
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no default shown in the payment of the notes or In the keeping and perform- 
Ing of any of the provisions of the contract. Wlthout such default, there 
Is no forfelture of the mortgage, and no power In the company to sell the 
property conveyed by it. If I am correct in my construction of the contract, 
there was nothing owlng on the mortgage debt at the time the afCairs of the 
company went Into the hands of the receiver, except the last note of $30.60, 
which became payable à short time thereafter, payment of whlch was 
tendered to the receiver, and by hlm refused. It appears that the receiver 
then solû the property, and at the sale hlmself became the purchaser." 

A careful considération of the record in this case and of the 
able oral and printed arguments submitted by the distinguished coun- 
sel representing the parties, convinces us that the views of Judge 
Toulmin, as above stated, are Sound. We can add notliing to the 
admirable clearness and force with which he has presented them. 
The Sound construction which he announces of the contract between 
the parties seems to us to require that the full relief sought by the 
mortgagor should bave been granted to her. When we consider 
the terms of the charter, and of the by-laws, and of the mort- 
gagor's application to become a shareholder, and of the certificate 
of stock, with the indorsements thereon, issued to her, and of her 
application for the loan, and the terms of the mortgage, the con- 
stituent éléments of the 77 notes, and the practical construction 
put on ail of thèse by the dealings of the parties for a number of 
years, we cannot question that on payment of ail the notes provided 
for (there being no default shown in any of the other covenants 
contained in the mortgage) the mortgagor is entitled not only to the 
aurrender of the notes, but also to the cancellation and surrender 
of the mortgage. We do not feel called upon to consider on this 
appeal ànd cross appeal the nnsettled and somewhat confusing ques- 
tions touching the obligations of the appellee and cross appellant 
as a shareholder of the stock of the company. If she is obligated 
to make any further payments on her stock after the maturity and 
payment of the notes (as to which we now express no opinion), 
she has given no securlty by the mortgage in question that she will 
make thèse fnrther payments. The security therefor is the pledge 
of her stock, and the provisions for its forfeiture in case of her de- 
fault in thèse covenants. She stands, in this respect, on the same 
footing with nonborrowing shareholders, who give no other security 
for the monthly payments on their stock than the liability of the 
stock to forfeiture according to its terms and the provisions of the 
by-laws. As Judge Toulmin so well says : 

"ïo hold that the mortgage vras glven to secure the payment of the prin- 
cipal of the loan, to wit, $1,800, interest and premlum, and also to secvire 
the payments on stock, as contradistingulshed from such principal, would, 
it seems to us, place the borrowlng shareholder In a worse condition than 
the nonborrowing shareholder. There would be no equallty In this. Surely 
such a condition was not contemplated In the organlzatlon of the company, 
in the contract for subseription of stock, or in the contract for the loan." 

In confonnity with the views we hâve expressed, the decree passed 
April 4, 1900, from which this appeal and cross appeal were taken, 
is amended so that it shall read as foUows: 

"This cause coming ou to be heard on the pétition of Laura J. Martinez 
on the 30th day of january, 1900, upon an agreed statement of facts, and 
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belng Bubmltted thereon for decree, and having been argued by counsel rep- 
resenting the parties in interest, after due considération It Is now ordered, 
adjudged, and decreed by the court tliat tlie sale of the petitioner's mort- 
gaged property by the receiver in this cause be, and the same Is hereby, set 
aside and annulled; and, it appearing to the court that ail the notes eviden- 
cing the loan, except the last one, hâve been paid and surrendered, and that 
the money to pay the last one has been duly tendered to the receiver, and, 
on his refusai to accept it, was paid into this court, It is further ordered, 
adjudged, and decreed by the court that the receiver be, and he is hereby, 
requlred and directed to cancel the mortgage made by Laura J. Martinez 
and Joseph Martinez, her husbaud, to the Fidelity Trust & Loan Company 
on February 6, 1893, and to surrender it, together with the last note now in 
his hands, to the said Laura J. Martinez." 

And, as thus amended, tbe decree of ttie circuit court passed 
on April 4, 1900, is aiîarmed. 



HENDERSON v. RIER 

(Circuit Court of Appeals, Fourth Circuit May 7, 190L) 

No. 3T2. 

1. Partnership— Construction of Articles— Rights of Partners on Disso- 

LtJTIOK. 

Plaintiff entered into a partnership with défendant, who was an In- 
venter, the purpose of the firm being to promote and utilize defendant's 
inventions. The articles provided that such future Inventions of défend- 
ant as should be agreed upon should become the property of the firm. 
and plaintiff should be joint owner thereof, in considération of his paying 
ail expense of obtaining patents in this and such foreigi countries as 
should be cho.sen, and of maintaining such forelgn patents for at least 
tive years. Held, that on a dissolution plaintiff was not entitled to repay- 
ment of the sums expended by him under sucu provision. 

2. Same. 

Such articles also provided that plaintiff should fumlsh the money nec- 
essary to pay the partnership expenses until its earnings should justify 
the joint payinent of the same by the flrm; that he should advance the 
money needed to promote and develop the inventions anc patents owned 
by the firm, for which he was to be reimbursed from the receipts of the 
partnership when it was in condition to warrant such repayment, the 
amount, however, not to exceed 2^> per cent, of the total received for the 
use or sale of any one invention or patent. Held; that on a dissolution 
of the partnership plaintiff was entitled to repayment of ail sums ad- 
vanced under either of such provisions, but that the liability therefor was 
that of the flrni, and not of défendant individually. 

8. Same— Lien of Partner for Advanohs. 

On the dissolution of a partnership, which has no outside debts, or 
after such debts hâve been paid, a partner who has made advances to the 
firm, which he is entitled to hâve repaid, has an équitable lien therefor on 
the property of the partnership. 

Cross Appeals from the Circuit Court of the United States for the 
District of Maryland. 

John N. Steele and George Whitelock, for plaintiff. 
John P. Poe (Arthur Stuart, on the brief), for défendant. 
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Before GOFF and SIMONTON, Circuit Judges, and BEAWI^Y, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on cross appeals 
from the circuit court of thé United States for tlie district of Mary- 
land, Albert H. Henderson and Elias E. Eies were co-partners "in 
the joint business enterprise or pursuit of utilizing, promoting, man- 
ufacturing, selling, or, in any manner that may be mutually agreed 
upon, using any of the inventions, improvements, letters patent, priv- 
ilèges, power, or authority in which they, the said partners, are joint 
owners." The co-partnership articles were dated June 11, 1888. 
Its duration was indeflnite. Either party could dissolve it by giv- 
ing notice of 60 days in writing, giving reasons for the désire to 
dissolve. Thereupon the co-partnership shall be dissolved 60 days 
after the date of said notification. After some ineffectuai negotia- 
tions respecting the purchase by Eies of his partner's interest, Ries 
gave the notice of Ms intent to dissolve the co-partnership Mardi 
20, 1896. Thereupon A. H. Henderson flled his bill for an account- 
ing between the co-partners, and a settlement of the affairs of the 
co-partnership. The articles of the co-partnership are set out as an 
exhibit to the bUl. They are verbose and obscure. Out of them 
grows the controversy. The co-partnership property is described in 
the second article. AU inventions, improvements, and letters pat- 
ent in which the co-partners shall thereafter beconae joint owners 
shall be assigned, set over, and conveyed to the co-partnership, and 
thereupon shall become the sole property of the co-partnership, for 
its sole use, benefit, and behoof. Eies was an inventor. So the 
third article provides that, if he shall make or obtain any inven- 
tions, improvements, or letters patent, and both parties shall agrée 
to become joint owners in any or aU of them, Henderson shall be 
entitled to one undivided half interest in any or ail of such inven- 
tions, improvements, and letters patent in considération of the pay- 
ment by him of ail fées and expenses incurred in the préparation, 
prosecution, and procurement of letters patent of the United States 
and such foreign countries as may mutually be agreed upon, and on 
the further considération of the payment by him (Henderson) of ail 
necessary fées, annuities, taxes, and expenses for maintaining such 
chosen foreign letters patent legally in force for a period of not 
less than flve years. This article also provides that Henderson 
could acquire an undivided half interest in any or ail the inventions, 
improvements, and letters patent which Ries might thereafter make 
or obtain on payment of such considération as they might agrée 
upon. In the fourth article Henderson covenants to pay ail expenses 
in maintaining and continuing the co-partnership until its earnings 
shall justify the joint payment of such expenses by both parties. 
Thus we see that Henderson binds himself to pay ail fées and ex- 
penses incurred in obtaining letters patent of the United States and 
of foreign countries, and the necessary charges for maintaining the 
patents in foreign countries for at least flve years, and contents him- 
self for reimbursement by the receipt of a half interest in such pat- 
ents. He then binds himself to pay the expenses of maintaining 
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and continuing the co-partnersMp — ^presumably clerk and office hire 
— until the business warrants the payinent of thèse by tbe firm. The 
flfth article then provides that Henderson shall advance ail necessary 
moneys, funds, etc., for obtaining protection and iusuring the promo- 
tion and development of the inventions, improvements, and letters 
patent of which he is the joint ovifuer with Kies. In considération 
thereof he is to be repaid and reimbursed in full for ail such expenses 
so incurred. The means of reimbursement are to be derived and de- 
ducted from moneys or équivalent considération received by the co- 
partnership. The condition of the co-partnership must be such as 
to warrant such repayment. In no case will he require for such re- 
payment more than 25 per cent, of the total amount received for the 
use or sale of one invention, improvement, or letters patent. The 
sixth article deals with the same subject. This repayment shall be 
made either periodically or in toto, according to the amount of and to 
the circumstances attending the profit or sale accruing from the use 
or sale of any one invention, improvement, or letters patent, and that 
shall be mutually determined by the parties as to the particular man- 
ner in which such repayment shall be made. This is obscure. It 
seems, however, to apply only to the mode in which the 25 per cent. 
spoken of in the fifth article shall be applied. The tenth article pro- 
vides that the parties shall from time to time meet, and render to 
each other information of what they hâve done in the co-partnership 
business. If, upon the comparison of their transactions, it appears 
that the co-partners hâve proflted by the duration of the partnership, 
they will each to the other deliver his share of the profits; from the 
entire profits flrst deducting the repayment to Henderson incurred 
by him as set ont in the flfth and sixth articles, and dividing the re- 
mainder equally between them. The eleventh article provides how 
the partnership shall be dissolved, and upon such dissolution ail 
property, inventions, improvements, letters patent, and ail assets 
whatsoever then belonging to said co-partnership shall be equally 
and equitably divided between both co-partners, share and share 
alike, and each party shall in that event receive from the co-partner- 
ship an assignment and reconveyance of his undivided right, title, 
and interest therein. 

The answer having been put in, and the cause coming up for a 
hearing, the court below held that Henderson could make no claim 
for repayment of moneys disbursed under the third article. The 
court held, however, that under the fourth, fifth, and sixth articles, 
he could claim payment in full for ail moneys paid out under them, 
and the case was sent to a master to take that account. The master 
reported that on the taking of this account there was due to Hender- 
son by the co-partnership a balance of |7,718.52. This was con- 
flrmed by the court, and Ries was ordered to pay his share thereof as 
a member of the co-partnership, there being no funds as profits, 
the sum of |3,859.26, half the gross sum. To this decree both parties 
except, and hâve filed their assignraents of error. The complainant 
assigns for error: (1) That the court held that Henderson could not 
recover for moneys paid out under the third article of the co-partner- 
ship, (2) That the court erred in not holding Eies personally respon- 
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Bible for ail advances made by Henderson, and in holding that tbese 
were debts of the co-partnership. Tlie same ruling is practically 
assigned as error in fhe fourth assignment. Tlie third and flfth. 
assignments go to the master's report, and will be noted hereafter. 

As to the flrst assignment: The court below held that Henderson 
could not call upon Bies for reimbursement of moneys paid ont under 
the third article. There can be no doubt that under this article 
Henderson could become a joint owner in such of the future in- 
ventions, improvements, and letters patent of Ries as he and Ries 
should agrée upon; and for his joint interest, and in considération 
for the acquisition of such joint intei-est, should pay ail fées and ex- 
penses incurred in the préparation, prosecution, and procnrement of 
letters patent of the United States and of foreign countries, with the 
additional considération of the payment of ail fées, annuities, taxes, 
and expenses for maintaining the foreign patents for a period of five 
years at least. And for such other inventions, improvements, and 
letters patent as they did not agrée to be joint owners in Henderson 
could get a half interest by paying such sura of money as they could 
agrée upon. The joint ownership in the one case and the half ovyner- 
ship in the other was the équivalent of and the satisfaction for the 
money paid out. It will be noted that the only word used in this 
article as to the moneys is the word "payment." Compare that with 
the provisions of the flfth article. There the word used is the "ad- 
vancement." The word "payment" indicates a flnality. The word 
"advancement" indicates the return of the money advanced in some 
way. 

As to the second assignment of error: The complainant insists 
that the advancements made under the flfth article were to be repaid 
by Ries to Henderson. But this article does not say so. On the con- 
trary, it says "that the money or équivalent considération for such 
repayment shall be derived f rom the moneys or équivalent considéra- 
tion received by this co-partnership," "at such time as the condition 
of the partnership shall warrant," in no case to exceed 25 per cent, 
of the total amount received by the co-partnership for the sale or 
use of one patent. In the tenth article the payment of thèse ad- 
vances is provided for out of the profits of the ço-partnership. There 
is no error in this. 

The third and flfth assignments of error require a further state- 
ment in order to understand them. Anterior to the formation of the 
co-partnership, on June 11, 1888, there were two agreements entered 
into between Henderson and Ries; one on August 27, 1885, the other 
Pebruary 23, 1886. The agreement of August 27th recites: That 
Ries had devised new and useful improvements in underground condu- 
its and conductors for electric railways, and that Henderson is désir- 
ons of assisting him in perfecting the device. That the parties had 
agreed to co-operate in bringing the device to perfection, and that the 
invention and letters patent should be their joint property; Hender- 
son to bear ail expenses to be incurred in making or conducting any 
experiments with the device and taking out letters patent; the 
amount of such expenses to be i-eturned ont of the net proceeds in 
any manner arising out of the invention or letters patent, until the 
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■whole sum so iiaid be repaîd. An effort was made % complainant 
to amend his bill, and put in a claim for moneys paid under this agree- 
ment. This was refused, with leave to complainant to ofler in évi- 
dence such testimony as might be admissible if said amendment were 
allowed, and reserving the liberty to renew his motion at tbe final 
hearing if be be tben advised that tbe amendments are material. 
If the assignment of error is intended to cover this refusai of the 
court to allow the amendment, it is not reviewablebere. Bullltt Co. 
T. Washer, 130 U. S. 142, 9 Sup. Ot. 499, 32 L. Éd. 885; Central Trust 
Co. V. Grant Locomotive Works, 135 U. S. 207, 10 Sup. Ct. 73&, 34 
L. Ed. 97. If, however, it goes to the conclusion of the court after 
considération under the privilège allowed complainant to introduce 
the agreement in évidence, we see no error. Clearly, by this agree- 
ment the défendant, the inventor, contributed the resuit of his inven- 
tive capacity, and the complainant, the capitalist, contributed his 
money, to a common enterprise. They shared equally in the profits. 
The défendant was under no greater obligation to repay to the com- 
plainant the money he furnished than the complainant was to pay 
him for the value of his inventions. Each contributed his part, and 
each shared the common resuit So, also, with respect to the agree- 
ment of February 23, 1886. This relates entirely to certain spe- 
cifically enumerated patents, in which at that date an undivided half 
interest had been assigned by Rie^, the patentée, to Henderson ; and 
it bas no connection whatever with the co-partnership agreement 
entered into subsequently on June 11, 1888. This last-named paper 
—the basis of the bill in this case — expressly deals with ail inven- 
tions, improvements, and letters patent in which they, the said co- 
partners, shall hereafter become joint owners. 

The défendant also obtained leave to appeal, and is hère on 10 as- 
signments of error. Thèse go to the conclusion that complainant 
was entitled to be repaid from the co-partnership assets any part of 
the advances made under the fourth, fifth, and sixth articles of co- 
partnership, especially that he was not entitled to repayment of any 
moneys obtained from John M. Dennison under agreements between 
Ries, Henderson, and Dennison, one of which is dated April 21, 1892; 
that complainant has a lien on the co-partnership property for ad- 
vances, and the right to sell the same in satisfaction of his lien; to 
the confirmation of the master's report on the amount due to Hender- 
son. 

We concur with the court below in the opinion that the language of 
the fourth, fifth, and sixth articles of co-partnership are to be con- 
strucd as securing the complainant, Henderson, for the repayment 
and reimbursement in full for ail expansés incurred under thèse arti- 
cles. Indeed, the language is express, and can bear no other in- 
terprétation. It is expressly provided that Henderson shall be paid 
for thèse advances. The défendant insists that Ries is not person- 
ally liable for them. In this the court below and this court also 
concur. This being so, then the advances must be paid by the co- 
partnership. In order to understand the assignment of error as to 
Dennison, a brief statement is necessary. Finding himself unable 
at the time to meet the necessary payments, Henderson borrowed 
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from Dennison funds for this purpose, and persuaded Bies to join 
with Mm in assigning one-third interest in ail the patent rights owned 
by the flrm as security for any advances Dennision might make. 
Subsequently Henderson repaid to Dennison ail the moneys advanced 
by him for thèse purposes, and procured from Dennison an assign- 
ment to him of the one-third interest so held as collatéral. As 
Henderson was bound to make thèse advances, when he repaid the 
money to Dennison, and the latter assigned the collatéral to him, 
he necessarily held the interest so assigned for the beneflt of the co- 
partnership. And this he has recognized and admitted. Having thus 
fulfiUed his agreement by becoming responsible for and meeting the 
advances, he has entitled himself to the crédit therefor. 

As to the lien: The court below held that ail advances made by 
Henderson were made to the co-partnership, and that Ries was not 
individually liable therefor. In this we concur with him. This be- 
ing so, the advances became and were a debt of the flrm to Hender- 
son. In winding up the business of the flrm, this debt must be 
paid to him, in subordination, it is true, to the claims of outside 
creditors. As there are in this case no creditors of this class, then 
Henderson is the only créditer of the co-partnership. The nile is 
universal that, before co-partners can share in the assets of a dis- 
solved co-partnership, ail of the debts must be paid; and the creditors 
of the co-partnership hâve a right to be paid ont of the assets for 
such payment. Henderson, being a creditor of the co-partnership, 
has such a right. 2 Daniell, Gh. Prac. & PI. (3d Am. Ed. by Perkins) 
1247. In lindl. Partn. p. 352, it is thus stated: 

"Eaeh partner may be said to hâve an équitable Hen on the partnership 
property for the purpose of having it applied in discharge of the debts of the 
flrm, and to hâve a similar lien on the surplus assets for the purpose of hav- 
ing them applied In payment of what may be due to the partners, respectlvely, 
after deducting what may be due from them as partners to the firm. This 
right, lien, quasi lien, or whatever else it may be called, does not exist for 
any pi'actical purpose until the affairs of the partnership hâve to be wound 
up, or the share of the partners has been ascertained." 

See, also, Qay t. Freeman, 118 U. S. 106, 6 Sup. Ct. 964, 30 L. Ed. 
104; Hobbs v. McLean, 117 U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940. 

We see no error in so much of the decree as conflrms the master's 
flndings on the amounts due complainant. The decree of the circuit 
court is aflarmed in ail respects. 



BERLINBR GRAMOPHONB CO. v. SEAMAN. 

(Cîlrcult Court of Appeals, Fourth Circuit. May 7, 1901.) 

No. 403. 

Appbai. — Appbalable Obdbb— Continuinq Injunction. 

Au interlocutory order entered by a circuit court on a motion to dis- 
solve a temporary injunctlon, refusing such motion and continuing the 
Injunetion until final hearing, is appealable, vmder section 7 of .iet March 
3, 1891, ereatlng th« circuit courts of appeals, as amended by Act June 
6, 1900, as an order "contiuulng an injunetion." 
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9, SXMH— JcBiSDiCTiON— Time of Issuing Citation. 

The Issuance and service of a citation on appeal Is not jtirlsdtetlonal, 
but Is a matter of procédure, and the mère fact that citation Is not issued 
until after the time llmited for talilng the appeal has explred does not 
defeat the jurlsdlctlon of the appellate court 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia- 
Marshall McCormick, for appellant. 
John T. Harris, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BBAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This cause présents an appeal from 
the circuit court of the United States for the Western district of 
Virginia. It cornes up now on a motion to dismiss the appeal. On 
June 25, 1900, the circuit court of the United States for the Western 
district of Virginia, at the suit of Frank Seaman, and on his ex parte 
application, granted an ad intérim injunction against the Berliner 
Gramophone Company. Thereupon the said company entered a mo- 
tion to dissolve the injunction. This motion was heard on the ex- 
isting state of the pleadiugs and many affldavits on Ist November, 
1900. The court on that day refused the motion and continued the 
injunction until the final hearing. On the same day the gramophone 
company presented its pétition that an appeal be aUowed. The 
prayer of the pétition was granted, and on 29th November the bond 
for costs was given, approved, and flled. No citation was issued 
either when the appeal was allowed or when the bond was flled. In 
the meantime the appellant proceeded to print the record, and on the 
6th of February, 1901, — a. day before the flrst day of the first session 
of this court after the appeal was allowed, — the record was flled 
with the clerk, and at the same time a citation bearing date the 6th 
of February, 1901, returnable 16th February, 1901, was served on 
the appellee. The présent motion is to dismiss the appeal and to 
strike the case from the docket upon the ground that the citation 
was not issued within the 30 days allowed for the appeal, and that 
for this reason this court has no jurisdiction over the proposed ap- 
peal. It seems to be admitted that the appeal was not taken in 
open court. So a citation was necessary. The question therefore 
is, is it necessary that the citation, as well as the pétition, allowance, 
and bond for appeal, be issued and filed within the 30 days allowed 
for an appeal? 

A question of some interest présents itself at the threshold. By 
the seventh section of the act of 1891 constituting this court an ap- 
peal was allowed to this court when an injunction is allowed or con? 
tinued by an interlocutory order or decree in a cause in which an 
appeal from a final decree may be taken to this court. 1 Supp. Rev. 
St. p. 904; 26 Stat. 828. By the act of February 18, 1895, this juris- 
diction was enlarged so as to embrace cases in which, by an inter- 
locutory order or decree, an injunction shall be granted, continued, 
refused, or dissolyed, or an application to dissolve an injunction shall 
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be refused, in ail cases in which an appeal from a final decree would 
be allowed to this court. 28 Stat 666. By Act June 6, 1900 (St. 
1899-1900, p. 660), the seventh section of the act of 1891 was ameud- 
ed, and by it an appeal was allowed to an interlocutory order or de- 
cree granting or continuing an injunction or appointing a receiver 
in ail cases in whicb an appeal from a final order or decree could be 
had to this court. Ail of thèse acts provided that the appeal must 
be taken within 30 days from the entry of the interlocutory order or 
decree. Two circuit courts of appeals hâve held that this act of 
1900 repealed the act of 1895, so that an appeal will lie to this 
court from an interlocutory order or decree when it grants or con- 
tinues an injunction, and not when it refuses or dissolves an injunc- 
tion, or refuses to dissolve an injunction. Westinghouse Air-Brake 
Co. V. Christensen Engineering Co. (0. C. A., 2d Cir.) 104 Fed. 622, 
and Wire Oo. v. Boyce (0. C. A., 7th Cir.) Id. 173. Without express- 
ing any opinion on this point, we are of the opinion that in the prés- 
ent case an appeal lies to this court. It is true that the case came 
up on motion to dissolve an injunction, but the order appealed from 
continued the injunction, and so is within the statutes of 1891 and 
1900. As the statutes are remédiai in their character, they should 
be liberally construed, and the jurisdiction should not be taken away 
unless the statute required it. 

As the citation was not issued and filed within the 30 days after 
entry of the interlocutory order, does this defeat the jurisdiction of 
this court? In other words, is the issue of the citation a matter of 
procédure, or is it jurisdictional? As a gênerai rule, a citation is 
necessary to perfect an appeal, the citation being notice (Cohen v; 
Virginia, 6 Wheat. 264, 5 L. Ed. 257), and every appellee should hâve 
notice of the appeal (Jacobs v. George, 150 U. S. 415, 14 Sup. Ct. 
159, 37 L. Ed. 1127). There are exceptions. If an appeal be taken 
in open court, no citation is necessary. If it be taken ont of court, 
the issue and service of the citation can be waived. Alviso v. U. S., 
5 Wall. 824, 18 L. Ed. 492; Sage v. Eailroad Co., 96 U. S. 712, 24 
L. Ed. 641; Eichardson v. Green, 130 U. S. 114, 115, 9 Sup. Ct. 443, 
32 L. Ed. 872. If the citation can be waived, clearly its issuance is 
not jurisdictional. No consent or waiver of parties can confer a 
jurisdiction, — especially one resting on a statute. U. S. v. Curry, 6 
How. 113, 12 L. Ed. 368. A review of the authorities will show that 
the mère fact that the citation was issued after the time limited 
within which to make appeal has expired does not defeat the juris- 
diction of the appellate court. In Mendenhall v. Hall, 134 U. S. 
567, 10 Sup. Ct. 616, 33 L. Ed. 1012, it appeared when the case was 
reached on the docket that Hall had not been served with notice 
of appeal. The suprême court then directed a citation to be served 
on him, or, if he be dead, on his administratrix. The dates of that 
case are important. Final decree April 14, 1886; appeal allowed 
April 30, 1886, and bond executed September 9, 1886; record filed 
in suprême court October 12, 1886; citation issued as before stated, 
and executed January 13, 1890. The court in this case says : 

"There is no ground to question the jurisdiction of this court to proceed to 
a hearing of the appeal. The record was filed in this court on the day to 
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whieh the appeal was returnable. Our jurisdictîon dld not dépend upon a 
citation being Issued." 

Erans v. Bank, 134 U. S. 330, 10 Sup. Ct. 493, 33 L. Ed. 917, is to 
the same effect. 

In Edmonson t. Bloomshire, 7 Wall. 306, 19 L. Ed. 91, Justice 
3Iiller says: 

"The prayer for the appeal and the order allowing it constituted a valid 
appeal." 

In that case there was no bond, and the suprême court allowed 
a bond to be given after the cause was in that court. In Shute v. 
Keyser, 149 U. S. 651, 13 Sup. Ct. 960, 37 L. Ed. 884, the citation was 
détective, and the suprême court would hâve allowed a new citation 
to be taken out, had not appellees waived it by a gênerai appearance. 
There they say that a citation is not jurisdictional. 

In Mattingly v. Eailroad Co., 158 U. S., at page 56, 15 Sup. Ct. 726, 
39 L. Ed. 896, the chief justice says : 

"The final decree was entered July 10, 1889, appeal allowed January 2, 
1891, and bond given and flled in aecordance with the allowanee and ap- 
proved January 13. 1891. It is true, the citation was not slgned until the 14th 
April, 1891, and not served until 17th of the month, but neither the signing 
nor the service of the citation was Jurisdictional. Its only office is to give 
notice to the appellees." 

In Jacobs v. George, 150 U. S. 415, 14 Sup. Ct. 159, 37 L. Ed. 1127, 
four rules are laid down as settled : (1) Where an appeal is allowed 
in open court, and perfected during the term at which the decree or 
judgment appealed from was rendered, no citation is necessary. 
(2) Where the appeal is allowed at the term of the decree or judg- 
ment, but not perfected until after the term, a citation is necessary 
to bring in the parties; but if the appeal be docketed hère at our next 
ensuing term, or the record reaches the clerk's hands seasonably for 
that term, and légal excuse exists for lack of docketing, a citation 
may be issued by leave of this court, although the time for taking 
the appeal has elapsed. (3) Where the appeal is allowed at a term 
subséquent to that of the decree or judgment, a citation is necessary, 
but may be issued, properly returnable, even after the expiration 
of the time for taking the appeal, if the allowanee of the appeal were 
before. (4) But a citation is one of the necessary éléments of an 
appeal taken after the term, and if it is not issued and served before 
the end of the next ensuing term of this court, and not waived, the 
appeal becomes inoperative. Hewitt v. Filbert, 116 U. S. 142, 6 
Sup. Ct. 319, 29 L. Ed. 581; Eichardson v. Green, 130 U. S. 104, 9 
Sup. Ct. 443,- 32 L. Ed. 872; Evans v. Bank, 134 U. S. 330, 10 Sup. Ct. 
493, 33 L. Ed. 917; Green v. Elbert, 137 U. S. 615, 11 Sup. Ct. 188, 34 
L. Ed. 792. See, also, Baenell v. Trust Co., 34 U. S. App. 630, 19 
O. C. A. 477, 73 Fed. 314; and Eailroad Equipment Co. v. Southern 
Ey. Co., 34 C. C. A. 519, 92 Fed. 541. 

It appearing in this case that a citation has been issued before the 
term ensuing next after the entry of the order appealed from, the 
court has jurisdiction, notwithstanding that the citation was issued 
more than 30 days after the date of the order. The motion to strike 
the case from the docket is refused. 
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SAMUELS V. KBVIERE et al. 

(CTrcult Court of Appeals, Flfth Circuit. April 30, 1901.) 

No. 9ai. 

Rk8 Jddicata— Matters Concluded— Questions Which might havb been 

LiTIGATBD. 

Défendant In an action of trespass to try title set up as a défense 
that plaintiff's title was based upon an exécution sale which was void 
because the land was at the time the homestead of the exécution de- 
fendant, who was defendant's grantor. Pending the action, défendant 
filed a bill in equity seeklng the cancellatlon of the plaintiff's deed upon 
the ground of irregularitles In the sale. Thls suit flnally resulted in a 
decree dismlssing the bill. Beld, that such decree rendered the question 
of homestead raised by the answer in the action at law res judicata, 
since such question went to the validity of plaintifC's deed, which was 
the matter in issue in the equity suit, and should hâve been, if it was 
not, raised and decided in such suit. 

In Error to the Circuit Court of the tTnited States for the Northern 
District of Texas. 

This Is an action of trespass to try title, and was brought in the court 
below by S. L. Samuels, the plaintiff in error, a citizen of the state of New 
York, agalnst the défendants in error, W. J. Reviere, Jr., James Iteviere, 
Mack Wilder, and Samp Richardson, citizens of the state of Texas, to 
recover 200 acres of land. The three last named défendants by answer said 
that they occupied the premises as tenants of W. J. Reviere, Jr., and they 
dlsclaimed ail other interest. W. J. Reviere, Jr., in hls answer, pleaded not 
guilty; and he further alleged specially that he had purchased the land in 
September, 1892, from J. M. Reviere, who was at that time the owner and 
in possession of it; that J. M. Reviere was a married man, and entitled to 
a homestead under the laws of the state of Texas, and that the land in eon- 
troversy was hls homestead; that the right which the plaintiff asserted to 
the land was acquired by the levy of an attachment thereon, and by the 
sale of the land under an exécution in bis favor against J. M. Reviere while 
it was the homestead of the latter, and that the levy upon and sale of the 
land by the plaintiff under his attachment and exécution were nugatory 
and invalid as agalnst the homestead rights of J. M. Reviere, under whom 
the défendant W. J. Reviere, Jr., claimed. Ou the 8th of May, 189G, the 
défendant W. J. Reviere, Jr., and J. M. Reviere, as complalnants, flled their 
bill in equity against S. L. Samuels in cause No. 127, in the same court, set- 
ting up thereln the pendency of this action, and alleging that the proceed- 
ings whereby Samuels had acquired title to the land under his judgment and 
exécution against J. M. Reviere were invalid, owing to Irregularitles, and 
the failure to comply with the statute, in connection with the levy of the 
wrlt of attachment, and for inadequacy of price at the exécution sale at 
which Samuels had purchased the land, and alleging that Samuels was as- 
serting title to the land in this suit under illégal and void proceedings, and 
praying that they be annuUed and set aside, and that the deed of the sherifC 
to him be canceled. Among other averments, the bill contained the follow- 
ing: "And this plaintiff makes known to the court tliat in said action of tres- 
pass to try title he is defending the same upon matters cognizable at law 
alone, but, in addition to said matters cognizable alone at law, he has other 
équitable défenses, such as more fully shown and set up hereinafter. Com- 
plainanta luake known, aver, and charge that said tract of land involved in 
said action at law at the time that said défendant S. L. Samuels levied his 
attachment thereon, and at the time he sold the same under hls exécution 
îis aforesaid, was, and now is, of the reasonable value of five thousand dol- 
lars, and thèse complalnants state to the court that they are informed, aud 
so believe and charge, that the said sale of said tract of land by the de- 
fendant herein, S. L. Samuels, whereby he became the purchaser thereof for 
said sum of $85, as aforesaid, was attended with such irregularities in the 
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fallure to leTy upon the Personal property, coupled with the character of his 
action by publication, thereby evlncing a want of notice, wliereby the com- 
plainant J. M. Eeviere would liave had no opportunity to hâve appeared 
and paid off the sald indebtedness involved in the suit of S. L. Samuels 
against him in said justice court of precinct No. 1, McLennan county,> Texas, 
and coupled with the fact that he, the said S. L. Samuels, became the pur- 
chaser of said property at his own sale, whereby lie could not become an 
innocent purchaser for value, not having expended anything on the falth 
of his purchase, the sale at such an Insignificant sum as he pald therefor, 
and upon such an Inadequacy of prlce at such sherifE's sale, -would be re- 
garded as unconscientious in him, the défendant, as the purchaser of the 
property, to hold the same, and would amount to a fraud upon the rlghts 
of this complainant, W. J. Eeviere, .Tr., as the owner of sald property, and 
vendee of J. M. Revlere, to attempt to hold the same against his rlghts. 
And thèse complainants aver and charge that they are informed by their 
counsel in thls case and believe that the amount paid by the said S. L. 
Samuels, being so shoclilngly dlsproportionate to the value of said property, 
in a court of equity and in conscience would not be regarded as any con- 
sidération whatever, and that the mère fact of the défendant herein attempt- 
ing to hold sald property under the circumstances would be regarded as con- 
cluslve évidence of fraud, and especially a fraud upon the rights of this 
complainant, W. J. Eeviere, Jr., the now owner of said land." The bill 
contained a prayer for an injunction against the prosecution of the suit at 
law, and for a decree canceling the sherlff's deed to Samuels. Samuels 
flled an answer to this bill, and proof was taken, and the cause was regu- 
larly tried on the pleadings and proof. A decree was rendered by the cir- 
cuit court granting relief to the complainants by annulUng and canceling 
the conveyance from the sheriff to Samuels. After such decree was entered, 
Samuels appealed to this court, and hère the decree of the lower court was 
reversed, and the cause remanded, with instructions to dismlss the bill. 
The trial in both courts was on pleadings and évidence going to the merits. 
The opinion of this court, with a statement of the case, is reported in Sam- 
uels V. Revler, 34 C. C. A. 294, 92 Fed. 199. The lower court, pursuant to 
the décision of this court, on April 10, 1899, entered a final decree dismissing 
the bill. To return to the présent suit at law: On the 21st of April, 1899, 
the plaintiff (the plaintiff in error hère) filed in this cause his first supple- 
mental pétition, pleading the decree of the court in the equity cause as res 
judlcata to the plea of défense of homestead set up by the défendant W. J. 
Eeviere, Jr., in his answer. W. J. Eeviere, Jr., filed exceptions to the repli- 
cation or supplemental pétition of res judlcata, and the court sustalned the 
exceptions. The case was then tried on the issues, and a verdict was found, 
and Judgment rendered for the défendant W. J. Eeviere, Jr. The case is 
brought hère by the plaintiff, S. L. Samuels, to reverse that judgment. 

E. A. Jones and Wm. Sleeper, for plaintiff in error. 
John L. Dyer, for défendants in error. 

Before PAEDEE and SHELBY, Circuit Judges, 

SHELBY, Circuit Jiidge, after stating the case as above, delirered 
the opinion of the court. 

The case we are considering is an action at law by Samuels against 
Eeviere to recover 200 acres of land. Pending this suit, being in 
possession of the land, Eeviere flled a bill in equity against Samuels 
to cancel the deed by which Samuels claimed the land. A decree was 
entered canceling the deed, but on appeal the case was reversed, and 
remanded to be dismissed. The trial was on the merits in boti the 
circuit court and the court of appeals. The question hère is as to 
the effect of the decree dismissing the bill. Samuels, the plaintiff in 
error, contends that it is res judicata as to the défense of Reviere 
that, when the land was sold by the sheriff and purchased by Sam- 
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uds, it was the homestead of J. M. Reviere, W. J. Reviere's vendor, 
and therefore was not subject to exécution sale. Samuels' conten- 
tion is that this défense is a thing adjudged in the chaneery case. 
Reviei'e, on the other hand, contends that he did not, by the bill, seek 
the cancellation of the sherifPs deed to Samuels on the ground that 
the land was a homestead, and that the question of homestead, not 
being in issue in the equity case, is not settled by the decree. It is 
true that the bill in equity did not seek a cancellation of the deed be- 
cause of the lands having been a homestead. The grounds alleged 
in the bill are that the sale was for a grossly inadéquate price, and 
that the défendant in exécution had i)ersonal property that should 
first hâve been levied on. The one aim of the bill, however, was to 
obtain a cancellation of the sheriff's deed. If the decree of the cir- 
cuit court canceling the deed had not been reversed, it would hâve 
ended Samuels' claim to the land. It would hâve been, as to him, in 
this case, res judicata, settling the invalidity of bis deed to the land. 
The case having resulted iinally the other way, and the bill having 
been dismissed on the merits, it would seem just that the decree 
should be equally conclusive as against Reviere that the deed was 
valid. It is nnquestionably a gênerai rule that at law or in equity 
a judgment or decree is conclusive between the parties upon the mat- 
ters determined. The contention of Eeviere, however, is that the 
matter set up in his plea in référence to the homestead is not deter- 
mined, because he did not put it in issue. He sought to hâve the 
deed caaceled because of gross inadequacy of price at the sheriff's 
sale, and because of other irregularities not raising the question of 
homestead. It is well settled, however, that an adjudication is 
final and conclusive, not only as to the matters actually determined, 
but as to ail matters which the parties might hâve litigated and hâve 
had decided as essentially connected with the subject-matter of the 
litigation, and coming within the legitimate purview of the original 
action. It is not meant by this that a suit is conclusive against the 
plaintiff as to a matter constituting another cause of action, which 
he might hâve joined with the claim asserted in his action. He 
need not, of course, assert such separate cause of action merely be- 
cause he would hâve been permitted to join it. The rule does mean, 
however, that when a suit is brought for a spécifie purpose, — as, for 
example, a bill in equity to remove cloud from title by canceling an 
adversary conveyance, — the plaintiff must assert in his cause of 
action ail grounds upon which he claims that the deed he is attack- 
ing is invalid. He cannot be permitted to file a bill asking to hâve 
a deed canceled, asserting its invalidity upon one ground, and retain 
another to assert at some other time or in some other forum. He 
must présent his entire case. He cannot be permitted to withhold 
part of his case with or without notice in his bill. It follows that 
the decree is as conclusive as to thèse matters which he should pré- 
sent and withholds as it is against those actually presented. Freem. 
Judgm. (4th Ed.) § 249, p. Ml; Case v. Beauregard, 101 U. S. 688, 
25 L. Ed. 1004; Perry v. McLendon, 62 Ga. 598; Beloit v. Morgan, 7 
Wall. 619, 622, 19 L. Ed, 205; Parrish v. Ferris, 2 Black, 606, 17 
L. Ed. 317. If the land in controversy was a homestead, and not 
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subject to sale, equity wcidd hâve had jurisdiction in the first in- 
stance to hâve enjoined the sale (Freem. Ex'ns, § 439; Webb v. Hayner 
[D. C] 49 Fed. 601; Van RatclifE v. Call, 72 Tex. 491, 10 S. W. 578); 
and, of course, there is jurisâiction in equity to cancel the sheriff's 
deed, after such sale of the homestead is made, because of its being 
a cloud on the title. This daim of homestead could hâve been set up 
in the bill in equity, and, if it had been sustained by the évidence, it 
would hâve justified the court in canceling the sherifE's deed. This 
question, therefore, is a thing adjudged. It is not proper that it 
should be retried. The decree in the equity case is an answer to 
the plea of homestead set up in this case. In holding that this dé- 
fense of homestead was not concluded by the decree in equity, the cir- 
cuit court erred. The judgment of the circuit court is reversed, and 
the cause remanded for a new trial. 



NONPAREIL CORK MFG. CO. v. KEASBEY & MATTISON OO. et al. 

(Circuit Court, E. D. Pennsylvania. May 15, 1901.) 

No. 37, April, 1899. 

1. LiBEL — Grotinds of Action— Construction of Languase Usbd. 

Défendants, in a letter to a thlrd person, stated, "You recommend 
Bometliing whicii tlie expérience of ail practical men demonstrates Is 
a fraud," — referring to an article made and sold by plaintiff. Held, 
that such language did not justify an innuendo attributing to It a Per- 
sonal application to plaintiff, and as eharging that plaintiff was guilty 
of fraudaient and dishonest methods in Its business, especially where 
It fairly appeared from subséquent portions of the letter that the word 
"fraud," as applied to the article spoken of, was used as meaning that 
it was short-lived and useless for the purpose for which it was intended. 

S. SaMB— DiSPARAGBMBNT OF GOODS. 

Statements made by a défendant In letters or clrculars which merely 
dlsparage, and express an unfavorable opinion of, the goods of plaintiff, 
a business rival, will not support an action for libel, or to recover dam- 
ages for injury to plalntifC's business. 

Action for Libel. On demurrer to plaintifPs statement 

J. S. Levin and Samuel B. Huey, for plaintiff. 
Henry La Barre Jayne, for défendant. 

DALLAS, Circuit Judge. It is not necessary to separately con- 
Hider the 10 causes which hâve been assigned in support of the 
demurrer to the plaintiff's statement. That statement does not, in 
my opinion, set forth a cause of action, and therefore the demutrer 
must be sustained. The matters which are complained of as false 
and defamatory are specified as foUows: 

(1) It is alleged that in a letter written by the défendants to 
Edward Atkinson thèse words were used, "You recommend some- 
thing which the expérience of ail practical men demonstrates is a 
fraud," and that in the same letter there was set forth an alleged 
statement by a certain customer of the plaintiff relative to the 
character of the "covering" manufactured by the plaintiff, in thèse 
words, to wit: 
108 F.— 46 
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"That It Is a short-llved affair; that it warps, twists, chars, and becomes 
generally dlslntegrated, useless, and dangerous as a non beat conductlng 
cover to be appUed to steam pipes." 

The averment, by way of innuendo, with respect to this matter, is: 

"The said défendants meanlng and Intendlng thereby that the plalntifC, In 
the conduct of Its business, was guilty of fraudulent, corrupt, and dlshonest 
methods, and that the coverlng so manufactured and sold by the plaintiff 
was inferlor In quality and character to the other coverlngs, and unsuited 
for the purpose for whlch It was sold, and that the use thereof was danger- 
ous, and that the plaintlfC, knowlng the alleged Inferlor and dangerous qual- 
ity thereof, procured the sale of the same by mlsrepresentatlons and fraudu- 
lent practlces." 

(2) It is alleged that the défendants published a circular letter 
containing the foUowing: 

"Cork has been recently explolted In varlous cltles of the United States 
as a steam pipe and boiler covering. When It was first presented for our 
considération, we expressed the opinion that, it belng organle, it would car- 
bonize and burn, as hair felt does; that under the most favorable conditions 
it carrled with It an élément of danger; and that it could never become a 
permanent standard material for the covering of heated surfaces. We re- 
fer you hereln, wlthout further comment, to localitles and people that hâve 
had practical expérience with cork covering, and, from the nature of the 
reports we bave concernlng the same, feel warranted In continuing to be- 
lieve that our opinion, as above stated, as to cork's value for covering steam 
pipes and bollers, was correct." 

As to this matter the innuendo is: 

"Meanlng and intendlng thereby that the covering so manufactured and 
sold by the plaintlfC was inferlor in quality and character to other coverlngs, 
and especially to the coverlngs manufactured and sold by the défendants, 
and that it was unsulted for the purpose for whlch It was sold, and that 
the use thereof was dangerous." 

It will be observed that it is only the matter contained in the letter 
to Atkinson which is averred to be libelous of the plaintiff personally. 
This, and this alone, it is claimed, touches its character or réputa- 
tion. But, although the innuendo attributes to it a personal ap- 
plication, I do not think it is capable of such interprétation. In the 
absence of the word "fraud," it would be impossible to constnie the 
language of the Atkinson letter to be in any sensé defamatory of the 
plaintiff; and it seems to be clear that that word, when read in the 
light of the context, could not reasonably be so construed. It re- 
lates, not to the plaintiff, but to the "covering," and the statement 
is, not that it is a fraud, but that the expérience of practical men 
demonstrated it to be so; and, upon reading further, we flnd pre- 
cisely what is meant by this, for the statement from a customer of 
the plaintiff which is quoted is that it (the covering) is a short-lived 
affair, etc., and thus we hâve the word "fraud" deflned as descriptive 
of a thing which is short-lived, etc., and this définition accords with 
the sensé in which, as a colloquial corruption, that word is some- 
times used. The action is, in other respects, not strictly an action 
of libel, but a spécial action on the case for disparaging the plain- 
tiff 's goods; and, with référence to this view of it, I deem it neces- 
sary only to repeat what was said by Lord Denman in Evans v. Har- 
low, 5 Q". B. 624: 
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"A tradesman who offers goods for sale exposes himself to observations 
of this kind, and It is not by averring tbem to be false, scandalous, and 
malicious and defamatory that the plaintiff can found a charge of libel upon 
them. To décide so would open a very wlde door to litigation, and might 
expose every man who said his goods were better than another's to the risk 
of an action." 

Prom the whole déclaration it plainly appears that what the de- 
fendants are charged with is really but the expression of an unfavor- 
able opinion of the goods of its competitor. But such expressions 
are not uncommon among rivais in trade, and their correctness in 
each instance is for détermination by those whose custom is sought, 
and not by the courts. Judgment for défendant. 



PATILLO et al. v. ALLEN-WEST COMMISSION CO. 

(Circuit Court of Appeals, Eighth Circuit AprU 11, 1901.) 

No. 1,461. 

1. Account Stated— Sufficiency dp Compi^aint. 

A cause of action on an account stated is founded upon the express 
or implied promise to pay the amount that has been found to be due 
on an accounting, and it is necessary in such an action to allège the 
ultimate facts that there has been such an accounting, and that a bal- 
ance has been struek, to which the parties hâve mutually assented. A 
complaint which sets out a contract under which plaintiff claims an 
amount as due from défendants, and allèges that plaintilï sent défend- 
ants a statement showiug the amount claimed thereunder, which was re- 
ceived without objection, and that défendants afterwards made a pay- 
ment on the contract without objection, is not sufHeient, either at com- 
mon law or under a code, as a complaint on an account stated, but must 
be treated as a suit for the breach of the contract, the facts so alleged 
being merely evidentiary. 

2. Triai.— Direction of Verdict. 

Where the terms of a contract are in issue, évidence that statements 
of account based on plaintiff's theory of the contract were sent to 
défendants, which were retained, and not immediately objected to, is 
entitled to considération upon such issue, but it does not justify the 
direction of a verdict for plaintiff, the question of the weiglit and effect 
of such évidence being for the Jury in connection with ail the other 
évidence. 
8. Appkal — Décision as Law dp Care— Limits oj' Eulb. 

While the rule that an adjudication by an appellate tribunal becomes 
the law of the case on ail subséquent trials is a wholesome one, which 
should be enforced, yet it should be conflned to questions that were 
actually considered and decided, and not extended to dicta or intimations 
contained in an opinion which may be thought to foreshadow the views 
of the court on other questions. 
4 UsuBY— Whbn Question for Jury. 

Plaintiff made advances to défendants under an agreement by which 
défendants were to ship cotton to plaintiff to be sold on commission. 
Plaintiff claimed that by the terms of such contract défendants were to 
ship 100 baies for each $1,000 advanced, or to pay plaintiff the commis- 
sions on such amount should the quantity shipped be less. Interest on 
the advances was also charged at the highest légal rate. In an action 
by plaintiff to recover such constructive commissions, défendants 
pleaded usury, and oifered évidence which tended to show that it was 
not contemplated by the parties that they would ship the quantity re- 
quired to fulflll such contract. Eeld, that the question whether such 
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provision of the contract, if established, was a devlce to cover usury, 
was one whieli should hâve been submitted to the jury. 
Sanborn, Circuit Judge, dlssenting in part. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

The Allen-West Commission Company, the défendant in error, sued J. G. 
Patillo, G. W. Smith, J. A. Patlllo, J. P. Smith, and W. N. Smith, the plain- 
tiiïs in error, who were partners doing business under the firm uame of 
Smith, Patillo & Co., for the sum of $3,013.28. and accrued iuterest. basing 
its right to recover that amount on the following allégations, which were 
contalned in its complaint: "That * * * in the early part of the year 
1891 défendants applied to the plaintiff to trausact their business as cottou 
factors and commission merchants at the city of St. Louis, and to make 
them advances of money to be used in their business * * * as the same 
might be needed, and agreed with plaintifï, if it would make sueh advances, 
to shlp plaintiff one hundred baies of cotton for every $1,000 of spring and 
summer advances, and. If they should fail to shlp said amount of cotton, 
to pay plaintiif the customary commission of $1.25 per baie for each baie 
they might fail to ship; and further agreed to carry ont said agreement as 
long as they should retain and hâve the use In their aforesaid business of 
plaintilï's money and advances durlng the spring and summer. That there- 
upon plaintiff, durlng said year and subséquent years, transacted business 
with and for the défendants in their capacity as cotton factors and com- 
mission merchants, making them large advances of money for the purpose 
of enabllng them to carry on their business and control the shipment or sale 
of the cotton of their eustomers. » * * That durlng the continuance of 
said business, down to and includlng the year 1893, It furnished the défend- 
ants at stated perlods, and at other times when requested, statements of the 
accounts between them, which were received without objection. That at the 
end of the year 1893 plaintiff furnished défendants a statement of accouut 
showing a balance due it for advances made by plaintiff to défendants and 
for commissions on cotton which défendants had theretofore failed to ship 
to plaintiff under and in accordance with their aforesaid agreement, where- 
upon shortly thereafter défendants, without objection, paid plaintiff on said 
account the sum of $2,996.27, leaving a balance due plaintifC of $2,501.7.5. 
which sum, with Interest thereon, and the further sum of $508.53, due for 
commission on four hundred and seven baies of cotton, which, under the 
understanding and agreement between plaintiff and défendants as afore- 
said, défendants should hâve shipped to plaintiff durlng the season of 1893 
and 1894, and did not ship, is now due by défendants to plaintiff." To the 
aforesaid complaint the défendants below flled an answer, wherein they 
speciflcally denied entering Into the agreement aforesaid to ship 100 baies 
of cotton for each $1,000 of advances, and to pay the plaintifl' a commission 
of $1.25 a baie for each baie less than the aforesaid number which they 
might fail to ship; and wherein they specitically denied that they had agreed 
to carry out said agreement as long as they should retain and iiave the use 
of any of the plalntiff's money. They also denied that the plaintifC during 
the year 1891 and subséquent years made them large advances under the 
aforesaid agreement, but averred, on the contrary, that the last advance 
made to them was in February, 1892, after which tlme no more money was 
advanced. They admitted the receipt from the plaintiff of several state- 
ments of account down to and includlng the year 1893, but averred that, 
as soon as they knew that the plaintiff was charging them with commis- 
sions on cotton which had not been shipped, they denied the eorrectness of 
any such charge, and ceased to accept any further advances, and conmienced 
paylng the plaintiff the amount which was due to it as fast as they could. 
The défendants admitted the receipt of a statement of account from the 
plaintiff at the end of the year 1893, which showed a charge against them 
for commissions on cotton that had not been shipped; and they admitted 
that they made a payment to plaintiff in the sum of $2,996.27 after the re- 
ceipt of such statement They denied the averment, however, that sueh pay- 
aient was made without any objection on their part, and alleged, to the 
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contrary, that In February, 1894, they tendered to the plaintiff a check for 
the sum of $3,000, i£ it would give tliem a receipt In full of their account up 
to that date, — that amount being ail, as they claimed, which was then due 
to the plaintiff; that this tender was refused, and that afterwards, in Feb- 
ruary, 1894, they paid the plaintiff $2,996.26, which was ail that they then 
owed, and directed the plaintiff to apply said payment to the undisputed 
part of its account, — that is, to the payment of the balance due for advances 
actually made,^and gave directions that no part thereof should be applied 
to any charge for commissions for the sale o£ cottou which had not been 
shiriped. The défendants further denied that they owed the plaintiff the 
two amounts stated in its complaint, to wlt, $2,504.75 and $508.^3, and aver- 
red that, to malîe up said sums, the plaintiff had charged the défendants on 
June 24, 1892, "with the sum of $1,025, as and for 820 baies of cotton not 
shipped during the previous season, and on September 1, 1898, had charged 
the défendants wlth the sum of $1,189.75 as and for cotton which had not 
been shipped during the previous season, and that it had again charged the 
défendants on September 1, 1894, with the sum of $508.75 as and for cotton 
that had not been shipped pursuant to the pretended agreement during the 
previous season, and that thèse three charges, together with interest there- 
on, constituted the sum for which the plaintiff craved judgment. The de- 
fendants averred that the three charges aforesaid were illégal, and not 
founded upon any considération, and that for ail of the advances actually 
made by the plaintiff they had paid to it interest at the rate of 8 per cent. 
per annum. Some other allégations were contained in the answer, which 
need not be stated in the présent connection. At the conclusion of the trial 
under the aforesaid pleadings the lower court gave the following instruc- 
tion: "The défendants hâve offered no testimony tending to show that they 
did not receive In due course of mail the accounts of the plaintiff contain- 
ing the charges for commissions on cotton not shipped; nor hâve they intro- 
duced any évidence tending to show that they objected to any item in said 
accounts. You are therefore instructed that the said accounts hâve become 
accounts stated, and not open to Impeachment, save for fraud or mistake. 
No évidence of fraud has been introduced, and no évidence of mistake, save 
the charging by plaintiff of interest from July 1 to September 1, 1891, on 
the commission due on the latter date. Deducting this interest erroneously 
charged, you wlU find In plaintiff's favor for the amount sued for, with in- 
terest at 6 per cent, per annum to date." In accordance with this direction, 
the jury returned a verdict in favor of the plaintiff below for the sum of 
$4,074.15, on which a judgment was subsëquently entered. To reverse this 
judgment the case has been brought to this court on wrlt of error. 

J. W. House (H. A. Tillett, W. S. McCain, and F. L. McCain, on 
the brief), for plaintififs in error. 

J. M. Moore (W. B. Smith, U. M. Rose, W. E. Hemingway, and 
G. B. Rose, on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is apparent from the instruction given by the trial court which 
terminated the action that the trial judge construed the complaint 
as a déclaration upon an "account stated," and that he disposed of 
the case upon that theory. This, as we think, was an erroneous 
view of the pleading. The pleading in question set out the terms of 
a spécial contract of a peculiar nature, under the terms of which, as 
it was alleged, large sums of money had been advanced by the 
plaintiff to the défendants. It then averred that certain statements 
had been rendered to the défendants, and "received without objec- 
tion," and that after the rendition of one account only, which con- 
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tained a charge for constnictlve commissions on cotton not sold, 
one payment had been made by tbe défendants "witbout objection." 
A pleading in such a form cannot be regarded as a good déclaration 
upon an "account stated," either at common law or under the Code. 
At common law it was necessary to aver that tlie défendant on a 
certain day was indebted to tlie plaintiff for a certain sum of money 
f ound to be due to the plaintifE on an account then and there stated 
between them which the défendant promised to pay. The cause of 
action in such cases is founded upon the express or implied promise 
to pay the amount that has been found to be due upon an account- 
ing, and it is necessary in such actions to allège the ultimate facts 
that there has been such an accounting and that a balance has been 
struck, to which the iKirties bave mutually assented. The minds of 
the parties must meet when an account is stated the same as when 
any other agreement is made; that is to say, it must be conceded 
by each that a certain sum is due from one to the other. Charman 
V. Henshaw, 15 Gray, 293, 294; Eailroad Co. v. Kimmel, 58 Mo. 83; 
Stenton v. Jérôme, 54 N. Y. 480, 484; 1 Chit. PI. (16th Am. Ed.) p. 447; 
1 Am. & Eng. Enc. Law (2d Ed.) pp. 437, 444, 445. How the ultimate 
facts aforesaid may be established by testimony is a différent ques- 
tion; but a complaint cannot be held to be suflQcient, which, without 
alleging the ultimate facts above stated, merely recites évidence 
which has some tendency, or even a strong tendency, to establish 
them. This is the rule which obtains under the Code as well as at 
common law, and it has been held, wherever the question has been 
mooted, that an allégation that an account has been delivered by 
the plaintifE to the défendant, and received by the latter without ob- 
jection, there being no further averment as respects the accounting, 
falls far short of stating a good cause of action on an account 
stated. Emery v. Pease, 20 N. Y. &2, 64; St. Louis Lager-Beer Bot- 
tling Co. V. Colorado Nat. Bànk, 8 Colo. 70, 5 Pac. 800; Ward v. 
Farrelly, 9 Mo. App. 370. It has been decided, however, that a déclara- 
tion upon an account stated may be sustained where it contains an 
allégation that an account was stated between the plaintifP and the 
défendant, and that a certain balance was found to be due, although 
the pleader fails to allège a promise to pay. This is upon the theory 
that the law will imply the promise from the fact that an account 
was stated, and a balance was found to be due. Mine & Smelter 
Supplv Co. V. Parke & Lacy Co. (decided at the présent term) 107 
Fed. 881; Heinrich v. Englund, 34 Minn. 395, 26 N. W. 122; Bouslog 
V. Garrett, 39 Ind. 338. The doctrine above stated is by no means 
technical, but rests upon the ground that, when an account has been 
stated between two persons, and a balance agreed upon, it gives 
rise to an independent cause of action, which rests upon a new con- 
sidération, namely, the fact that the parties hâve mutually waived 
such objections as they may hâve had to each other's accounts. The 
items of the account become merged in the balance that has been 
struck so as to preclude inquiry as to any of the original items of 
indebtedness, unless the account is surcharged and falsified on the 
ground of fraud, illegality, or mistake. (See authorities above cited.) 
It is also well settled, in accordance with the gênerai rule that a 
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litigant cannot déclare upon one cause of action and recover upon 
another, in other words, that a plaintiff cannot recover as upon an 
account stated if his complaint fails to state a cause of action of tliat 
nature. Machine Oo. v. Wilson, 39 Minn. 467, 40 N. W. 571; Packet 
Co. V. Platt, 22 Minn. 413. 

Although the trial court found that an account had been stated, 
and a balance agreed upon, and although. it decided the case upon 
that theoiy, yet it did not confine the testimony at the trial to the 
issues which properly arise in an action founded upon an account 
fitated, namely, to testimony tending to show that there had been an 
accounting and an agreement between the parties as to the balance 
due. Without objection on either side, much évidence was introduced 
bearing upon the question whether the défendants made the alleged 
contract to pay commissions on cotton not shipped, ont of which tbe 
alleged indebtedness arose; and that seems to hâve been the principal 
issue which was litigated at the trial. It was also the principal issue 
presented by the pleadings. The complaint averred the making of a 
contract to pay commissions on cotton not shipped, and the answer 
denied that the défendants had ever entered into such an agreement. 
Under thèse circumstances the action must be treated as one to re^ 
cover damages for a breach of the alleged agreement, and it must be 
so treated on the présent occasion, because the complaint is clearly 
insufiicient and wanting in the necessary averments to make out a 
cause of action upon a stated account. Unless the complaint be 
treated as stating a cause of action of the kind last indicated, it fails 
to State any cause of action upon which a recovèry can be had. 

It results from the views already expressed that the primary ques- 
tion arising upon this record is whether the trial court was justified 
in saying that upon the uncontradicted évidence in the case the de- 
fendants had made the alleged contract to pay constructive com- 
missions on cotton not shipped, and by the terms thereof were obli- 
gated to pay commissions for the sale of 2,182 baies of cotton in the 
aggregate which the plaintiff had neither handled nor sold. If the 
existence of the agreement aforesaid and the failure to ship the 
number of baies of cotton last mentioned were facts which were es- 
tablished by uncontradicted évidence, then the judgment below 
might be sustained, although it was entered under an erroneous view 
of the cause of action which was stated in the complaint. On the 
other hand, if there was a conflict of évidence as respects the mak- 
iug of the alleged agreement, or a conflict of évidence as respects 
the amount of cotton that had not been shipped, then the case 
shoidd hâve been submitted to the jury. It may be conceded that a 
vvitness for the plaintiff testifled to the making of the alleged con- 
tract, and that advances were made to the défendants thereunder, 
and it may also be conceded that certain statements of account 
which were sent to the défendants, and the action that was taken 
by the défendants with respect thereto, afforded persuasive évidence 
tiia^ such a contract had been made, or, at least, that the plaintiff 
company at an early day claimed that it had been made. But, on 
the other hand, there was direct and positive évidence on the part 
of the défendants, which was elicited from the very member of the 
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flrm with whom the contract was said to hâve been negotîated, ttiat 
he never entered into such a contract aa was alleged, to pay con- 
structive commissions, either with the plaintiflf company or with 
any one else. There was other évidence which tended to show that 
in the spring of the year 1892 — about a year after the contract was 
said to hâve been made — a traveling agent of the plaintiff com- 
pany, who came to the défendants' place of business to solicit ad- 
ditional shipments of cotton, was advised that the défendants dis- 
puted the existence of the alleged agreement, of which they had 
been advised a short time previously, and that they ceased to accept 
lurther advances, and that they ceased to make shipments there- 
after except to pay off prior advances. There was also testimony 
which tended to show that such action was taken as soon as the 
défendants leamed that the plaintiff claimed that the prior ad- 
vances had been made in pursuance of the alleged agreement, and 
that it would insist upon that claim. Without going further into 
détails respecting the évidence, it is obvious, we think, that the issue 
as to the existence of the alleged contract on which the plaintifE's 
l'ight to recover is solely dépendent, inasmuch as its entire claim 
is for constructive commissions, was one which the court, under the 
pleadings and the testimony, had no right to détermine, but should 
hâve submitted to the jury for its détermination. The fact that 
statements of account had been sent containing charges for commis- 
sions on cotton not shipped, which were retained, and not immedi- 
ately objected to, or .not objected to for a considérable period, was 
évidence tending to support the plaintiff's contention; but it was 
not the only évidence in the case, and it did not justify the trial 
court in directing a verdict for the plaintiff. The jury were entitled 
to say, in the light of ail the facts and circumstances of the case, 
whether such a contract as was alleged had been entered into, and 
advances made in accordance therewith, and whether they would 
regard the défendants' conduct with référence to the various state- 
ments of account as a conclusive admission on their part that it had 
been made, and that they were indebted to the plaintiff in the sum 
claimed. 

Learned counsel for the plaintiff company insist, however, that the 
case was tried below in substantial conformity with the décision of 
this court when the case was before us on a former writ of error 
(33 G. O. A. 194, 90 Fed. 628); and that our former décision has be- 
come the law of the case, which must control the décision on the 
présent occasion, whether the resuit attained is right or wrong. We 
are not able, however, to assent to that proposition. The substantial 
question presented by the record now before us, as already explained, 
is whether the case was properly withdrawn from the considération 
nf the jury. No such question arose on the former record, because 
the case was submitted to a jury, who returued a verdict for the de- 
fendants, flnding that the alleged agreement for constructive commis- 
sions was not proven, ànd, as a resuit of that flnding, that there was 
no indebtedness. Nor did this court on the former appeal décide the 
question which we hâve above considered, — whether the complaint 
stated a good cause of action upon an account stated. It is true thaf 
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some remarks were made arguendo wMch might be taken as indicaî- 
jng that the évidence which was offered on the fonner trial was con- 
sidered sniBcient to support a déclaration upon an account stated if 
the action had been cast in that f orm ; but it cannot be said that the 
former opinion is an adjudication that the plaintiiï sued upon an 
account stated, and that it was a sufficient complaint for that pur- 
pose, and that this ruling has now become the law of the case. A 
fair and reasonable interprétation of the former opinion, omitting 
some expressions found therein which hâve no necessary connection 
with the point actually decided, is that the lirst judgment in favor 
of the défendants was rêver sed, and the cause remanded for a new 
trial, because the trial court refused to instruct the jury, as it was 
asked to do, concerning the weight which should be given to certain 
letters that had passed between the parties, and concerning the duty 
which was imposed upon the défendants, when they received cer- 
tain letters and statements, to make their objections thereto known. 
It was the refusai of this request which led to the former reversai; 
but it was not determined that upon the facts disclosed by the 
former record, even if it should be conceded that they were the same 
as those disclosed by the présent record, the court should hâve di- 
rected a verdict for the plaintiiï. A conclusion of that sort, if it 
had been expressed, would not hâve been assented to by at least one 
member of the court who took part in the former décision. While 
the rule that an adjudication by an appellate tribunal becomes the 
law of the particular case on ail subséquent trials is a wholesome 
rule, and one that should be enforeed, yet the rule should be confined 
to questions that were actually considered and decided, and it should 
not be extended so as to embrace dicta or intimations contained in 
an opinion which may be thought to foreshadow the views of the 
appellate court on other questions. 

By an amendment to the défendants' original answer, the contents 
of which hâve been heretofore stated, the défendants pleaded, in sub- 
stance, that the alleged agreement under which the plaintiff claimed 
commissions on cotton not shipped — which constitutes ail of the 
daims sued on^was corrupt and usurious, and was made with the 
intent to obtain a greater rate of interest than either the laws of 
Arkansas or Missouri allowed. The défendants offered some testi- 
mony at the trial which tended to show that the amount of cotton 
which they could reasonably expect to ship in any one year at the 
time the alleged contract was made would not, in any event, ex- 
ceed 800 baies, and possibly not more than 600 baies, and that such 
advances as were made in the spring of 1891 would necessitate the 
paying of constructive commissions on a large amount of cotton. 
In view of this plea, the défendants, at the conclusion of the trial, 
requested the court to give the following instruction, in substance: 
That, if the jury believed from the évidence that the défendants in 
the spring of 1891 did agrée with the plaintiff to ship it cotton to 
the extent of 10 baies for every $100 advanced to it, and upon a 
failure to ship such cotton they were to pay plaintiff at the rate of 
11.25 per baie for cotton not shipped, and that the plaintiff ad- 
vanced the défendants about |15,000, which, under the contract, 
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would hâve required the shipment of 1,500 baies; and if they also 
believed that at the time of making the contract, if it was made, 
it was not reasonably expected by the plaintifE that the défendants' 
could ship such an amount of cotton, — this fact would be a circuin- 
stance to be considered in determining the question of usury; and 
if they found that the contract, so far as it related to the payment 
of $1.25 per baie for cotton not shipped, was a mère scheme or device 
concocted by the parties to cover up a usurious charge for the loan 
of money, and thereby obtain a greater rate oî interest than that 
authorized by law, then such contract could not be enforced. Inas- 
much as the case must be remanded for a new trial for reasons al- 
ready stated, we think it proper to observe that if, on the next trial, 
the faets are substantiaUy the same as those disclosed by the présent 
record, such an instruction as is above outlined should be given, leav- 
ing the jury to détermine whether the alleged contract, if it was in 
fact made, was made in good faith, or was made without any expec- 
tation that the requisite amount of cotton would be shipped to cover 
the advances, and whether the contract was, as stated in the instruc- 
tion, a mère device to secure a usurious rate of interest. It appears 
that the highest rate of interest was charged for such advances as 
were made, ànd, in addition thereto, |1.25 upon each $10 that was 
not represented by a shipment of one baie of cotton. Under thèse 
circumstances we are of opinion that it was properly a question for 
the jury to décide, in the light of ail the facts and circumstances, 
whether the contract was not usurious. Cockle v. Flack, 93 U. S. 
')U, 23 L. Ed. 949; Harmon v. Lehman, 85 Ala. 384, 5 South. 197, 2 
L. E. A. 589; McKenzie v. Garnett, 78 Ga. 257; Shattuck v. Clark 
(Tex. Oiv. App.) 34 S. W. 404; Uhelfelder v. Carter's Adm'r, 64 
Ala. 532. 

There are no other questions presented by the record which we 
deem it necessary to consider on the présent occasion. For the 
reasons disclosed above, the judgment below must be reversed, ând 
the cause remanded for a new trial. It is so ordered. 

SANBORN, Circuit Judge (concurring). **Where an itemized ac- 
count showing a balance is duly rendered, the party receiving it is 
bound within a reasonable time to examine the same, or procure 
some one to examine it, and object, if he disputes its correctness. 
If he omit to do so, he will be deemed, from his silence, to hâve 
acquiesced, and will be bound by it as an account stated, in the 
absence of fraud or mistake. Lockwood v. Thorne, 11 N. Y. 170, 
62 Am. Dec. 81; Davenport v. Wheeler, 7 Cow. 231; Wiggins v. 
Burkham, 10 Wall. 129, 19 L. Ed. 884; Philips v. Belden, 2 Edw. Ch. 
1; Langdon v. Roane's Adm'r, 6 Ala. 518, 41 Am. Dec. 60; Oil Co. 
V. Van Etten, 107 U. S. 325, 1 Sup. Ct. 178, 27 L. Ed. 319; Bank 
V. Morgan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811. This is 
especially true in respect to accounts rendered between merchants, 
and between merchants and their fact or s. Manufacturing Co. v. 
Starks, 4 Mason, 297, Fed. Cas. No. 11,802; 1 Am. & Eng. Enc. Law, 
121." Porter v. Price, 80 Fed. 655, 26 C. C. A. 70, 72, 49 U. S. 
App. 295, 300; Atkinson v. Allen, 71 Fed. 58, 60, 17 C. C. A. 570, 
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572, 36 TJ. S. App. 255, 260; Commission Co. v. Patillo, 33 C. C. A. 194, 
90 Fed. 628, 632. Proof of the facts that an account is stated by 
one merchant to another, who is his debtor, and is received and re- 
tained by the debtor without objection, therefore constitutes a good 
cause of action. It necessarily follows that the pleading of thèse 
facts under the Code, which prevails in the state of Arkansas, and 
déclares that the complaint shall contain only "a statement in 
ordinary and concise language, without répétition, of the facts con- 
stitnting the plaintiff's cause of action" (Mansf. Dig. 1884, § 502C), 
is a good plea of an account stated. Moreover, it is too late to aver 
in this court for the first time that the complaint in this action does 
not sufQciently plead a stated account. It is an invariable rule of 
practice that an objection to the sufflciency of a complaint which 
might hâve been fatal on demurrer will not be sustained when made 
for the flrst time in an appellate court, if the facts material to sup- 
l)ort the judgment or decree are fairly inferable by any reasonable 
intendment from what is alleged in the pleading. Adam v. Norris, 
103 U. S. 591, 595, 26 L. Ed. 583; Lincoln v. Iron Co., 103 U. S. 412, 
415, 26 L. Ed. 518; Eailroad Co. v. Lindsay, 4 Wall. 650, 656, 18 L. 
Ed. 328; Ankeny v. Clark, 148 U. S. 345, 355, 13 Sup. Ct. 617, 37 L. 
Ed. 475; Morrow Shoe Mfg. Co. v. New England Shoe Co., 6 C. C. 
A. 508, 57 Fed. 685; Loewer t. Harris, 6 C. C. A. 394, 57 Fed. 368; 
Herrick t. Leveller Co., 8 C. C. A. 475, 60 Fed. 80; Manufacturing 
Co. V. Mellon, 7 C. C. A. 439, 58 Fed. 705; Railway Co. v. McLaugh- 
lin, 17 C. C. A. 330, 70 Fed. 669; Drake v. Barton, 18 Minn. 402, 
444 (Gil. 414). The facts material to support the judgment below 
on the ground that there was an account stated between the parties 
are not only fairly inferable from the complaint, but are clearly set 
forth therein. The case has been twice tried without objection to 
the sufficiency of this pleading. It was reversed by this court on the 
tirst trial upon the express ground that the évidence of the account 
stated was pertinent to the issue, and conclusive. This court said 
in closing the opinion : 

"If tlie law will présume an agreement from silence In any case, we think 
it will in this case, and that the accounts which hâve been rendered by the 
plaintifC, and received by the défendants without objection, must be consid- 
ered as stated or settled accounts, and as liquidated by the parties, as fuUy 
so as if they had been signed by both. The balance is a debt as a matter of 
contract Implied by the law. It is to be considered as one debt, and a re- 
covery may be had upon it without regard to the items which compose it." 
90 Fed. 6S2, 33 C. O. A. 198. 

In my opinion, both upon gênerai principles of law and for the 
reason that this has become the law of the case under the décision 
in 90 Fed. 628, the complaint in this case states a good cause of 
action upon an account stated, and it should be tried upon that the- 
ory. I concur in the reversai on the ground that the évidence at the 
last trial was not conclusive that the plaintifEs in error were es- 
topped from contesting the item of $508.75, due July 1, 1894, by the 
accounts that were rendered. But under the décision in 90 Fed. 628, 
it seems to me that the law of the case is, and ought to be, that the 
accounts received by the plaintifEs in error estop them from contest- 
ing the validitv of their debt for the two commissions of |1,026, due 
June 24, 1892, and $1,198.75, due September 1, 1893. 
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SOULLT STEEL ft IKON CO. T. OLD MEADOW ROLLING-MILL CO. 

(Circuit Court of Appeals, Thlrd Circuit. May 17, 1901.) 

Saleb — RiGHT TO Eescind Contbact — Rbfusal op Pbrformancb bt Other 
Partt. 

The refusai of a purchaser of manufactured goods, to be delivered In 
Installmenta, to pay for dellverles made, coupled with a déniai of In- 
debtedness therefor, and the assertion of a large and unwarranted claim 
for damages for nondellvery of other Installments, and a notice or the 
purchase from others of a large quantity of the goods, exceeding the 
dellverles then demandable under the contract, the Increased cost of 
whlch was stated to hâve been charged to the seller, amounted to a 
refusai to longer be bound by the cotitract, whlch justlfied the seller In 
treating It as termlnated and making no further dellverles thereunder. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

James R. McFarlaue, for plaintiff in error. 
A. Léo Weil, for défendant in error. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. Pursuant to a stipulation in writing, 
and under sections 649 and 700 of the Eevised Statutes of the 
United States, this cause was tried by the circuit court without 
the intervention of a jury. The findings of the court upon the facts 
were spécial, and the court certifled a balance in favor of the 
défendant under its plea of set-off, agreeably to the provision of 
the Pennsylvania défalcation act; the plaintiff having waived the 
question of the right of the court so to do. Judgment accordingly 
having been entered in favor of the défendant, the plaintiff sued out 
this writ of error. 

We are of opinion that the facts found by the court are quite 
sufBcient to support the judgment. From thèse findings it appears 
that the two contracts, one of September 7th and the other of No 
vember 25, 1898, for the sale and delivery by the défendant to the 
plaintiff of stipulated quantifies of Bessemer steel sheets for priées 
and at times specifled, and for the alleged breach of which by the 
défendant the plaintiff claimed damages, were each "contingent upon 
strikes and delays beyond seller's control"; that early in January, 
1899, a strike began at the defendant's works, and caused a shut- 
down until April 12th, and that this was a sufiacient cause and valid 
excuse for the defendant's omitting deliveries during said period; 
(hat on March 8, 1899, the défendant drew on the plaintiff a sight 
draft for |5,150.65, the amount of invoices then due by the plaintiff 
to the défendant for goods fumished under the contract of Sep- 
tember 7, 1898; that payment of this draft was refused unjustifiably, 
the plaintiff, by letter to the défendant dated March 17, 1899, stating 
the ground of refusai thus: "Noting yours of March 8th regarding 
your sight draft upon us which was presented and declined, beg 
leave to say that our claim against your company far exceeds the 
amount mentioned, and each month in which you fail to deliver as 
per contract increases the amount;" that the plaintiff had no sucb 
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existing claim as alleged in this letter, and the asserted claim for 
future damages was unwarranted, for the strike was a valid excuse 
for nondeliveries ref erred to ; tliat on March 11, 1899, the invoice of 
January 11, 1899, amounting to f;894.14, for goods delivered under 
the contract of November 25, 1898, fell due, but no demand for pay- 
ment was made; and that on March 23, 1899, the plaintiff wrote to 
the défendant as follows: 

"Feeling tbat there is no Intention on your part at the présent time to 
carry ont contracts entered into with you, we, in order to fulflll our obliga- 
tions and to secnre slieets for our warehouse, hâve finally been compelled to 
enter the marljet, and hâve succeeded in purchasing 600 tous for March, 
April, and May. * * * Our haring to buy this material is entirely due 
to the fallure on your part to deliver the sheets as per your contracts. We 
therefore hand you herewith our invoice, which représenta the différence be- 
tween the priées as per our contracts with you and priées at -which thèse 
600 tons were purchased." 

In connection with this letter of March 23, 1899, the court made 
the foUowing flnding: 

"We find that this letter was, in effect, In connection with the allégation 
of an unwarranted claim of damages asserted in the letter of March ITth, 
évidence of the plaintiff's intention, unwillingness, and refusai to pay the 
invoice of January llth, then due under the contract of November 25, 1898. 
We further find that such refusai was without Just cause, for the reason 
that the defendant's failure to make any deliveries under the said contract 
up to said date was caused by the strike, and the plaintiff had no légal 
claim for damages for nonfulfillment of said contract in that particular." 

On March 28, 1899, the plaintiff wrote to the défendant in référ- 
ence to the draft thus: 

"We had every reason to refuse payment, simply because we do not owe 
it. On the other hand, on account of the nonfulfillment of your contract, 
jou owe us at présent a large sum, and each month amount will increase." 

The court found that by the term "contract," in this letter, the 
plaintiff meant to include both contracts. On April 3, 1899, the 
défendant, in reply to said letter, wrote to the plaintiff: 

"You hâve refused to live up to your contract with us, and thereby released 
us from any obligation to send you additional goods." 

Accordingly no additional steel sheets were sent. ïhe court found 
and held that the défendant had rightfully elected to rescind both 
contracts. 

This is not a case of mère failure or refusai to pay for an in- 
stallment of goods delivered. In connection with the wrongful re- 
fusai to pay for deliveries made, we hâve hère on the part of the 
plaintiff a ilat déniai of indebtedness, unfounded claims for dam- 
ages, a going into the market and buying steel sheets to cover de- 
liveries not yet demandable, and the charging the défendant with 
the différence between the priées paid and the contract priées. By 
thèse acts and conduct the plaintilï, we think, evinced an intention 
on its part no longer to be bound by the terms of the contract. 
The court was right in regarding the plaintiff's willful and inex- 
cusable refusai to pay, under ail the circumstances, as not intended 
to be restricted to the overdue invoices, but as applicable, also, to 
deliveries yet to be made. The plaintiff's letter of March 17th wrong- 
ful ly set up an existing claim for damages far in excess of the 
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amount of the dishonored draf t, and asserted tliat the damages were 
still growing. Keferring to the false claim contaiued in this letter, 
the court below well said, "We think this clearly indicates to the 
défendant that further deliveries would not be paid for, but would 
be offset by the uuwarranted claim for damages." We agrée with 
the court below that the acts and conduct of the plaintif!: mani- 
fested an intention to abandon performance of its part of the con- 
tracts, and hence that the défendant was set free. Thèse views are 
abundantly sustained by accepted authorities. Withers v. Eeynolds, 
2 Barn. & Adol. 882; Freeth t. Burr, L. E. 9 O. P. 208, 213, 214; 
Benj. Sales, § 593a; Tied. Sales, § 210; Eugg v. Moore, 110 Pa. 236, 
242, 1 Atl. 320. 

We see nothing wrong in the court's interprétation of the défend- 
antes letter of February 22, 1899. That letter afforded no excuse 
for the plaintiff's acts and conduct referred to above. This record, 
we think, is free from error, and accordingly the judgment is af- 
iirmed. 



SOUTHERN PAC. CO. T. TARIN. 

(Circuit Court of Appeals, Fifth Circuit. April 30, 1901.) 

No. 1,021. 

Caruiehs— Injuht op Passenger— Faii.urb to Warn Passbnger of Danger. 
Defendant's railroad train encountered a washout, and, going too close 
to the breaeli in the track, the eriglne overturned. The cars were 
pushed back some distance, and a bralieman was sent to get the passen- 
gers out, as the water was running alongside the track, and washing 
away the embankment. He made the announcement, but plaintiff's 
wife and another passenger, who did not understand English, remained 
in the car, and no further attempt was made to remove them, although 
the cars stood upon the track for 30 or 40 minutes, when they over- 
turned, and plaiutifC's wife was injured. Eeld, in an action to recover 
for the injury, that, on évidence showing such facts, It was not error 
to direct a verdict for plalntiff. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

T. J. Beall and Wyndham Kemp, for plaintiff in error. 
G-eo. E. Wallace, for défendant in error. 

Before PAEDEE, McOOEMICK, and SHELBY, Circuit Judges. 

McCOEMICK, Circuit Judge. José Tarin brought this action to 
recover damages of the Southern Pacific Company for personal in- 
juries sustained by his wife, Bosa Tarin, while a passenger on the 
company's railroad train near Stanwix, in the territory of New 
Mexico. The accident occurred on July 19, 1899. The pétition 
charges that, through the gross négligence and carelessness of the 
Company and its servants, the car on which the plaintiff's wife 
was a passenger, and the train to which it was attached, was run 
off the track, and thrown from the roadbed, and turned over from 
the embankment, and that Kosa Tarin was thereby thrown with 
violence against the seats and sides of the car, and seriously and 
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permanently injured. It charges, further, that the portion of the 
track at tlie point where the injuries were received was defective, 
unsafe, and dangerous for trains to pass over; that the train was 
negligently and carelessly operated thereon, and the defendant's 
servants were careless and unskillful in failing to keep a proper 
lookout, or failing to make proper inspection, in order to discover 
the condition of the track and avoid accident and injury, and that 
after the train had heen run to this part of the track, and the em- 
ployés had discovered that they had run into a washout, they backed 
the train for some distance, and ordered the passengers to alight; 
that the plaintiff's wife being unable to under stand or speak the 
English language, and ignorant of the fact that the train had run 
into a washout and was about to be wrecked, remained in the car 
in whieh she was riding; that after she had remained in the car 
about 30 minutes, and as she was attempting to leare her seat and 
ascertain the cause of the stopping of the train, the car in which 
she was riding suddenly, and without waming, fell, and was thrown 
from the track and roadbed and overturned, and she was injured; 
that the défendant company and its servants were guilty of gross 
négligence in stopping the train and the car in which the plaintiff's 
wife was riding, at the place where the track was out of order and 
IJable to he washed ont, without notifying her of this fact, and 
assisting her to dismount from the car, and leave her seat in the 
car, and go to a place of safety; that, after the car had been stopped, 
the défendant company and its servants knew that the plaintifFs 
wife was still in the car, and knew that the car was liable to be 
overturned and wrecked, and, knowing this, carelessly failed to 
notify her of the danger, or to remove her out thereof to a place of 
safety. The company pleaded the gênerai issue, and for further 
answer specially alleged that if the plaintifE's wife was a passenger 
on its train at the time and place alleged in the pétition, and was 
injured as therein alleged, which is not admitted, but denied, she 
sustained the injuries, not by reason of any fault or négligence on 
the part of the company or its servants in the opération of its 
train, but that the same was the act of God; that on or about July 
19, 1899, while the defendant's train was approaching the bridge 
near Stanwix, the engineer operating the engine drawing the train 
discovered a washout, and water mnning over the bridge; that in 
the exercise of due care and caution the engineer began to back up 
the train to get out of danger, when suddenly and unexpectedly an 
extraordinary and unusual torrent of water, caused by a water- 
spout, struck the side of the railway track, thereby undermining 
the train, and causing the engine, baggage car, smoker, and day 
coach to overtum into the water; that the accident to the train 
was not caused by any fault of the défendant or its servants, nor 
was the same due to any defect in the construction of its track, but 
was caused by an unusual and unprecedented cloud-burst and rain- 
fall, which caused the heavy torrent of water to rush from the hill- 
side against and under the railway track; and that the injuries, 
if any, received by the plaintifE's wife were the resuit of an un 
avoidable accident. The court instructed the jury that, "under the 
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facts of this case as developed by the undisputed testimony, the 
court feds constrained to charge you that the défendant is liable 
to the plaintifE for damages sustained, if you find from the testi- 
mony that Rosa Tarin, the wife of the plaintiff, was injured in 
the accident about which the witnesses hâve testifled." There was 
a verdict and judgment for the plaintiff, and the company assigns 
that the court erred, to its préjudice, in instructing the jury aa 
above recited. 

The proof does net tend, in our view, to sustain the spécial dé- 
fense made by the plaintiff in error. Taken as a whole, the de- 
fendant's testimony clearly shows that just before the train got to 
Stanwix the engineer discovered red llghts of the work train doser 
to the switch, that there was an opening in the track, and that 
he ran down pretty close to that, and stopped, and the conductor 
went ahead to see what was wrong. When the conductor came 
back, they made an effort to back the train and get it into a safer 
place. Almost immediately thereupon the engine turned over, car- 
rying with it one or more of the cars attached to it, but leaving the 
body of the train standing. The crew, with the help of the pas- 
eengers, began pushing the cars back, at which they were engaged 
for 30 or 40 minutes. The conductor sent a brakeman through the 
train to notify the passengers and get them out. He did not speak 
Spanish, and the plaintiff's wife did not understand English. There 
was ample time to get ail of the passengers out, and easy to get 
them to a place of safety. They ail did get out, except the plain- 
tiff's wife and one other, and none of those who got out was hurt. 
The dump on which the track was laid was only 2^ feet high. The 
train stood on it 30 or 40 minutes, with the water running, not 
over it, but along one side of it, and washing the earth from under 
the ends of the ties, until this wash had so far advanced that the 
train turned over. No feature of a cloud-burst or of an excessive 
fall of rain, there or near, is shown by direct évidence, or by the 
effect of the water on the track. Some of the witnesses use those 
terms, but their testimony shows the impropriety of their use. The 
track was protected at this point by wings constructed to conduct 
the water to the culvert, where it could pass through. While the 
train was standing thèse wings became full, and the one nearest to 
the train gave away, and there was, of course, a rush of water from 
that giving away of the wing. But there is nothing in the testimony, 
when properly analyzed, to bring the occurrence within the défense 
attempted by the company. 

We think the circuit court did not err in the charge given to the 
jury, and therefore its judgment is afflrmed. 
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CUEEIEE V. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court of Appeals, Plftli Circuit. May 7, 1901.) 

No. 1,017. 

IHBDEANCB— RiGHT OF AOENT TO COMMISSIONS— REFUSAI, OF COMPANT TO COM- 
PLETE CONÏRACT. 

An agent for a life insuranee Company, solicitlng business on commis- 
sion, althougti by the terms of hls contract lie is entitled to commis- 
sions only on accepted business, and not unless the premiums from 
whicli sueh commissions are to be paid hâve been received in cash by 
the Company, may nevertheless recover his commission on applications 
secured by him from persons able and willing to pay the premiums, 
which were accepted by the company, but on which the premiums were 
not pâid, where such nonpayment was due solely to the fact that the 
Company changed its rates after the applications were taken, and de- 
manded, as a condition to delivery of the polleies, premiums largely in 
excess of those at which the agent was expressly authorized to take 
the applications. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

The plaintifC in error sued the Mutual Reserve Fund Life Association, the 
défendant in error (hereinafter called "plaintiff" and "défendant"), for com- 
missions alleged to hâve been earned by hlm, as the solicitlng agent of the 
défendant, under a written contract of employment at an agreed rate of 
commissions. In pursuauce of his agency the plaintiff sollclted and obtained 
applications for life insuranee from offlcers of the 3Sd régiment of the 
United States volunteers. The applications were made in the usual way, 
and upon the usual forms prescribed by the défendant, and upon proper 
examinatlon of the applicants by a physician, and were duly forwarded to 
the défendant by the plaintifC. The défendant pleaded a gênerai déniai, and 
that it was not liable in any way to the plaintiff in any sum of money by 
reason of said applications, because it had not received the premiums, or 
any part thereof, for any policies sought to be obtained by said applications, 
and, not having received or had in any way tendered to it the first or any 
subséquent premiums for said policies of insuranee, it was not liable to the 
plaintiff in any sum on this account. 

There was no conflict in the évidence. It was, in substance: That in 
August and September, 1899, the plaintiff was sollciting Insurance for the 
défendant in San Antonio and adjacent territory under a written agreement, 
Introduced in évidence, and which provlded for the rate of commissions, 
and further provlded that no commissions allowed under the contract shall 
be payable to the plaintiff "unless the payment from which the same is to 
be allowed has been received in cash" by the défendant. That at the tlme 
there was stationed in San Antonio the 33d régiment of United States volun- 
teers. That at that time the défendant had in force a book of printed in- 
structions which authorized the plaintiff to Insure those in the military and 
naval service at regular rates, plus ipô additional on the ?1,000; but, to be 
certain about the matter, he sent to the défendant on August 17, 1899, a 
telegram asking upon what terms it would accept army olHcers, war risks, 
and upon the same day received a reply referring him to page 12, New Rate 
Oircular, for army offlcers. This New Rate Circular was in the possession 
of the plaintiff, and upon page 12 it authorized the solicitors of défendant 
to insure those engaged in the military and naval service in times of war at 
regular rates, plus $5 additional, to cover the greater hazard. The plaintiff 
began on August 18, 1899, to solicit life Insurance of the olHcers of the 33d 
régiment, employlng an assistant, and solicited Insurance upon the above 
terms. He procured applications from a number of them upon the regular 
blanks of the défendant, and, after the usual médical examination by the 
local physician, when the same were signed by the applicants, forwarded 
them to the home office of the défendant. The first of thèse applications 
108 P.-^7 
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were dated Augiist 2l8t; the others, of later dates. Ail of tliem were pro- 
cured and sent to the home office before the plalntlfl knew of any change 
belng made In the rates, the last ones being sent September Ist. After 
September 6th the plaintiff received notice by letter from the défendant of 
August 30th, saying, "Slnce writing you on August 17th, regarding the rate 
for army offlcers, the execntlve commîttee has decided that for oflicers en- 
gaged In actual service there will be an extra loading of ?50 per thousand 
per annum, the same as was in force during the Spanîsh-American war," 
whereupon he solicited no more Insurance upon the figures as first given. 
About September 15th he received pollcies from the défendant, written ac- 
cording to the applications, upon 10 of the applications, wlth instructions 
not to deliver them unless $50 addltional per $1,000 was pald, instead of $5. 
as origlnally agreed upon. He saw the appllcants, and they refused to 
talie the policies at the addltional rate. The défendant subsequently tele- 
graphed him to return the policies, which he did, and he returned to several 
of the applicants the money which they had paid him in advance on the first 
premium. After the plaintiff had instltuted this suit, he received from the 
défendant the policies on other applications sent in by him, which were 
written up in accordance wlth the applications. They were received about 
Oetober 2d, and the policies were Issued on the 27th. The plaintiff also re- 
ceived a letter from the défendant as follows: 

"New York, Sept. 26th, 1899. 

"George H. Currier, San Antonio, Texas — Dear Sir: Replying to your let- 
ter of September 13th and 14th, regarding the applications written up by you 
on the llves of army officiais, I désire to state that I bave delayed answer- 
ing your communications in order to submit ail the facts to the executive 
commîttee. Having done so, I am now in a position to advise you that ail 
applications written up on the parties above referred to, and now in our 
hands, bearing date of September 5th, or prier to that date, will be treated. 
if otherwise acceptable, on the basis of my telegram of August 17th, and 
ail applications now in our hands on the lives of such parties bearing date 
subséquent to September 5th will be treated in accordance with the order 
of the executive commîttee, which you state was received by you on Sep- 
tember 5th. Trusting that our action In this matter, which is talîen wlthout 
préjudice, will meet with your approval, I remain, 
"Yours, very truly, 
"[Signed] , Chairman Agency Committee." 

In the meantime the applicants, with their régiment, had left San Anto- 
nio about September 18th, and sailed from San Francisco for the Philip- 
pines about Oetober Ist. When thé pollcies were received, the applicants 
had gone, and were on their way to the Philippines. The policies were 
returned to the défendant in accordance with its instructions, and were 
never reissued or returned to the plaintiff. On cross-examination the plain- 
tiff testlfled that he was satisfied that If the policies had been issued ac- 
cording to contract, during the time the applicants were at San Antonio, 
ail of them would hâve been taken promptly; that they were anxious to get 
the Insurance; that he was familiar with the rate boolî of the défendant, 
and knew its published rates in force, authorizing him to solicit Insurance 
at the regular rate, plus Ç5, but he sent the telegram of August 17th to be 
certain about It. No premiums on any of the applications were ever paid 
or tendered to défendant by him, and he never delivered any of the pollcies 
to the applicants. The plaintiff also testlfled that he notifled the défendant 
that the applicants expected to leave soon for the Philippines, and also 
notifled it of the fact when they did leave. There was évidence that the 
average life of an Insurance policy is about seven years. It was agreed 
upon the trial that ail of the appllcants mentioned were financlally able to 
pay the premium at the rate upon which the plaintiff solicited their Insur- 
ance, to wlt, regular rates, wlth Ç5 addltional for walver of the war risk. 
Other correspondence between the parties was Introduced in évidence by 
both sldes, showing repeated refusai of the défendant to deliver the policies 
except at the increased rate, until this suit was brought, but which it is 
unnecessary to speciflcally set out hère. The court instructed the jury to 
return a verdict for the défendant 
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T. A. FuUer and K. L. Bail, for plaintiff in error. 

E. H. Farrar, Thos. F. West, and Tilman Smith, for défendant in 
error. 

Before PAEDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

TOUIiMIN, District Judge, stating thé case as above, delivered 
the opinion of the court. 

We think the undisputed facts show that the plaintiff in error 
had done ail that he undertook to do under the terms of his employ- 
ment. He procured applications for Insurance in accordance with 
his instructions and with the rules and régulations of the défendant 
in error, and forwarded them to the home oiBce of the défendant in 
error for its action upon them. The appRcations were in due form, 
and it is to be presumed that the applicants were insurable risks, 
and that the risks were satisfactory to the défendant in error. No 
objection to them was pointed ont, and the presumption is that none 
existed. The only objection made to delivering the policies was that 
the rate of premium on them was too low. The défendant in error 
decided, after some of the applications were made and received by 
it, to raise the premium. It had authorized the rate of premium 
agreed on, by the plaintiff in error, its agent, and the applicants. It 
had published the rates of premium in its rate circular, and had 
specially called the attention of the plaintiff in error to that fact 
when asked for advice on the subject. Were not the published rates 
of premium of the défendant in error a promise that it would insure 
at such rates, and, ail prerequisites being complied with and satis- 
factory, that policies would be issued accordingly? Unquestionably, 
the défendant in error had a reserved right to reject the insurance 
for good reasons. But it cannot be justly urged that it reserved 
the right of arbitrarily refusing to deliver the policies when every 
prerequisite which it had itself prescribed had been complied with, 
and thus deprive the agent of compensation for the services rendered 
in procuring the applications. The défendant in error had proposed 
to insure at a particulai" rate. That rate had been agreed on, and 
the applications procured on that basis. Can it legally refuse to 
pay the agent his commissions, solely on the ground that it had de- 
cided to change its rate, and to charge a higher one, after he had 
performed the services required of him in procuring the insurance? 
We think not. We understand the rule of law to be that, while 
ordinarily an agent is not entitled to his commissions until the 
transaction is complète, yet, if he has faithfully performed his part 
of the transaction, and from no fault of his own, but by the refusai 
of the principal to complète the contract, it is not consummated, 
The agent will be entitled to his commissions. 4 Am. & Eng. Enc. 
Law (2d Ed.) 972. Mechem, in his work on Agency, says, "If it be 
found that an agent has done ail that he undertook to do, his right 
to his compensation is complète, and he cannot be deprived of it 
because the principal has failed to avail himself of the beneflt of 
the act, or refuses to do what he had agreed to do upon perform- 
ance." Mechem, Ag. § 611. "An agent employed to sell property 
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eams his commission if he finds a purchaser who is able and ready 
to purchase on the terms directed, though the vendor changes his 
mind and refuses to sell." Story, Ag. § 329; Kocli v. Emmerling, 22 
How. 69, 16 L, Ed. 292. And "the principal cannot def eat the 
agent's claim by the refusing to sell at ail, or only upon différent 
terms." Mechem, Ag. § 612. "Thus, an agent who is employed to 
procure a loan for his principal is entitled to his commission when 
he procures a lender ready, willing, and able to lend the money 
upon the terms proposed. The principal cannot deprive the agent 
ot' his commission by refusing to accept the loan which the agent's 
efforts hâve resulted in securing." Mechem, Ag., supra. "The rights 
of an Insurance agent, as regards his principal, are, in the main, 
governed by the rules of law applicable to agents in gênerai. Wliere 
there is an express contract, it will govern." 16 Am. & Eng. Enc. 
Law (2d Ed.) 911. 

The défendant in error contends that by its contract with the 
plaintiff in error it was expressly agreed that no commissions were 
to be paid to him "unless the payment from which the same is to 
be allowed bas been received in cash by the association," the de- 
fendant in error. It is true that the agent may, by spécial agree- 
ment with his principal, so contract as to make his compensation 
dépendent on a contingency. Under such contract, he will be en- 
titled to compensation only on showing that the contingency has 
happened, or that performance was prevented through some fault 
or act of the principal. 1 Am. & Eng. Enc. Law (2d Ed.) 1096. 
"The contract will be conclusive unless it appears that the perform- 
ance has been waived or prevented by the principal." Mechem, Ag. 
§ 611. "An agent may be entitled to rémunération for his services, 
although he has not done the whole service or duty originally re- 
quired. * • * This may arise from the entire performance being 
prevented by the act of the principal himself." Story, Ag. § 329, 
note 4. If, then, the right of the plaintiff in error to commissions 
was dépendent on the receipt in cash by the défendant in error of 
the "payment" (premium) from which the commissions were to be 
allowed, and the receipt of such premium was prevented by the de- 
fendant in error, or if it was a part of the service or duty of the 
plaintiff in error under his contract to collect and pay over such 
premium to the défendant in error, and he was prevented from doing 
so by the défendant in error, he would be entitled to his compensa- 
tion. The premium was not received by the défendant in error be- 
cause it prevented the delivery of the polieies on which it appears 
the premium would hâve been paid. 

It is further contended that the right of the plaintiff in error to 
compensation on the face of his contract was based on "accepted 
business" solicited by him. The fact is, most of the business on 
which commissions are claimed was accepted. The polieies on some 
of the applications were issued, but they were not delivered solely 
on the ground that the applicants refused to pay a higher rate of 
premium than they had agreed to pay, and higher than the défendant 
in error had authorized them to be insured for, at the time the ap- 
plications were made; and it appears that the défendant in error 
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reconsidered its refusai to issue and deliver the policies on the 
basis of the rates originally published and authorized, and did issue 
and authorize some of them to be delivered on that basis. But this 
action of the défendant in error was so long delayed that the ap- 
plicants had left for the Philippines, and the delivery of the policies 
by the plaintiff in error was rendered impracticable, and without his 
fault so far as is disclosed by the évidence. 

Our opinion is that the plaintiff in error is entitled to commis- 
sions on ail applications received prior to September 6th, and on 
which policies were issued, and that the circuit court was in error 
in directing a verdict for the défendant in error. The judgment 
is reversed, and the case remanded, with instructions to grant a 
new trial. 



WALKER et al. y. HARVEY et al. 

(Circuit Court of Appeals, Third Circuit. May 6, 1901.) 

No. 21. 

Trial— lNSTRncTroHs—CKEDiBii.iTV of Witnbsses. 

In an action to recover commissions amounting to $17,500 under an 
alleg.ed broiierage contract, whicli défendants denied having made, It 
was not error to instruct the jury that as bearlng upon the crediblllty 
of the witnesses, who were the parties, and the probabilities of the case, 
they might consider the delay of plaintiiïs in bringing the action, which 
was not commenced until nearly six years after the sale upon whlch the 
commissions were claimed. 

In Error to the Circuit Court of the United States for the Western 
District of Peunsylvania. 

Archibald E. Dewey, for plaintifîs in error. 
George K. Bedford, for défendants in error. 

Before ACHESOX, DALLAS, and GRAi', Circuit Judges. 

AOHESO]Sr, Circuit Judge. This was an action brought on Febru- 
ary 8, 1897, by Walker Bros., a lirm of brokers, against William J. 
Harvey and H. Harrison Harvey, to recover the sum of |17,500 and 
interest thereon, alleged to be due from the défendants to the plain- 
tiifs for brokerage or commissions for effecting the sale in the spring 
of 1891 of a controlling interest in the stock of the Wilkesbarre & 
Kingston Passenger Kailway Company. The défendants denied the 
alleged contract of brokerage, or the employment by them of the 
plaintiffs, and also denied that the sale was elîected by or through the 
plaintiffs. Upon the trial of thèse issues there was a verdict in favor 
of the défendants, and the court gave judgment for them on the ver- 
dict. 

The plaintiffs submitted to the court the following points or re- 
quests for instructions: 

"First. If the jury flnd that défendants authorized plaintiffs, as brokers, 
to sell thelr interest In the road, and that plaintiffs, through Mr. Dove, 
brought the property to the attention of Senator Patterson, and that Senator 
Patterson and others afterwards purchased the interest of défendants, plain- 
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tifCs are entitled to pay for their serrices, whether the subséquent negotia-. 
tions were made with or wlthout the assistance of plaintlft's. Second. A 
broker's duty Is fuUy performed when he bas procured a purchaser ready 
and able to buy. Thlrd. Plaintiffs' right to recover does not dépend upon 
Patterson's knowledge or want of knowledge of conditions at Wilkesbarre, 
nor on what previous negotiatlons had taken place, if such previous negotla- 
lions were inefCectual. Fourtb. It Is for the jury to détermine from ail the 
évidence in the case -whether the introduction of Patterson by Lewis had 
been effectuai, or whether the presenting the matter to Senator Patterson 
by Mr. Dove efCected the sale." 

Thèse points were not speciflcally answered, and complaint is made 
hère that the court did not afflrm them, or charge the jury in suhstan- 
tial accordance therewith. This complaint, however, does not appear 
to us to be well founded. The gênerai charge of the court, we think, 
adequately covered the subject-matter of thèse several points, and the 
instructions given to the jury were in substantial harmony with them. 
Thus, among other instructions to the jury, the court charged as fol- 
lows : 

"The testimony is hère that Mr. Dove met Mr. Patterson in Philadelphia 
about the llth of February, and called his attention to this road. It will 
be for you to consider what the efCect of that calling attention to Mr. Patter- 
son was. What was then the situation? Was the resuit of Mr. Dove's 
work — Did it resuit in bringing about a sale of this road? Was that the 
means by which this road was sold to Mr. Patterson? If it was, and there 
was a contract between the parties, why, they ought to be paid the contract 
price. But it will be for you to détermine, under ail the évidence in this 
case, what did resuit from that interview, and whether the calling of the 
attention of Senator Patterson to this road by Mr. Dove was the means of 
aecomplishing the sale of the road." 

And again, near the conclusion of the charge, the court said to the 
jury: 

"It will be for you, gentlemen, to take into considération ail thèse facts; 
and if, as I hâve said, you flnd from the évidence in this case that there was 
a joint undertaking between thèse défendants with the plaintiiï to sell 
this road, as has been detailed liere by the plaintifl, and that they were to 
pay him $17,500 commissions, and that in pursuance of that contract they 
went ahead and secured a purchaser, and through their securing that pur- 
chaser, or their eiïorts, they became the means of selling this road, then 
thèse défendants are liable to pay this sum of money, with interest for thèse 
intervening nine years." 

We are unable to perceive that that part of the charge relating to 
the interview between Calvin Bruce Walker and H. ïïarrison Harvey 
is open to the objection that it shut ont from the considération of the 
jury the letters of H. Harrison Harvey dated November 21, 1890, and 
January 26, 1891. If any contract binding upon H. Harrison Harvey 
was ever entered into, it was at that interview. The two named per- 
sons were the only witnesses as to what then and there occurred. 
Their testimony was in direct confiict. The court fairly left it to the 
jury to détermine which of thèse two versions of that transaction was 
correct. Hère we flnd in the charge this language: 

"As I bave said, gentlemen, the évidence is between thèse two men as to 
that interview; and, if you flnd from the facts of the case that the weight 
of the évidence is with Mr. Walker, that, of course, goes to substautiate the 
contract, if that agreement was afterwards ratified by William J. Harvey," 
etc. 
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Now, thèse letters were part ot "the facts of the case." How, then, 
oan it be said that the charge excluded the letters from the consid- 
ération of the jury? At the most, the letters merely tended to cor- 
roborate the plaintiff's version of the interview, if, indeed, they 
shed any light whatever upon the transaction. Whether or not the 
alleged hrokerage contract was entered into was disputed, and the 
testimony of the witnesses was conflicting. As bearing upon the 
credibility of the witnesses and the probabilities of the case, we 
cannot say that any error was committed by the court in saying to 
the jury that they might take into considération the delay of the 
plaintiffs in bringing suit. That delay was most unusual, and was 
a circumstance unfavorable to the plaintiflfs. Tayl. Ev. § 121 ; Whart. 
Ev. § 1320a. We discover no errer in the trial of this case, and 
therefore the judgment of the circuit court is affîrmed. 



OITT OF BEATRICE v. MASSLICH. 

(Carcult Court of Appeals, Elghth Circuit AprU 22, 1801.) | 

No. 1,438. 

L Btatutks — TiTLE OF AcT — Nebraska Constitution. 

Mère duplicity or surplusage In the title of a législative act floes not 
affect its validity, under Oonst Neb. art. 3, § 11, provldirig that "no blll 
shall contain more than one subject and the same gliall be clearly ex- 
pressed In the title," where the act itself contalns but one subject, 
which is plainly expressed In the title; and the subject Is sufflciently 
stated, wlthln such requirement, by a référence to a partlcular section 
of the Complled Statutes of the state, which is an officiai publication, 
where the purpose of the act is only to add further provisions to such 
section, and they are germane. 

2. Bamh— Amendatoht Acts. 

The provision of Const. Neb. art. 3, § 11, that "no law shall be amended 
unless the new act contains the section or sections so amended and the 
section or sections so amended shall be repealed," does not requlre a new 
act to re-enact an entire section and repeal the original section, where 
Its only purpose is to add to such section new and Independent pro- 
visions. 

3. Same. 

A statute Is not Invalld, although it purports to be amendatory of a 
prier statute whleh had been previously amended or has been held in- 
valid, where the provisions of the new statute are Independent and com- 
plète in themselves.i 
4 8amk— Act Rblating to Citihs— Validitt. 

The Nebraslia act of 1887, entitled "An act to amend sections 27 and 
58 and to add subdivisions 58 and 59 to section 22 of article 2 of chapter 
14 of the Complled Statutes, relating to cltles of the second class havlng 
more than five thousand Inhabitants, and to repeal sald original sec- 
tions 27 and 58 of ail acts and parts of acts in conflict wlth this act," la 
constitutional and valid. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

* Amendment of amended, repealed, or Invalld statutei, le* BOte to Wlre 
Co. V. Boyce, 44 O. 0. A. 590. 
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George A. Morphy (Mr. Swain and Alburtus H. Kidd, on the brief), 
for plaintiff in errer. 

Ch.ester B. Masslich and G. 0. Flansburg (E. O. Williams, on the 
brief), for défendant in error. 

Before CAIDWELL and SANBORN, Circuit Judges, and ADAMS, 
District Judge. 

OALDWELL, Circuit Judge. Chester B. Masslich, the défendant 
in error, brought this action against the city ol Béatrice, Neb., the 
plaintiff in error, on certain bonds and interest coupons eut from 
bonds issued by the city of Béatrice for the purpose of defraying 
the cost of curbing, guttering, and paving the streets in certain 
paving districts in that city. The assignments of error challenge 
the constitutionality of the act under which the bonds were issued, 
because of alleged defects in the title of the act. The bonds recite 
that they were issued "under and by virtue of an act of the législa- 
ture of the state of Nebraska, being subdivision LVIII. of section 
52 of article 2, chapter 14, of the Compiled Statutes of 1887 of the 
State of Nebraska." The act which became subdivision 58 of sec- 
tion 52 is contained in the Session Laws of 1887, and its full title 
is as foUows: 

"An act to amend sections 27 and 58 and to add subdivisions LVIII and 
LIX to section 52 of article 2, of chapter 14, of the Compiled Statutes relat- 
Ing to 'eltles of the second class' having more than five thousand (5,000) in- 
habitants, and to repeal said original sections 27 and 58 and ail acts and 
parts of acts In conflict -nith thls act." 

Section 11 of article 3 of the state constitution provides that: 

"No blll shall contaln more than one subject, and the same shall be 
clearly expressed In Its title. And no law shall be amended unless the new 
act contains the section or sections so amended and the section or sections 
80 amended shall be repealed. 

It is contended that the title of the act does not express its sub- 
ject with sufflcient accuracy and précision. There is apparent du- 
plicity in the title, and it is probably needlessly prolix. In terms 
it both amenda and repeals sections" 27 and 58, "and ail acts and 
parts of acts in conflict with this act." Ail this was mère surplus- 
age in the title. What the act did and what it plainly expressed in 
its title was to add subdivisions 58 and 59 "to section 52 of article 
2 of chapter 14 of the Compiled Statutes," regulating the powers of 
certain municipal corporations. The added subdivisions were new 
and original enactments. They were entirely germane to the stat- 
ute of which they were made a part. The subdivisions and statutes 
of which they were made a part ail related to the powers of certain 
municipal corporations, and sections 27 and 58 and ail other acts in 
conflict with thèse new enactments were repealed by implication, 
and ail référence to this f act was mère surplusage. Probably a more 
concise title would hâve been: 

"An act to add subdivisions 58 and 59 to section 52 of article 2 of chapter 
X4 of the Compiled Statutes relating to cities of the second class having over 
five thousand inhabitants." 
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In légal effect, the act doee this, and nothing more, and this is 
plainly expressed in tb^ title. In Read v. CSty of Plattsmouth, 107 
V. S. 568, 2 Sup. et. -ZOS, 27 L. Ed. 414, the suprême court of the 
United States held that an act entitled "An act to amend the act to 
incorporate cities of the second class and to define their powers, 
approved March 1, 1871, and to legalize certain taxes therein men- 
tioned," was not in violation of the constitutional provision of the 
state of Nebraska now under considération. The court said, "The 
act, therefore, may be considered as if its title were simply that of 
'An act to legalize certain taxes therein mentioned.' " 

The duplicity and prolixity in the title do not render it obnoxious 
to the constitution, because ihere is no constitutional inhibition 
against duplicity and prolixitv in the title of an act. In a headnote 
to the case of Van Horn v. State, 46 Neb. 62, 64 N. W. 365, it is said: 

"Whether or not a blll contains more tban one subject is to be determinetl 
by examining the substance of the bill. Apparent duplicity in the title alone 
does not invalidate the act." 

In discussing this question, Judge Cooley says: 

"The législature must détermine for itself how broad and comprehensive 
ehall be the subject of a statute, and how much particularity shall be implied 
in the title deflning it." Cooley, Const. Lim. 144. 

It is enough that the subject of the act is clearly expressed in its 
title. The subject of this act was to add two subdivisions to a speci- 
fied section of a specifled article of the specifled chapter of the Com- 
piled Statutes of the state, and this object is clearly expressed in the 
title. The subject-matter of section 52 was known to ail, and the 
only inquiry is, were the added subdivisions germane to the exist- 
ing statute of which they were to become a part? Unqnestionably, 
thev were, and, that being so, the subject of the act was sufflciently 
expressed in the title. In Re White, 33 Neb. 812, 51 N. W. 287, the 
suprême court say: 

"The flrst objection to this act is that it is amendatory of chapter 50, 
Oomp. St., and is not complète in itself, and does not repeal chapter 50. The 
act in question does not purport to change any part of chapter 50 of the 
C!ompiled Statutes, but simply ad'ds thereto additional provisions whIch are 
to be incorporated in chapter 50 as sections 21 and 22. This is not prohib- 
ited by the constitution. The Compiled Statutes were printed under author- 
ity of law, and were supposed to eontain a correct compilation of the laws 
in force in the state when the book was published. Being a standard book, 
the législature, in amending a statute. may refer to a partieular part of the 
statute set forth in such work. Ail that is required in sueh case is a rea- 
sonable degree of certainty as to the statute to be amended." 

The subject of a statute is one thing, and its detailed provisions 
qui te another; one is the topic, the other its treatment; one is re- 
quired to be stated in the title, the other is not. The référence to 
the section and chapter to which the subdivisions are to be added 
suflficiently indicates the subject of the act. The suprême court of 
Nebraska has uniformly held that acts with titles like this, "An 
act to amend section 4 of chapter 55 of the Compiled Statutes of 
Nebraska," are valid, and that such a title is a sufficient compliance 
with the requirements of the constitution. Dogge v. State, 17 Neb. 
140, 22 N. W. 348; Muldoon v. Levi, 25 Neb. 457, 41 N. W. 280. 
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This is the gênerai holding of the courts on the subject. Steele Co. 
V. Erskine, 39 G. 0. A. 173, 98 Fed. 215; Citv of Omaha v. Union 
Pac. Ry. Go., 36 IJ. S. App. 615, 20 0. G. A. 219, 73 Fed. 1013; 
Swartwout v. Eailroad Co., 24 Mich. 389; People v. Pritchard, 21 
Mich. 236; People v. Kirsch, 67 Mich. 539, 35 N. W. 157; State 
V. Eead, 49 La. Ann. 1535, 22 South. 193; State t. Stewart, 52 Neb. 
243, 71 N. W. 998. If an act to amend a particular section, without 
setting ont the subject-matter of that section or the amendment 
thereto, has a suflflcient title, then, clearly, an act to add subdi- 
visions to a particular section must likewise be sulHcient, if upon 
an inspection of the statutes they are found to be germane. 

Another contention of the plaintiff in error is that the act îs void 
because it does not contain the section as amended, and a repeal 
of the old section. This contention is answered by the suggestion 
that the act is not amendatorv, but a new and independent législa- 
tion. In Smith v. State, 34 Neb. 691, 52 N. W. 572, the suprême 
court said: 

"It was not the intention of constitutional prohibition against amendments 
without repealing the section amended to prevent the amendment of the 
law upon any given subject by addition thereto of a new and independent 
provision." 

And to the same effect, Madden t. Lancaster Co., 12 C. C. A. 566, 
65 Fed. 188; State v. Arnold, 31 Neb. 75>, 47 N. W. 694; Strickless v. 
State, 31 Neb. 674, 48 N. W. 820. 

A further and final contention is that the act of 1887 under which 
the bonds were issued was an amendment to an act passed in 1885 
which was an amendment of a still earlier act, and that as the act 
of 1885 was held to be void by the suprême court of the state in the 
case of Webster v. City of Hastings, 59 Neb. 563, 81 N. W. 510, 
the act of 1887, being amendatory of the act of 1885, must fall with 
that act. But the act of 1887 was not amendatory. It has been 
declared by the suprême court of the state to be otherwise. In Von 
Steen v. City of Béatrice, 36 Neb. 421, 54 N. W. 677, the court said: 

"In fact, so far as it relates to the power of the city with respect to Its 
streets, alleys, and parks, the act of 1887 covers the entire subject, and must 
be regarded as the charter of the city, and by implication repeals ail prlor 
acts in eonflict therewith." 

But, if the act of 1887 was treated as amendatory of the act of 
1885, the resuit contended for by the plaintiff in error would not 
follow. While there is some eonflict of opinion on the subject, 
the decided weight of authority and the better opinion is that an 
amendatory statute is not invalid, though it purport to amend a stat- 
ute which had previously been amended or for any reason been held 
invalid. This question is quite tvllj considered, and ail the authori- 
ties cited, in the récent opinion of the United States circuit court 
of appeals for the Seventh circuit in the case of Wire Co. v. Boyce 
(C. C. A.) 104 Fed. 172, to which we refer without citing the cases. 
Finding no error in the record, the judgment of the circuit court ia 
afflrmed. 
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MOEKIS V. DTJLUTH, S. S. & A. ET. œ. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1901.) 

Ko. 1,496. 

1. Rail-wat Companies mat Usk Reasonable Discrétion in Construction. 
Eallway companies iiave the riglit to exercise reasonalile judgmeut and 
discrétion In the construction of their roadbeds, rails, and salety appli- 
ances. 

3. Négligence — Unusual but Rbasonablb Size of Blocking No Evidence of. 

A railway company used a pièce of lumber one incli thicker, six inches 
■wider, and one foot longer than the custoniary blocking to flU the space 
between a guard rail and a main rail. Ueld, the use of this blocking of 
unusual size was but the rightful exercise of the judgment of the Com- 
pany, and was no évidence of négligence, or of liability for an injury 
resulting from a brakeman's stumbling over It. 

S. CONTKIBDTOKT NEGLIGENCE— CHOOSING TIIE MORE DANGEROUS OF TwO 

Mbthods of Discharqing a Dcty 18 Evidence of. 

When there is a comparatively safe and a more dangerous way knowu 
to a servant, by means of which he may discharge his duty, it Is négligence 
for hlm to sélect the more dangerous method, and he thereby assumes the 
risk of the Injury whieh its use entails. 

4. Samb. 

A railway train was equipped with two levers, — one on each side of it, — 
to enable the brakemen to draw a pin between two cars witbout entering 
between them. The machinery attached to the lever on the side of the 
plaintiflC was out of order, while that attached to the lever on the opposite 
side was in good condition. Held, the fact that the brakeman chose to, 
and did, step in between the cars while in motion to draw the pin, In- 
stead of using the lever on the opposite side of the ti'ain, provided for 
the purpose, was évidence of négligence contributing to an injury result- 
ing from his stumbling while walking between the cars. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

F. D. Larrabee, for plaintiff in error. 

M. D. Munn (N. M. Thygeson, on the brief), for défendant in error. 

Before CALDWELL, SANBOEN, and THAYEK, Circuit Judges. 

SA!NBOKN, Circuit Judge. In the early moming of April 6, 
1899, while it was yet dark, the plaintiff, John Morris, who was the 
head brakeman of a çrew of employés of the défendant, the Duluth, 
South Shore & Atlantic Eailway Company, stepped in between two 
cars which were moving along a side track at the rate of four miles 
an hour, and walked along with them, for the purpose of uncoupling 
them, until he stubbed his toes against the blocking of a guard rail, 
fell, and was so injured that he lost one of his legs. He sued the rail- 
way company for négligence in the construction of the blocking over 
which he stumbled. The company denied that it was négligent, and 
alleged that his accident was caused by his own carelessness. There 
was a trial, and at its close the court instructed the jury-to return a 
verdict for the défendant. This ruling is assigned as error. The 
assignment présents two questions: Was there any substantial évi- 
dence that the défendant was guilty of négligence which caused the 
injury? And was the plaintiff guilty of any négligence which con- 
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tribnted to ît? Thèse questions will be considered in tlie order in 
which they hâve been stated. 

The facts disclosed by the évidence which condition the answer to 
the flrst question are thèse: Guard rails on the defendant's railroad 
were ordinarily slightly curved in form, and were placed about 3 
inches distant from the main rail at their nearest points, and 5 or 
6 inches distant from thèse rails at their ends. They were usnally 
10 or 12 feet long. The ends of the guard rail over whose blocldng 
the plaintiff fell were about 12 inches distant from the main rail. 
The statutes of the state of Michigan, where this accident happened, 
required the spaces between the guard rails and the main rails to be 
blocked, for the purpose of preventing the employés from catching 
their feet between them; and it is not claimed that the railway Com- 
pany was guilty of any négligence because it used this guard rail, or 
because it blocked the spaces between the guard rail and the main 
rail. The contention is that it was négligent because it blocked the 
space between thèse rails too much. The customary method of fill- 
ing the space between such rails on the defendant's railroad was to 
drive a pièce of plank, in the form of a wedge, and two inches thick, 
between the two rails and between the bases and the bail s of the 
rails, so that the narrow end of the wedge would stop near the middle, 
while the wide end would rest even with the end of the guard rail. 
The space over which the plaintiff fell was blocked with a pièce of car 
decking 3 inches thick, which projected 1 foot beyond the end of the 
guard rail, was 1 foot in width, and was not beveled at its wider end. 
The best blockîng completely fills the space between the bases and 
the balls of the rails, and leaves no more than 1 inch between the 
top of the rails and the top of the blocking. The block used in this 
case completely fllled this requirement. In thickness it was the best 
that could hâve been provided. It completely filled the space be- 
tween the bases and the balls of the rails, and the top of it rested 
about an inch below the tops of the rails. The plaintiff was an old 
employé of the railway company. He knew that the guard rail was 
in its place upon the roadbed, but was not aware of the height, 
length, or width of the blocking which fllled the space between it and 
the main rail. In this state of the facts, it is difflcult to perceive how 
any négligence was chargeable to the railway company. It may be 
conceded that this company would hâve been liable for any négli- 
gence of which it was guilty in placing unnecessary obstructions 
upon its track, but the guard rail was not an unnecessary obstruc- 
tion, and there is nothing in the case to show that the blocking 
caused any injury which the rail itself would not inevitably hâve pro- 
duced. It was 1 inch lower than the bail of the guard rail, and it 
was no wider than the distance between the main rail and the end of 
the guard rail. Railway companies necessarily hâve, and they 
must exercise, judgment and discrétion in the construction of their 
railroads, and the location and character of the appliances which 
they use to secure the saf ety of the opération of their trains ; and the 
fact that the ends of the guard rail were placed in this instance 12 
inches, instead of 6 inches, from the main rail, was évidence of noth- 
ing but the rightful exercise by the défendant of this judgment and 
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discrétion. It was no proof of any négligence on ttie part of the 
Company. When the défendant fell, he was walking along the road- 
bed. He did not come upon the side, but upon the end, of the bJock- 
ing. If he stubbed his toes and fell over this end of the block when 
ît extended 1 foot beyond the end of the rail, he would inevitably 
hâve stubbed his toes and hâve fallen over it if it had been a foot 
shorter; and, if there had been no blocking, he would as inevitably 
hâve fallen over the guard rail, which was an inch higher than the 
blocking. So, also, if he stubbed his toes and fell over the blocking, 
which was one foot wider and 1 inch lower than the guard rail, he 
must inevitably hâve fallen over the guard rail, whose ends were 
rightfully placed 12 inches from the main rail, if there had been no 
blocking or a lower blocking between the rails. The conclusion is 
that there was no substantial évidence in this case that the défend- 
ant was guilty of any négligence which caused or contributed to the 
injury of the plaintiif, and the instruction and the judgment of the 
court were right. 

An examination of the second question raised by the spécification 
of error leads to the same conclusion. The plaintifE was the head 
brakeman of his crew. That crew was engaged in placing the rear 
one of two cars which were attached to an engine upon a side track. 
The plaintiff had turned the switch to permit this train to back in 
upon the side track. His subordinate brakeman was riding the train, 
and it was necessary to uncouple the rear car, so that it could be left 
upon the side track. There were two levers, one on each side of this 
train, provided by the company for the purpose of enabling the brake- 
man to pull the pin between thèse two cars and to uncouple them 
without incurring the risk and danger of stepping between them for 
that purpose. The machinery attached to the lever on the plaintiff's 
side of the train was out of order, so that he could not pull the pin by 
means of that lever. But the machinery attached to the lever on the 
opposite side of the train was in working condition, and he could 
hâve drawn the pin himself , or could hâve caused his subordinate to 
draw it by the use of this lever. Notwithstanding this fact, ho 
stepped in between the two cars in the dark, while they were moving 
about four miles an hour, undertook to pull the pin with his hands, 
and by this indiscrétion induced his injury. When there is a com- 
paratively safe and a more dangerous way known to a servant by 
means of which he may discharge his duty, it is négligence for him to 
sélect the more dangerous method, and he thereby assumes the risk 
of the injury which its use entails. Gowen v. Harley, 56 Fed. 973, 
983, 6 0. C. A. 190, 200, 12 U. S. App. 574, 590; Coal'Co. v. Keid, 85 
Fed. 914, 29 C. C. A. 475, 57 U. S. App. 464; McCain v. Eailroad Co., 
76 Fed. 125, 126. 22 C. C. A. 99, 101, 40 U. S. App. 181, 184; Eussell 
V. Tillotson, 140 Mass. 201, 4 N. E. 231; Gleason v. Railway Co., 73 
Fed. 647, 19 C. C. A. 636, 43 U. S. App. 89; Cunningham v. Bail way 
Co. (C. C.) 17 Fed. 882 ; English v. Kailway Co. (C. C.) 24 Fed. 906. 
The plaintiff knew that he could draw the pin and uncouple thèse 
cars in safety by the use of the lever on the opposite side of his train, 
but he chose to incur the risk and danger of walking between the 
moving cars and of attempting to draw the pin with his hands. The 



760 • 108 FEDERAL REPORTER. 

lever and the machinery connected with it had been provided by the 
défendant for the express purpose of enabling the plaintif!: to avoid 
the danger and rigk to which he elected to expose himself . Hls élec- 
tion to adopt this daugerous method of raising the pin directly con- 
tribnted to his injury. If he had used the appltances provided by his 
employer to enable him to avoid this danger, he would net hâve been 
harmed. His injury was the direct resuit of his own négligence. 
The judgment below is afiirmed. 



FEAME V. POETLAND GOL.D MIN. CO. 

(Circuit Court of Appeals, Eighth Circuit. April 13. 1901.) 

No. 1,491. 

ASSIQNMENT DP ErRORS — FiLING BePORB IsSUB OP WrIT IKDISPBNSABLE. 

The filing of an assignment of errors before the issue of a wrlt of error 
Is indispensable, unâer the eleventh rule of the circuit courts of appeals 
(32 C. G. A. cxlvi.), and the writ will be dlsmlssed if the assignment is 
not filed before it issues. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action by Mary Frame, the plaintifl in error, against 
the Portland Gold Mining Company, the défendant in error, for 
négligence. Judgment was rendered for the défendant upon a de- 
murrer to the complaint, and a writ of error sued out to reverse this 
judgment. 

Paul Reiss (A. L, Doud and A. J. Fowler, on the brief), for plaintiff 
in error. 

James L. Blair (James A. Seddon and Robert A. Holland, Jr., on 
the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A motion has been made to dismiss the writ of error in this case 
because the assignment of errors was not flled until after the writ 
was issued. Section 997 of the Revised Statutes makes an assign- 
ment of errors, a prayer for reversai, and a citation to the adverse 
party essential parts of the record upon which a review of the rulings 
of a trial court may be invoked in the appellate courts of the United 
States. Rule 11 of this court (32 C. C. A. cxlvi.) provides that "the 
plaintiff in error or appellant shall file with the clerk of the court 
below, with his pétition for the writ of error or appeal, an assignment 
of errors which shall set out separately and particularly each error 
asserted and intended to be urged. No writ of error or appeal shall 
be allowed until such assignment of errors shall hâve been flled." 
This is a just and reasonable rule. It makes the filing of the assign- 
ment of errors before the writ is allowed indispensable to its issue, 
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to the end that the judge to whom application ia made for its allow- 
ance may be informed what the alleged errors are upon whicli the 
petitioner relies, and may thus intelligently décide whether or not the 
prayer of his pétition should be granted, and also to the end that the 
opposing counsel and the appellate court may be informed what ques- 
tions of law are raised for considération. In the early history of 
this court attention was sharply called to this rule, and the announce- 
ment was clearly made that it would be enforced. although in the 
early cases in which its enforcement was invoked we carefully ex- 
amined the errors assigned in order that no injustice might resuit 
from the application of the rule. TJ. S. v. Goodrich, 4 G. G. A. 160, 
54 Fed. 21, 22; Union Pac. R. Go. v. Colorado Eastem E. Go., 4 
G. C. A. 161, 54 Fed. 22; City of Lincoln t. Sun Vapor Street-Light 
Go. of Canton, 8 C. C. A. 253, 59 Fed. 756, 759. 

The writ of error in this case was filed on August 18, 1900, and 
no assignment of errors was presented with the pétition, and none 
was filed until August 20, 1900, two days after the issue of the writ. 
An aflfldaTit has been presented in expïanation of the failure to pré- 
sent the assignment of errors before the writ was issued, but it 
présents no sufflcient excuse for a failure to comply with the rule. 
The motion to dismiss the writ is granted. Flahrity v. Railroad 
Go., 6 C. C. A. 167, 56 Fed. 908; Crabtree v. McCurtain, 10 G. G. A. 
86, 61 Fed. 808; Lloyd v. Chapman, 35 C. G. A. 474, 93 Fed. 599, 601; 
Insurance Co. v. Conoley, 11 C. G. A. 116, 63 Fed. 180; Great Creek 
Goal Co. V. Farmers' Loan & Trust Co., 63 Fed. 891; Van Gunden 
V. Iron Co., 3 C. G. A. 294, 52 Fed. 838; Railway Co. v. Eeeder, 22 
C. C. A. 314, 76 Fed. 550. 



DWYER V. NIXON. 

(Circuit Court of Appeals, Second Circuit May 8, 1901.) 

No. 157. 

1. Injurt to Employé— DANaKROus Place to Wokk. 

Wtiere a servant was asked by the foreman to take a beit ofC a pulley, 
the foreman promislng to slow down the engine for that purpose, and 
plalntifC threw the belt ofC and the machinery stopped entirely, and while 
engaged In tying the belt up ont of the way of other moving parts the 
machinery was suddenly started, and plaintlff was Injured, the case does 
not corne within the rule that the master must supply a reasonably safe 
place to worli in. 

a. Same — Promise to Repaib. 

The statement by the foreman that he intended to move the machinery 
slowly was not a promise or assurance of the master that defects would 
be cured or dangerous places made safe. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a writ of error to review a judgment of the circuit court, 
Southern district of New York, entered in favor of défendant upon a 
verdict directed by the court. The action was brought to recover 
damages for personal injuries. 
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Jacob p. Miller, for plaintiff in errer. 
Chas. 0. Nadal, for défendant in error. 

Before LACOMBE and SHIPMAJSr, Circuit Judges, 

PER CDEIAM. Défendant had a machine shop at Elizabeth, N. 
J., in whicli plaintiff and five or six otlier men were employed. Tliis 
sliop and another near it were supplied with power from one engine. 
Wliile worliing at liis bench, Shaw, tlie foreman or superintendent, 
asked him to take a belt off a puUey, — net an unusual performance. 
Tlie machiuery was then running full speed. Inferring that ShaAV 
meant he should take it off wliile so running, plaintiff replied tliat lie 
would not take it off, beçause it was dangerous. Sliaw walked away, 
and then returned and asked him if he would take it off if he (Shaw) 
had the engine slowed down. To this plaintiff replied that he would, 
as then there would be no danger. It was necessary that it should 
he going, otherwise the belt could not be thrown off. Shaw then 
sent Word to the engineer to slow down, and plaintiff got a ladder and 
proceeded to do the job. He threw the belt off, and the machinery 
stopped entirely. Thereupon, in further compliance with Shaw's 
directions, he undertook to tie the belt up out of the way of other 
moving parts. While engaged in this opération, Shaw etarted or al- 
lowed the machinery to be started suddenly, in conséquence of which 
plaintiff was caught and injured. 

The theory of the complaint is fourfold: (1) That Shaw was négli- 
gent, careless, unskillful, and intemperate, of. which défendant well 
knew, or ought to hâve known; (2) that défendant had failed in his 
duty to provide proper and safe rules and régulations; (3) that défend- 
ant had neglected to provide certain clutch pulleys; (4) that a place 
in which he was put to work, and which was safe when he went into 
it, became unsafe by the sudden starting of the machinery. Of the 
flrst of thèse charges of négligence there was produced on the trial 
no testimony whatsoever. There is no suggestion anywhere in the 
record of any raie or régulation whatsoever which would hâve been 
likely to prevent the accident. Some little testimony was given on 
the subject of clutch pulleys, but it fell far short of showing that they 
were such usnal appliances that their absence would imply négli- 
gence. Plaintiff argues at great length, citing many authorities, 
that the case comes within the rule that the master must supply a 
reasonably safe place to work in, but we are unable to assent to the 
proposition. The place was entirely safe, provided the fellow serv- 
ants of plaintiff moved the machinery slowly. It became unsafe 
because one or more of them started the machinery suddenly and 
without warning plaintiff. The statement (or implication of state- 
ment, as in this case) of a fellow servant that he intended to move 
the machinery slowly is not within the rule of "promise" or "assur- 
ance" by the master that defects will be corrected and dangerous 
places made safe. The judgment is afflrmed. 
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MODBRN WOODMEN OF AMEBIOA T. UNION NAT. BANK OF OMAHA. 

(Circuit Court of Appeals, Eightli Circuit. April 11, 1901.) 
No. 1,458. 

1. Afpkai,— Revibw— Instbuctioks. 

Wtien a peremptory instruction is given in favor oî eitlier party, the 
only question witli respect to tlie ctiaige wliich is open for considération 
by an appellate court is wliether sucli direction to find for one party or 
the othier, when considered In the light of the pleadings and ail the évi- 
dence, was right. Assignments of error as to other matters contained in 
the charge are in such case immaterial. 
8. Banks— Cbrtificatbs of Deposit — Esskktials of Instrument to Ckeatb 
AcTiONABLE Obligation. 

An instrument executed by the cashier of a banls, which merely certi- 
fies that on a prior date named a party had a stated sum on deposit to its 
crédit in the bank, but which contains no words of negotiability or 
promise to pay, is not a certifieate of deposit, or an obligation of the 
bank upon which an action can be maintained, but is merely evidentiary 
in character. 
8. Samb— IssuANCE OF Ckrtificatb Showikg Fictitiotjs Deposit— Estoppel. 

Z. was head banker of plaintiff, which was an incorporated Insurance 
order, and as such had the eustody of its funds. After the expiration of 
his term of office, he retained certain of such funds, although they had 
been demanded by plaintiff, and kept the same on deposit in a bank in 
Grand Island, Neb., of which he was a stockholder and director. The 
cashier of such bank wrote to the casliier of défendant bank, which was 
its Omaha correspondent, explaining that his bank had certain money of 
plaintiff on deposit; that on a certain date plaintiff would issue a state- 
ment, and, for reasons concerning his own bank, he did not wish such de- 
posit to appear therein. He requested défendant to give plaintiff a flcti- 
tious crédit for the amount on said date, inclosing his note for the amount 
to be credited, and also a cheek for the same amount, to be used iir paying 
the note a day or two later. He further stated that the arrangement had 
been fully explained to, and was understood by, Z. and plaintitï's directors. 
The arrangement was carried out, and defendant's cashier, a few days 
later, on request, issued a certifieate stating that on the date named 
plaintiff had such sum on deposit in his bank. This certifieate was sent 
to the Grand Island bank, and by It given to Z., who forwarded it to 
plaintiff. Three weeks later the Grand Island bank failed, and Z. and 
his sureties were also insolvent. Plaintiff, having made demand, 
brought action against défendant to recover the amount, suing both on 
the certifieate and for money had and received. Heldi, that the certifieate 
executed by defendant's cashier was not an obligation which would 
support an action, nor would the action lie on an implied promise, since 
défendant did not in fact receiye any money on deposit; that It was 
not estopped to show such f acts by the certifieate, which was Issued 
only as an accommodation to its correspondent, and without any 
intention to deceive plaintiff, or knowledge that it would be so used, but, 
on the contrary, with the understanding that plaintiff's ofiicers had full 
knowledge of the transaction; that, when there is nothing in the cir- 
cumstances of a case Indicating that one making a false statement in- 
tended that the complaining party should act on it, the party making 
such statement Is not estopped from showing the truth. 
4 Bamb— Rembdt of Party Injured. 

Where a bank issued a certifieate falsely stating that on a certain date 
It had on deposit a sum to the crédit of a party, and it was claimed that 
the certifieate misled the party and occasioned damage, but it appeared 
that such damage was much less than the amount of the certifieate, 
held, that the proper remedy was an action ex dellcto for deceit, rather 
than in assnmpsit to recover the amount of the certifieate. 

Sanborn, Circuit Judge, dlssenting. 

108 F.-^8 
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In Error to the Circuit Court of the United States for the District 
of Nebraska.' 

The Modéra Woodmen of America, an Illinois corporation, and the plalntiff 
in error, sued the Union National Banlc of Omàha, Net)., the défendant in 
error, for the sum of $27,269.33, the complaint containing two eounts or causes 
of action. The first count alleged, in substance, that on Decemtier 31, 1895, 
the plalntiff had on deposit with the défendant bank the sum of money last 
stated, which sum it had ever since refused to pay. The second count al- 
leged, in substance: That on January 6, 1896, the défendant bank issued and 
delivered to the plaJntlfC Its certiflcate of deposit in the folio wing form: 

"January 6, 1896. 

"I, Charles E. Ford, cashler of the Union National Bank of Omaha, Ne- 
braska, do hereby certify that at the close of business on the 31st day of 
December, A. D. 1895, the Modem Woodmen of America had on deposit in 
this bank the sum of $27,269.83, designated 'General Fund.' 

"Olias. E. Ford, Cashler." 

— That the plaintifC had presented this certiflcate to the défendant bank on two 
occasions, to wit, on February 12, 1896, and Mareh 10, 1896, and had de- 
manded payment of the same, and that the défendant had declined to pay it, 
to the plalntifif's damage in the sum of $27,269.33. By its answer to the fore- 
going complaint the défendant denied that it then had on deposit, or that it 
had on deposit at the times mentioned In the complaint, any sum of money 
belonging to the plalntiff; and, as respects the cause of action founded on the 
alleged certiflcate of deposit, it alleged the foUowing facts, in substance: 
That on or about the date of the alleged certiflcate of deposit one 0. J. Smith 
had requested the cashler of the défendant bank to make a statement, for the 
accommodation of said Smith, that the plaintiff had the amount of money 
stated In the certiflcate on deposit with said défendant bank on December 31, 
1895; that said cashier, relying upon the good faith and honesty of said Smith, 
executed the instrument set forth above, and delivered it to said Smith, with- 
out any considération whatever, but solely for the accommodation of said 
Smith, %nd not In the usual course of business, and that saia instrument was 
so executed without any right or authority on the part of said cashier, and 
without any considération, and in pursuance of a spécifie agreement that said 
Instrument should not be valid; and that at the same time, and as a part of 
the same transaction, Smith delivered to said cashier a check for the purpose 
of canceling said Instrument; and that said Smith then and there stated to 
said cashier that the directors of the Modem Woodmen of America, the plain- 
tifiC herein, were aware of the transaction, and that it had no money on deposit 
with the défendant bauk. To this answer the plaintIfC company filed the 
following reply, in substance: That the certiflcate of deposit set forth in Its 
pétition was Issued by the défendant bank with the Intention that it should 
be delivered to the plaintifC, and for the purpose of being delivered to the 
plaintiff, and with the intention that the plaintiff should rely upou the facts 
stated in the certiflcate as being true; that said certiflcate, when issued, was 
forwarded to D. C. ZInk, at Grand Island, Neb., to be forwarded by him to 
the plaintifC company; tliat said Zink did forward the same to A. R. Talbot, 
then chairman of the plalntifif's board of directors, who in turn forwarded it 
to the plaintiff's head clerk; that said Zink had been "head banker" of the 
plaintiff company, but his term of oflEice had expired In June, 1895, and his 
successor duly appolnted; that on December 30, 1895, said Zink had on deposit 
with the Bank of Commerce, of Grand Island, Neb., the sum of $27,269.33 
of the plaiutlfC's funds; that for some tlme prier to December 30, 1895, the 
plaintiff had been endeavoring to obtain said money from said Zink, and had 
been threatening to sue said Zink and the sureties upon his officiai bond for 
the money so in his hands; that on the receipt of said certiflcate from said 
Zink it suspended further efforts In that behalf, relying upon the statement 
contained in the certiflcate, and believing the same to be true; that at the time 
it recelved said certiflcate, on or about January 6, 1896, Zink and the suretiea 
on his bond were solvent, but that when the défendant bank refused to pay 
the certiflcate, and on or about February 22, 1896, they had become insolvent; 
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that on December 31, 1895, the Bank of Commerce, of Grand Island, Neb., had 
a large amount of money on band subject to check, more than sufficient to 
pay the amount of money belonging to It which Zink then had on deposit in 
sald bank; that, if the aforesaid certificate had net been issued by the de- 
fendant bank, Zink wonld hâve checked ont said money, and paid it to the 
plaintiff company, prior to January 20, 1896, when sald Bank of Commerce 
became insolvent; that while the plaintiff was pressing sald Zink to pay over 
the money in his hands belonging to it, he, the said Zink, had finally agreed 
with the plaintiff that by December 31, 1895, the amount of money in his hands 
would be placed on deposit with the défendant, the Union National Bank of 
Omaha, and that a certificate of depoisit would be furnished therefor; and 
that on receipt of the aforesaid certificate f rom said Zink it supposed that the 
funds in his hands had been deposited wlth the défendant bank on December 
31, 1895, pursnant to said promise. In view of thèse facts, the plaintiff com- 
pany alleged that the défendant was estopped from provlng the facts which 
were averred in its answer. A trial was had on thèse issues, and at the con- 
clusion of the plaintifiE's testimony the trial court instructed the .1ury to return 
a verdict in favor of the défendant. The case is before this court for review 
on a writ of error which was sued eut by the plaintiff. 

John L. Kennedy (J. M. White and Myron L. Learned, on the brief), 
for plaintiff in error. 
James H. Macomber, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Inasmuch as the trial court directed a verdict in favor of the de- 
fendant bank, the principal question to be considered by this court is 
whether that direction was right in view of admitted facts, and in 
view of facts concerning which there was no substantial controversy. 
Without attempting, therefore, to notice in détail the varions excep- 
tions which were taken to the admission and exclusion of évidence 
and to some portions of the court's charge to the jury, we shall 
direct our attention to the question abore stated, namely, whether, in 
the light of the undisputed facts which were developed by the évi- 
dence, the trial court properly directed a verdict in favor of the de- 
fendant bank. With respect to those assignments of error that are 
addressed to the charge, and concerning which something has been 
said in the briefs, it may be well to observe that the rule is well set- 
tled that when, as in the présent instance, a peremptory instruction 
is given in favor of either party, the only question with respect to 
the charge which is open for considération by an appellate tribunal 
is whether such direction to find for one party or the other, when 
considered in the light of the pleadings and ail the évidence, was 
right. Rollins & Sons v. Board of Com'rs of Gunnison Co., 49 TJ. S. 
App. 399, 26 C. O. A. 91, 80 Fed. 693, 695. This rule obviâtes the 
necessity of considering whether there was error in any part of the 
charge other than the final direction to the jury to return a verdict in 
favor of the défendant, as it is immaterial whether the learned judge 
of the trial court did or did not give expression to certain views that 
were erroneous in reaching that resuit. 

Before considering the principal question in the case, we deem it 
expédient to notice a subordinate question, which arises upon the 
pleadings; and that is whether the instrument declared upon in the 
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second count of the complaint is an express contract, like a note or 
bill, upon which an action can be maintained, or whetlier it is in such 
form that it can only be used as an item of évidence to establish an 
indebtedness on account of which the law will imply a promise to 
pay. If the latter is the correct view concerning the alleged certifi- 
cate of deposit, tlien the two counts of the complaint are not substan- 
tially différent, because, proceeding under either, the plaintlCE must 
establish the existence of a debt, and rely for a recovery upon a 
promise which the law will imply. It is obvions that the instrument 
in question is not in the form of an ordinary certiflcate of dejjosit, 
such as banks and other financial institutions are in the habit of 
issuing, because it does not speak as of the day it bears date, and 
acknowledge the existence of an indebtedness at that time, but re- 
fers to a prior date, and certifies that at that time the plaintifE Com- 
pany had on deposit a specifled sum. Neither does the instrument in 
question contain the usual clause that the sum on deposit is payable 
on the return of the certificate, or on its présentation, or at any time. 
In view of the form of the certilicate, it would seem to hâve been 
designed, not as an ordinary certiâcate of deposit to show the ex- 
istence of a présent indebtedness on the part of the défendant bank, 
but rather for the purpose of showing the state of the plaintiff's ac- 
count with the bank at a prior date and an indebtedness at such 
prior date, which, for aught that the certificate discloses, may hâve 
been fully discharged bef ore it was executed. No one, we apprehend, 
would purchase such an instrument on the faith of its own récitals, 
because it contained no représentation that any funds were on de- 
posit when it was issued, and for the further reason that it contained 
no words indicating that it was intended for negotiation or circula- 
tion as an obligation of the bank. For thèse reasons we are of opin- 
ion that an action could not be maintained on this certiflcate, as 
might hâve been done if it possessed the distinguishing features of 
an ordinary certiflcate of deposit, and contained words of negoti- 
ability or a promise to pay; that it is merely evidentiary in its char- 
acter, and that the second count of the complaint, like the flrst, is 
f ounded, not upon the certiflcate, but upon an implied promise. 
Hotchkiss V. Mosher, 48 N. Y. 478, 482; Daniel, Neg. Inst. (3d Ed.) § 
1704. 

Passing to the main question in the case, it may be said that the 
testimony at the trial disclosed the following undisputed facts: D. 
C. Zink, who had been head banker of the Modem Woodmen of 
America, had in Ms possession |27,269.33 of the funds of the order, 
which he failed to turn over to his successor in office when the lat- 
ter qualifled as his successor, on or about August 18, 1895. This 
money he had on deposit with the Bank of Commerce, of Grand 
Island, Neb., of which institution he was a stockholder, and also an 
active director. After his successoF was appointed, he endeavored 
for some time to induce said order to make said bank one of the 
depositaries of its funds, but such effort failed. The money remained 
in Zink's custody, and on deposit with the Bank of Commerce, during 
the fall of 1895, and until the bank failed, on or about January 20, 
1896. During that period a demand appears to hâve been made on 
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him by the plaintifl rompany to tum over the money to îiis successor, 
and he seems to hâve promised to pay the same to his successor on or 
before December 31, 1895. On December 26, 1895, the following let- 
ter was written by O. J. Smith, cashier of the Bank of Commerce, 
to Charles E. Ford, cashier of the Union National Bank of Omaha: 

"Grand Island, Neb., 12— 26— '95. 
"Chas. E. Ford, E.sq., Cash., Omaha — Dear Sir: As you know, we stiU hâve 
ahout 25 M. of Zink money, and we hâve the privilège of keeping it for a 
time yet, — just how long I don't know, but I guess until we are ready to pay 
it ont. Now, on Dec. 31 they make an annual statement, & for our good hère 
I don't want it shown up as in our bank, as it is supposed that we haven't 
any Woodmen money. Can I arrange with you to give us a crédit of this 
amt. for a day or two by sending you a note for the amt. & a eheck on the 
same account so you are fuUy proteeted. & you give crédit to the Woodmen 
acct. for the amount for a day or two, & can then issue a eertiflcate showing 
this amount in your bank at that time instead of hère. Mr. Zink & the 
Woodmen board of directors ail understand this, as It has been fully explained 
to them. An early reply will oblige, yours, O. J. Smith, Cash." 

The défendant bank, through its cashier, responded to the afore- 
said letter as foUows: 

"Omaha, Neb., Dec. 27, 1895. 
"0. J. Smith, Cashier, Grand Island, Neb. — Dear Sir: * * * With référ- 
ence to our assisting you in the matter of the Zink money of $25,000, would 
say that we will comply with your request, provided everything is made safe 
to lis; and you can send on the papera, as suggested by you. 

"Eespectfully yours, Chas. B. Ford, Cashier." 

On December 30, 1895, Smith wrote the following letter to the de- 
fendant bank, which contained the specified inelosures, to wit, a note 
and check: 

"Grand Island, Neb., 12— -30— '95. 

"Chas. E. Ford, Esq., Cash.— Dear Sir: Inelosed find our note for $27,269.33; 
also check for like amount. Please make the crédit on your books so you can 
make eertiflcate that there was to the crédit of the Modem Woodmen of 
America on Dec. 31 — '95, the above amount. Don't want Zink's name to ap- 
pear in the eertiflcate. You can arrange It on your books to suit yourself so 
you are perfectly safe. We hâve this matter arranged with the directors of 
the Woodmen ail O. K., so we can pay it out as we like, but don't want to 
show it hère, for our own good, as it is supposed we haven't any of this 
money. Use check to pay note, & return note on Jany. 2 or 3. 

"Truly yours, O. J. Smith, Cashier. 

"Kindly make eertiflcate 31st December, and forward to Zink." 

On December 31 st, Ford, as cashier, replied to the aforesaid letter 
as follows: 

"Omaha, Neb., Dec. 31, 1895. 
"O. J. Smith, Cashier, Grand Island. Neb. — Dear Sir: I hâve yours of the 
30th. I crédit your account with $27,209.33. We will sign a eertiflcate if Mr. 
Zink will send the form that he would like for us to use. • * * 

"Respectfully yours. Chas. E. Ford, Cashier." 

On January 2, 1896, the following letter was written, which con- 
tained the inclosure therein stated, to wit, the note for |27,269.33 : 

"Omaha, Neb., Jan. 2, 1896. 
"O. J. Smith, Cashier, Grand Island, Neb. — Dear Sir: I herewlth inclose 
your note for $27,260.33, the same having been paid by check drawn on this 
bank by the Modem Woodmen oî America. 

"Eespectfully yours, Chas. E. Ford, Cashier." 
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On January 4, 1896, Zink himself wrote the foUowing letter to tlie 
défendant bank, in obédience to the request contained in Ford's let- 
ter of December 31, 1893: 

"Grand Island, Neb., Jan. 4, 1896. 

"Chas. E. Ford, Esq., Oashier, Omaha, Nebraska — Dear Sir: Kindly make 
upon your letter head a certiflcate showing balance in your bank on the 31st 
day of December, 1895, as follows: 'I, Chas. E. Ford, Cashier of the Union 
>;ational Bank of Omaha, Nebraska, do hereby certify that at the close of 
business on the 31st day of December, A. D. 1895, the Modem AVoodmen of 

America had on deposit In this bank the sum of $ , designated "General 

Fund." ' Please forward same to me, and oblige, 

"Yours, respectfully, D. C. Zink, Cashier." 

On the receipt of the letter from Zink inclosing the form of a cer- 
tiflcate which was desired, such a certiflcate was executed by Ford, 
as cashier, the same being the alleged certiflcate of deposit which is 
set forth above in the statement. This certiflcate, on its receipt by 
Zink, was by him transmitted, as it seems, to the plaintiff company. 
There was no évidence introduced, so far as we can discover, which 
tended to show that the défendant bank, or any of its ofScers, had 
any knowledge of the object wLich Zinli or the Grand Island bank 
may hâve had in view in requesting the issuance of the alleged cer- 
tiflcate of deposit, except such as was communicated by the af oresaid 
letters. No oral communication took place between any of the parties 
to the transaction, but the same was consummated by correspondence 
in the manner above shown. And, inasmuch as it was stated in 
Smith's letter of date December 36, 1895, and in his letter of date 
December 30, 1895, that the proposed transaction whereby the plain- 
tiff Company was to receive a fictitious crédit had been "fully ex- 
plained" to the plaintiff's board of directors, and that the Bank of 
Commerce had "this matter arranged with the directors of the Wood- 
men ail O. K.," it is évident that the défendant bank did not issue 
the alleged certiflcate with any intent to deceive, mislead, or defraud 
the plaintiff company. The proof shows without contradiction that 
in issuing the certiflcate the défendant acted, as it supposed, with 
the fnll consent of the plaintiff company for the purpose of benefiting 
the Grand Island bank in some manner. There is no évidence, there- 
fore, to sustain the allégation contained in the reply that the cer- 
tiflcate in question was issued with the intention that it should be 
delivered to the plaintiff company, and that it should rely upon the 
facts stated in the certiflcate as true. That averment of the reply 
is whoUy gratuitous, and unsupported by the évidence. 

In view of the facts to which we hâve adverted, we are of opinion 
that the trial court properly directed a verdict in favor of the défend- 
ant bank. The action, as heretofore shown, was in assumpsit upon 
an implied promise, and to sustain such an action it is necessary 
to show the existence of an indebtedness on the part of the person 
sued, since the law never implies a promise on the part of any one to 
pay a sum of money, unless the proof shows the existence of a debt 
growing out of some transaction, which he is legally obligated to pay. 
In the présent instance it appears that the défendant bank did not 
hâve in its hands on December 31, 1895, any funds belonging to the 
plaintiff company; that the crédit given to it on that day was purely 
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ifictitious; that it was given in reliance upon représentations made by 
Smith tàat the plaintiff understood it to be flctitious, and upon the 
further assurance that the défendant should incur no liability by 
giving the crédit. It goes without saying that under such circum- 
stances the law will not imply a promise to pay a sum of money 
which was never received. This is the view of this very transaction 
which was entertained and expressed by the suprême court of Ne- 
braska in State v. Bank of Commerce of Grand Island, 84 N. W. 406, 
407. 

Nor do we perceive that the défendant bank, on the f acts above de- 
tailed, should be held estopped from showing the circumstances un- 
der which the certiâcate in question was issued, or from showing that 
in point of fact the Modem Woodmen of America had no funds what- 
soever on deposit with it on December 31, 1895. To create an estop- 
pel such as is hère relied upon by the plaintiff company, it is gen- 
erally held that the false statement must hâve been made with intent 
that the complaining party should act upon it, or it must at least 
appear that it was foreseen that he would in ail probability act upon 
it to his préjudice. When there is nothing in the circumstances of 
the case which reasonably indicates that the one who made the false 
statement intended that the complaining party would act in reliance 
upon its being true, the party making it is not estopped from proving 
the truth. Kuhl t. Mayor,' etc., 23 N. J. Eq. 84, and cases there 
cited; Mavenborg v. Haynes, 50 N. Y. 675; Wilcox v, Howell, 44 
N. Y. 398, 402; Bigelow, Estop. (5th Ed.) pp. 570, 629; Bisp. Eq. § 290, 
and cases there cited. Now, in the présent instance the false cer- 
tificate was obtained from the défendant, as already stated, on the 
représentation that the plaintiS's board of directors ail understood 
the transaction, and assented to it; and, however culpable the de- 
fendant bank may hâve been in uttering a false certilicate for the 
purpose of bolstering up the crédit of the Grand Island bank, yet it 
is clear that it did not intend to deceive the plaintiff company, or to 
give utterance to a falsehood on which. it would act to its préjudice, 
or in conséquence of which it would take any action whatsoever. It 
supposed, and with good reason, that the flctitious crédit which it was 
asked to make and certify to was made with the full knowledge of 
the plaintiff's board of directors, if not at their solicitation, and inci- 
dentally for the benefit of the plaintiff company. Under thèse cir- 
cumstances we are persuaded that it would be carrying the doctrine 
of estoppel to an unreasonable limit to hold that the défendant is 
precluded from telling the truth, and is bound to pay its certiflcate 
in fuH. A very différent resuit would probably be reached if the cer- 
tiflcate had been a negotiable instrument, and had passed into the 
hands of an innocent purchaser for value; but we are not cajled upon 
to consider such a case. 

Aside from the foregoing view, it is obvious that, upon the theory 
on which the présent action is brought, there could hâve been no re- 
covery against the défendant bank short of the full amount of the 
certiflcate; and it is apparent from such examination as we hâve 
made of the testimony bearing upon that issue that, if the plaintiff 
company sustained any damage whatever in conséquence of the issu- 
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ance of the certificate, either by postponing action against Zink 
and his suFeties for the space of about six weeks, or by tbe failure 
of Zink to withdraw the fund from the Bank of Commerce, or to 
make an attempt to withdraw it, the amount of such damage, if any, 
was small, and far less than the face of the certificate. It is not at 
ail probable, we think, that the fund could hâve been collected from 
Zink and his sureties or the Bank of Commerce at any time after 
December 26, 1895. The fund was probably lost to the plaintifE prier 
to the latter date. Such actual damages as were in fact sustained 
could, doubtless, hâve been recovered in an action ex delicto for de- 
ceit, on the assumption, of course, that the directors of the plaintilï 
company were ignorant of the circumstances under which the cer- 
tificate was obtained, and on the further assumption that the cer- 
tificate was issued by the défendant, as alleged in the reply, with 
the intention that the plaintiff should rely and act on the facts there- 
in stated, and that it was in fact used by Zink to deceive the plain- 
tifE company, and occasioned it some damage. We are of opinion, 
therefore, that, if a right of action existed, it should hâve been 
brought in form ex delicto, instead of being brought in a form which 
would necessitate the recovery of a speciâed sum, although it might 
be far in excess of the damages actually sustained in conséquence of 
the alleged deceit. The judgment below is afQrmed. 

SANBOEN, Circuit Judge (dlssenting). I agrée with the proposi- 
tion of the majority that an action for damages for deceit could hâve 
been maintained by the plaintifE against the bank on its certificate 
of January 6, 1896, and the facts surrounding its présentation to the 
plaintifE. But that position leads inevitably to the conclusion that 
an action for the money which that certificate déclares that the 
bank held on deposit for the plaintifE on December 31, 1895, could 
also be maintained. An estoppel is a prohibition from denying the 
existence of the facts and the légal conséquences of the existence of 
the facts which one has falsely represented to exist to the damage of 
another. In this case it forbade the bank to deny that on December 
31, 1895, it had $27,269.33 of the money of the plaintiff in its posses- 
sion, and it as conclusively prohibited it from denying the légal effect 
of that fact, namely, its implied promise and its légal liability to pay 
the plaintifE that amount. This action is not based on the theory 
that this money was ever actually deposited in this bank. It rests 
on the fact that the bank falsely represented to the plaintiff, to its 
damage, that it owed it this amount of money on December 31, 
1895, and upon the légal conclusion that it was thereby forbidden to 
deny the truth of its statement. Hence it is that the plaintifE was 
not required to prove that any money was actually on deposit with 
the bank to the crédit of the Modem Woodmen of America, in order 
to raise the implied promise and the légal liability of the bank to pay 
this debt. When the Modem Woodmen of America had proved that 
it relied upon the truth of the statement in that certificate, and that 
it was thereby induced to change its position, to its damage, that cer- 
tificate became as incontestable proof against the bank that the 
facts therein stated were true, and that the necessary légal conse- 
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quences of thèse facts, the implied promise and the légal liability to 
pay, had arisen, as a judgment or a decree to that effect would hâve 
been. When a false représentation raises an estoppel, the injured 
party has a choice of remédies. He may aver the f alsity of the state- 
ment, and recover damages for the deceit, or he may insist upon the 
truth of the représentation, and enforce the rights he would hâve had 
if it had been true. One purchases bank stock for another, but takes 
the certiflcate in his own name. The bank may maintain an action 
against him for damages for the deceit, but it may also refuse to 
avail itself of this remedy, may insist that the false appearance he 
has caused represented the truth, and may collect assessments from 
him who made the représentation just as if it had been true. Horton 
V. Mercer, 71 Fed. 153, 18 C. G. A. 18, 36 U. S. App. 234. One who 
has a first lien upon property represents to another about to take a 
second lien thereon that the latter's mortgage will constitute a flrst 
lien The holder of the second lien may recover damages for this 
deceit, but that is not his only remedy. He may insist that his 
mortgage is a flrst lien, may foreclose it upon that theory, and the 
holder of the flrst lien will not be pennitted to deny either the fact 
or its légal conséquences. Guthrie v. Quinn, 43 Ala. 561; Kuhn v. 
Morrison, 78 Fed. 16, 23 C. C. A. 619, 41 U. S. App. 700. A bank 
States that a check is good when it is not, and one accepts it in pay- 
ment of some obligation of the debtor worth much less Ihan the face 
of the check. He may sue the bank for the deceit, and recover the 
damages he actually sustained. But he is not confined to that rem- 
edy. He has a right to recover of the bank the exact amount he 
would hâve received if its statement had been true. He can recover 
the face of the check. Merchants' Nat. Bank v. State Nat. Bank, 
10 Wall. 604, 645, 19 L. Ed. 1008; Riverside Bank v. First Nat. Bank 
of Shenandoah, 74 Fed. 276, 20 C. 0. A. 181, 88 U. S. App. 674; Farm- 
ers' & Mechanics' Bank of Kent Oo. v. Butchers' & Drovers' Bank, 
16 N. y. 125, 69 Am. Dec. 678. 

Now hère, while the plaintiff had the right to sue the bank, and to 
recover damages for the deceit, that was not its only remedy. It had 
an equal right to maintain an action, and to recover a judgment 
against the bank for the money which it would hâve been entitled to 
receive if the statement in the certiflcate had been true, — the $27,- 
2-69.33, and interest from date of demand or présentation. Indeed, 
under the facts of this case, this certiflcate had exactly the same 
meaning and the same légal effect that Zink's check payable to the 
plaintiff and certifled by the bank would hâve had. It was a certifl- 
cate of the bank that it held $27,269.33 on deposit for its beneflt on 
TJecember 31, 1895. When this certiflcate was presented by Zink 
to the plaintiff, it and its ofiûcers knew that, if that money was there 
to its crédit on December 31, 1895, it still remained there, for they 
had not withdrawn it, and no other party had authority to do so. 
Hence the présentation of the certiflcate to the plaintiff was a plain 
statement of the bank that it was indebted to the Modem Woodmen 
of America at the time the certiflcate was presented in the amount 
stated upon its face. Moreover, this certiflcate does not differ in 
any respect that is material to the liability of the bank to pay the 
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debt it évidences from the usual certificate of deposit, upon which 
ail will concède that an action may be maintained. Such a eei-tifleate 
reads: 

"St. Louis, Aprll 9, 1901. 
"John Smith has deposlted with this bank one thousand dollars in current 
funds, payable to his order on the return of this certificate properly indorsed." 

Of course, such a certificate is a negotiable instrument, while the 
certificate before iis is not. But, if the words "payable to his order 
on the return of this certificate properly indorsed" are stricken froiu 
the instrument, the légal liability of the bank to pay its face to the 
payée — a liability which may be enforced by an action on the instru- 
ment — will still remain. Now, the only différence between such a 
certificate and that in évidence in this case is that the former certi- 
fies that the money was deposlted at some indefinite time in the 
past, without stating when it was there, while the latter certifies that 
it was deposlted at some time in the past, and that it was still on de- 
posit with the bank seven days before the certificate was dated. 
This variance cannot make any material différence in the légal effect 
of the two certificates, and that issued by the défendant is, in my 
opinion, an évidence of indebtedness upon which an action is main- 
tainable to the same extent and in the same way that it is upon a 
certified check, upon a certificate of deposit, or a duebill. A little 
reflection will show that the cashier of a bank, when he certifies a 
check or issues a certificate of deposit, is always stating a past trans- 
action, — that money has been deposlted, that the bank has become in- 
debted. He usually writes his certificates of deposit in that form, 
and his certificate in this case stated only what he was accustomed 
to state whenever he issued a certificate of deposit. If the plaintiff 
had been a party to, or had been aware of, the mischievous acts 
which led to the issue of this certificate, those acts would hâve con- 
stituted a défense to it. But it was not. It stands in the same rela- 
tion to the bank that the purchaser of a certified check or of a cer- 
tificate of deposit is placed. The latter purchases the certificate in 
good faith, in reliance upon the truth of the statement it contains. 
The plaintiff took this certificate in good faith, in reliance upon the 
truth of the statement it contained that the bank was indebted to it 
in the amount of its face, and for this reason it forbore to collect its 
debt of Zink and the Grand Island bank, the parties that really owed 
it. It received the certificate in good faith in payment of Zink's 
debt, and permitted him, his sureties, and the Grand Island bank to 
escape payment on account of its reliance upon the indebtedness of 
the Omaha bank. Thèse facts estopped the latter bank from proving 
the falsity of its certificate. 

Ford and the bank cannot escape from this estoppel because they 
did not intend to induce the plaintiff to act upon the certificate. An 
actual intent to deceive, or to induce another to act on a false repré- 
sentation, is not essential to the création of an estoppel. It is sufQ- 
cient that the natural and probable effect of the misrepresentation 
was to deceive others, and to induce them to change their position in 
reliance upon it. Such a misstatement begets a conclusive presumi)- 
tion that he who makes it intends thereby to deceive, and to induce 
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others to act upon it, under the familiar rule that every one is pre- 
sumed to intend the natural conséquences of his acts. The true rule 
is ihat, if a man so conducts himself, whether intentionally or not, 
that a reasonable person would infer that a certain state of things 
existed, and the latter acts upon that inference, the former will aft- 
erwards be estopped from denying it. Bigelow, Estop. (5th Ed.) 634; 
Cornish v. Abingdon, 4 Hurl.'& N. 549; Barnes v. Kailroad Co., 54 
Fed. 87, 89, 4 C. O. A. 199, 201; Paxson v. Brown, 10 C. C. A. 135, 
61 Fed. 874, 882; Caimcross v. Lorimer, 3 Macq. H. L. Cas. 828; Dick- 
erson v. Colgrove, 100 U. S. 578, 582, 25 L. Ed. 618; Kirk v. Hamilton, 
102 IT. S. 68, 75, 26 L. Ed. 79; Evans v. Snyder, 64 Mo. 516; Pence v. 
Arbuckle, 22 Minn. 417; Crçok v. Corporation of Seaford, L. R. 10 
Eq. 678; Faxton v. Faxon, 28 Mich. 159; Cooper v. Schlesinger, 111 
IJ. S. 148, 155. 4 Sup. et. 360, 28 L. Ed. 382; Kiefer v. Rogers, 19 
Minn. 32, 36 (CtII. 14); Slim v. Croucher, 1 De Gex, F. & J. 518; 
Litchfield y. Hutchinson, 117 Mass. 195, 198; and cases cited in 
Barnes v. Raihvay Co., 4 C. C. A., at page 202, 54 Fed., at page 90. 

Now, the Omaha bank, when it issued this certiflcate, did so con- 
duct itself that any one who saw it would naturally and inevitably 
conclude that that bank was indebted to the plaintiiï, and would con- 
fldently act on that belief. Thèse facts were sufQcient évidence of 
intention to sustain the estoppel. But this was not ail. This certifl- 
cate was not issued to inform those who knew the state of thèse 
accounts. It was not issued to educate the cashier of the Grand 
Island bank or Zink. It was issued for the sole purpose and with the 
sole intent of misleading and deceiving those who did not know the 
condition of thèse accounts, and with the intent to induce them to 
act or to refrain from acting in reliance upon this certiflcate. Ford 
intended — and in this transaction Ford was the bank, because he 
was the officer to whom the duty of examining and certifying the 
state of its accounts was intrusted, and what Ford intended the bank 
intended — Ford intended that this certiflcate should deceive the mem- 
bers of the Modem Woodmen of America and the customers of the 
Grand Island bank, and that it should induce them to act, or, rather, 
to refrain from acting, to refrain from collecting from the Grand 
Island bank this |27,269.33, and other amounts which that bank owed 
until it was too late. The two banks and Zink entered into a con- 
spiracy to misrepresent to the members of the plaintifl: and the cus- 
tomers of the Grand Island bank the state of the accounts of thèse 
two banks with the plaintiff. In pursuance of that conspiracy, for 
that purpose, and with the intent to deceive thèse parties, and to in- 
duce them to refrain from enforcing their rights, and with no other 
intent, the Omaha bank issued this certiflcate. Does it lie in its 
mouth now to say that its falsehood was more deceitful and more 
effectuai to accomplish its purpose than it intended it should be; 
that it not only deceived and defrauded the lay members of the plain- 
tif!:, but also its officers, whom it supposed, from the false statement 
of one of its co-conspirators, to be participes criminis in its nefarious 
scheme? I think not. One who Ares his gun into a crowd, and kills 
a man, is not guiltless because he did not intend to harm that man, 
but meant to kill another. One who falsely certifles a check, which 
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0. takes in reliance upon the certiflcate, cannot escape the estoppel 
because he did not intend to deceive G., but thought to cheat D. ; 
and the Omaha bank ought not to escape this estoppel because its 
purpose and intent were to deceive the lay members of the plaintiff's 
organization, while its false certiflcate not only accomplished that 
purpose, but went further, deceived the officers of the corporation, 
and induced the plaintiff to do the very thing which the bank in- 
tended that its certiflcate should induce others to do, — induced it to 
refrain from collecting the obligations of the Grand Island bank un- 
til it was too late. In my opinion, the facts in this case présent 
every élément of an équitable estoppel; the certiflcate itself is an 
évidence of a debt upon which an action can be maintained, and the 
judgment below ought to be reversed. 



NASHUA SAVINGS BANK v. ANGLO-AMEBICAN LAND-MORTGAGB & 
AGBNOY (X)., Limited. 

(Circuit Court of Appeals, First Circuit. April 24, 1901.) 

No. 303. 

1. EVIDBNCK— AUTHENTICATION OP FORBIGN StATUTES. 

In an action by a corporation of Great Britain agalnst a stoclcholder to 
enfoTce liability for unpaid assessments on the stoclc, the statutes govern- 
ing such liability are suffleiently authenticated and proved by the tes- 
timony of an English solicitor, familiar with company law, and who was 
also a director In the company, stating under what acts it was organized, 
aud that copies which he produced were copies of such acts, and also that 
they were putalished by governmental anthority. 

2. Appkal—Review— Questions Prbsented bt Ebcord. 

Where the record on a writ of error from the circuit court does not 
purport to contain ail the évidence, or ail the material évidence, the ques- 
tions whether the court erred in refusing a request to direct a verdict for 
défendant, or in directing a verdict for plaintiJï, cannot be considered. 
8. Same — Pkbsumptions— Failukb op Record to Snow that It Contaiks All 
THE Evidence. 

In an action by a foreign corporation against a stoclïholder to recover 
an assessment made on his stocls, the fact that no évidence was ofEered 
by plaintifC to show that it was insolvent when the assessment was made, 
or that such call or assessment was made for the benefit of creditors or 
in payment of debts, does not preclude a recovery, where, under the 
statutes governing the corporation, calls might legally be made for other 
purposes; and where, on appeal from a judgment for plaintifC, the record 
does not purport to contain ail the évidence, it must be presumed that 
due proof was made of the regularity of the corporate meetings and of the 
calls. 

4. FOREiaN CORPOKATION — ACTION AGAINST StOCKHOLDER TO ReCOVER ASSESS- 
MENT— LaW Governing Liability. 

In an action by a foreign corporation In a court of the TJnited States 
against a stockholder to recover a call made upon his stock, which by the 
statutes under wbich the corporation was organized is made a debt from 
the stockholder to the corporation, for which the corporation is also given 
a lien on the stock, the plaintiff Is not restricted to the forfeiture and 
sale of defendant's stock, because that is the only remedy provided by the 
laws of the state in which the action is brought, but may enforce defend- 
ant's Personal liability, Strictly speaking, such action is not based upon 
the foreign statute, but on the contract voluntarily made by the défend- 
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ant -when he beeame a stockholder, of whieh such statute defining the 
liability of stockliolders becaïue a part. 
6. Action — Form — Assumpsit. 

The EngUsh companies act (25 & 26 Vict. c. 89, § 10) provides that "ail 
moneys payable by any member to the company in pursuance of the con- 
ditions and régulations shall be deemed to be a debt due from such mem- 
ber to the company; and In England and Ireland to hg in the nature of a 
specialty debt." Eeld, that assumpsit was the proper form of action in a 
court of the United States to enforce the liability of a stocliholder to a 
company organized under such acts for a call made npon his stock pursu- 
ant to the provisions thereof. 

Aldrich, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

John S. H. Frink, for plaintiff in error. 

Omar Powell (Gilbert A. Davis and Daniel L. Cady, on the brief), 
for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, District 
Judges. 

BROWN, District Judge. This writ of error is to review the rul- 
ings of the circuit court in an action of assumpsit by the Anglo- 
American Land-Mortgage & Agency Company, Limited, a corpora- 
tion of Great Britain, to recover from the Nashua Savings Bank, 
a New Hampshire corporation, a stockholder in the Anglo-American 
Company, unpaid assessments upon stock. A verdict was directed 
for the plaintiff below, now défendant in error. 

The flrst exception requiring considération relates to the suffl- 
ciency of proof of the statutes of Great Britain that govern the 
Anglo-American Company, and also provide that "ail moneys pay- 
able by any member to the company in pursuance of the conditions 
and régulations shall be deemed to be a debt due from such member 
to the company; and in England and Ireland to be in the nature 
of a specialty debt." 25 & 2© Vict. c. 89, § 16. We are of the opinion 
that the statutes were sufflciently authenticated by the déposition 
of an English solicitor familiar with company law, and a managing 
director of the Anglo-American Company. He states under what 
laws the company was organized, refemng to them by their titles, 
and testifies that he produces copies of the acts, and also that "thèse 
copies are issued by authority, being printed by her majesty's printer, 
and are as such by law receivable in évidence without further proof." 
We. hâve, theref ore, évidence from a compétent witness not only that 
the documents are copies of the laws under which the company was 
organized, but also évidence aathenticating printed copies of thèse 
laws. The witness does not, as counsel contend, simply produce 
certain transcripts which he says prove themselves, but states upon 
his own authority that they are copies of the laws, and also by his 
oath authenticates the documents as oiBcial copies. This proof is 
ample. Church v. Hubbart, 2 Cranch, 238, 2 L. Ed. 249 ; Ennis v. 
Smith, 14 How. 426, 14 L Ed. 472; Hall v. Costello, 48 N. H. 176; 
Kennard v. Kennard, 63 N. H. 303; State v. Davis, 69 N. H. 350, 41 
Atl. 26T; Barrows v. Downs, 9 E. I. 446; The Pawashick, 2 Low. 
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142, Fed. Cas. No. 10,851. The plaintiff therefore clearly proved 
that the défendant, as a stockholder, voluntarily assumed such lia- 
bility as is set forth in the portion of the statute we hâve quoted. 

The majority of the court are of the opinion that, as the record 
does not purport to contain ail the évidence, or ail the material évi- 
dence, the questions whether the circuit court erred in declining 
the defendant's request to direct a verdict for the défendant, aud 
whether that court erred in directing a verdict for the plaintilï, 
cannot be considered. City of Providence v. Babcoclv, 3 Wall. 240, 
244, 18 L. Ed. 31; Eailroad Co. v. Cox, 145 U. S. 593, 606, 12 Sup. 
et. 905, 36 L. Ed. 829; Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 
571, 40 L. Ed. 746; Yates v. U. S., 32 C. C. A. 507, 90 Fed. 57, 6'2. 

It appears from the record that the plaintiff introduced no évi- 
dence that the plaintiff corporation was insolvent at the time of 
raaking the calls or assessments sued upon, or that the call or asscss- 
ment was made for the benefit of creditors or in payment of its 
debts; but this statement does not cover ail the purposes for which 
calls might be made legally, and the statement that this proof was 
absent does not malce it appear afflrmatively that other and suffl- 
cient proof was not presented. It does not appear that the call was 
not regularly made, and for proper purposes. The objection made 
upon the motion to direct a verdict that the déclaration contained 
no averment or allégation upon what conditions the plaintiff was 
authorized to make such calls or assessments does not raise the ques- 
tion of the sufiiciency of proof that the call was duly made. We 
are bound to assume, upon this incomplète record, that the proofs 
of the regularity of this call were sufiicient. The necessity for ap- 
plying in this case the rule of law that regularity of proceedings 
in the trial court shall be assumed until the contrary appears is shown 
by the fact that the learned judge, in his remarks prelimlnary to the 
direction of a verdict, referred to évidence not presented hère, and 
stated that there was no doubt that the call for the assessment was 
properly proven, and also that no question was made as to the regu- 
larity of the meetings of the directors. As the majority of the court 
are of the opinion that we are bound to assume upon this record 
that due proof was made of the regularity of the corporate meetings 
and of the calls, we are of the opinion that the question whether 
we are to accord to the corporate proceedings of a foreign and alien 
corporation the same presumption of regularity that exists in respect 
to domestic corporations does not arise upon this record. 

The remarks of the learned judge in directing a verdict for the 
plaintiff were simply explanatory of the views of fact and law that 
led him to take that course, and were not subject to exception. The 
court itself determined the issues; and the question whether it erred 
in so doing can be determined only upon a complète record of the 
évidence, or upon a record containing ail material évidence. This 
record is not shown to be such. 

We think that only two substantial questions are presented, — 
the first, as to the sufficiency of the proofs of the English statutes, 
which we hâve considered; and the second, the question whether 
the Company, in seeking to enforce the payment of calls, is restricted 
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to the sale and forfeiture of the defendant's shâres, in accordance 
with the law of New Hampshire. We are clearly of the opinion that 
it is not. The présent action is not, strictly speaking, founded upon 
an English statute, but upon an obligation voluntarily assumed by 
the défendant as a stockholder. The English statute that became 
a part of the charter of the company defines the liability of the 
stockholder, but it is the act of the défendant in voluntarily assum- 
ing this liability by the purchase of its stock that is the basis of the 
présent action. Eailway Co. v. Gebhard, 109 U. S. 537, 3 Sup. Ct. 
363, 27 L. Ed. 1020; Hawkins v. Glenn, 131 U. S. 329, 9 Snp. Ct. 
739, 33 L. Ed. 184; Webster v. Upton, 91 U. S. 69, 23 L. Ed. 384; 
Kelfe V. Rundle, 103 U. S. 222, 226, 26 L. Ed. 337. Though it ap- 
pears by the articles of association that the company has a lien upon 
the shares of a stockholder, and may enforce such lien by sale or 
forfeiture, yet this is not the exclusive remedy; for, by the statute, 
vi^hich has become a part of the articles of association, and to which 
it has consented, the bank became liable, also, as for a debt. The 
company therefore has two concurrent remédies, and was strictly 
within its right in electing to proceed by an action at common law 
instead of by sale and forfeiture. If we assume that the question 
of the form of action properly arises upon this record, the exceptions 
which relate to the form of action must be overruled, since we are 
of the opinion that indebitatus assumpsit was the proper form of 
action. 2 Chit. PI. p. *53; Gould, PI. c. 3, § 19; Pullman v. Upton, 
96 U. S. 328, 24 L. Ed. 818; Mandel v. Cattle Co., 154 111. 177, 40 N, 
E. 462, 27 L. E. A. 313. The judgment of the circuit court is afflrmed. 

ALDRIOH, District Judge (dissenting). The plaintiff is an alien 
business company organized under what are known as the "English 
Companies' Acts," and I disagree with my associâtes upon the ques- 
tions as to the sufiQciency of the évidence to warrant a verdict, and 
as to what is shown by the record, and as to presumptions of évi- 
dence below not stated in the record. In this case, at the close of ail 
the évidence, contrary to the situation in Hansen v. Boyd, 161 U. S. 
397, 16 Sup. Ct. 571, 40 L. Ed. 746, cited in the majority opinion, the 
défendant moved the court to direct a verdict in its favor upon the 
pleadings and évidence in the case; and, if under such circumstances 
the appellate court must assume that the court below had before it 
sufBcient évidence to justify its ruling, it can never review the ques- 
tion whether the évidence there was sufflcient to justify a verdict for 
the plaintiff. Moreover it is expressly shown by the record that 
"the statutes, mémorandum, and articles of association, certiflcate 
of stock, and Frederick H. Ramsden's testimony constitute ail the 
évidence bearing upon the question of the plaintifl's incorporation 
and organization"; and the record expressly négatives the présence 
of certain other proofs which I maintain were necessary and essen- 
tial to plaintiff's case. So, as I view the record, it is one which 
purports to présent ail the proofs material to the question of suflS- 
ciency of évidence. The essential question hère is whether there 
was évidence suflQcient to warrant the verdict, and upon that ques- 
tion we must look to the record, and cannot look beyond. The mo- 



768 108 FEDERAL REPORTER. 

tion below and thé exceptions raised that question distinctiy, and 
the case, coming hère upon such exceptions based upon such. a mo- 
tion, called for ail the évidence; and we are bound to assume that 
it is ail hère, and inquire whether, upon the évidence disclosed by 
the record, the verdict was warranted. I dissent upon the ground 
that upon the évidence below, as shown by the record, unaided by 
presumptions of regularity of corporate proceedings, and presump- 
tion or intendment in favor of business necessity, there is no sulB- 
cient évidence to v^farrant the verdict. Aside from presumption the 
plaintilï's case is a mère shadow, with no évidence to show that it 
is anything more than a paper organization, — a mère fiction. There 
is no évidence to show that the corporation ever did business; that 
it has any debts behind it or business before it; and coming hère 
and- bringing its suit where it is net maintained as a matter of right, 
but upon grounds of international comity only, presumptions of cor- 
porate regularity and business necessity should not be accorded to 
it in order to establish or aid a recovery, but, on the contrary, for 
abundant reasons the corporation should be required to prove its case 
by afflrmative évidence, not alone of a regular call, but of a regular 
organization, regular corporate proceedings, and compliance with ail 
the requirements of the home statute; and évidence that the company 
has either done business and needs money to pay debts, or is a going 
concern and needs money for legitimate business purposes within 
the scope of the line expressed in the articles of association. A care- 
lul examination of the record and observations of the court below 
in directing a verdict show that the learned judge disposed of this 
case there upon the idea that it was only necessary, to make out 
its case, for the plaintiff to show a formai organization, that the 
défendant was a shareholder, and that the particular call npon the 
défendant below was regular on its face; and the majority opinion 
of my associâtes proceeds upon the idea that, as it does not appear 
that the call was not regular and for proper purposes, the verdict 
should stand, and so, in effect, accords to the plaintiff a presump- 
tion that the corporate proceedings were regular, and that the call 
was for proper purposes. It is from this view, and the effect of it, 
that I dissent. 

I am fully persuaded that a plaintiff ought not to recover, under 
the circumstances of this case, on the meager proofs presented. 
Though the share subscriptions are nearly 10 years old, there 
is no évidence that this company ever did a dollar's worth of busi- 
ness, or intends to do a dollar's worth of business, or that share- 
holders other than the foreign shareholders who failed to register 
their address at the home oflQce hâve ever been called upon, or that 
it is ever proposed to call upon other shareholders. Proofs as to 
other shareholders were treated below as entirely unnecessary to the 
plaintiff's case, and immaterial to the defendant's case, as will be 
seen by référence to assignment of error 17, where it was said, sub- 
ject to exception: "It is of no sort of conséquence, so far as this 
case is concerned, what happened about other calls or assessments ;" 
and the view of the court below in this respect is further illustrated 
by référence to the record, where, subject to exception, it was said, 
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upon a question as to the introduction of an extract from tlie Com- 
pany records for the purpose of showing that the Nashua Savings 
Bank was a shareholder: "I will rule that, if the entire record were 
hère, I should not allow anything read except this. This appears 
to be the entire record relating to this défendant." And by référ- 
ence to assignment of errors 6, 7, and 15, including, of course, as- 
signment 17, already referred to, it will be seen that the case was 
treated as one in which it was only neeessary for the plaintiff to show 
a corporation de facto. 

Quite aside from the alien character of the situation presented, 
which I shall consider later on, and notwithstanding that, under the 
English and American authorities, it is neeessary, to an enforce- 
ment of a contract of this character, that ail the shareholders should 
be treated alike, and that the call should be regularly authorized 
and made, and impartial and uniform among ail subscribers, — see 
Cook, Stock & S. §§ 113, 114, and notes; 23 Am, & Eng. Enc. Law 
808 (5), and notes; Mor. Priv. Corp. § 154; Telegraph Go. v. Burn- 
ham, 79 Wis. 47, 47 N. W. 373, — the question as to other calls was 
treated as unessential and altogether immaterial and unnecessary 
to the plaintiff's case. Again, aside from the alien phase of the sit- 
uation, where, as in this case, the subscription contract by fair im- 
plication contemplâtes a strict performance of the statutory require- 
ments and a strict compliance with the association régulations, or 
where, as in this case, the statute (Vict. 25 & 26, c. 89, § 16) makes 
the proceedings and records binding under certain formalities and 
conditions, compliance with the statutory and association régula- 
tions becomes an implied condition précèdent to liability, and per- 
formance and compliance must be shown, — as, to illustrate, where 
the capital is flxed at a certain amount, the law implies that the 
capital shall ail be taken before the corporation can enforce a call 
against a single shareholder (Mor. Priv. Corp. [2d Ed.] § 137, and 
authorities, note 1, p. 140) ; or, as, where the charter provides that a 
certain amount shall be subscribed before the call, a subscription is 
a mère offer until the amount is subscribed, and the entire amount 
must be subscribed in good faith, and must not be flctitious (Id. 
§ 141); or, as, where shareholders are to pay when required by a 
vote of the board of directors, there is an implied condition précèdent 
to liability that a regular call shall be made upon ail the share- 
holders, and this is so even where there is no express provision 
in the charter or contract of subscription (Id. § 143), and this is upon 
the idea that the shareholders mutually agrée to contribute capital 
when certain persons shall hâve made a call in a certain manner, 
and not before (Id. § 155); or, as, in an action against a shareholder 
to recover the amount of a call, the plaintiff must allège and prove 
both that the défendant is a shareholder, and that ail conditions 
précèdent to his liability hâve been performed (Id. §§ 141, 158; Turn- 
pike Corp. v. Valentine, 10 Pick. 142; Fry's Ex'r v. Eailroad Co., 
2 Metc. [Ky.] 314, 323, 324). And this is because the agreement of 
the shareholder is to contribute after an authorized call has been 
made by properly elected agents, and, until such a call has been 
made, a condition précèdent to his liability romains unperformed. 
108 F.— 49 
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Mor. Priv. Gorp. § 150. So, upon tte same principle, vrtiere the sliar& 
subscription is payable in pursuance of conditions and régulations, 
and where the certiflcate is expressly made subject, as in this case, 
to the articles of association and the rules and régulations of the 
Company, performance and compliance should be required to be 
shown by proper, affirmative proofs, rather than allowed to stand 
upon presumption and intendment. 

That part of section 16, c. 89, Acts 25 & 26 Vict., to which 
the majority opinion refers as establishing the voluntarily assumed 
liability of the défendant, was doubtless only intended to déclare 
and prescribe the nature of the remedy; that is to say, that the sub- 
scription should be deemed a debt due from him, and in the nature 
of a specialty debt in England and Ireland, to be recovered by an 
appropriate action. But, however that may be, it is sufflcient for 
my purpose to say, whether it was intended to fix liability or to dé- 
clare the nature of the remedy, it in express tenus makes moneys 
payable by members "in pursuance of the conditions and régula- 
tions," thereby recognizing and expressing what is always read into 
such contracts, whether expressed or not, — ^that liability is incident 
to and conditioned upon fulflllment by the other party, by com- 
pliance with statutory and associate régulations; and compliance 
and performance therefore become a substantive élément of the 
plaintifs case, to be established by évidence. Even if the record 
discloses sufflcient évidence of the face regularity of the calls, which 
I deny, there is no pretension in the record or in the majority opin- 
ion that there was any évidence that the calls were authorized by 
the resolution which the statute and the articles of association con- 
template, or that the calls were uniform or necessary to pay debts 
or to do corporate business, or that there was any évidence showing 
whether the corporation was going or winding up, whether this at- 
tempt to recover is for corporate purposes, or whether the detached 
and incomplète extracts from the record are remuants of an ex- 
ploded and defunct expérimental association in the hands of specu- 
lators who found them in an attic. I am not contending against 
shareholder contract liability, as a gênerai proposition, but that a 
plaintiff should be required to show that it has done the things 
which the statute and the contract contemplate should be done in 
order to mature the liability; that the recovery should be upon sub- 
stance, rather than upon shadow. The corporate fleld of the last 10 
years is strewn with wrecks of spéculative associations, wrecks of 
corporations organized to do ail sorts of things, — ail the way from 
making cork from wood pulp to extracting gold from the seas. Kec- 
ords of such corporations can be had by the flnding. The back 
rooms of vacated offices are fllled with records and débris of expéri- 
mental and defunct corporations, — some with records complète up- 
on their face, and ornamented certiflcates of stock fair to look upon, 
which never started business, and others with incomplète records and 
partially fiUed subscription lists, ranging from one subscriber to 99 
per cent, of the whole, which hâve attempted business and failed; 
and the length of struggle for life and the time of ultimate death are 
variously and mysteriously marked. If a case can be made out by 
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simply showing organization, and presenting a fragmentary extract 
showing a single subscription, and a scrap frona the records showing 
a single call by a corporation wliich never did business, and never 
proposes to do business, and which carries, perhaps, two or three sub- 
scriptions for shares, only, the door is open to abuse, and recovery is 
easy and convenient for those who may hunt up and get possession of 
the records of wrecked and defunct corporations; but, to my mind, the 
corporate right of recovery upon a naiied subscription contract should 
not be, and is not, so arbitrary, absolute, and conclusive as to justify 
a verdict founded upon such a meager and unsubstantial showing. 
In my view, the defendant's motion for a verdict for want of évidence, 
and its contention against the verdict on the ground of insuiïicient 
proofs and évidence, and its exceptions to the ruling denying the 
flrst and to granting the second, sufQciently raise the question, and 
therefore demand considération at the hands of this court; and the 
particular manner in which the question is raised Is pointed ont fur- 
ther on. 

This organization is a mère business arrangement, having none 
of the formalities of judicial proceedings, and not ail of the formali- 
ties of corporate proceedings incident to our own statutory corpora- 
tions; but, before entering upon a discussion of the particular ques- 
tion as to the alien character of the plaintiff, and the measure of 
proof to be required in a case like this, and as bearing thereon by 
analogy, I désire to point out the caution with which courts receive 
and enforce even the solemn judgments in personam of courts of 
alien countries. The particular question is one of substance and 
one of vast practical importance. It relates to the measure of proof 
to be required in respect to corporation or company necessities, and 
in respect to the regularity of corporate or company proceedings, 
including that of assessment calls upon stockholders in an alien coun- 
try, where enforcement of alien rights is sought on grounds of inter- 
national comity. And, as bearing upon this question, by reason of 
the force of analogy, we must keep in mind the caution exercised by 
courts of ail countries in respect to accepting without proper proof 
the solemn statute laws of another and an alien country, as well 
as the reluctance with which the courts of the various countries hâve 
accepted as conclusive even judgments in personam of courts of for- 
eign and alien countries. The opinion of the suprême court by 
Mr. Justice Gray in Hilton v. Guyot, 159 U. S. 113, 16 Sup. Gt. 139, 
40 L. Ed. 95, présents an exceedingly interesting and valuable his- 
torical and judicial review of the principles of international law in- 
volved in the question as to the crédit and eflect to be given to judg- 
ments of foreign countries, and of the rules of comity and justice 
which should control their enforcement. That case involved a judg- 
ment of a court of the French republic having gênerai jurisdiction, 
which was sought to be enforced in the courts of the United States 
against a citizen of this country, and, as a resuit, it was treated as 
not entitled to the fuU crédit which is accorded to judgments of the 
courts of our sister states; but, upon reasoning in respect to inter- 
national conditions, it was said, in efifect, if it appears from the 
judgment that it was rendered by a compétent court, having juris- 
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diction of the cause and of the parties, and upon due allégations and 
proofs, and an opportunity to défend, and the proceedings are ac- 
cording to the course of a civilized jurisprudence, and are stated 
in a clear and formai record, that the judgment is prima facie évi- 
dence, at least, of the tmth of the matter adjudged, and conclusive 
of the merits, unless spécial ground is shown for impeaching it, or 
by the principles of international law, and by the comity of our own 
country, it is not entitled to full crédit and faith. Thus it will be 
seen that, before the foreign judgment is accepted as prima facie 
évidence, it must appear as a substantive part of the plaintiiï's case— 
not irregularities shown by the défendant, not want of jurisdietion 
and due allégations and proofs and lack of opportunity to défend 
shown by the défendant, or that the proceedings were not accordîng 
to the course of civilized jurisprudence shown by the défendant ; but 
it must appear in the plaintiiï's case — that the judgment was ren- 
dered by a compétent court, and one having jurisdietion of the cause 
and the parties, and one founded upon due allégations and proofs 
and opportunity to défend, and that the proceedings are according 
to the Course of a civilized jurisprudence, and that they are stated 
in a clear and formai record; and when this is made to appear by 
the plaintilî a judgment will be accepted as conclusive, unless the 
défendant shows ground for impeaching it, like fraud or préjudice, 
or that by the principles of international law, or by the comity of 
our own country, it is not entitled to crédit and effect. To illustrate 
by taking an extrême view in respect to international comity, in 
France a judgment of a foreign country sought to be enforced there 
is subject to an examination on its merits, — au fond, — on the view 
that judgments in favor of a foreigner against a Frenchman by a 
foreign court are subject, when exécution of them is demanded in 
France, to the revision of the French tribunals, which hâve the right 
and the duty to examine them both as to the form and as to the 
merits. Of course, such a rule does not obtain between this country 
and Great Britain, and is only referred to as showing the measure 
of judicial caution exercised in respect to assumptions of conclusive- 
ness and regularity when foreign and alien situations are presented. 
So it is seen that foreign judgments are received and enforced with 
caution. And it is a vast step from a judgment of a court of gênerai 
jurisdietion, founded upon notice to the adverse party and actual 
trial, which is to be received with caution and upon certain proofs, to 
the binding force of proceedings of private foreign corporations or 
corporate companies. The contractual liability of stockholders under 
an English corporation or company like that in question is not like the 
contractual liability existing under the constitutions and statutes of 
our sister states, like that of Kansas or Ohio or Minnesota, which 
we are so frequently called upon to consider, for the reason that under 
thèse constitutions and statutes the liability of the stockholder ré- 
sides in the express provision of the constitution or of the statute 
of the State, while the English statutes simply provide for the organ- 
ization of the corporation or company, and authorize liability to be 
created by corporate or company action. In the flrst instance the 
liability results from the provisions of the constitution and the stat- 
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utes, while in the second instance the liability, if it exista, is created 
by the acts of the parties, and under such circumstances enforce- 
able liability can only be created by lawful and regular corporate 
and statutory proceedings, which must be shown, and ought not, and 
cannot with any measure of safety, be presumed. When called upon 
to enforce against stockholders the Kansas constitutional and statu- 
tory contract the right of enforcement dépends upon the judgment 
against the corporation, and enforcement proceeds upon the idea that 
ail of the stockholders hâve been concluded by the judgment based 
upon service upon the corporation. Under statutes like that of Ohio, 
we hold that enforcement by a fédéral court of the constitutional lia- 
bility created by a sister state is conditioned upon a joinder of ail the 
stockholders and the corporation, and proof that the contemplated 
statutory ascertainments hâve been made; and, under statutes like 
that of Minnesota, enforcement is upon condition that the statutory 
and équitable requirements hâve ail been complied with. And there 
is, as it seeras to me, and as has been observed, a wide différence be- 
tween an express constitutional or statutory provision vi'hich créâtes 
a liability from the stockholder to the creditor, and a permissive 
business arrangement under the statutes of Great Britain, vehere 
the liability is to be created by corporate vote or régulation. 

The acts referred to in the record are varions acts of Victoria, 
and among thera is an act for the incorporation, régulation, and 
winding up of trading companies and other associations, with amend- 
ments; another, an act to amend the companies' acts; others, in re- 
spect to banking associations. But the plaintiff company was or- 
ganized under the companies' acts. Thèse acts provide that certain 
persons may associate themselves together for a lawful purpose; 
that the liability of the members may be limited to the amount un- 
paid on the shares, or to such amount as the members may re- 
spectively undertake, by the mémorandum of association, to con- 
tribute to the assets of the company in the event of its being wound 
up; and, in case the company is formed on the principle of having 
the liability of its membera limited to the amount unpaid on the 
shares, that various things shall be done and registered, and among 
other things to be stated and registered is the object for which the 
proposed company is established. It aiso provides that certain modi- 
fications of the conditions may subsequently be made. It provides 
that the articles of association shall be printed, and, whon certain 
other things shall be done, that the articles shall be registered, and 
that when thèse statutorily required things are donc the articles 
shall be binding upon each member of the company, and that ail 
raoneys payable by members shall be deemed a debt due from such 
member to the company, and in England and Ireland to be in the 
nature of a specialty debt. It provides for passing spécial resolu- 
tions by a majority of not less than three-fourths of the members, 
under certain and various conditions. The mémorandum of asso- 
ciation in question describes the purposes of the entei-prise and va- 
rions othei" things, and in an amended article it is provided that the 
directors may from time to time make such call as they may think 
fit upon the members in respect of ail moneys unpaid on their shares. 
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But it is understood from paragraph 10 of the amended articles that 
the calls are to be authorized by résolutions of the directors or of 
the association. The articles also provide that the number of di- 
rectors shall not be less than 3 nor more than 10; that each director 
shall own 50 shares, at least, in the company; and that the office 
shall be vacant if he ceases to own in his own right at least 50 
shares, or if he hold any other office or place of profit under the 
company, or if he be absent from the meeting as provided under 
the articles, or if he be adjudged bankrupt, or if he suffers his estate 
to be vested in any person for the beneflt of his creditors or com- 
pounds with his creditors or suspends payment, or if he is individually 
concerned in or participâtes in the profits of the company, or if he 
participâtes in the profits of any work done by the company. It 
is also provided by the articles of association that the directors shall 
cause minutes of varions things to be made in books provided for 
the purpose, and, among other things, of ail orders made by the di- 
rectors and committees of directors, and of ail resolutions and pro- 
ceedings of meetings of the company. And, by the express terms 
of the defendant's certiflcate of stock, the holder's rights are made 
subject to the articles of association and the rules and régulations 
of the company. 

The pleadings in this case, among other things, put in issue the 
question whether the corporation was ever duly organized, — whether 
ail the shares necessary to enable the corporation to be duly and 
regularly organized hâve been subscribed to; and, among other 
things, the défendant in its pleadings set out that "the assessments 
attempted to be coUected in this suit are invalid, unlawful, and 
unauthorized." It appears from the record that the plaintiff intro- 
duced no évidence whatever that the plaintiff corporation was in- 
solvent at the time of making the calls or assessments sued for, or 
at the time of the bringing of this suit, or that the call or assessment 
was made for the beneflt of its creditors or in payment of its debts. 
The fifth assignment of error, under paragraph 4, is upon the ground 
that the déclaration contains no averment or allegatipn that the 
call or assessment was necessary to pay the debts of the company, or 
was made for the beneflt of its creditors, and that it contains no aver- 
ment or allégation upon what condition the plaintiff was authorized 
to make such calls or assessments, and to coUect the same. So it ap- 
pears that there was no allégation as to the flnancial condition or 
financial necessities of the corporation, and no évidence of its in- 
solvency, or of the necessity for a call for actual business purposes, 
and that there was no évidence that the various conditions and re- 
strictions contained in the various statutes and in the various arti- 
cles of association had been complied with, and that there was no 
allégation or proof whether the company was engaged in business 
or had ceased to do business, or that the call was made upon ail the 
members of the company alike. 

The fifth gênerai assignment of error is that the court erred in 
denying the motion of the défendant to direct a verdict for the de- 
fendant on the pleadings and évidence in the case. The nineteenth 
assignment goes to error in directing a verdict for the plaintiit. Va- 
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rîous grounds are stated, and, among otters, that in assignaient 28, 
which goes upon thé ground that there was no évidence in the case 
that this suit was instituted and carried on for the beneflt of the 
creditors of the plaintifif, or that this call or assessment was made 
for the payment of debts or other obligations of the plaintiff; and, 
under assignment 29, that, in the absence of express promise to pay 
on the part of the défendant, the action cannot be maintained, nn- 
less to enforce the collection of the sum due for the benefit of the 
creditors of the plaintiff corporation, or in payment of its debts. 
It is true, the particular question as to the différence in the rule as 
to measure of proof applied to domestic corporations and that to be 
applied to foreign or alien corporations was not expressly called to 
the attention of the court below. But it seems to me, although the 
question of distinction between foreign and domestic corporations 
was not expressly urged in extenso to that court, that it was suf- 
flciently covered by the brief statement, the motion for a verdict for 
the défendant, and the grounds stated in support thereof, and the 
exceptions to the order directing a verdict for the plaintiff, and the 
grounds there stated, and that the assignments of error entitle coun- 
sel to urge it hère for our considération, and that we ought, therefore, 
to deal with it. 

Assignment twenty-nine is upon the distinct ground that there 
was no évidence that this suit was instituted and carried on for 
the beneflt of creditors, or that the call or assessment was made 
for the payment of debts or other obligations of the plaintiff. The 
exception on which this assignment is based, under a familiar rule, 
called for ail the évidence on that point, yet the record does not dis- 
close any évidence whatever on the subject. While this assignment 
.expressly raises a particular question, by fair and reasonable infer- 
ence it also raises the question whether the corporation is a going 
corporation or is winding up, and, if winding up, whether the money 
was needed to pay legitimate debts of the corporation, whether there 
were any debts, or whether the money was going into the pockets of 
whoever succeeded in recovering upon the naked assessment. Aside 
from intendment and assumption, there is nothing tending to estab- 
lish which way it is. There was no évidence that the corporation 
was ont of business, or that it was doing business. 

Under our own System of territorial and state divisions, there is 
no imperative and absolute rule of right among the states, aside 
from that involved in the provision of the constitution of the United 
States as to judgments of sister states, by which actions at law are 
maintained extraterritorially to enforce rights involved in corporate 
or other conditions existing in jurisdictions foreign to the forum 
where aid is sought. Such aid is, however, usually rendered on 
grounds of public policy, comity, and justice, and so, in respect to 
international conditions involving alien corporations, enforcement 
does not exist as a matter of right, but on the ground of wholesome 
international comity. 

It is claimed by this Company that the right of recovery does not 
stand herè like that of a right involved in a judgment; that is to 
say, a judgment concludes because the défendant has been notified 



776 108 FJEDBRAL RBJPORTBR. 

aaid hîs rights adjudicated, wMle in this case it is insîsted that the 
right resta iii contract, and that the stockholder is concluded by cor- 
porate or directorship action, upon tlie ground of représentation, — 
upon tlie ground tiiat his riglits were represented by tlie corpora- 
tion, and that the directors and other members with whom he was 
associated were his agents for such purpose. I recognize tliis dis- 
tinction between contracta and judgments, but, upou rules of an- 
alogy, I say, if the plaintiff, in order to secure an enforcement of his 
judgment under alien conditions, must prove the solemn laws of an 
alien country, and show due allégations and proofs, and due pro- 
ceedings in the usual course of civilized jurisprudence, and formai 
records of courts of foreign countries of gênerai jurisdiction, and that 
the merits of the judgment controversy were not extrajudicial, that 
there are far weightier reasons for requiring the same measure of 
proof and security in respect to the corporate management of the 
affairs of alien corporations and their proceedings; in other words, 
as a condition of enforcement, an alien corporation may be required 
to make full proof of the regularity of its proceedings according to the 
domiciliary law; that its calls were in the regular course of its busi- 
ness, and that the money called for was for the purpose of carrying on 
the business contemplated by the articles of association, or necessary 
to pay the debts of the association, if the corporation was insolvent 
and not going; that the calls were duly made upon ail the stockhold- 
erg alike, with no discrimination in favor of domiciliary stockholders 
or against foreign stockholders; and that the necessity existed in 
respect to business done within the scope of the contemplated pur- 
poses of the association. It is true the limitations upon the doctrine 
of corporate représentation of stockholder interests as applied to 
distant alien countries hâve never been defined or much discussed, so 
far as can be learned; but I think, under alien conditions, even if the' 
relations are that of principal and agent, or if the parties were asso- 
ciated together for a gênerai purpose, and if the doctrine of représen- 
tation applies, that it is not unreasonable, in a case of this kind, 
where relief is sought in a country foreign to the corporation, to re- 
quire the plaintiflE suitor to show that the corporate agent acted alto- 
gether within the scope of the authority. I do not view this case as 
one presenting the purchase of à certain number of shares of a cer- 
tain par value, but as one presenting a subscription to shares upon 
which calls or.assessments may be made as necessities occur; and as 
the shares are expressly subject to the articles of association and to 
the rules and régulations of the company, and by implication to the 
law of the domicile, it is not unreasonable to require the corporation 
to show that its assessments, its necessities and proceedings, are alto- 
gether within such scope. On the contrary, it is quite reasonable, 
and justice and safety require, that the party seeking enforcement 
shall show that ail the conditions contemplated by the domiciliaiy 
law and the articles of association hâve been complied with. 

I do not think comity or justice require that we should accord 
to corporate proceedings of a foreign and alien corporation the pre- 
sumption of regularity which exists in respect to domestic corpora- 
tions, or that the doctrine as to the représentative character of the 
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coi-poration should, without limit, be extended to distant alien corpo- 
rate action of business companies formed under gênerai statutory 
laws of foreign countries, and that foreign corporate action should be 
accepted as conclusive of the rights of the parties. The power of the 
corporation to represent the stockholder dépends upon the scope of 
the agency, and the scope of the agency dépends upon the statute, the 
articles of association, and the character of the business; and the 
fact tiat proper corporate and statutory conditions, exist should be 
shown by the plaintiff. While certain assumptions may be safely made 
with respect to domestic corporations, and while certain conclusions 
may be safely drawn from domestic représentative situations, and cer- 
tain presumptions safely accorded in respect to domestic corporate 
regularity and necessity, under circumstances such as involved in this 
case no principle of international comity is violated by requiring the 
contractual corporate and statutory facts to be shown by the foreign 
suitor seeking aid in a country alien to the domicile of the corpora- 
tion. 

It is the policy of the law in some cases to place the burden of 
proof upon a party when the facts are peculiarly within his knowl- 
edge, and not within the knowledge of the other party. 1 Greenl. Ev. 
§ 79; Id. §§ 32, 34, 79. Rules as to burden of proof and as to pre- 
sumptions are rules of convenience based on expediency, and adopted 
from motives of public policy. Questions as to such rules do not in- 
volve matter of substantive right, but relate rather and onlj to con- 
duct of trials, rules of évidence, and the measure of proof to be re- 
quired. 

Under alien corporate and statutory conditions such as hère pre- 
sented, considérations of convenience, expediency, and public policy 
require that the foreign suitor's case shall not be made out by pre- 
sumption or intendment, or by opération of technical domiciliary 
rules as to burden of proof, yet, doubtless, where représentative ca- 
pacity is created and is shown to continue, right of enf orcement would 
not be aiïected by alien conditions, and doubtless the subscription 
créâtes the représentative relation; but under alien conditions, as 
already said, assumption and intendment should not be invoked to 
establish the fact that the relation continues, — in other words, that 
the proceedings, business, and conditions of the corporation continue 
to be such as to entitle it to bind the stockholder upon grounds of 
représentation, — and a foreign corporation relying upon the alleged 
or supposed représentative capacity may and should be required to 
show that it has proceeded within the scope of the authority, and 
within the contemplated agency. Moreover, as has been said, the 
English statute does not create the right; it simply pennits an as- 
sociation to organize for a purpose; and a corporation which under- 
takes to enforce the supposed right in a foreign country should 
be required to make full proof that the right is founded upon the con- 
templated authorized conditions, — upon regularity of nondiscriminat- 
ing proceedings, and the necessities of the business. It does not fol- 
low, because upon proper pleadings between résident suitors the bur- 
den of showing the absence of thèse things may be placed upon the 
défendant, that a foreign plaintiff, who asks that a supposed foreign 
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riglit siiall be enforced in a country alien to the right, should not be 
required to maie full proof in respect to regularity of proceedings 
and the necessities for a corporate call. It lias been recently lield 
hère, as has been said, that a stockholder liability created by an 
express constitutional provision of a sister state will not be enforced 
against the stockholder unless it afflrmatively appears that ail things 
which the statute eontemplated should be done hâve been done. 
Equitable and légal considérations require that a foreign corporation 
shall make the same fnll showing. This is nd spécial hardship upon 
the alien plaintiiï, and it affords only a reasonable measure of se- 
curity to a défendant stockholder foreign to the domicile of the cor- 
poration. If the attorney of an English corporation may make ont 
bis case by producing the statutes and the articles of association, and 
a pièce of paper with six lines showing an assessment call, without 
being required to show regularity of proceedings, or that the assess- 
ment call was uniform and in respect to transactions not ultra vires, 
or that the money was needed to carry on the going business, or to 
pay the debts of a business that is being closed out, such assessment 
calls must become the foundation for enforcement, if they corne from 
corporations operating under English statutes in the remote colonies 
of the British empire, or from France or Italy, the late republic of 
South Af rica, or from Kamchatka or Japan. 

Of course, this view is quite aside from intendment made in favor of 
domestic corporations like that suggested in Webster v. XJpton, 91 
U. S. 65, 23 L. Ed. 384; Chubb v. Upton, 95 U. S. G65, 24 L. Ed. 523; 
Telegraph Co. v. Purdy, 162 U. S. 329, 336, 16 Sup. Ct. 810, 40 L. Ed. 
986. Such cases go upon the idea that the contract is to pay the full 
par value of the authorized stock when required and when called, and 
certain intendments as to corporate conditions are made on the 
ground that the call concludes certain questions. Such intendments 
or presumptions are based upon matters of domestic concem, and re- 
suit from domestic conditions and peculiar interstate relations and 
necessities; but it must be said that thèse cases contain no Mut or 
suggestion that presumption or intendment of due regularity or that 
the idea of conclusiveness should be extended to foreign private cor- 
porate or Company action. Under our peculiar conditions of terri- 
torial divisions, and our peculiar quasi interstate judicial System, cer- 
tain intendments and presumptions as to corporate existence and 
corporate regularity may not stop at state lines ; but should such pre- 
sumptions and intendments as to corporate conditions extend beyond 
national lines or the lines of realms, and to private corporations or- 
ganized under foreign statutory laws, and doing business in distant 
and alien countries? I do not think international comity, public 
policy, or justice requires us to make such intendments or presump- 
tions in favor of an alien corporation. And my contention in this 
respect is rested upon the ground that the same intendments and pre- 
sumptions should not be accorded to corporations of distant alien 
countries that are accorded to corporate institutions of our own créa- 
tion, which are directly responsible to the local domestic législatures 
creating them, and subject to the restraints of the domiciliary courts. 

Tbe record in tbis case does not even show the statutorily con- 
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templated and intended résolution of thé company or of the directors 
as the foundation for the call, or any spécial resolution conforming to 
the provisions of the statute. So far as this record shows, there are 
many provisions of the statutes and of the régulations of the com- 
pany which may not hâve been complied with; and, indeed, while a 
call must be for the bona fide purpose of raising money for corporate 
purposes, and while it must be impartial and uniform among ail the 
subscribers or shareholders, and made on ail alike (Cook, Stock & S. 
§§ 113, 114), aside from presumption and intendment, for augbt that 
appears in the record this company may be out of business, the money 
may be intended for ultra vires purposes, and this assessment call 
may be upon this défendant only, or, at most, upon the nonresident 
stockholders only, of ail the shareholders. Thus the plaintifï présents 
a naked assessment call of a private corporation of a foreign and 
alien country, without proof of necessity or of intra vires purposes, 
or that ail of the shareholders hâve either paid, or been called upon to 
pay. While the shareholder liability in this company is not upon ex- 
press condition that the shareholders shall bear the company bur- 
dens equally, or that thèse things shall be made to appear, it is ex- 
pressly subject to the régulations of the company, and, by force of 
operative construction, to the law of the foreign land. And a court 
called upon to enforce the supposed right against its own citizens may 
well require, as a condition upon which the supposed alien right 
founded in foreign statutory and corporate conditions will be en- 
forced, that conditions shall be shown to exist which justify and make 
the call necessary; that there is no discrimination in favor of the 
shareholders of the domicile of the corporation, or against those for- 
eign to the domicile; that the intended use of the money called for is 
within the gênerai scope of the business originally contemplated or 
subsequently legally authorized, or to pay debts accruing in respect 
to the authorized business of the association; and that the corporate 
proceedings are regular and in accordance with ail the régulations 
and by-laws of the corporation, and ail the provisions of the foreign 
statutes, and ail the requirements of the foreign common law. It is 
not unreasonable to require a foreign suitor who seeks enforcement 
of a foreign right to show that his right is fully and fairly within the 
purview of the foreign law, and within the scope and the necessities 
of the foreign enterprise. Such a rule would not Impose so great a 
hardship upon the foreign corporate suitor who seeks the relief, and 
who has ail the records and ail the necessary évidence at hand, as 
we should impose upon our own citizens by subjecting them to re- 
covery upon the naked proof of an assessment call by a private foreign 
corporation, or, as the only alternative, compel them to go to a for- 
eign country and show that the corporation was not within the law, 
that the proceedings were not regular, and that the business and the 
assessment purposes were ultra vires. 

At the arguments we called the attention of counsel directly to 
the question whether, under the jurisprudence of England, conclusive- 
ness is accorded to corporate action involving internai management 
of corporations created by and doing business in countries foreign to 
England. No satisfactory answer was given in the subséquent brief 
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on thîs point, and I should doubt whether English courts would en- 
force stockholder liability upon the naked évidence of a single assess- 
ment call certifled by tbe secretary of a private business corporation 
organized under our statutes, and operating eitlier in our new and 
distant possessions or in our important business centers. Some 
English authorities were cited, based upon cases arising from the col- 
onies of Great Eritain, but none as to judicial treatment of American 
private corporation assessment calls in the courts of England. 

I do not feel called upon to enter upon a discussion of the English 
cases, or to inquire whether this action, with the measure of proofs 
hère presented, is sufficiently within the English authorities to be 
maintained there, for the reason that the rule of évidence and the 
measure of proof required in the domestic forum may not be a just 
rule of évidence or a sufflcient measure of proof in the courts of an 
alien country where enforcement of such right is sought. But, with- 
out venturing upon a critical analysis of the English cases, it may be 
observed that it is at least extremely doubtful whether the English 
courts would consider the proofs hère presented sufficient to establish 
the right of recovery in the domiciliary courts in a cast like this. In 
some of the English cases based upon some of the statutes of Great 
Britain, it is held that organization and subscription of the full stock 
must be shown; in others, that the assessment was upon ail the 
shareholders alike; in others, that under certain circumstances the 
liability on the shares does not constitute a debt; in another, under 
the Swansea dock act, where the place of business was Swansea, and 
14 days' notice of ail public meetings was required by the statute to 
be given by advertisement in a paper circulating in the district of the 
company's principal place of business, notice was published in a Sun- 
day London paper, and, at a meeting held in pursuance of the notice, 
change was made in the number of directors, it was held to be invalid 
and illégal, because it did not appear that the paper reached Swansea; 
in others, that there must be properly appointée directors to make a 
call; in others, that the form of remedy must be strictly followed 
(and English authorities would seem to indicate, where no particular 
form was prescribed, that the remedy, as well as the question whether 
such courts would require évidence as to the internai management of 
the corporation, might dépend upon the question whether the con- 
cern was a going concern, or in process of winding up) ; in other cases, 
that it must be made to appear that the requisite number of directors 
acted; in others, under certain circumstances, that it must be made 
to appear that there are debts of the company unpaid. I do not refer 
to thèse cases as having any décisive bearing upon any particular 
point before us, but merely as illustrating that in England, under cer- 
tain circumstances, something more than organization, holding, and 
assessment is required to be shown. 

It is now a matter of common notoriety that the evils resulting 
from loose and unauthorized conduct and management under thèse 
English companies' acts are a matter of severe popular, parliament- 
ary, and judicial criticism in England, and that in 1894 a committee 
was created by a London board of trade which was presided over by 
Lord Davey. This committee, in its report, pointed eut many of the 



HASHUA SAVINGS BANK V. ANGLO-AMEEICAN LAND-MORTG. & A. CO. 781 

evils incident to the System ; and some of the princiiJal evils were said 
to resuit from directors acting without qualification, or taking gifts 
of paid-up shares; from companies proceeding to allotment upon in- 
sufficient capital; from loading of the purchase money in case of a 
Company formed to purchase an existing business, or of tlie contract 
price in case of a company formed to construct and work an under- 
taking; from the nondisclosure in the prospectus of facts material 
for the guidance of intending investors, and want of facilities on the 
part of the public for ascertaining the existence of mortgages and 
charges affecting the company's property. This committee reported 
an act intended to remedy notable and notorious evils, which became 
a law in 1900 (Wkly. Notes, Aug. 1900, pp. 188, 189; 38 L. R. p. 9C; 
St. 63 & 64 Vict.); and in it, among other things, the idea of con- 
clusiveness is dealt with, and conclusiveness is only expressly carried 
to the certificate of incorporation, and to registration and matters 
précèdent and incidental thereto; thus, by implication at least, pre- 
supposing a limitation upon the uncertain and unsafe doctrine of pre- 
sumption and conclusiveness, if the doctrine may be said to exist, in 
respect to regularity of corporate and company proceedings subsé- 
quent to incorporation and registration. I do not refer to récent 
English parliamentary criticism as having a décisive or even a direct 
bearing upon the question at issue, but to illustrate the point taken, 
that we cannot with safety blindly accept as conclusive detached ex- 
tracts from such business associations. It was held by Mr. Justice 
Kekewich, in Re National Debenture & Assets Corp. [1891] 2 Ch. Div. 
505, that the certificate of incorporation could not be treated as con- 
clusive of the fact that the statutory seven persons had signed the 
mémorandum of association; and the court of appeal expressly 
agreed with Mr. Justice Kekewich's view of the law; Lord Justice 
Lindley stating that it was a condition précèdent to registration un- 
der the act that the company should consist of seven members. 
Reasoning from such English requirements, it may at least be re- 
quired hère, as a condition of enforcement in this forum, that the 
plaintiff shall not only show a légal statutory organization, but that 
the proceedings hâve been regularly within the English statutes and 
the by-laws of the company, and, in short, that the status of the cor- 
poration and its proceedings are in ail respects within the law of 
England. Bailey v. Birkenhead, 12 Beav. 433, 440, which the plaintifE 
cites in support of his position as- to the reluctance of the English 
courts to inquire into the internai affaire of corporations, was the case 
of a going corporation, and was a bill in equity without a proper 
joinder of the différent classes of shareholders. Still, because the 
English courts do not inquire into the internai affairs of going 
domestic corporations in a suit in favor of a stockholder, it does not 
foUow that courts of a country alien to the corporation should be 
estopped from requiring proof upon the question whether the corpo- 
ration is going or not, and, if not going, require. évidence as to the 
corporate necessities. However it may hâve been before, since the 
décision of the suprême court in Bank v. Hawkins, 174 U. S. 364, 19 
Sup. et. 739, 43 L. Ed. 1007, a banking corporation is not estopped 
from setting up in avoidance of an assessment that its holdings are 
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ultra vires. If this may be done by a corporation in its own behalf, 
I see no reason why the stockholder may not set it up as against the 
corporation, especially in respect to matters of which be had no no- 
tice. If tbis may become a défense between domestic sharebolders 
or corporate suitors; and if a foreign plaintiff may be required to 
make it appear that bis foreign judgraent of a court of gênerai juris- 
diction is founded upon due allégations and proofs, tbat its recovery 
was in accordance with the usual course of jurisprudence of a civil- 
ized country, and tbat the merits of the case were not extrajudicial, 
I see no reason why enforcement of a private foreign corporate assess- 
ment call against a citizen shareholder of this country by the courts 
of this country may not, without offending the principles of interna- 
tional comity, be made subject to the qualification that corporate reg- 
ularity and iull intra vires conditions shall be shown by the foreign 
suitor invoking the aid. 

This is, as claimed, a contract, but it is not a simple contract like 
that of a contract of sale, or like that involved in a negotiable prom- 
issory note. On the contrary, it is a contract involving foreign cor- 
porate conditions and foreign statutory requirements ; and, enforce- 
ment being sought extra regnum, on the grounds of comity, regu- 
larity of corporate proceedings and performance of statutory re- 
quirements by the party who sets up the contract should not be pre- 
sumed, but should be sbown by the party seeking its enforcement. 
The gênerai rule of comity as to enforcement of the personal lia- 
bility of a résident stockholder of a foreign corporation is that, if it 
rests in contract nierely, it will be enforced according to the law of 
the place of the contract, and, if it grows out of a statute to which 
the corporation belongs, that it will generally be conceded and en- 
forced, if the liability is in its nature contractual ; but this is wholly 
upon grounds of comity, and may be altogether excluded, or enforced 
in a foreign country upon such tenns and conditions as tbat country 
may think proper to impose. And this qualification is true even in 
respect to our sisterhood of states. Paul v. Virginia, 8 Wall. 168, 
181, 19 L. Ed. 357; Pembina Con. Silver Mining & Milling Co. v. 
Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, 31 L. Ed. 650; Boston 
Inv. Co. V. City of Boston, 158 Mass. 461, 33 N. E. 580; Fawcett v. 
Iron Hall, 64 Conn. 170, 29 Atl. 614; Pennsylvania Co. v. Bauerle, 
143 111. 459, 33 N. E. 166; People v. Pavey, 151 111. 101, 37 K E. 691; 
Insurance Co. v. Davis, 29 Mich. 238 ; Telegraph Co. v. Mayer, 28 Ohio 
St. 521 ; State v. Ackerman (Ohio) 37 N. E. 828. Theref ore it is no 
answer to my position as to the measure of proof to be required to 
say tbat holding the stock créâtes a contract. I concède that it is in 
the nature of a contract. But saying that this is a contract is no 
greater answer than saying, in case of a foreign judgment, that the 
plaintiff's right of recovery is founded on a judgment of a court of 
gênerai jurisdiction, and the enforcement of such a foreign and alien 
right is safeguarded by requiring a judgment plaintiff to show some- 
thing more than the naked judgment. And so the enforcement of a 
supposed foreign corporate contract right may and should be safe- 
guarded by requiring something more than the naked holding and as- 
sessment. While, under the fédéral constitution, judgments of our 
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sister states are entitled to full crédit, and, duly authenticated, prove 
themselves by their own weight, and create an enforceable liability, 
judgnients of alien countries, duly authenticated, do not prove them- 
selves by their own weight and establish an absolute and enforceable 
liability, but require extrinsic explanation and support to that end. 
And, by parity of reasoning, and by force of close and almost con- 
trolling analogy, while assessments by domestic corporations under 
certain exceptional circumstances, and upon somewhat exceptional 
grounds, create an enforceable liability, assessments by foreign and 
alien corporations do not necessarily, by force of an absolute and ar- 
bitrary rule, create enforceable liability, without extrinsic explana- 
tion and support. The proceedings of a private foreign corporation, 
without the semblance of a seal, or even with a seal, must stand upon 
less favorable ground, extra regnum, both as to measure and burden 
of proof and as to conclusiveness, than the solemn and formai judg- 
ments of courts of gênerai jurisdiction of foreign and alien countries. 
And questions as to the r^ularity and necessity of corporate assess- 
ments, and other mater ial questions as to cor-porate proceedings, 
must stand less favorably as to presumption and intendment than 
the question of the authenticity of the solemn published statutes of 
Grreat Britain. So, in this sensé, private foreign corporate assess- 
ment proceedings and the transactions involved in the anterior cor- 
porate proceedings do not possess any peculiar measure of merit, 
sanctity, or solemnity, as évidence, above that possessed by the judg- 
ments of foreign courts of gênerai jurisdiction; and there is no pe- 
culiar rule of conclusiveness applicable to private foreign corporate 
assessment rights not applicable to foreign judgment rights. Indeed, 
judgment rights are recognized as in the class of the highest and most 
solemn of rights, and, if proofs may be required as to the regularity 
of foreign judgments, we see no reason why this plaintiff, a foreign 
corporation, should not be put to full proof of corporate necessity, 
corporate regularity as to its proceedings, and to full proof as to the 
transactions being within the scope of the business originally contem- 
plated by the association, or subsequently legally authorized. And 
my conclusion is that the ordinary rules applying to domestic corpora- 
tions as to burden and measure of proof do not apply to an alien cor- 
poration of the character of the one in question, and that the rule to 
be applied to alien corporate contracts should require the plaintiff to 
show that ail material statutory and corporate requirements hâve 
been complied with, and that the conditions contemplated by the stat- 
utes and the common law of the country of the corporation actually 
exist. It is also my conclusion that, under the rule as to the meas- 
ure of proof which should be required in the courts of a country alien 
to the corporate domicile, the pleadings in this case, together with 
the motion for a verdict, and the statement of the grounds thereof 
appearing in the record, operated to put the plaintiff to a larger 
measure of proof than was produced in its behalf at the trial, and that 
the objections and the exceptions suffi ciently présent to us the ques- 
tion as to the measure of proof to be required in a case like this. 
This is not a déniai of right; it is not a déniai of remedy; it is only 
a déniai of the right of relief until the foreign suitor asking relief 
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prores bj évidence readily accessible to him, and not accessible to his 
adversary, that the right exists, and is founded in conditions wMch 
fairly and reasonably require its enforcement. When, however, a 
foreign plaintifE like the one in question présents a case with a meas- 
ure of proof showing that justice and comity require its enforcement 
(and in this connection "comity'' is used in a sensé as broad as that 
of "justice"), the right should be established and enforced in accord- 
ance with the law of England, and the remedy, subject to certain lim- 
itations, should be that employed for such purpose in that country; 
and this is for the reason, as said in Eailwav Co. v. Gebhard, 109 U. 
S. 537, 3 Sup. et. 369, 27 L. Ed. 1024, that "à corporation must dwell 
in the place of its création, and cannot migrate to another sover- 
eignty, * * * and whatever control it is subject to at home must 
be recognized and submitted to by those who deal with it elsewhere." 
Such being the law, it follows that "every person who deals with a 
foreign corporation impliedly subjects himself to such laws of the 
foreign govemment affecting the affairs and obligations of the cor- 
poration * * * as the known and established policy of that gov- 
ernment authorizes." 

Considérable was said upon argument against the remedy, but up- 
on the question of the remedy, were the right established by proper 
proofs, I agrée with my Brethren. The décisions are numerous and 
eontrolling that, if the statute creating the liability spécifies a rem- 
edy, that remedy must be followed; but, if not specified, I think the 
right must be enforced according to the usual course of jurisprudence 
in the jurisdiction of the corporation. This bas been repeatedly held 
in respect to assessment cases in our own country, and I see no rea- 
son why the same rule should not apply to English corporations, es- 
pecially in view of the fact that the System of common-law and equity 
jurisprudence of England prevails in this country so far as the same 
is not répugnant to our institutions. In this view, the law of New 
Hampshire in respect to the sole remedy of forfeiture of shares should 
not apply. Of course, the right is measured by the English law, sub- 
ject to the qualification in respect to the rule of évidence, the neces- 
sity and reasonableness of which I hâve undertaken to point out ; and 
the rule for which I contend involves the idea that no intendment or 
presumption as to regularity of corporate proceedings should be ac- 
cepted in favor of a foreign and alien corporation which sues hère, 
and that we may and should adopt a différent rule as to the burden of 
proof in respect to material questions involved in an alleged right of 
recovery than that adopted by tbe domiciliarj' courts; and when the 
right is established the remedy is according to the remedy usually em- 
ployed for the enforcement of such a right in England, the home of 
the corporation. 
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(District Court, D. Indiana. May 20, IQOL) 

No. 850. 

* Bahkruptot— Peovable Debts— Judgmbnts. 

Not ail judgments or decrees against a bankrupt for the payment of 
money eyidence debts provable against his estate, under Bankr. Act 
1898, S 63a, cl. 1, and In determinlng thelr character the court will 
look beyond the form of the judgment, and consider the nature of the 
liabllity upon the original cause of action. 

S. Hame — Enjoininq Enforcement of Judsmbnt — Decree fob Alimont. 

A decree awarding alimony to a wife on granting her a divorce, al- 
though creatlng a fiied liability payable at once, does not évidence a 
"debt" provable against the husband's estate in bankruptcy, under 
Bankr. Act 1898, § 63a, cl. 1, and from whlch he is released by a dis- 
charge, and proceedlngs to enforoe its collection will not be enjoined 
by a court of bankruptcy on hIs pétition. Alimony Is a sum awarded 
for the wlfe's support In the enforcement of a marital duty Imposed 
for the beneflt of the wife, and also from public poUcy, and not a debt 
In a légal sensé, and congress cannot be presumed, from the language 
used In the bankruptcy act, to hâve Intended to permit a bankrupt to 
avall hlmself of its provisions to évade such duty, because a court, on 
granting a divorce to the vyife, bas definltely fixed the measure of the 
obligation. 

In Bankruptcy. On pétition of bankrupt for an injunction re- 
straining proceedlngs to enforce a decree for alimony. 

James L. Hannan, for petitioner. 
Dodge & Waltz, for respondent. 

BAKER, District Judge. This is a pétition for an injunction re- 
straining the prosecutlon of proceedlngs supplementary to exécu- 
tion in a court of the state. On March, 1, 1899, the défendant, then 
the wife of the complainant, iîled her complalnt in the circuit court 
of Elkhart county, Ind., against the complainant for divorce and ali- 
mony, on the ground of his cruel and inhuman treatment. Summons 
was personally served on the complainant herein, and such proceed- 
lngs were had in the state court as that a decree of divorce was 
granted to the above-named défendant against the above-named com- 
plainant, and the court further adjudged and decreed that the de- 
fendant herein "do hâve and recover of and from the complainant 
herein the sum of |500 as alimony, together with the costs of suit." 
An exécution was issued on the judgment for alimony, and was re- 
tnrned nulla bona. On February 15j 1901, said Tumer filed his vol- 
untary pétition in bankruptcy in this court, and on the same day 
he was adjudged a banknipt. The schedule filed with his pétition 
discloses indebtedness to the amouht of $653, $600 of which con- 
sists of thé alimony decreed to his wife, with interest thereon. On 
March 28, 1901, the above-named défendant instituted proceedlngs 
supplementary to exécution in the state court to enforce the pay- 
ment of said decree for alimony. Thèse supplementary proceedlngs 
are still pending. On May 13, 1901, the above-named complainant 
filed his pétition for injunction in this court, asking the court to re- 
108 F.— 50 
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strain the above-named défendant from the further prosecution of 
the proceedings supplementary to executioa.? 

The right to the restraining order dépends on the. qnçstion whether 
the alimony decreéd to the défendant is a debt prôvable against the 
bankrupt's estate. The assets of the bankrupt, as shown by his 
schedule, amount to the sum of flve dollars. It is apparent that, if 
the decree for alimony is a prôvable debt, the wife will be wholly 
deprived of the provision made for her support by the statute of 
this state and by the decree of the court. Alimony is an allowance 
for support and maintenance, having no other purpose and provided 
for no other object. It is solely intended to furnish a provision for 
food, clothing, and habitation for the wife, who has been driven to 
seek a divorce on account of the husband's wrongful breach of the 
marriage contract. The amount necessary for this purpose dépends 
more or less on the condition, habits of life, and social position of 
the parties, and, while the judgment of the court will be somewhat 
influenced by thèse considérations, the primary and distinctive pur- 
pose of support will never be lost sight of. It is not awarded as a 
debt, but for the enforcement of a duty growing out of the marital 
relation, which is not severed by the husband's misconduct. He 
owes this duty while the marital relation subsists, and the decree 
of alimony but continues this duty in force after the dissolution of 
the marriage contract. As has been well said, the allowance only 
becomes a debt in the sensé that the gênerai duty over which the 
husband had a discretionary control has been changed into a spécifie 
duty over which he has no control. The authorities hold that ali- 
mony is not strictly a debt due to the wife, but rather a gênerai duty 
of support made spécifie by the decree of the court. 2 Am. & Eng. 
Enc. Law (2d Ed.) 117, and cases cited in notes. It is not a debt 
or liability which the wife can assign, nor can it be appropriated 
for a debt existing prior to the divorce. Thèse spécial attributes of 
property are denied to the wife. It is évident that it is not an ordi- 
nary debt due to the wife, which she may deal with at her pleasure. 
It is a spécial fund, devoted to the support and maintenance of the 
wife, provided by the policy of the state to protect her from becom- 
ing a public charge, and to secure her against the temptations to 
a life of vice. The bankrupt in this state is entitled to an exemption 
to the amount of |600 from debts founded on a contract, express or 
implied. He is entitled to no exemption on a judgment for alimony. 
The bankrupt on debts founded on contract, express or implied, is 
entitled to claim his exemption, and thus, if the decree of alimony 
is a prôvable debt, the wife is left wholly dépendent while her hus- 
band retains the $600, which by the policy of the state ought to be 
applied to her support. 

It is claimed that this fund, provided in a wise public policy, — a 
policy essential to good morals and having its foundation in the 
family relations, — is an ordinary debt, which is extinguished by pro- 
ceedings in bankruptcy. If this be so, it will at once be seen how 
effectually the bankrupt law overtums and defeats one of the wisest 
and most humane provisions of state policy for the protection of 
the injured wife. The policy of the state is to give bread to the 
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divorced wife, but the bankrupt aot on complainant's contention 
would give her husks instead. It would rob the wife of her support, 
and reward tbe guilty husband by granting him a full and free dis- 
charge, It may be that congress bas the power indirectly through 
a bankrupt law to defeat the policy of the state regulating the dis- 
solution of the contract of marriage. It could not do it directly, 
because the régulation of the domestic relations is a matter pi^rely 
of State concem. The court ought not to impute to congress a de- 
sign to defeat the policy of the state unless the language claimed 
to accomplish it is so clear and unmistakable that no other con- 
struction can be given to it. The statute, so far as applicable to 
the présent question, provides as follows: "Debts of the bankrupt 
may be proved and allowed against his estate, • • • which are 
(1) a fixed liability as evidenced by a judgment • • • absolutely 
owing at the time of the filing of the pétition, • ♦ * whether 
due or not." This does not include every judgment or decree for 
the payment of money. The authorities agrée that it does not apply 
to installments of alimony made payable after the adjudication. The 
mère fact that money is decreed to be paid does not necessarily make 
it a "debt," within the meaning of that word as used in this statute. 
Tîie statute spécifies différent classe; of claims which are roade prov- 
able. The one in question includes debts which are a fixed liability 
evidenced by a judgment. We hâve seen that alimony is not a debt 
reduced into judgment. It is a snm of money awarded for the wife's 
support in the enforcing of a marital duty, and it does not consti- 
tute a "debt," in the true sensé of that word. The court will look 
beyond the form of the judgment. It will look at the nature of the 
liability, the original cause of action. The duty of marital support 
springs out of the contract of marriage, and continues until dis- 
solved by death or the judgment of a compétent court. A discharge 
in bankmptcy will not release a bankrupt from his obligation of 
support. The wife, during the marital relation, cannot prove her 
claim for support against the estate of her bankrupt husband. If 
a discharge will not release the bankrupt husband from his liability 
to furnish his wife support, why should such discharge absolve him 
from the performance of this duty, when, on account of the violation 
of his marriage contract, a court bas decreed the amount of money 
that he should pay in satisfaction of this duty? In my opinion, the 
présent bankrupt law ought not to receive a construction which 
would absolve the guilty husband from the duty of support, although 
the measure of that duty is fixed by a decree of court. The bank- 
ruptcy act of 1800 authorized the bankrupt to be discharged from 
"ail debts." The act of 1841 authorized a discharge "of ail persons 
whatsoever owing debts." And in Ee Cotton, Fed. Cas. No. 3,269, 
it was held that a money judgment in a bastardy case was not a 
debt, within the meaning of the last-named act. It was also held 
in the same case that a money judgment in favor of the father for 
his daughter's séduction was not a debt. This case rests on the 
principle that it is the duty of the court to look behind the judg- 
ment, and to ascer-tain the nature of the cause of action ; and, if the 
judgment is one which fixes the amount which should be paid by 
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the bantnipf in the performance of the duty of support, it is not 
a dischargeable debt. The principle ruled in this case, and in Ke 
Garrett, Fed. Cas. No. 5,2Î52, and in Re Lachemeyer, Fed. Cas. No. 
7,966, is persuasive that neither of the acts of 1800, 1841, nor 1867 
is to be so construed as to discliarge a bankrupt from a decree of ali- 
mony. 

It bas been thought by some courts that the flrst clause of section 
63a must be so construed as to include alimony where the amount 
is flxed by the decree and is made presently payable. The primary 
object in the interprétation of a statute is to ascertain tue inten- 
tion of the lawmaliers. Whenever their intention is ascertained, it 
ought to be followed with reason and discrétion in the construction 
of the statute, although such construction seems contrary to its 
letter. A thing which is within the letter of the statute is not witbin 
the statute, unless it be within the intention of the maliers of the 
law. In the construction of the statute, the court, in order to ascer- 
tain the intention of the législature, will look to the whole statute, 
and ail its parts, to the situation and circumstances under which 
it was enacted, to other statutes on the same subject, whether passed 
before or after the statute under considération, and whether in force 
or not, and will carefuUy consider the purpose sought to be accom- 
plished. A Massachusetts statute of wills provided that ail per- 
sons of full âge and of sonnd mind might dispose of their real estate 
as well by last will and testament in writing as otherwise, by any 
act executed in his or her lifetime. But this language was held 
not to include married women, on the ground that it was not the in- 
tention of the législature to alter the relation between husband and 
wife or the légal effect of that relation. Osgood v. Breed, 12 Mass. 
530; Wilbur v. Crâne, 13 Pick. 284. 

The object of the bankrupt act was to relieve the honest and 
unfortunate debtor from the burden of his debts. It is incredible 
that it was the intention of congress to relieve the guilty husband 
and father from his duty to support his wife and children. The 
change in the language of the présent statute from that employed 
in the former statutes does not necessarily require a change of con- 
struction. The différence of language ought to be so clear and 
distinct as to évince a manifest intention to change the law so that 
the interprétation given to former statutes relating to the same sub- 
ject-matter should be clearly inapplicable in the construction of the 
later statute. It seems to be thought by some that the statute in- 
cludes every fixed liability evidenced by a judgment absolutely owing 
at the time of the flling of the pétition, whether then payable or 
not; but the language of the statute does not justify such an inter- 
prétation. The clause in question only in éludes "debts * * • 
which are (1) a flxed liability as evidenced by a judgment » • * 
absolutely owing at the time of the flling of the pétition^ ♦ ♦ • 
whether payable or not." The ruling word is the word "debts" as 
in the former statutes. It is not a forced or unnatural construc- 
tion to hold that the judgments intended do not include those for 
a fixed sum of money absolutely owing to the wife or child, deereed 
to be paid by the guilty husband and father for their support. If 
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money decrees for the enforcement of the marital or parental duty 
of support were intended to be included, it is difficult to anderstand 
why the law did not mention duties as well as debts. If congress 
intended to include money decreed for the support of the wife or 
child, it would hâve been easy to hâve used the words, "debts and 
duties » * » which are (1) a fixed liabUity as evidenced by judg- 
ment ♦ ♦ • absolutely owing, * * • whether due or not." 
Eeducing a debt or duty into judgment works no change in its 
character. Notvrithstanding the change in form from tha.t of a 
simple debt or duty by merger into a judgment of a court of record, 
it still remains the same debt or duty on which the action was 
flrst brought. Boynton v. Bail, 121 U. S. 457-466, 7 Sup. Ot. 981, 
30 L. Ed. 985. 

The pétition is addressed to a court of equity, and invokes its 
active assistance in the enforcement of an. alleged légal right se- 
cured to the bankrupt by the bankrupt act. He who seeks equity 
ought to offer to do equity. "Equity will not feed the husband and 
starve the wife." Anything more disgraceful in a moral point of 
view than the complainant's attempt, by becoming a voluntary bank- 
rupt, and manifestly for the sole purpose of cutting off the alimony 
decreed to his wife, cannot be imagined. When the active assist- 
ance of a court of equity is invoked in the enforcement of a naked 
légal right it wiU refuse its aid where granting it would work injus- 
tice, or, if it grants its assistance, it will only do it upon conditions 
which will mitigate or relieve the injustice. The complainant has 
made no offer to mitigate or relieve the injustice of deprivine his 
wife of support. The prayer for injunction will be denied. 



In re CARMICHAEL. 
(District Court, D. Kentucky. February 15, 1901.) 

1. Bankbdptct— Right to Hombstead. 

Au owner of a homestead in Kentucliy sold it, and with the money 
made payments to the extent of $1,250 on other property boiight, in 
which, on subsequently becoming a banlcrupt, he claimed a homestead. 
At the time of the purchase he moved to such last-mentioned property, 
■where he and his family hâve ever since resided. The property was 
conveyed to the banlirupt and his wife jointly. Ky. St. § 1702, pro- 
vides that there shall be exempt to an actual bona fide houselceeper with 
a family a homestead not to exceed $1,000. Beld, that the bankrupt 
was entitled to hâve a homestead of $1,000 set apart to hlm in the prop- 
erty. 

a. Same— CoKTiî act op Sale. 

The fact that the bankrupt may hâve entered Into a contract to sell 
such homestead to his wife and sister-in-law, they not at the time being 
in any way Indebted to hlm, did not in any way affiect his right to the 
exemption. 

E. E. McKay, for bankrupt. 
J. K. Chambers, for trustée. 

EVAI^S, District Judge. The trustée in this case havîng declined 
to set apart to the bankrupt a homestead to the value of $1,000 in 
a house and lot on Broadway, in this city, the bankrupt excepted, arid 
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brought the question before the référée. He, having beard it, sus- 
tained the action of the trustée, and the bankrupt bas flled a pétition 
for a review of the ruling of the référée. Althougb there are sonie 
contradictory statements by the banlirupt in the testimony, the ma- 
terial facts seem to be that he owned a homestead in Jefferson 
county, outside of Louisville, which he sold, and with the money, in 
April, 1899, made payments to the extent of f 1,250 on the purchase 
money for the property in which the homestead is now claimed. 
With his family he then moved to the property last mentioned, and 
bas ever since, with tbem and with the family of his wife's mother, 
resided upon it, the two ladies keeping there a boarding bouse. 
The property was conveyed to the bankrupt and his wife jointly, 
though it is attempted to be shown that thei*e was some arrangement 
between him and his wife and sister-in-law to the effect that, after 
the balance of the purchase money should be paid to the vendor, and 
after the |1,250 was repaid to the bankrapt, he would convey his in- 
terest in the real estate to them; and this arrangement, though the 
proof of it was somewhat shadowy, was construed by the référée to 
constitute in some way a mortgage to them, and upon that ground 
mainly the right to the homestead was denied. The original trans- 
action was between the Fidelity Trust & Safety-Vault Company as 
the vendor and the bankrupt and his wife as joint vendees. He 
made the purchase of at least one-half interest in it. He alone made 
the payment of |1,250. He made it largely, and probably altogether, 
out of the money derived from the sale of his homestead in the coun- 
try. He and his wife executed the 23 notes for the balance of the 
purchase money, and some of them bave since been paid by her and 
ber sister. The deed from the trust company was made to the bank- 
rupt and his wife jointly, and he, with his family, bas in fact resided 
upon the property as a home ever since. No agreement in writing 
between the bankrupt and his wife and sister-in-law seems to bave 
been made, but the understanding proved by the évidence is one 
which, it seems to me, upon the facts just stated, constituted, if any- 
thing, an executory contract for the sale to them of his interest, and 
in no sensé a mortgage; and particularly as they, in no reasonable 
sensé, owed any debt to the bankrupt when the deed was made, 
which, as to him, is sought to be construed as a mortgage. The bank- 
rupt, at most, as it seems to me, even if there had been a writing to 
satisfy the statute of frauds, only agreed upon certain conditions to 
sell his interest in the property to his wife and sister-in-law, and, as 
before observed, they did not then owe or create any debt to him as 
a basis upon which any mortgage or other security could be said to 
operate. He owned a half interest in the property, and agreed 
verbally to sell it to them upon certain conditions. If this interest 
was his homestead, he had the right to dispose of it regardless of his 
creditors, who had no interest in it, but his bankruptcy probably 
nullifled or made impossible of exécution the agreement of sale. 
Bankruptcy defeats most contracts of the bankrupt, but, at ail 
events, the creditors hâve no interest in it, whether the wife and 
sister-in-law can ever enforce it or not. Section 1702 of the Ken- 
tucky Statutes is in this language: 
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"In addition to the Personal property exempted by thls article there shall, 
oii ail debts or llabllltles created or incurred after thë ftrst day of June, 
one thousand eight hundred and siity-six, be exempt from sale ulider exé- 
cution, attachment or judgment, eicept to foreclose a mortgage given by 
the owner of a homestead, or for purehase money due therefor, so mdch 
land, includlng the dwelllng house and appurtenances owned by debtors, 
who are actual bona Me housekeepers with a f amlly, résident in this com- 
monwealth, as shall not exceed in value one thousand dollars; but this 
exemption shall not apply to sales under exécution, attachment or judg- 
ment, if the debt or liability existed prior to the purehase of the land, or 
of the érection of the improvements thereon." 

The facts of the case seem to meet the statutory conditions upon 
which the homestead right of the bankrupt dépends. His intent to 
use the city property as a homestead is demonstrated by the fact 
that he has always so used it since he pnrchased it, and the Kentucky 
décisions seem to require nothing more. They also seem to give Mm 
much advantage, from the fact that the purehase money was in part 
paid ont of what he had realized from the sale of another homestead, 
the proceeds of which were promptly reinvested in the one now 
claimed. Homestead laws are liberally construed in favor of the 
debtor, and I see nothing in this case to lead to the conclusion that 
the money obtained as this was, and which was invested in another 
homestead, as this was, should, under the benerolent spirit of the 
homestead laws, be forfeited to the bankrupt's creditors, upon 
grounds so entirely technical as would be demanded in this case. It 
was expressly decided in Johnson v. Kessler, 87 Ky. 458, 9 S. W. 394, 
that, where a husband and wife held real estate jointly, the former 
was entitled to hâve the entire !|1,000 set apart to him eut of his 
interest. An agreement to sell the homestead cannot in any wise 
be held to forfeit the right to the exemption. On the contrary, many 
cases hold that creditors cannot attack even a voluntary or fraud- 
ulent sale of it, because, it being exempt from the payment of their 
debts, they hâve no interest in it. Tong v. Eif ort, 80 Ky. 152 ; Dowd 
V. Hurley, 78 Ky. 260. And it is also clear that the proceeds of the 
sale of the bankrupt's country homestead were exempt when he rein- 
vested them in the city property. Cooper v. Arnett, 95 Ky. 603, 26 
S. W. 811. Subject to the conditions and exceptions set forth in 
the section of the statute just quoted, it seems to me that the bank- 
rupt is entitled to the exemption he claims. The pétition for the re- 
viewing of the referee's ruling in this matter is thereforo sustained, 
the referee's ruling is reversed and set aside, and proper orders will 
be entered to give effect to thèse views of the court. 



In re MORTON BOARDINO STABLES. 
(District Court, S. D. New York. May 17, 1901.) 

BaNKRUPTCT— CORPOEATION— CONDtrCTINS BoABDINO StABLBS. 

A corporation, the principal business of which is conductlng boardlng 
stables wherein It boards horses for Its customers, includlng the com- 
plète care of them and also the care of wagons and carnages, hamess, 
etc., is engagea principally la "trading or mercantile pursuits" withla 
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the meanlng of Bankr. Act 1898, S 4b, and may be adjudgefl an Involun- 
tary bankrupt. 

In Bankruptcy. 

On motion to set asîde an adjudication in bankruptcy. An order 
of référence was made to ascertain the facts, with. the referee's opin- 
ion thereon: The following is the report of the référée, with his 
opinion : 

I, Ernest Hall, the référée In sald order named, do respectfully report: 
That I hâve been attended upon said référence by the officers of said alleged 
bankrupt corporation and its counsel, and by counsel for the petitioning 
creditors, and other parties in interest, and that I hâve taken the proof 
ofEered by the respective parties and hâve heard argument of counsel 
thereon, and after due délibération, I do fiind and report, that at the time 
of fllihg the pétition herein the alleged bankrupt, the Morton Boarding 
Stables, was a corporation engaged principally in trading and mercantile 
pursuits, within the meaning of section 4b of the banl^rupt act, and could 
lavpfuUy be adjud^ed an involuntary bankrupt thereunder. 

The facts in the case are practically undisputed, and are substantially as 
follovys: The corporation hired and rented a large building in the city of 
New York, and had It sultably arranged for the accommodation of horses 
and trucks or wagons and for the storage of necessary food and bedding 
for horses, and they also had a blacksmith's establishment and repair shop 
for trucks and wagons, whieh vrere operated in connection with the stable. 
They took horses to board for a certain specifled sum per month, which 
sum Included the storage of the trucks or wagons, and the cleanlng and 
greasing of the same. They also shod the horses and, to a small extent, 
did outside shoeing and also a small business in repairs to trucks, but ail of 
the matters outside of the board of the horses may be eonsidered as mère 
adjuncts or aeeessories of the main business of boarding horses for hire: 
and the income from ail other sources formed but a small and unimportant 
part of the entire income from the business. It may also be remarked, in 
passing, that they occasionally bought, sold, or exchanged horses and also 
let their own horses to their customers, when those of the latter were out 
of condition for work. 

They had many incidental branches to their business and it became nec- 
essary for them to buy and sell différent articles, and, perhaps, manufacture 
to a small extent; and it might be possible to flnd that in thèse différent 
branches they were traders or were following mercantile pursuits within 
the meaning of the act, but It ean scarcely be said that in this regard they 
were engaged principally in trading or mercantile pursuits, and I prêter to 
rest my décision squarely upon the fact that in boarding horses for hire 
and carrying on a livery stable, they were principally engaged in trading 
and mercantile pursuits. 

I consider the case In re Odell, 17 N. B. R. 73, Fed. Cas. No. 10,426, decided 
by Judge Blatchford, under the old bankruptcy law, as a direct authority in 
this case, and that it is well reasoned and ought to control. 

Subdivision 7, § 5110, Eev. St., provided that no discharge should be 
granted to a bankrupt, if being a merchant or iradesman he had not kept 
proper books of account. 

The bankrupts in that case kept a livery stable and took horses for bonrd 
at a certain specified priée per month, and they also let their own horses 
and bought horses for their own use in the business and for hiring out. 

"They fed the horses with hay, oats, feed and grain, buying such food 
and receiving pay for that which the horses consumed; this was as much 
a sale of the food as if It had been sold to be taken away from the prem- 
ises and consumed by the horses of other persons elsewhere. The only dif- 
férence is that it was spld to be consumed on the premlses by the horses 
of other persons." 

This language is more directly In point in the case at bar than it was in 
the Odell Case, because In that case the bankrupts kept a regular livery 



IN RE MORTON EOARDIXG STABLES. 793 

stable and thelr principal business seems to hare been the hiring ont of 
their own horses and carrlages for pay, and Incldentally boardlng the horses 
of otber persons; whlle in tbe case at bar the chlef business was the board- 
lng of horses belonging to other persons. 

Much stress bas been laid by the counsel for the moring party upon the 
fact that the rent of the stable and the attendance upon the horses by the 
employés of the bankruptS' furnlshed a large part of the service for which 
they received the monthly pay. If such an argument were controlling there 
could be no trading or mercantile business within the meaning of the act; 
every merchant or trader must hâve a place of business and own It or pay 
rent for it, and he must hâve employés and salesmeu to handle and sell bis 
goods, and horses, and truclis, perhaps, to deliver them, and In many 
mercantile businesses the handling and dellvery of the goods constitutes the 
chief expense, as in buylng ice or coal by the cargo and retailing it; the 
same may be said of almost any business of buying and selling. 

The bankrupt bought grain and feed of ail klnds In large quantifies, and 
sold it again at retail to its eustomers, and instead of delivering it to them 
In bulk to be used at their own stables, they divided it up into the necessary 
quantifies and sold it to their eustomers to be consumed on the premises. 
Suppose they had furnlshed eight quarts of oats to a eustomer for so much 
a quart, and the custojner had put it in the manger and fed it to his horse, 
and had continued the same performance for a month, and then paid the 
agreed price, can there be any doubt but that it would constitute a sale? 
But the moving party claims that because an employé put it in the manger 
it became something else than a sale, but he fails to disclose what the trans- 
action would then hâve been, nor does the fact that the wages of the em- 
ployé formed an indivisible part of the monthly sum charged, alter the case 
or make it any less a sale; the employé delivers the goods purehased to be 
consumed upon the premises Instead of somewhere else. I fail to discover 
any distinction. 

Counsel for the moving party cites in support of bis argument the case 
of In re New York & W. Water Co. (recently declded by this court) 98 Ped. 
711, in which it was held that a company which owned a source of water 
supply and a réservoir and pipe Unes and allowed householders for a cer- 
tain sum to connect their bouses with Its pipes and thus obtaln a water 
supply, was not principally engaged in trading or mercantile pursuits under 
the act. 

The reasoning of that case seems perfect, but it bas no application hère. 
That Company did not buy and sell water in spécifie quantifies, but merely 
conveyed the water through thelr own pipes or conduits from a natural 
supply, and for a certain annual payment lieensed householders to connect 
■with thelr pipes and thus obtaln necessary quantifies of water. 

But, suppose that company had been formed for the purpose of purchaslng 
epring water in bulk and then bottling it and selling it at retail; can there 
be any doubt but that they would hâve beén traders and engaged in mer- 
cantile pursuits, even though the original cost of the water might bave been 
but trifling and the labor of transportlng and bottling and delivering it hâve 
been the chief item of cost? 

Or, go further and suppose they opened a store (as many of them hâve) 
and in order to Introduee their goods had agreed that any one mlgbt go in 
and be served with as much of the water as they could drink every day for 
a certain price per month, would not that also bave been trading? 

The cases referred to by the learned counsel for the moving party, relat- 
Ing to mining companies, hâve no application to the case at bar; they stand 
upon the same footing as the Water Oo. Case. 

The case of In re San Gabriel Sanatorium (D. 0.) 95 Fed. 271, declded 
under the présent law, goes much further in support of the petitioning cred- 
îtors' contention than the Odell Case, and is certainly not an authority in 
favor of the moving party. 

My conclusion is that the adjudication in thls case was clearly within the 
provisions of the bankruptcy act. 

I submlt herewith the order of référence and ail the testimony taken be- 
fore me. 



794 108 FEDERAL REPORTER, 

Jacob A. Cantor, for petitioning creditors. 
.Henry G. Sanford, opposed. 

BROWN, District Judge. The principal business of this corpora- 
tion being evidently that of boarding horses for their customers, in- 
cluding the complète care of them, aiad also the care of wagons, bar- 
ness, coaches, etc., I should hâve hesitated, if this were an original 
question, to consider this corporation as principally engaged in "trad- 
ing or commercial pursnits" within section 4b of the bankruptcy act, 
as the business does not involve, except to a very minor degree, any 
direct sale of the hav, feed, grain, etc. In re New York & W. Water 
Co. (D. C.) 98 Fed. 711, 713, 714, 3 Am. Bankr. R. 508; In re Elk 
Park Min. & Mill. Co. (D. 0.) 101 Fed. 422; In re Rollins Gold & Sil- 
ver Min. Co. (D. C.) 102 Fed. 982, 4 Am. Bankr. R. 327. But in con- 
struing the phrases of the act of 189S, référence is constantly made 
to the preceding bankruptcy acts and to the construction given to 
similar phrases therein used. In the Case of Odell, 17 N. B. R. 73, 
Fed. Cas. No. 10,426, in this district, Mr. Justice Blatchford construed 
the words "merchant or tradesman" in the act of 1867, as including 
livery stable keepers, considering that the purchase and supply of hay, 
oats, feed and grain (which are the principal items in this business), 
and reeeiving pay therefor in the compensation paid for the board of 
horses, was équivalent to a sale of the food and constituted, "trading." 
This is no doubt a somewhat libéral construction of the word trad- 
ing; but as this was the established construction under the former 
act and hâs, so far as I know, never been dissented from, and as the 
business is in gênerai so closely allied and analogous to trading or 
commercial pursuits, I think I should follow the former construction 
as the learned référée has done, and conflrm bis report, leaving to the 
contestants the burden of any review by appeal, should that be de- 
sired. 

The report is confirraed. 



In re FELDSTEIN. 

(District Court S. D. New York. May 11, 1901.) 

Bankruptcy — Discharge— Imphopkr Books. 

A bankrupt was engaged In business, and kept books, and employed a 
bookkeeper. For more than two years prier to Ms bankruptcy lie was 
largely and Increaslngly Insolvent, his liabilities exeeedlng his assets at 
the time of his bankruptcy by half a million dollars. Durlng such two 
years he lost In gambling and stock spéculations over $200,000, which 
was taken out of his business, but durlng ail such tlme his books showed 
hlm to be solvent. This arose largely from the faot that he took notes 
from customers who were indebted to hlm on account as shown by the 
books, and, Instead of crediting them to the makers, sold or discounred 
such notes, and credited the proceeds to himself as money put iuto ihn 
business by him, and against such crédits he drew the money to pay 
his gambling losses, which did not appear on the books. He kept 
two small memoi'andum books in his desk, in which the note transactiong 
were entered, but they were not a part of his regular System of books. 
Beld, that such books were calculated to conceal his true finaneial condi- 
tion, and, slnce be must bave known of his insolvency, it was a reasonable 
Inference that they were fraudulently so kept wlth that Intent, and in 
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contemplation of bankruptcy, so as to bar hls rlght to a discharge, not- 
wlthstanding his déniai of such knowledge or intent 

In Bankruptcy. On application for discliarge, and objections there- 
to. 

The following is the report of Ernest Hall, référée, to whom the 
application and objections were referred: 

The spécifications flled by the objecting creditors are as follows: First, 
they charge that the bankrupt, with fraudulent intent cancealed his tnie finan- 
cial condition and in contemplation of bankruptcy, failed to keep books of 
account or records from which his true condition might be ascertained; and 
the facts in regard to tWs spécification are fully set ont in the subdivisions 
following the spécifications. The second spécification is, that the bankrupt 
did knowingly and fraudulently omit from his scheduie of assets his interest 
and ownership in the house occupied by hlm, known as ''No. 34 West 71st 
Street," in the city of New York, représentée by certain amounts paid out 
by checks of the bankrupt in reducing liens and Incumbrances on tlie prop- 
erty, and which amounts are set forth in f ull In the spécifications. The third 
spécification charges that the bankrupt did knowingly and fraudulently make 
a false oath and account in and in relation to his proceedings in bankruptcy, 
and the fourth spécification charges, that the bankrupt concealed, while a 
bankrupt, from hls trustée In bankruptcy, certain property belonging to his 
estate, consisting of a sum of money, being a portion of the moneys drawn 
by him from his deposlt in the Pacific Bank, and not Included In or accounted 
for by the checks drawn for gambllng and stock spéculations. 

The only spécifications which were seriously pressed before me were those 
relating to the fallure to keep proper books of account, and the oonceal- 
ment of assets by the bankrupt from hls trustée, consisting of hls Interest 
in or ownership of the house No. 34 West 71st street, New York City. 

In regard to the latter spécification, I find from the évidence before me 
that said spécification is not sustained; that said house was owned by the 
wife of the bankrupt, was purchased with her scparate and indlvidual funds 
not derived from or through the bankrupt, and that ail payments for, or on 
account of the purchase of said house, or for taxes or principal or interest of 
Incumbrances thereon whlch were paid by the bankrupt were paid out of 
funds in his hands belonging to his wife, and not obtalned by her from or 
through him. 

The other spécification as to the failure to keep proper books of account 
and the failure to enter therein the varions matters mentioned in the sub- 
division of the first spécification, présent a much more serions and diflicult 
question. 

Before going into a discussion of the testlmony regarding thls alleged 
failure to keep proper books, it may be well to record a gênerai statement 
of the condition of the bankrupt during the last two years before his bank- 
ruptcy. I find from the évidence that the bankrupt was insolvent to the 
amount of $75,000 and more on Jannary 1, 1898, and more than $175,000 on 
December 31, 1898, and more than $.360,000 on December 31, 1899, and more 
than $500,000 on May 1, 1900, without regard to debts owing to his wife 
and her family, amountlng to more than $90,000. 

Between September 19, 1898, and April 12, 1900, and during ail or a part 
of which time the bankrupt was hopelessly insolvent, he lost In gambllng 
at roulette, etc., the enormous sum of more than $160,000 in gambllng houses 
in New York, and paid the same out of moneys drawn from hls business, in 
addition to about the sum of $75,000 lost in spéculations In stocks. 

Undcr the provisions of the présent bankruptcy act, thèse losses furnish 
no groimd for refusing a discharge nor hâve the same been noted hère for 
any such purpose; the law must be admlnlstered as it stands, and It Is not 
for the courts to criticise its provisions, and I want to be understood as giv- 
ing no welght or considération whatsoever to those matters in forming my 
conclusions, but refer to those facts only In connection with the very 
pecullar method of bookkeeping adopted by the bankrupt, and of possibly 
aiding in the elucldatlon of the reasons for adoptlug such methods. 
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I havé carefully examined the cases elted In the very clerer brief submltted 
by counsel for the bankrupt, who haa certalnly been at great pains to présent 
every fact and every argument which could be presented on that side of the 
case, and I agrée fully wlth bis statement of the law; that no spécial form 
of bookkeeping is required so long as the banki-upt keeps books or records 
of bis business In sucb a way as that an ordlnary person, havlng a gênerai 
knowledge of accounts, could diseover his true flnancial condition; nor is it 
of any particular conséquence what klnd of books or records are kept, so long 
as that end can be reached by reasonable examlnation. I also agrée that 
in order to bar the discharge, the books must hâve been kept Incorreetly 
with a fraudulent intent, and in contemplation of bankruptcy, but I am of 
opinion that no direct évidence of an avoveed fraudulent intent Is necessary, 
but that It is suffieient if such intent can reasonably be Inferred from the 
eircumstanees surrounding the matter, and that if a man, who is hopelessly 
insolvent and must knovy it, keeps no books of aceount or keeps them in 
such a manner as to conceal his true flnancial condition, and a distinct pur- 
pose or reason is apparent for sucb action, the fraudulent intent niay properly 
be inferred. 

Counsel for the bankrupt lays great stress upon the fact that ever since 
the bankrupt eommenced business in 1894 and when he was entirely solvent, 
he kept his books in the same manner' as during his insolvency. Whlle he 
was solvent, and could promptly meet ail his obligations and before the pas- 
sage of the bankrupt act, he was at liberty to keep his hooks in any manner 
he pleased or to keep no books at ail, but when he asks the benefits of 
the bankrupt act he is bound to show a compliance with its provisions regard- 
ing his books as well as any other requirements, but if he kept improper 
or incorrect books before the passage of the bankrupt act and to such an 
extent as to make them improper or InsufHclent under the act, he should, 
upon the passage of the act, hâve altered his System of bookkeepiug so as 
to comply with its requirements, if he ever expected to seek the benefit of 
its provisions. 

I am eonvinced from the évidence that some time during the year 1898 
and certainly at the end of that year, the bankrupt knew that he was in- 
fiolvent, and could not meet his obligations and he turned to gambling and 
stock spéculations in hopes of retrieving his losses, but he went from bad 
to worse and rapidly used up his assets and the money of his creditors. But 
counsel argues that his books, If improperly kept, were not so kept in con- 
templation of bankruptcy and the bankrupt testifles that he did not know he 
was insolvent and did not contemplate bankruptcy until Aprll, 1900. If that 
were ail that was necessary, it would never be possible to find that a man 
did anything in contemplation of bankruptcy; he could fail to keep any 
books or keep them in the most false and fraudulent manner possible and 
still say that he did not contemplate bankruptcy. The proper interprétation 
of the law does not in my opinion require that the bankrupt should go forth 
and make a déclaration that he contemplated filing a pétition in bankruptcy, 
but that from the condition of his affairs and the knowledge with which 
he must properly be charged regarding them, he could plainly see that there 
was nothing for him but bankruptcy; to hold anyhing else would be tanta- 
mount to a complète nuUiflcation of the act in this respect. 

I bave therefore no hésitation in flnding from the évidence that the bank- 
rupt knowlng that he was insolvent and In contemplation of bankruptcy 
within the meaning of the law, and with intent to conceal the true condition 
of his business and affairs, kept his books in the manner he did, and it only 
remains to détermine whether his books were kept in such a manner as to 
conceal his true condition. 

In arriving at my conclusions in this matter I hâve not given great weight 
to the question of the relations existing between Zellweger & Co. and the 
bankrupt, or to the discussion of the question whether the agreement between 
them constituted a gênerai or spécial co-partnership; X regard that question 
as largely académie so far as its bearing upon the resuit in this case is con- 
cemed. 

It stands admltted by the record in this case bef oi-e me, that the bankrupt 
was indebted to the flrm of Zellweger & Co. in nearly $300,000, and, whether 
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the partnershlp between them was gênerai or spécial, the transactions out 
of which that Indebtedness arose consisted in forwarding goods by them 
to the bankrupt to be sold for their account and the proceeds accounted for 
and returned to them in Switzerland, and they as much as any other cred- 
itors were entitled to hâve thelr accounts correctly kept by the bankrupt; 
and even were this not true, the other creditors were certalnly entitled to 
hâve those accounts correctly kept, because it was only by correct entries In 
that account as well as ail others that the true condition of the bankrupt 
could be ascertalned. 

ïhe bankrupt had a set of books, kept by a bookkeeper during hls entire 
business career, and under hls direction and instructions. The facts regard- 
ing the method of keeping the books are not disputed. The accounts of 
ail debtors were entered in the day book and ledger in the regular way so 
far as charges were concerned, and when the accounts were partially or 
whoUy paid by notes, as seems to hâve been the course of business, the 
bankrupt elther had them dlscounted with hls indoi-sement or else sold them 
absolutely, and without recourse; but in the former case no crédit was given 
to the customer for the notes, although the proceeds thereof had been received 
by the bankrupt, but the débit balance was shown as if no note had been 
given, and no entry of the notes were made in the ledger. The resuit of 
this would be that any one examining the books for the purpose of ascertain- 
ing the true flnancial condition of the bankrupt would hâve fouud ail the 
débit balances in favor of the bankrupt, just the same as if no notes had been 
given, and this sometimes amounted to hundreds of tbousands of dollars, 
when in fact those accounts were not owing at ail, but had been closed 
by notes, which should hâve appeared in the several accounts, and should 
aiso bave appeared in a bills receivable account which was not kept in the 
ledger. But this was not the only misleading resuit of such a course of 
bookkeeping. When a note was dlscounted and the proceeds received by 
the bankrupt, such proceeds were credited to his account as so much cash 
paid In by him, and the books showed very large amounts so credited, which 
without explanation would make it appear that he had put into the business 
very large sums of money, and would thus enable him to malvc the enoi-mous 
withdrawals of money used by him in his gambling and stock transactions 
without comment. 

It is true that the bankrupt kept In hls desk two small mémorandum books 
in which he entered thèse note transactions and the various discounts, but 
I do not consider them a pai-t of the regular books of account kept In hls 
business for the information of those interested, but merely private memoran- 
da made for hls own information and purposes. 

In regard to the enormous amounts of money wlthdrawn to pay gambling 
debts, it Is true that most of the checks given for that purpose were entered 
either in his flnn check book or his individual check book, some of them 
being regularly entered on the stubs of the checks and some of them only 
on the opposite pages and not on the stubs, but the purpose of the payment 
■was never stated nor was any account kept in the books showing the purposes. 
But the bankrupt elalms that they were made to such well-known gamblers 
as to give notice of their purpose to any one examining the books. I hardly 
think the court can take judicial cognizance of such a state of facts, and I beg 
to remark that the names of ail such persons to whom the checks were made 
■were entlrely unknown to me, and probably would bave been unknown to 
any interested person examining the books, although it might hâve been 
discovered on a thorough overhauling of the books that they were not busi- 
ness creditors. I think that the books were clearly false in not showing 
the reasons for thèse immense payments, and that they were purposely so 
kept In order to coneeal the reason of thèse withdrawals, and In connection 
•with the crédit of the proceeds of dlscounted notes to the bankrupt, were 
Intended to lead any one to believe that the bankrupt had paid in large sums 
as capital, and paid the same out as he lawfuUy might, if the facts regarding 
such crédits were true. I am also of opinion that the fallure to enter the notes 
received In payment of the goods consigned by Zellweger & Co. and to 
whom the bankrupt was indebted nearly $300,000 was a fraudulent conceal- 
(uent of the facts, and an examination of the bocks by Zellweger & Co. by 
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ordlnary methods would bave shown that the purchasers of tlieir goods were 
still indcbted to Feldstein for tlie entire amount. 

The same remarks will apply to the failure to enter In the regular bocks 
the stock transactions and the losses resulting therefrom, and also the failure 
to enter In sueh books the amount of indebtedness to the Siercks and Mrs. 
Feldstein, amounting to over $90,000. 

It is true that the bankrupt says that he kept in his private desk one or 
more little mémorandum books in which entries of thèse matters were made, 
but the trustée who took possession of ail the assets and books bas failed to 
discover any sueh books, uor does the bankrupt produce them; but, assum- 
ing that there were sueh books, they were no part of the regular System of 
bookkeeping and the bookkeeper had no access to them, so that any ordinary 
ereditor examining the books of account would necessarily hâve passed over 
this large amount of indebtedness. 

So far from considering thèse mémorandum books as well as those In 
which the note transactions were entered as a part of the regular books of 
account, I consider that they were kept In the manner described for the 
express purpose of concealing the true condition of the bankrupt from his 
creditors and compelling them to resort to the regular books, which would 
show at ail times, down nearly to the bankruptcy, a solvent condition. 

In regard to the very large amounts paid for gambling debts in April, i960, 
and one upon the very day on which the bankrupt consulted his lawyers 
regarding the making of an assignment, I find that three of them were not 
entered at ail even In the check book; and while I should not regard that 
omission standing alone as fatal to the bankrupt's discharge, I am not at ail 
impressed by the attempted explanation of the bankrupt of the failure to 
make sueh entries. I think that for the last two years the bankrupt simply 
plunged headlong into ail manner of gambling without thought for his cred- 
itors, and did his best to conceal the real facts from them, and only ceased 
when there was nothing left to gamble with. 

The argument of the learned counsel for the bankrupt that the expert Klaw, 
who was employed by the trustée to examine the books, was enabled to 
make an accurate statement of the bankrupt's condition is not at ail conclu- 
sive to show that the books were properly kept. Neither he nor any other 
expert could bave made a correct statement from the books regularly kept in 
the business, but being an expert of many years' standing and having posses- 
sion of the mémorandum books containing the entries of the note transac- 
tions, and by examining the checks drawn for gambling, and flnding no cor- 
responding entries In the books, he was enabled by questioning and investiga- 
tion to make a substantially true statement, as he says, "when he had the 
key." 

So might one solve any enigma If he had the key, but the ordinary créditer 
examining the books would not bave had the key and could not hâve even 
approximated the true financial condition of the bankrupt. 

Much more might be said upon the subject, and much more has been said 
by the counsel for the creditors, but It seems to me that it has been clearly 
demonstrated that the bankrupt, with fraudulent intent to conceal his true 
financial condition and in contemplation of bankruptcy, has failed to keep 
books of account or records from which his true financial condition could be 
ascertained, and that the first spécification is sustained by the évidence and 
the discharge should be refused. 

The second spécification is not sustained by évidence and should be dis- 
missed. 

The thlrd and fourth spécifications were not pressed by counsel for cred- 
itors, and were withdrawn. 

Putney, Twombly & Putney, for bankrupt. 

Blumenstiel & Hirsch, Black, Olcott, Gruber & Bonynge, Lord, Day 
& Lord, Stem & Kushmore, and Jiilius Goldman, for creditors. 

BEOWN, District Judge. Upon exaraination of the évidence and 
books in this case, I am entirely satisfled that the discharge of the 
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bankrupt should be denied on the grounds stated by the référée in hig 
admirable opinion. I will only add tliat no System of bookkeeping, 
as it seems to me, could be devlsed tliat would be more calculated to 
mislead and deceive persons referred to tlie books for information as 
to the capital of the bankrupt invested in his business, which under 
this System of bookkeeping appeared at ail times to be much larger 
than it was in fact. 



KLUMP et al. v. THOMAS. 

(Circuit Court, E. D. Pennsylvania. May 14, 1901.) 

Cdstoms Duties— Classification— Flax Thread. 

A manufacture of flax, consisting of hanks of two strands of flax 
twisted together, is not dutiable under paragraph 347 of the tarlflC act of 
1897, covering manufactures of flax not specially provided for, but is 
"ttiread • • « made from yarn » • • composed of flax," and as 
sucli speciflcally provided for in paragraph 330. 

Appeal from Décision of Board of General Appraisers, 

H. T. Kingston and W. Wickham Smith, for importers (appel- 
lants). 
W. M. Stewart, Jr., and James B. Holland, for the United States. 

DALLAS, Circuit Judge. This is a proceeding for review of a 
décision of the board of gênerai appraisers, which afSrmed the ac- 
tion of the coUector of the port of Philadelphia as to the classiiica- 
tion of certain merchandise imported by the plaintiffs. This mer- 
chandise was assessed for duty under paragraph 330 of the act of 
1897, and the contention of the plaintiffs is that it was not dutialïîe 
under that paragraph, but under paragraph 347. Thèse paragraphs 
are as foUôws: 

"330. Threads, twines, or cords, made from yarn not finer than five lea 
or number, composed of flax, hemp or ramle, or of which thèse substances 
or either of them is the component material of chief value, thirteen cents 
per pound; if made from yarn finer than five lea or number, three-fourths 
of one cent per pound additional for each lea or number, or part of a lea or 
number, in excess of five." 

"347. AU manufactures of flax, hemp, ramle or other vegetable flber, or of 
which thèse substances, or either of them, is the component material of 
chief value, not specially provided for in this act, forty-flve per centum ad 
valorem." 

The material involved in this case consista of hanks of two strands 
of flax twisted together, and is therefore a "manufacture of flax"; 
but, though this is plain, still the crucial question remains, is it an 
article which congress has designated by the spécifie name of 
"thread"? If it is, it was rightly classified under that désigna- 
tion. Twine Co. v. Worthington, 141 U. S. 474, 12 Sup. Ct. -j.j, 35 
L. Ed. 821. 

If it were necessary, as the plaintiffs seem to suppose, to dis- 
tinguish thread from yarn, it would, I think, be difiBcult to point out 
any différence upon which, for the purposes of this case, such dis- 
tinction could be rested. The dictionary définition of either of 
thèse words would be inclusive of this merchandise, and the évidence 
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shows tliat each of them is commercially applied to it. Tlierefore, 
wliile it cannot be said that it is not yarn, it is equally certain that 
it is thread. It is "thread * • • made from yarn," aùd con- 
gress, having so designated it, did ail that was necessary for its 
identification. It was not requisite that it should be called by every 
name which might properly hâve been given to it. I quite agrée 
that, though to a limited extent and for restricted purposes it may 
be used for sewing, it conld not hâve been classified as a sewing 
thread; but the obvions answer to the argument which has been 
based upon this fact is that it has not been so classifled, and that 
the act makes no provision for any such classiflcatioQ. Indeed, I 
think it is clear that in paragraph 330, by thread made from yarn, 
there was intended (as some of the witnesses hâve testifled is their 
understanding of the meaning of the word "thread") two or more 
strands of yara twisted together, as distinguished from "single 
yarns," which are dealt with in the foUowing paragraph; in other 
words, that, for certainty of description, the term "single yarns" was 
employed when but one strand was referred to, but that, where arti- 
cles composed of more than one strand were in mind, the word 
"threads" alone was used, as being precisely apt, and, of itself, suflfi- 
ciently defining. The décision of the board of appraisers is af- 
firmed. 



In re SMITH. 

(Circuit Court, E. D. Pennsylvania. May 13, 1901.) 

CtrsTOMS DuTias— Classification— Lace Window Curtains. 

Lace window curtains only partially made on a Nottingliara machine, 
and in part manufactured on anotlier and différent machine, which 
greatly enhances thelr value, are dutiable under paragraph 339 of the 
tarife act of 1897, and not under paragraph 340. 

Appeal from Décision of Board of General Appraisers. 

Howard T. Walden, for importer. 

W. M. Stewart, Jr., and James B. Holland, for the United States. 

DALLAS, Circuit Judge. The appellant Imported merchandise 
which he claims should hâve been classifled under paragraph 340 
of the tariff act of June 24, 1897, as "lace window curtains, * • ♦ 
flnished or unflnished, made upon the Nottingham lace-curtain ma- 
chine, or on the Nottingham warp machine." The fact, however, 
is that thèse curtains, as imported, were only partially made on a 
Nottingham machine. They were in part manufactured — not merely 
•'flnished"— upon another and entirely distinct machine, which 
greatly enhanced their value. Upon this ground the board of gênerai 
appraisers overruled the protest which was made against their 
classiflcation and assessment under paragraph 339 of the same act; 
and as, in my opinion, this décision was clearly correct, it is affirmed. 
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TOWNSBND et al. T. UNITED KTATBS. 

(Circuit Court. S. D. New York. May 9, 1901.) 

No. 2,996. 

CnsTOus DoTiEs— Classification— Statuart. 

Statues eut, carved, and wrought by hand from a solld block of marble, 
by a person who Is a graduate of a recognlzed school of art, are "stat- 
nary, the work of a professional sculpter," withln the terms of para- 
graph 454 of the tariff act of 1897, and entitled to entry as such, wlthout 
regard to the purpose for whlch they are to be used, the degree of artls- 
tic merit they possess, or the fact that they are copied from the work of 
other sculptors. 

Appeal by the importers from a décision of the board of United 
States gênerai appraisers, which sustained the assessment of duty by 
the collector of customs upon the importations in question. 

Howard T. WaJden, for appellants. 
Henry 0. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The collector assessed duties upon 
the importations under paragraph 115 of the tariff act of 1897 as 
"manufactures of marble." The importers protested insisting that 
they should hâve been assessed under paragraph 454 of the same 
act, as "statuary, the work of a professional sculptor." 

As the case appeared before the board of gênerai appraisers 
there was no évidence to show the professional character of the 
persons who made the imported statuary other than the déclaration 
of the sculptors themselves and the consular certificates attached 
to the invoices. On the other hand, the United States produced the 
testimony of a number of sculptors of this country, who gave it as 
their opinion after examining the importations that they were not 
Works of art and were not the work of a professional sculptor, but 
were, as characterized by them, ordinary commercial or "cemetery" 
statues. Upon that state of facts there could be no reason for dis- 
turbing the conclusion reached by the board. But since their décision 
évidence has been taken in this court which, it seems to me, very 
materially changes the situation. 

The paragraph in question provides that the term "statuary," as 
used in the act, "shall be understood to include only such statuary as 
is eut, carved, or otherwise wrought by hand from a solid block or 
mass of marble." Thèse importations are eut, carved and wrought 
by hand from a solid block of marble. The paragraph further pro- 
vides that the statuary must be the production of a professional 
sculptor. I do not understand that the court is precluded in deter- 
mining what a professional sculptor is by the opinions of gentle- 
men who are professional sculptors, whether they réside in this coun- 
try or in the country where the statuary is made. I suppose if we 
were to define what a professional sculptor is we would say among 
other things that he is a graduate of an art school, a man educated 
in his profession, and who is capable of making statuary which gives 
a pleasing and artistic impression to the eye. It is not a question 
of degree; it is not wholly a question of the opinion which others 
108 F.— 51 
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may entertain of his work. There are good sculptors and tùere are 
poor sculptors, just as there are good painters and pcor pointers. 
But I think that there can be no question that a picture paint- 
ed by a graduate of an art school is a painting, although it is far 
inferior to the work of a Meissonier or a Raphaël. So in this case 
thèse productions may not hâve ail the artistic features that the 
American sculptors who hâve testifled are capable of putting into 
marble; but that cannot be the test. If that were the test works 
of art might be narrowed down to the productions of a few men who 
are at the head of their profession. 

The fact that thèse importations are used in cemeteries would also 
seem to be wholly immaterial. It is not a question where thej are 
used; the question is what they are. And every one who has any 
knowledge at ail upon the subject will recognize that some of the 
most beautiful statuary in the world is found in the cemeteries. 
Witness the Père la Chaise, the cemetery at Genoa, or even Green- 
wood. 

Nor do I think the question can be determined by the fact, if it 
be a fact, that thèse are copies from models made by other sculptors. 
I suppose that if Mr. Karl Bitter or any sculptor of recognized ability 
should copy the Venus of Mile, or the Dying Œadiator, and send it 
hère it would be regarded as a work of art notwithstanding that the 
model was made centuries ago. 

In this case we hâve the fact undisputed that each one of the 
sculptors whose work is in question was graduated from the Carrara 
School of Art; and so far as appears that is a well-reeognized school. 
It also appears from the uncontradicted testimony that each one of 
the statues in question was actually made by the sculptor himself. 
The model made by him was placed in front of the workman who eut 
ont the rough stone, and afterwards the sculptor put on the flnish- 
ing touches. It must be that thèse statues are the work of a pro- 
fessional sculptor within any rule that the court can formulate. If 
the photographs that are presented hère properly represent the im- 
portations, as I suppose they do, no one can say that the statues do 
not hâve some artistic merit. In other words, I think the new évi- 
dence taken in this case differentiates it very materially from the 
case before the board, and the court must flnd as a matter of fact 
that thèse particular statues are the work of a professional sculptor 
and therefore entitled to come under paragraph 454 of the tariff 
act. This leads to a reversai of the décision of the board of gênerai 
appraisers. 



TJNITED STATES v. AMERICAN FERMENT 00. 

(Circuit Court, S. D. New York. May 11, 1901.) 

: i No. 2,967. ' 

CnsTOMS DuTiEs — Classification— Po-WDKKED Juicb from Papaw Mei,on. 

Powder from tlie juice of tlie papaw melon, wliich in use is made into 
various forms of médicinal vegetable pepsin, is not dntiable, under sec- 
tion 6 of tlie tarife act of 1897, as a maniif actured article not otherwise 
provided for, nor is it entitled to free entry under paragraph 548 of tlie 
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free Ust as a crude flrug not edlble, "and not advanced In value or con- 
dition by refinlng or grinding or other process," but i» dutlable under 
paragraph 20 as a drug not edlble, which bas been advanced In value 
or condition by grinding; It appearing from the évidence tbat the Julce 
of the melon, when drled In the sun, Is In the form of crumbles or 
lumps, and Is subjected to a grinding process between boards to reduce 
it to the powdered form. 

Appeal by the United States from a décision of the board of United 
States gênerai appraisers, which sustained the protest of the iin- 
porters as to the merchandise in question. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for appellee. 

COXE, District Judge (orally). The article in controversy is a 
powder from the juice of the papaw melon. It was classified by the 
collector under section 6 of the act of 1897, as a manufactured arti- 
cle, not otherwise provided for. The importer protested insisting 
ihat it should hâve been admitted free of duty as a crade drug not 
edible "and not advanced in value or condition by reflning or grind- 
ing, or by other process," as provided in paragraph 548 of the same 
act. He also protested in the alternative that if not permitted to 
enter free it should be classified under paragraph 20 of the same act 
as a drug, not edible, but which bas been "advanced in value or 
condition by reflning, grinding, or other process, not specially pro- 
vided for in this act." The board of gênerai appraisers, following 
the décision of this court in the case of U. S. v. Godwin (G. C.) 91 
Fed. 753, decided that it was entitled to free entrv under paragraph 
548. 

In the case to which référence bas just been made the court found 
that the article imported "is a powder from the juice of the papaw 
melon, caught in pans, dried in the sun, sifted to take ont foreign 
substances, packed in tins, and exported. It is not used nor fit for 
medicine, but is made into varions forms of médicinal vegetable 
pepsin." There was no évidence in that case to show that the 
papaw juice was ever in a more crude merchantable condition than 
in the powdered form in which it was imported. It now appears 
that after the juice bas exuded from the melon and coagulated it is 
scraped oflf from the melon or the réceptacle in which it is permitted 
to drop and then appears in the condition found in Exhibit 2, in the 
form of crumbles or small lumps approximately the size of a pea 
and is of a dark brown color. It also appears from the testimony ot 
the importer himself, who was called as a witness by the government, 
that he is familiar with the manner in which the article is prepared 
for the market, and that after the papaw juice is found in the condi 
tion just described it is spread upon a board with another board over 
it, and subjected to a process of grinding, by which it is reduced to 
the powdered condition in which it is imported as illustrated by 
Exhibit J4, which represents the importation in the présent case. 
It seems to me that there is no escape from the conclusion that this 
additional process is a refining or grinding by which the juice ia 
advanced from the condition in wMch it appears when flrst taken 
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from the melon, and therefore, clearly, ît is not within paragrapH 
548 of the free list. 

The alternative paragraph mentioned in the protest, paragraph 20, 
proTides for a spécifie duty of one-fourth of one cent per pound and 
in addition thereto an ad valorem duty of ten per cent, upon "drugs 
• * * vFhich are not edible, but which are advanced in value or 
condition by reflning, grinding, or other process." What bas been 
said with référence to paragraph 548 leads, I think, logically to the 
conclusion that the importation in question is a drug which bas been 
advanced by the process of grinding; and therefore it is assessable 
under paragraph 20 of the act. 

There was some suggestion in the argument that the importa- 
tion in question is not affected by the îestimony of Mr. Johnson for 
tlie reason that it was imported from Yucatan and bis évidence re- 
lates to what he saw in the West Indies. The difificulty with this 
contention is twofold — ^Pirst, there is no évidence that the importa- 
tion came from Yucatan, it is merely an inference drawn from cer- 
tain loose expressions in the évidence; and, second, even if it be 
conceded that it came from Yucatan, there is nothing whatever to 
show there is any distinction between the papaw melon of Yucatan 
and the papaw melon of the West Indies. 

The décision of the board of gênerai appraisers is reversed and the 
collecter is advised to take duty under paragraph 20 of the act of 
1897. 



BREESE T. UNITED STATES. 

(Circuit Court of Appeals, Pourth Circuit. May 18, 1901.) 

No. 338. 

Chiminai, Law— Instructions— New Triai,. 

An instruction on a trial for violatlng the bankîng law that, "in his 
opinion, It was the duty of the jury to convict the défendant," was 
ground for new trial, as calculated to mislead the jury, who would, 
perhaps, construe the language as a direction ou the part of the court. 
Brawley, District Judge, dissenting. 

On Eehearing. 

For former opinion, see 106 Fed. C80. 

J. C. Pritchard and Charles A. Moore {Pritchard & UoUins, Tucker 
& Murphy, and Joseph S. Adams, on the briefs), for plaintiiï in error. 

William P. Bynum, Jr., Sp. U. S. Atty. (A. E. Holton, U. S. Atty., 
and A. H. Price, Asst. U. S. Atty., on the brief), for défendant in 
error. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWIiEY, 
District Judge. 

PER OTJEIAM. We hâve considered the arguments upon the re- 
hearing of this cause. The opinion of the court is unchanged as 
to the conclusiona reached that there was no error in the court below 
in overruling the demurrer and in not granting the motion to quash, 
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and upnn the varions points decided in the progress of the cause. 
But, inasrnuch as tlie strong opinion expressed by the judge below 
in his charge to the jury, in which he used the words "that, in Lis 
opinion, it was the duty of the jury to convict the défendant," was 
calculated to mislead the jury, who perhaps construed this language 
as a direction on the part of the court, we think that it would be 
proper to grant a new trial. For thèse reasons the case is remanded 
to the court below, with instructions to grant a new trial. 

BRAWLEY, District Judge, dissents. 



WRIGHT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit April 30, 1901.) 

No. 978. 

1. CoNSPiRACT — Ikdictment dndbb Federal Statute — Description of Op- 

FBKSE. 

An indictment under Rev. St. § 5440, mailing it an offense "if two or 
more persons conspire » * * to defraud the United States," is sufii- 
cient where it cliarges tliat the défendants named "unlawfully did con- 
spire to defraud the United States," etc., followed by a statement of 
tbe nature and purpose of tlie conspiracy and the aets done to effect 
its object. The use, in connection with the verb "conspire," of other 
•words or phrases of slmilar import, such as "combine," "confederate," 
"agrée together," or "agrée between and among themselves," while 
nsual and proper in indictments for conspiracy, is not essential, since 
guch words add nothing to the meaning expressed by the word "con- 
spira," as defined by lexicographers and as used in the statute, and 
their omission. If a defect, is one of form only, which does not tend to 
the préjudice of the défendants, and must therefore be disregarded, 
under Eev. St. ^ 1025. 
3. Criminal Law — Tkial — Comments of Codnsel on Faildre of Défend- 
ants TO Testify. 

Oounsel for the government in a proseeution for conspiracy in his 
argument to the jury analyzed and critleised the testimony of one of 
the défendants, and then stated that neither of the other défendants 
had talten the stand. At this point he was Interrupted by an objec- 
tion, and the court immediately held thèit he had no right to comment 
on such fact; and both the court and the district attorney expressed 
themselves to the effect that such comment was improper, and the dis- 
trict attorney disclaimed any intention of mailing it. The court also, 
at request of defendant's attorneys, fully stated the law in that regard 
in the charge to the jury. Held, that the mère référence to such fact, 
at once disclaimed by counsel, and in view of the further statements of 
the court, did not constitute such prejudicial error as would warrant 
a reversai, especially as the fact that one défendant had testified had 
presumably called the attention of the jury to the omission of the others 
to take the stand. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastem 
District of Louisiana. 

The first count in the flrst indictment is as follows: "The grand jurors of 
the United States of America, Eastern District of Louisiana, New Orlean» 
division, duly impaneled, sworn, and charged at the November term, A. D. 
1898, of the court aforesald, on their oath présent: That William H. 
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Wiright, A. s. Cornet, whose Christian name Is to the grand jurors unknown, 
and Robert H. Oox, ail and each late of the district and division tbereof 
aforesald, on the Ist day o£ May, A. D. 1897, in the Eastern district of Loulsi- 
ana, New Orléans division, and within the jurisdlction of this court, unlaw- 
fully did conspire to defraud the United States of the title and possession 
of large tracts of land In the parish of Ascension, Eastern district of Louisi- 
ana, of great value, by means of false, feigned, illégal, and flctitlous entries 
of the sald lands under homestead laws of the United States, the sald lands 
being then and there public lands of the United States open to entry under 
said homestead laws at the local land oflBce of the United States in the city of 
New Orléans, in the state of Louisiana; and thereafter, to efCect the object 
of said conspiracy to defraud the United States of the lands aforesaid, the 
said William H. Wright, said A. S. Cornet, and said Robert H. Cox, and each 
of them, did persuade and Induce one Ernest E. Martin and one Karl Fach 
and one John Siegenthaier to malse filiugs and entries in the said local land 
ofHce of the United States at New Orléans, Louisiana, in the district and 
division thereof aforesaid, under said homestead laws of the sald public 
lands of the United States, hereinafter descrlbed; and the said William H. 
Wright, said A. S. Cornet, and said Robert H. Cox, and each of them, to 
further effect the object of said conspiracy to defraud the United States as 
aforesaid, thereafter did there exact and obtain from the sald Ernest E. 
Martin and the said Karl Fach and the said John Siegenthaier, prior to the 
fiiings and entries made by them, respectively, and hereinafter set forth, a 
promise and agreement from each of them to transfer and deed to them, 
the said William H. Wright, sald A. S. Cornet, and said Robert H. Cox, one- 
half of the lands embraced in the fllings and entries hereinafter stated, or 
to pay to them, the said William H. Wright, said A. S. Cornet, and said 
Robert H. Cox, the sum of $200; and the sald Ernest E. Martin, being so 
persuaded and Induced as aforesaid, did malie in said local land office of 
the United States at New Orléans, Louisiana, application No. 18,434, on the 
20th day of August, A. D. 1S97, under said homestead laws, for the lands 
Isnown and designated on the maps of public survey of the lands of the 
United States as the southeast quarter of the southeast quarter, section 
twenty-two, and west half of southwest quarter, and southeast quarter of 
Southwest quarter, of section twenty-three, township ten south, range three 
east. Southeastern land district of Louisiana, east of the Mississippi river, 
in the parish of Ascension, state of Louisiana, and Eastern district thereof, 
being 100.07 acres, of the value of $200.09; and the said Karl Fach, being 
so persuaded and induced as aforesaid, did thereafter make in the said local 
land office of the United States at New Orléans, Louisiana, application No. 
18,448, on August 27, A. D. 1897, under sald homestead laws, for the lands 
linown and designated on the maps of public survey of the lands of the 
United States as the east half of the east half of section twenty-three, town- 
ship ten south, range three east, Southeastern district of Louisiana, east 
of the Mississippi river, in the parish of Ascension, state of Louisiana, and 
Eastern district thereof, being 159.88 acres, of the value of Ï199.85; and the 
sald John Siegenthaier, being so persuaded and induced as aforesaid, did 
thereafter make in the sald local land office of the United States at New 
Orléans, Louisiana, application No. 18,476, on September 7, A. D. 1897, under 
said homestead laws, for the lands known and designated on the maps of 
public survey of the lands of the United States as the northwest quarter of 
section twenty-flve, township ten south, range three east, Southeastern dis- 
trict of Louisiana, east of the Mississippi river, in the parish of Ascension, 
being 174.21 acres, of the value of $217.76; and the said applications, entries, 
and fiiings so made as aforesaid by the said Ernest E. Martin, Karl Fach, 
and John Siegenthaier, respectively, for sald homestead lands, declared, as 
required by law, and each of them so declared, that the said applications, 
entries, and fiiings, respectively, were made for the purpose of actuai settle- 
ment and cultivation, and that the sald applications, entries, and fiiings were 
made for the sald respective applicants' exclusive beneflt, and not dlrectly 
or indlrectly for the beneflt or use of any other person or persons whomso- 
ever, whereas, in truth and in fact, the said applications, entries, and fiiings, 
and each of them, were made as aforesald for the beneflt of the said William 
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H. Wright, A. S. Cornet, and Robert H. Cox^ as well as for the beneflt of 
the said appllcants or entrymen; and the said statements so made as aforé- 
said in said fllings, applications, entries, and affldavits, and in each of tliem, 
by the said applicants or entrymen, respectively, were false, as aforesald, as 
the said William H. Wright, said A. S. Cornet, and said Robert H. Cox, and 
each of them, then and there well knew; and they procured the maklng and 
filing of said false statements, applications, entries, and affldavits In the said 
local land office of the United States at New Orléans, Louislana, for the 
purpose of further eflrecting the object of the said conspiracy to defraud the 
United States of the lands as aforesaid, and so and by such means fraudu- 
lently and illegally to obtaln from the United States a relinqulshment of 
ail the United States* title to said lands, and to obtaln a patent for the 
same, and to acquire for themselves the ownership and deed for one-half 
portion thereof, contrary to the form of the statute In such case made and 
provlded, and against the peace and dignlty of the United States." l'he 
second count charges conspiracy by the défendants on the Ist of May, 18î)7, 
to procure the making and filing in the land office at New Orléans of false 
and fraudulent déclarations and affldavits for and coneerning the same home- 
stead entries. The flrst count in the second indlctment charges conspiracy 
by the défendants to defraud the United States of the title and possession 
of large tracts of land in the parish of Ascension, and charges that, to effeet 
the object of the conspiracy, the défendants called upon Charles Pridge to 
make a homestead entry In the land office at New Orléans, and oft'ered to 
pay ail fées and expenses; and the défendant Oox, to efCect the object of the 
conspiracy, requested and solicited Fridge to agrée and contract to deed and 
transfer to the défendants one-half of the land embraced in the entry; and 
the défendant Wright on the Ist day of July, 1897, called upon William Wal- 
lace, and requested and solicited him to contest the entry of one Lawrence 
E. Watkins, who Wright represented had failed to comply with the home- 
stead laws: and Wright solicited Wallace to contest the entry, and offered 
to pay ail fées and expenses, and solicited Wallace to enter Into an agree- 
ment and contract to deed and transfer to Wright, for the benefit of the 
défendants, one-half of the lands. The second count in the second indlct- 
ment charges conspiracy by the défendants on the Ist day of May, 18.97, 
to defraud the United States of the title and possession of large quantlties 
of public lands in the parish of Ascension by means of false and Illégal 
entries, and that the défendants Induced and persuaded Lewis R. Marble 
to make entry No. 18,548 on the 4th day of October, 1897, and Wright and 
Cox on the Ist day of October, 1S!)7, obtained from Marble an agreement and 
contract to deed and transfer to the défendants one-half of the land, and 
.Wright and Cox pald the fées and expenses of Marble, and the défendants 
deposited and flled in the land office at New Orléans, on the 4th day of Octo- 
ber, 1897, the application and entry, whlch declared that Marble made the 
entry for hls own beneflt, and that no one else was interested, and they 
knew the statement to be false. The third count in the second indictment 
charges conspiracy by the défendants on the Ist day of May, 1897, to procure 
the making and filing in the land office at New Orléans of false and fraudu- 
lent déclarations and affldavits coneerning homestead entries for lands in 
Ascension parish, and, to elïect the conspiracy, Wright and Cox induced 
Marble to make entry No. 18,548 on the 4th day of October, 1897, and induced 
and persuaded Marble to make false déclaration and affidavit in connection 
with the homestead entry, and on the 4th day of October, 1897, procured and 
caused to be deposited and flled in the local land office at New Orléans the 
false and fraudulent affldavit of Marble, well knowing it to be false. Each 
défendant demurred to both Indictments. The demurrers were gênerai, aver- 
ring that the indictments "are not stifflclent In law," and that the défend- 
ant "is not bound by the law of the land to answer the same," and the de- 
fendant therefore "prays judgment that the same may be dlsmissed and 
discharged." No demurrer was ffied to any separate count. The demurrers 
were overruled. The two Indictments were, on order of the court, Consoli- 
dated and tried as one case. No question is ralsed in this court as to the 
consolidation. The défendants, their demurrers being overruled, pleaded 
not guilty. During the trial, which lasted several days, bills of exceptions 
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were reserved. The Jury found the défendants gullty. The court sentenccd 
each of the défendants to pay a fine of $100; and Wright, to imprisonment 
for 12 montha; Cox, 6 months; and Cornet, 3 months. The case is brought 
hère on error to reverse this judgment. 

Girault Parrar and John D. Eouse (Wm. Grant and Eufus E. 
Foster, on the brief), for plaintiffs in error. 

W. W. Howe, U. S. Atty. (Charles P. Cocke, Asst. U. S. Atty., on 
the brief). 

Before FARDEE, McCORMICK, and SHEOLBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Did the circuit court err in overruling the demurrers to the indict- 
uient? At common law a conspiracy was the combination of two or 
more persons to do something, the act to be done, or the means of 
doing it, being unlawful, or, as more elaborately expressed, a com- 
bination of two or more persons for the purpose of accomplishing a 
criminal or unlawful object, or an object neither criminal nor un- 
lawful, by criminal or unlawful means. There are no common-law 
offenses against the United States. We therefore look for a statute 
to sustain every indictment in a fédéral court, though we often look 
to the common law for aid in construing the statutes. The indict- 
ment in this case is for conspiracy. In some of the counts a con- 
spiracy to defraud the United States is charged, and in others a con- 
spiracy to commit an offense against the United States. The indict- 
ment is framed on the following statute: 

"If two or more persons conspire either to commit any ofifense against the 
United States, or to defraud the TJnited States in any manner or for any 
purpose, and one or more of such parties do any act to efit'ect the object of 
the conspiracy, ail the parties to such conspiracy shall be liable to a penalty 
of not less than one thousand dollars and not more than ten thousand dol- 
lars, and to imprisonment not more than two years." Eev. St. U. S. (2d 
Ed.) § 5440. 

The indictment charges a conspiracy by the défendants to defraud 
the United States of the title and possession of large tracts of land 
by means of false, feigned, and fictitious entries of lands under the 
homestead laws. It is settled by the suprême court that such a con- 
spiracy is within the statute. Dealy v. U. S., 152 U. S. 539, 14 Sup. 
et. 680, 38 L. Ed. 545. Several of the counts in the case at bar fol- 
low substantially the indictment set out in the Dealy Case, where a 
conviction was sustained. The indictment hère differs from the 
Dealy indictment in the words used to charge the conspiracy. There 
it is charged that the défendants "did falsely, unlawfully, and 
wickedly conspire, combine, confederate, and agrée together and 
among themselves to defraud the United States," etc. Hère the 
charge is that the défendants (naming them) "unlawfully did conspire 
to defraud the United States," etc. The learned counsel for the de- 
fendants point out the alleged defects in the indictment in this case, 
so that their contention is made clear. They assert: 

"The indictment is without précèdent. Wharton furnishes the most ap- 
proved form of an indictment for conspiracy. The charging part is that 
the défendants 'fraudulently, mallciously, and unlawfully did conspire, com- 
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bine, confederate, and agrée together, between and amongst thernselyes,' 
«"te. 2 Précédents o£ Indlctments and Pleas, No. 607. The English form, as 
furnished by Ai-clib. Cr. Prac. & PI. p. 1048, Is, 'dld amongst tbemselves un- 
lawfully conspire, combine, confederate, and agrée together,' etc. 'Did un- 
lawfuUy conspire, combine, confederate, and agrée together,' Is the language 
of Crown Circuit Companion, 267. The form furnished by every writer on 
crlminal law is substantlally the same, and so is that found in every re- 
ported case, where the form appears, that has been examined by us. In 
ail of them the charge is that the défendants dld 'confederate and agrée 
together,' or 'between and amongst themselves.' Hère it is not averred that 
the défendants 'confederated or agreed together,' or 'between and amongst 
themselves'; nelther is there any allégation of concerted action alleged, nor 
any agreement for concerted action of any klnd whatever." 

In another argument other counsel for the défendants say: 

"We challenge the citation of a single spécimen indictment in any re- 
ported case or book of forms or treatise on criminal pleading, In which a 
conspiracy is sought to be charged without some one or other of the con- 
nective or conjunctive prépositions, 'with,' 'among,' 'between,' 'amongst,' 
or 'betwlst,' or the adverb 'together,' or the phrase "each other' preceded by 
a conjunctive préposition." 

An examination of the form bocks will sustain the contention of 
counsel that it is usual in charging a conspiracy to use other verbs 
with the word "conspire," such as "combine" and "confederate" and 
"agrée," and also that it is usual to follow such words, especially 
the word "agrée," by the words "between and among themselves," 
or similar words. After stating that such words as the foregoing 
are appropriate to describe the offense, it is said in Wright, Cr. 
Consp. (Carson) 187, "But others of the same import are equally 
proper." The statute on which the indictment is framed uses only" 
the word "conspire," — "if two or more persons conspire." Rev. St. 
U. S. § 5440. In numerous acts of congress providing for the punish- 
ment of conspiracies the same, or substantlally the same, language 
is used. Eev. St. U. S. §§ 5336, 5406, 5407, 5508, 5518, 5519, 5520. 
Thèse acts show that the word "conspire" is used by the congress as 
being sufBcient to show combination or confederacy, as équivalent 
to "agrée among themselves." In so using the word congress is sus- 
tained by the dictionaries and by the best usage. Webster's Dic- 
tionary defines "conspire^': "To make an agreement, especially 
secret agreement, to do some act; as to commit treason or a crime, 
or to do some unlawfnl deed; to plot together." And the following 
example is given : " 'You hâve conspired against our royal person.' 
Shakespeare." Another définition is given as follows: "To concur 
to one end; to agrée." And the following example is given: 

" 'The press, the pulpit, and the stage 
Conspire to censure and expose our âge.' Eoscommon." 

In the Century Dictionary we flnd the following définition of "con- 
spire": 

"(2) To agrée, by oath, eovenant, or otherwise, to commit a reprehenslble 
or illégal act; engage in a conspiracy; plot; especially, hatch treason. 'The 
servants of Ammon conspired against liim, and slew the king in his own 
house.' 2 Kings, xxi. 23. 'The very éléments conspire • • • against 
him.' Cowper, The Task, il. 139." 

When congress enacted that if two or more persons "conspire to 
defraud the United States," etc., it used the word "conspire" as it is 
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ûsed by Engîish writfers and speakers, and it would hâve added noth- 
ing to tlie meaning pf tbe act to kave added the word "together," or 
the words "between theinselves." The same may be said of the in- 
dictment. To charge that the three défendants (naming theml "did 
conspire" means that they agreed together or among themselyes. 
While other verbs may be used, the verb "conspire" is certainly the 
niost appropriate to charge a conspiracy. It is not necessary to use 
other words that are synonyms. While it is true that, along with 
the phrase "with force and arms," we flnd in the common-Iaw 
précédents the word "conspire" accompanied by "confederate, com- 
bine, and agrée amongst themselves," yet we are cited to no case to 
show that the word "conspire" would not be sufBicient of itself. 
Forma taken from text-books, or précédents copied from forms, are 
alone cited as showing the indictment insufflcient. If it be con- 
ceded that the indictment does not follow the usual and established 
forms, would that make it subject to demurrer? There is a statute 
to be considered in this connection: 

"No Indictment found and presented by a grand Jury in any district or 
circuit or otlier court of tlie United States sliall be deemed insufflcient, nor 
sliall the trial, judgment, or other proceeding thereon be affected by reason 
of any defect or Imperfection in matter of form only, which shaU not tend 
to the préjudice of the défendant." Eev. St. U. S. (2d Ed.) § 1025. 

The omission of words that would add nothing to the meaning of an 
indictment seems so clearly a defect of form only that the applica- 
tion of this statute is apparent. The alleged defect, however, is in- 
sisted on with such earnestness that it may not be improper to cite 
some of the cases construing this curative statute: 

In U. S. V. Khodes (C. G.) 30 Fed. 431, 434, Mr. Justice Brewer, then 
circuit judge, construing this statute, said: 

"While a défendant should be clearly Informed in the indictment of the 
exact and full charge made against him, yet no defect or imperfection in 
matter of form only— and this includes the manner of stating a fact — which 
does not tend to his préjudice will vitiate the indictment." 

In U. S. V. Chase (C. C.) 27 Fed. 807, Mr. Justice Gray said: 

"The first two objections talien to It [the indictment] are that the letter 
alleged to hâve been deposited in the mail Is Imperfectly described, and that 
the allégation that the défendant linowlngly deposited an obscène, lewd, and 
lascivious letter Is defective, because, construed by the technical rules of 
criminai pleading, the averment is only that the défendant knowingly de- 
posited the letter, and not that he knew Its character. • • • But both 
thèse objections relate to defects or Imperfections In matter of form only, 
not tendlng to the préjudice of the défendant, and therefore, under section 
1025 of the Eevised Statutes, afifording no ground for a motion in arrest of 
judgment after a plea of guilty." 

Judge Lowell, in U. S. v. Jackson (C. C.) 2 Fed. 502, 504, constru- 
ing this statute, said : 

"I hâve held that a particular intent, which made an act a crime by the 
words of a statute, is part of the substance. , On the other hand, mère mis- 
takes, however serious, in expressing the substance of a crime, If the mean- 
ing can be understood, I loolî upon as formai." 

In U. S. V. Jolly (D. C.) 37 Fed. 108, 111, Judge Hammond said: 

"The last objection is that the second count should be complète within 
itself, and should not refer to the other count in aid of its averments. That 
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Is undoubtedly the best form of good pleadlng. Whether a connt flrawn as 
this is could be sustained at common law Is very doubtful. Perhaps it could 
not, and there seems to be authorlty both ways. But our Revlsed Statutes 
(section 1025) forbid us to quash the indictment for that defect of form, as 
I think thls clearly is; and we must therefore amend it by overloolting the 
defect, and reading the averments as if the words of the first count referred 
to as describîng the warrant were inserted In this second eount itself. It 
is not a technical amendment, but amounts to the same thing." 

In Connors v. U. S., 158 U. S. i08, 411, 15 Snp. Ct. 952, 39 L. Ed. 
1034, Mr. Justice Harlan, referring to defects in an indictment, said: 

"Nor, if made by demurrer or by motion and overruled, would it avail on 
error unless it appeared that the substantial rights of the accused were 
prejudiced by the refusai of the court to require a more restricted or spécifie 
statement of the particular mode in whieh the offense charged was com- 
mitted. Rev. St. § 1025. There is no ground whatever to suppose that the 
accused was talien by surprise in the progress of the trial, or that he was in 
doubt as to what was the précise offense with which he was charged." 

A défendant, of course, bas the constitutional right to be infonned 
of the nature and cause of accusation against him. No statute could 
make valid an indictment that deprived him of such right. But it 
seems to us that it cannot be doubted that this indictment fully in- 
foimed the défendants of the nature and cause of accusation. Wheu 
it was charged that they "conspired" to defraud the United States, 
the indictment setting out the nature and purpose of the conspiracy, 
they must hâve understood that the criminal agreement charged was 
among themselves. No other person was named. The language is 
that William H. Wright, A. S. Cornet, and Robert H. Cox "did con- 
spire." No other word was needed to show the alleged members of 
the conspiracy. It meant that they had agreed together. To applj 
the language of Mr. Justice Peckham, no one reading the indictment 
could come to any other conclusion in regard to its meaning, "and 
when this is the case an indictment is good enough." Price v. XJ. S., 
165 U. S. 311, 315, 17 Sup. Ct. 368, 41 L. Ed. 729. We think that the 
circuit court did not err in overruling the demurrer to the indictment. 
So far as it is necessary to protect the real rights of défendants, we 
cannot adhère too closely to the technical itiea of the old common-law 
practice; but in matters of form, not involving substantial rights, the 
rigor and technicality of such practice "must yield to the more en- 
lightened jurisprudence of the présent." U. S. v. Clark (C. C.) 37 
Fed. 106, 

We next consider the assignment of error based on the argument 
of the United States attorney. We cannot more briefly state the 
point than to quote the entire incident complained of, as it appears in 
the bill of exceptions: 

"The United States attorney, prosecuting in its behalf, In making hls clos- 
ing argument before the jury recalled and analyzed from his notes the testi- 
mony of a large number of witnesses for the prosecution, and also analyzed 
and crltlcised the testimony of one of the défendants, William H. Wright, 
who at his own request had taken the stand and testlfied on his own behalf, 
and then, proceeding wlth hls address, said: 'Neither Oox nor Cornet has 
taken the stand in this case — ' Whereupon counsel for défendants Cox and 
Cornet interrupted him before his sentence was concluded, and objected to 
his making any comment upon the faet that the defendan1;s named had not 
testlfied in their own behalf. The United States attorney then continued: 
'I hâve not made a single comment yet. 1 hâve not a right to make a corn- 
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ment, and I do not propose to make a comment, upon the fa et that they did 
Bot testlfy. The eounsel for the défendants cannot guess what I was going 
to say. I say that thèse défendants sat like graven images and made no 
explanation whatever,' — when eounsel for défendants again interrupted him 
and made objection, when he added, 'by calling othei- wituesses on their 
slde.' The court said; 'The Une Is very clearly drawn in such cases, and it 
Is this: As has been stated by the district attorney, he has no right to com- 
ment — he did not comment — upon the fact that the two défendants did not 
take the stand; but he has a perfect right to discuss at any length the fact 
that they did not call witnesses or produce évidence to discrédit the govern- 
ment's case. Any référence made to their not taking the stand themselves 
is not proper, but a référence to their not calling witnesses to testif y in their 
behalf is proper.' The United States attorney continued: 'I hâve not com- 
mented, and do not comment, upon the fact that thèse défendants did not 
get upon the stand. I hâve no right to do so. The law is perfeetly plain 
that the fact does not croate any presumption against them. But I do com- 
ment upon the fact that they called no witnesses. I do comment upon the 
fact that hère is a case which, upon the face of the testimony, has excited 
the whole parish of Ascension for the past three years, and witnesses up 
there are as plentiful as blackberries, and they hâve not called a single wit- 
ness to weaken or demollsh the fabric that the govemment has built against 
them.' Counsel for défendant Cox then said to the United States attorney: 
'You stated that Cox called no witnesses. As a matter of fact, he called 
flve in connection with Mr. Wright, and they were put upon the stand for 
the spécial purpose of discrediting the statement made by Stevens as to 
matters that transpired at Mr. Cox's house.' The United States attorney 
then continued: 'Well, I will state this: That neither Cox nor Cornet called 
any witnesses as to any substantial fact set forth in thèse Indictments. Of 
course, they called some witnesses, but they did not call such witnesses as 
they might hâve done.' To ail of which statements of the United States 
attorney and of the court the défendants Cox and Cornet then and there, 
when made In the présence of the jury, excepted, and still except." 

The act of congress which permits a défendant at his own request 
to be a witness provides "that his failure to make such request shall 
not create any presumption against him." 20 Stat. 30, c. 37. To 
prevent such presumption being created, no hostile comment on the 
defendant's silence should be permitted in argument before the jury. 
Any allusion by counsel to the fact that the défendant on trial has 
failed to testify is improper. The tria] court should promptly stop 
any comment or allusion to the failure of a défendant to testify as a 
witness. Where such comment is made, and, on objection by the de- 
fendant, the court fails or refuses to interfère, and évinces no dis- 
approbation of the course of counsel, and gives no instruction to the 
jui7 to remove the probable impression of such comment, the défend- 
ant, on writ of error, would be entitled to a new trial. Wilson v. U. 
S., 149 U. S. 60, 13 Sup. et. 765, 37 L. Ed. 650. In this case the dis- 
trict attorney did allude to the failure of two of the défendants to 
take the stand. He was immediately interrupted by opposing coun- 
sel, when he admitted that he had no right to make such conunent. 
The important part of the incident is that the court immediately held 
that the district attorney had no right to comment on the failure of 
the défendants to testify. Both the district attorney and the court 
expressed themselves to the eiïect that such comment was improper. 
But it 'is said that the colloquy necessarily reminded the jury that two 
of the défendants had not testified. That is probably true. The 
fact, however, that one of the three did testify necessarily called to 
their attention the fact that two of the défendants did not take the 
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stand. If the incident had closed hère, it would scarcely hâve ap 
peared that the défendants were prejudiced ^ubstantially. But it did 
not close hère. The court, after the case had been argued, instructed 
the jury as follows : 

"The court is requested to instruct the jury that the faet that nelther of 
the défendants Cox nor Cornet testified in his own behalf must not be con- 
Bidered by the jury. The law gives to a défendant In a criminal case the 
right to testify in his own behalf, but it does not compel him to do so, and, 
if he does not, that fact must not be construed in any way to his préjudice." 
And the court added: "ïhis has already been stated once by the court, and 
twice by the United States attorney." 

In U. S. V, Snyder (C. C.) 14 Fed. 554, the United States attorney 
made remarlis conceded to be improper, but McCrary, circuit judge, 
held that the error was cured by the correcting charge of the court. 
In RuloflE V. People, 45 N. Y. 213, it appears that the trial judge re- 
peatedly referred to and commented on the failure of the défendant 
to be sworn as a witness. But later, his attention being called to his 
error, he corrected it by telling the jury that there was no law requir- 
ing the défendant to be sworn, and no inference to be drawn against 
him from the fact of his not being sworn. The court held that this 
corrected the error. It seems to us that both at the time of the col- 
loquy, and subsequently in the charge given, the position assumed by 
the court conf ormed to the law. A motion was made for a new trial, 
based in part on this matter, and the motion was overruled by the 
court. If it had appeared that the défendants had in any way been 
prejudiced by this incident, it was the duty of the trial court to grant 
a new trial. It may be well to note that the exception reserved is to 
"ail of the statements of the United States attorney and of the court." 
The mlings of the court, at least, seem to hâve confonned to the 
wishes of the défendants. We do not think that, on principle or au- 
thority, the remarks of the United States attorney and the rulings of 
the court would justify a reversai of the case. Willingham v. State, 
21 Fia. 761; Cross v. State, G8 Ala. 476; Endieman v. U. S., 30 C. C. 
A. 186, 86 Fed. 456; Nite v. State (Tex. Cr. App.) 54 S. W. 763, 769; 
State v. Parker, 7 La. Ann. 83. 

There are several exceptions raising questions as to the adraissibil- 
ity of évidence offered by the government on the trial. We hâve 
carefully considered the several assignments of error based on them. 
The évidence in each instance was, we think, properly admissible un- 
der some one of the counts of the indictment. We do not deem it 
necessary to discuss thèse assignments separately. We think that 
the record contains no réversible error, and that the judgment of the 
circuit court must be afflrmed. 

PARDEE, Circuit Judge (dissenting). In my judgment, the trial 
court erred in overruling the demurrers to the indictments, and to 
each count thereof, and for this error the judgment of the circuit 
court should be reversed, and a new trial ordered. 

In U. S. V. Oruikshank, 92 U. S. 557, 558, 28 L. Ed. 593, the court 
said: 

"In criminal cases prosecuted under the laws of the United States, the 
accused has the constitutional right 'to be Informed of the nature and cause 
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of the accusation.' Const. Amend. 6. In U. S. v. MlIIs, 7 Pet. 142, 8 L. Ed. 
637, thls was construed to_^mean that the Indlctment must set forth the 
offense 'wlth clearness and* ail neeessary certalnty to apprise the accused 
of the crime with whlch he stands charged'; and in U. S. v. Cook, 17 Wall. 
174, 21 L. Ed. 539, that 'every ingrédient of which the offense is composed 
must be accurately and clearly alleged.' It Is an elementary prineiple of 
criminal pleading that -where the définition of an offense, whether it be at 
common law or by statute, 'includes generie terms, it Is not suffleiont that 
the indlctment shall charge the offense In the same generie terms as in the 
définition, but It must state the species. It must descend to particulars. 1 
Archb. Cr. Prac. & PI. 291. The object of the Indlctment is— Plrst, to fur- 
nish the accused wlth such a description of the charge against hlm as will 
enable hlm to make his défense, and avall himself of hls conviction or ac- 
quittai for protection against a further prosecution for the same cause; and, 
second, to inform the court of the facts alleged, so that It may décide 
whether they are sufficient in law to support a conviction if one should be 
had. For this, facts are to be stated, not conclusions of law alone. A crime 
Is made up of acts and intent, and thèse must be set forth in the indlctment 
with reasonable particularity of tlme, place, and circumstances." 

Again, in U. S. v. Carll, 105 U. S. 612, 613, 26 L. Ed. 1135, tlie court 
said: 

"In an Indlctment upon a statute, It Is not sufiBclent to set forth the offense 
in the words of the statute, unless those words, of themselves, fuUy, direct- 
ly, and expressly, without any uncertalnty or ambiguity, set forth ail the 
éléments neeessary to constitute the offense Intended to be punished; and 
the fact that the statute in question, read in the light of the common law 
and of other statutes on the like matter, enables the court to infer the 
intent of the législation, does not dispense wlth the necesslty of alleglng in 
the Indlctment ail the facts neeessary to brlng the case within that intent." 

And in Pettibone v. U, S., 148 U. S. 197, 203, 13 Sup. Ct. 545, 37 
L. Ed. 422: 

"A consplracy Is sufflclently descrlbed as a comblnatlon of two or more 
persons, by concerted action, to accomplish a criminal or unlawful purpose, 
or some purpose not in Itself criminal or unlawful, by criminal or unlawful 
means." 

In U. S. V. Britton, 108 U. S. 193, 204, 2 Sup. Ct. 534, 27 L. Ed. 
700, the suprême court said : 

"The offense charged In the counts of thls indlctment is a consplracy. 
This offense does not consist of both the consplracy and the acts done to 
effect the object of the consplracy, but of the consplracy alone. The pro- 
vision of the statute that there must be an act done to effect the object of 
the consplracy merely affords a locus penitentiœ, so that, before the act 
done, elther one or ail of the parties may abandon their design, and thus 
avold the penalty prescribed by the statute. It foUows as a rule of criminal 
pleading that. In an indlctment for consplracy under section 5440, the con- 
splracy must be sufflclently charged, and that it cannot be aided by the 
averments of acts done by one or more of the conspirators in furtheranee 
of the object of the consplracy. Eeg. v. King, 7 Q. B. 782; Com. v. Shedd, 
7 Oush. 514." 

Taking the définition of "conspiracy" as given in Pettibone v. 
U. S., supra, and applying the raies declared in U. S. v. Cruikshank, 
U. S. T. Carll, and U. S. v. Britton, supra, the indictments in this 
case, and every count in the same, should be held bad, because the 
charge made in each is only gênerai, to wit, that the défendants "did 
conspire," etc., without charging the défendants with any combina- 
tion or agreement or confédération with each other or with any 
other person or persons, and there is no équivalent to show concert- 
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ed action. To hâve committed the offense of conspîracy, they mnst 
hâve combinée and agreed together or combined and agreed with 
some other person or persons; and such combination and agreement 
should be averred, so that the court and trial jury can détermine 
whether the acts constituting the crime hâve been committed. To 
merely charge that the défendants "did conspire" is not to charge 
spécifie facts, but to charge a légal conclusion. An indictment, to 
be sufficient, must infonn the court of the facts alleged, so that it 
may décide whether they are sufiicient in law to support a conviction 
if one should be had. For this, facts are to be stated, not con- 
clusions of law alone. See tJ. S. v. Cruikshank, supra. In regard 
to defects or imperfections in matters of form under section 1025, 
Eev. St., so much relied on by my Brethren, I need only again quote 
from U. S. V. Carll, where an indictment was held bad because, while 
the défendant was chargea that at a certain time and place, felon- 
iously and with intent to defraud, he did pass, utter, and publish a 
falseiy made, forged, counterfeited, and altered obligation and se- 
curity of the United States, following the statute literally, the court 
held that the same was defective, because the indictment failed to 
expressly charge scienter with regard to the passing, uttering, etc.; 
and the court used this expressive language: 

"Thls indictment, by omittlng the allégation contained in the indictment 
in U. S. V. Howell, U Wall. 432, 20 L. Ed. 195, and in ail approved précédents, 
that the défendant knew the instrument whlch he uttered to be false, forged, 
and counterfeit, fails to charge him with any crime. The omission Is of 
matter of substance, and not a 'defect or imperfection in matter of form 
only,' withln the meaning of section 1025 of the Kevised Statutes." 

And so I say that this indictment, by omitting the allégations con- 
tained in the indictment in Dealy v. U. S., 152 U. S. 539, 14 Sup. Ct. 
680, 38 L. Ed. 545, and in ail approved précédents, that the défend- 
ants did conspire, combine, confederate, and agrée together among 
themselves, or équivalent thereto, fails to charge any crime, and that 
the omission is a matter of substance, and not a defect or imperfec- 
tion in form, within the meaning of section 1025, Kev. St. If we 
had before us an indictment under section 5339, Bev. St. U. S., which 
provides that "every person who commits murder" upon the high 
seas, etc., within the admiralty and maritime jurisdiction of the 
United States, and out of the jurisdiction of any particular state, etc., 
shall suffer death, and which indictment charged that one Richard 
Roe, in the peace, etc., and on the high seas, etc., within the ad- 
miralty jurisdiction of the United States, and out of the jurisdiction 
of any particular state, did uniawfully murder John Doe, it would 
seem that nearly ail the reasons given by my Brethren in favor of 
sustaining the indictment in the instant case would be as applicable, 
and I think as plausible, to maintain the supposed indictment charg- 
ing Richard Roe with murder. We could say that the statute on 
which the indictment is framed uses only the word murder, — "every 
person who commits murder"; and in numerous acts of congress 
providing for the punishment of homicides the same or substantially 
the same language is used by the congress as being sufiacient to show 
the killing of a human being with malice prepense or aforethought, 
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es^jress or implîed, and that in so nsing the word congress îs sus- 
tained by the dictionaries and by the best usage; for, if we turn to 
Webster's Dictionary, we flnd "murder" deflned as "the offense of 
killing a human being with malice prepense or aforethonght, express 
or implied"; and the same, or its équivalent, can doubtless be found 
in ail the dictionaries extant. If we turn to the Bible, we flnd that 
from Genesis to Révélations the malicious killing of a human being 
is recognized as murder; and the sixth commandment, as found in 
the standard Prayer Book, is, "Thou shalt do no murder." The 
ancient Ghaucer, the father of English poetry, says "Mordre will 
ont;" and in Shakespeare we flnd, "Macbeth does murder sleep," 
as he did murder his benefactor King Duncan; and we might say 
that, when congress enacted that "every person who commits mur- 
der," it used the word "murder" as it is used by English writers and 
speakers, and it would hâve added nothing to the meaning to hâve 
added the words "with malice prepense or aforethought." We can 
further say, which I hâve no doubt would be true, that we are cited 
to no case to show that the word "murder" is not sufflcient of itself, 
and that forms and text-books or précédents copied from forms can 
alone be cited as showing the indictment insufflcient. And I think 
that we could also cite section 1025, Rev. St., to say that the words 
omitted in the indictment related only to form, or, as Mr. Justice 
Brewer expresses it, "mère manner of stating a f act" ; and we could 
go still further, and say that the défendant must hâve understood, 
from the use of the word "murder," that the killing chargea against 
him was with malice prepense or aforethought, and that no one 
reading the indictment could come to any other conclusion than that 
the indictment charged murder, and cite Mr. Justice Peckham in 
Price V. U. S., 165 U. S. 315, 17 Sup. Ct. 368, 41 L. Ed. 729: "When 
this is the case, the indictment is good enough." In the case sup- 
posed, notwithstanding the cogency of thèse reasons, the indictment 
would be held bad in every court in this country; but the suggested 
case well illustrâtes the danger of departing in criminal pleading 
from well-recognized principles, and particularly from that declared 
in U. S. V. Car 11, supra: 

"The fact that the statute in question, read In the light of the oommon 
law and of other statutes on a llke matter, enaWes the court to infer the 
Intent of the législature, does not dispense with the necessity of alleging In 
the indlctiaent ail the tacts necessary to bring the case within that intent." 



UNITEB STATES v. GREENE et al. 

(District Court, S. D. New Yorls. May 15, 1901.) 

1. Criminal Law — RbmovaIi oï' Défendant to Another District— Defenss 
TO Application. 

A fédéral court wlU not, on an application for an order removing ta 
another district for trial persons there Indlcted, hold the Indictment 
void for Irregularity in drawing the grand jury, where the question in- 
volved is a new one of statutory construction, which has never been 
adjudicated, but will leave the accused to raise the question in the 
trial, where the décision can be reviewed in the regular course of appeal. 
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It îs only -where there can be no reasonable doubt of the alleged Jn- 
validity that removal should be refused on such grovmd. 

2. Same— FiNDiNGs DP C0MMI88IONBR— Rbtibw. 

Where tbe commissioner on the hearing In proceedings for the re- 
moval of persons charged wlth crime to another district for trial had be- 
fore hlm any compétent légal évidence upon -which to exercise hls judg- 
ment as to whether there was probable cause to believe the accused 
guilty, hls flndlng upon that question cannot be reviewed by the court on 
an application for an order of removal. 

8. Same— EviDBKcB bhfore Commissioker. 

The évidence recelvable on a hearing before a commissioner in pro- 
ceedings for the removal to another district of persons cbarged with the 
commission of a crime therein is not to be strictly limited by the teehnl- 
cal rules applicable on a final trial. Where fraud is charged, or a con- 
spiracy to defraud, a somewhat wide latitude must necessarlly be given 
in the introduction of circumstantial évidence. 

On Application for an Order for the Kemoval of Défendants to 
Another District for Trial. 

Marion Erwin, Ass't U. S. Atty. 
Kellogg & Kose, for respondents. 

EEOWN, District Judge. Since this matter was prevîously before 
me (100 Fed. 941) a large amount of testimony pro and con has been 
taken by the commissioner on the question as to probable cause of 
the commission of the offense charged, as well as proof also concern- 
ing alleged irregularities, which it is contended vitiated the indict- 
ment upon which the removal of the défendants is sought. 

1. The facts as respect the latter objections are briefly as f ollows : 

The offenses charged being in the Eastern division of the Southern 
district of Georgia, the grand jury was necessarily impaneled and the 
indictment found in that division. The drawing of the names of 
jurors for the venire was done at Maçon in the Western division. 
Prior to the drawing of the names the judge of the district, pursuant 
to section 802 of the United States Kevised Statutes, for the purpose 
of securing a jury "the most favorable to an impartial trial and so as 
not to incur any imnecessary expense," directed "that the jurors be 
retumed from the counties of said Eastern division other than the 
counties of Chatham and Glyn," so that the jurors from Chatham and 
Grlyn counties, in which Savannah and Brunswick are situated were 
excluded from considération although their names were not removed 
from the box before drawing. 

Names were then drawn from the box, and as they were drawn, ail 
such names as were from those two counties were laid aside, and the 
venire was made up from the others drawn. Afterwards the latter 
jurors, as thus drawn, were summoned to appear at Savannah within 
the Eastern division and from them the grand jury was selected and 
sworn. 

The whole number in the jury box for the Eastern division when 
last revised in 1897 was 562, of which 305 were from Chatham and 
Glyn counties. From thèse 197 had been drawn out for several prior 
juries. But even supposing that the names of ail those who were pre- 
viously drawn out had been put back, the whole number of jurors in 
the box, excluding those from Chatham and Glyn counties, wonld be 

108 F.— 52 
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but 257. Section 2 of chapter 52 of thé act of June 30, 1879 (Supp. 
Kev. St. p. 270), requires, bowever, "that ail such jurors • • ♦ 
sliall be publicly drawn from a box containing at the time of this 
drawing the names of not less than three hundred persons possess- 
ing the qualifications prescribed in section 800 of the Kevised Stat- 
utes," etc. 

It is contended for the défendants that by the order of the judge 
excluding ail jurors from Chatham and Glyn counties, there remained 
in the box at the time of this venire at most but 257 compétent jurors, 
instead of 300, as required by the above act; because by force of the 
judge's order the jurors became incompétent for this venire; and that 
the légal force and effect of the order were the same as if the names 
of the Chatham and Glyn county jurors had been actually withdrawn 
from the box before the drawing commenced. 

I bave no doubt that the requirements of the act of 1879 are man- 
datory, and that any substantial departure from its provisions will 
invalidate the subséquent proceedings if due objection is seasonably 
raised. But even if the judge's order was équivalent to a withdrawal 
from the jury box of the names of the jurors from Chatham and Glyn 
counties, as the défendants contend (which is itself a question), so 
that in légal effect only 257 names remained in the box when the 
jury was drawn, there are still two suiïicient reasons why this ob- 
jection should not prevent a removal of the accused for trial, if a 
case for removal is otherwise made out: (a) because the question is 
a new one arising upon the construction and effect of an important 
statute, and not decided or in any way passed upon by the suprême 
court as the ultimate authority. Any décision in défendants' favor 
in this proceeding could not be reviewed or corrected if erroneous in 
the ordinary mode of review, and justice would by such an erroneous 
ruling be defeated; whereas by leaving the question for the trial 
court, this objection will continue to be equally available to the de- 
fendants there, and any décision thereon adverse to the défendants, if 
erroneous, can be corrected in the regular course of appeal. It is on- 
ly where there can be no reasonable doubt conceming the invalidity 
alleged that removal should on such grounds be refused. 

(b) Under the ruling of the suprême court in the case of Agnew v. 
U. S., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624, there is at least 
some question whether the objection to the grand jury has not been 
waived. The gênerai ruie is that such objections should be taken at 
the flrst opportunity. and unless so taken are waived. I had sup- 
posed, indeed, that the time when the accused was arraigned and 
called on to plead, was regarded as the first opportunity and in time; 
but in the above case the accused was held to hâve waived the ob- 
jections because being within the district he had not before arraign- 
ment come into court and moved to set aside the proceedings. This 
question like the last must be referred to the trial court. 

Of the same nature is the further objection that the grand jury 
were drawn in the Western division of the district instead of the 
Eastem division as is incorrectly stated on the face of the indictment. 
So far as I know, it has never been adjudged, nor is it clear to me 
that the drawing as proved is such an irTeguIarity, if it be an irreg- 
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ularity, as to make void the subséquent proceedings, under the act of 
January 29, 1880 (1 Supp, Rev. St. p. 277), dividing the Southern dis- 
trict of Georgia into the Eastern and Western divisions. That act 
bas no spécifie directions on this point; and the place of drawing, if 
within the district, seems immaterial, and this objection as well as 
that relating to the mode of putting the names into the box, should be 
referred to the trial court. 

2. Probable Cause. TJpon a large amount of testimony taken un- 
der the order referring the matter back to the commissioner, he has 
committed the défendants for trial by order of March 21, 1901, in 
which he states that : 

"After full and fair examlnation touchmg the charge In the annexed war- 
rant named, it appears from the testimony offered that there Is probable 
cause to believe the défendants guilty of the charges therein contained." 

IJpon the question of the existence of probable cause to believe that 
an offense has been committed, the rule as respects any review of the 
commissioner's finding, is the same Avbether the question arises upon 
an application for removal to another district under section 1014, 
Eev. St., or upon habeas corpus and certiorari or an appeal there- 
f rom in cases of international extradition. In ail such cases the ques- 
tion upon review never is whether the proof was such as would be re- 
quired to convict the accused upon a trial by jury; but only as to 
the existence of any légal évidence before the commissioner upon 
which he might find that there was reasonable cause to believe that 
the crime has been committed. In the case of Brvant v. U. S.. 167 
U. S. 104, 17 Sup. et. 744, 42 L. Ed. 94, the question in the opinion 
of Mr. Justice Brown is stated to be, 

"Whether there was any légal évidence at aJl upon which the commissioner 
could décide that there was évidence sufiBcient to justify bis eommitment 
for extradition; or, as stated in Omelas v. Ruiz, 161 U. S. 502, 508, 16 Sup. 
et. 691, 40 L. Ed. 789, 'If the committing maglstrate has jurisdiction of the 
subject-matter and of the accused, and the offense cbarged is within the 
terms of the treaty of extradition, and the magistrate in arriving at a décision 
to hold the accused bas before him compétent légal évidence on which to 
exercise hls judgment as to whether the facts are sufficient to establlsh the 
crlminality of the accused for the purposes of extradition, such décision can- 
not be revlewed on habeas corpus.' " 

In the prior case of Oteiza v. Jacobus, 136 U. S. 330, 334, 10 Sup. 
et. 1032, 34 L. Ed. 466, the suprême court by Mr. Justice Blatchford 
says: 

"If the commissioner has jurisdiction of the subject-matter, • • • and 
the commissioner, in arriving at a décision to hold the accused, has before 
him compétent légal évidence on which to exercise hls judgment as to whether 
the facts are sufficient to establlsh the crlminality of the accused, for the pur- 
poses of extradition, such décision of the commissioner caanot be revlewed by 
a circuit court or by this court, on habeas corpus, either originally or by ap- 
peal." 

The eommitment by the commissioner and his finding of probable 
cause hâve been made after an extremely full hearing of ail the évi- 
dence oiïered on both sides. No évidence reasonably pertinent has 
been rejected. Objection is made that irrelevant and incompétent 
évidence oiïered by the government was received by him ; but as stat- 
ed in the former decisioji, the évidence receivable in such preliminary 
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examinations is not to be strictiy limited by the technîcal ruies ap- 
plicable upon the final trial; and upon a charge of fraud, or of con- 
spiracy to defraud, a somewhat wide latitude in the testimony is al- 
ways allowed even on the iinal hearing, for the purpose of showing 
the intent. ïhe proof of the charges in this case does not consist of 
any direct and certain testimony of the commission of the oflenses 
charged, but rests upon many facts and circumstances in a long course 
of dealing, from which it is claimed that the inference of an unlawful 
intent to defraud the government must reasonably be inferred; and 
the bills alleged to be frandulent in the last counts of the indictment, 
are claimed to be frandulent, not so much because they were not ac- 
cording to contract, as because the contracts themselves were frand- 
ulent, and procured through a fraudulent conspiracy with Capt. Car- 
ter, an employé of the government. Considering the nature of the 
case, therefore, I find no such objections to the testimony admitted 
by the commissioner as to vitiate his findings or require reconsider- 
ation by him. 

As respects the finding of probable cause, I hâve carefully consid- 
ered the very extended briefs and arguments of counsel, and hâve 
examined the voluminoua évidence with a view to ascertain whether 
there was compétent évidence before the commissioner sufficient in 
itself to sustain his finding of probable cause. Under the ruie above 
stated, it is not for the judge on an application for removal to com- 
pare différent parts of the testimony in order to détermine their rel- 
ative weight, or to substitute his own Judgment for that of the com- 
missioner, even though it might on the whole évidence be différent. 
By this, however, I do not mean to be understood as expressing any 
opinion whatsoever on the merits of the case. The défendants hâve 
given a great deal of évidence tending to show that their contracts 
were fairly obtained, their work well and honestly done, and that the 
government bas not been defrauded of a doUar. 

The government on the other hand has given évidence tending to a 
contrary conclusion; and it has shown beyond question that Capt. 
Carter, the employé of the government and the engineer in immédiate 
charge of the work on the government's behalf, had for several years 
immediately preceding the contracts referi'ed to in the indictment re- 
ceived from the contractors continuously, through his father-in-law, 
in many divisions of proiits, one-third of the final net proceeds of each 
contract remaining for division among the chief contractors; and 
that this one-third amounted in the aggregate to over |700,000. This, 
it is claimed gives signiflcance and meaning to many other facit' 
évidence showing a fraudulent and illégal combination between the 
défendants and Capt. Carter to benefit themselves at the expense of 
the government, and to procure the allowance and payment of exces- 
sive and frandulent bills by means of contracts fraudulently procured. 

A case presenting such circumstances is especially one that should 
be submitted to a jury trial. Nor need there be any appréhension 
that an impartial court and jury will not reach essential justice, or 
that while gnarding jealously the honor and interests of the govern- 
ment, they will not also appreciate the legitimate rights of the de- 
fendants, "the peculiar diflaculties, risks and hazards of such contract 
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work, the excellence and merit of that which is well done, and the 
rights of the défendants by legitimate business methods to lessen 
compétition and to secure as favorable contracta as they can; and dé- 
termine fairly whether the contracts in question were fraudulent, or 
obtained by illégal methods, or by a conspiracy with the engineer in 
charge to abuse the opportunities of his position in order to despoil 
the government and obtain exorbitant priées for their common ben- 
efit. 

Having found in the previous décision that the ninth and tenth 
counts of the indictment are good, whatever may be held as to the 
counts preceding them, the défendants should be ordered to be re- 
moved for trial or to give bail for their due appearance. 



SHAVER et al. v. HELLER & MERZ CO. 

(Circuit Court of Appeals, Blghth Circuit. April 29, 1901.) 

No. 1,474. 

1. Onfair Compétition — Injunction Propek Relief. 

Tlie sale of the goods of one manufacturer or vendor as tliose of an- 
other Is unfaîr compétition, and constitutes a fraud whicli a court of 
equity may lawfully prevent by injunetlon.i 

2. Tbade-Marks — Gbosraphical and Descriptive Words mat kot Be. 

Geograpliical terms and words descriptive of the character, quality, 
or places of manufacture or of sale of articles cannot be mouopolized 
as trade-marks.2 

& Samb — Use of, in Unfaîr Compétition, may be Enjoinbd. 

But the use of such geographlcal or descriptive terms to palm ofC 
the goods of one manufacturer or vendor as those of another, and to 
carry on unfaîr compétition, may be lawfully enjoined by a court of 
equity to the saine extent as the use of any other terms or symbols. 

4. Same— Proprietary Interbst in, not Essential to Injunction aoainst 

Use, 

A proprietary Interest in the terms or symbols used to palm off the 
goods of one manufacturer or vendor as those of another, or to commit 
any other fraud, is not essential to the maintenance of a suit to enjoin 
the perpétration of the wrcng, but an interest in the good wlll of the 
business or in the other property threatened is sufflcient. 

5. "American" — Use of to Creatb Unfaib Compétition Iînjoined. 

A manufacturer had applied to certain articles whlch It made the 
names "American Bail Blue" and "American Wash Blue" until they be- 
came well known to the trade and the public by thèse names, and com- 
manded a large and lucrative trade. A firm of merchants applied thèse 
names to goods of other manufacturers, and olïered them for sale under 
thèse names for the purpose of diverting complainant's trade to them- 
selves. Held, the use of thèse names and of the word "American" there- 
in by the défendants was properly enjoined. 

6. Unfaîr Compétition — Attachino Names of Pbaudulbnt Dealbbs will 

not Excuse. 

One who ofifers the goods of one manufacturer under the well-known 
names and establlshed réputation of articles of another manufacturer 

1 Unfalr compétition In trade, see notes to Scheuer v. Muller, 20 C. G. A. 
165; Lare v. Harper & Bros., 30 C. 0. A. 376. 

2 Use of geographlcal names, see notes to Hoyt v. J. T. Lovett Oo., 17 C. 
C. A. 657; Illinois Watch-Case Co. v. Elgiu Nat. Watch Co., 35 C. C. A. 242. 
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for the purpose of decelving the public and defraudlng the latter aggra- 
vâtes, rather than justifies, hls wrong by placlng hls own name upon 
the packages. 
7. Eqdity— Wrohg op Complainant Barbihg Relief must Rblatb to Eqtjiïx- 

àuED FOK. 

The principle, "He who cornes Into equlty must do so with clean 
hands," repels a complainant only when hls iniquity has an immédiate 
and necessary relation to the equlty for which he sues. 

Thayer, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Thls is an appeal from a decree which enjoins the appellants, Isaac H. 
Shaver, Frederlclt H. Shaver, James E. Blalce, and Ella Bever-Blalie, co- 
partners as Shaver, Blaire & Ce, from using the brands or names "American 
Bail Blue" and "American Wash Blue" to palm ofC bluing made by parties 
other than the appeilee, the Heller & Merz Company, a corporation, as the 
bluing made and sold by that corporation. 102 Fed. 882. ïhe chief objec- 
tion assigned to the decree is that it forbids the appellants to use the word 
"American" to deceive the public and to defraud the appeilee, while the lat- 
ter has no proprietary interest in that word, or in its exclusive use. 

Charles K. OfiSeld (Henry S. Towle, Charles C, Linthicum, and 
U. C. Blake, on the brief), for appellants. 
Edmund Wetmore (Arehibald Oox, on the brief), for appeilee. 

Before CALDWELL, SANBORN, and THAYEK, Circuit Judges. 

SANBOKN', Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

May a court of equity lawfully enjoin one from using the word 
"American" to sell the goods of one manufacturer as those of another 
to the damage of the latter and the deceit of the purchasers? ïhis 
is the real issue which this case présents. It arises out of this 
State of facts: The appeilee is a corporation which succeeded in 
1889 to the business of manufacturing and selling bluing which had 
been established in the state of New Jersey by Heller & Merz in 
1869. In 1872 the predecessors of the appeilee put upon the market 
bluing of their manufacture in small round balls under the name 
"American Bail Blue," and from that time until 1898 they continued 
to make and sell this form of bluing under this name. By energy, 
enterprise, and persévérance they established a large demand for, 
and a lucrative trade in, this spécifie article of their manufacture. 
In 1898 there were many différent names used to distinguish the 
origin or ownership of the varions bluings upon the market in the 
form of baUs. Among thèse were the "American Bail Blue" of the 
appeilee, the "National Bail Blue," the "Koyal Bail Blue," "Sauer's 
Bail Blue," and "Fischer's Bail Blue." The article made by the ap- 
peilee became known to the trade by its name, quality, and charac- 
ter, and it was generally ordered, bought, and sold by its title "Amer- 
ican Bail Blue." No one but the appeilee had ever made or sold 
any bluing under this name, and the appellee's use of it had been 
continuous, notorious, and exclusive. In 1897 the appellants bought 
the business of a flrm of soap makers at Cedar Eapids, in the state 
of lowa, styled G. M. Olmsted & Co. Olmsted & Co. had for many 
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years purchased of the appellee bluîng of its manufacture styled 
"American Wash Blue," but they had never bought or sold the 
American bail blue. In the early part of the year 1898 the appel- 
lants bought bluing made by others than the appellee, and very prop- 
erly issued notices to the trade that after May 1, 1898, the "American 
Wash Blue" which their predecessors, Olmsted & Co., had been 
selling, would be succeeded by the "Salome Laundry Blue." But in 
July of that year, after an effort to sell the Salome blue for two 
months, their cupidity seems to hâve overcome their honesty, and 
they proceeded to solicit purchasers, and to make sales of bluing not 
made by the appellee at greatly reduced priées, under the names 
"American Bail Blue" and "American Wash Blue." In their cor- 
respondence they called thèse names their brands, and styled them- 
selves "Manufacturers of American Bail Blue, American Wash 
Blue," although they never made any bluing of any kind, and never 
purchased any of thèse articles which they pretended to sell. Upon 
the packages in which they shipped the articles which they sold they 
placed their own names and their résidence, Cedar Eapids, lowa, 
and by colors and in other ways differentiated the dress of their 
goods from that of those manufactured by the appellee. But, as the 
appellee's bluing was generally ordered and sold by correspondence 
and by its names, thèse différences in the dresses of the packages 
did not prevent, and cannot prevent, the fraud and deceit which the 
appellants perpetrate by the use of thèse names, and by soliciting 
orders for and selling their goods under them. The resuit of this 
course of action on the part of the appellants was that they diverted 
to themselves a large portion of the trade of the appellee in the West, 
and reaped the benefit of the established réputation of its goods. 

The history of the American wash blue differs to some extent 
from that of the American bail blue. The predecessors of the ap- 
pellee applied the former name in 1874 to bluing of their manufac- 
ture in the form of lozenges packed in small cylinders, and proceeded 
to sell it. From 1878 to 1897 the predecessors of the appellants, 
Pomeroy & Olmsted and G. M. Olmsted & Oo., purchased this article 
from the appellee and from its predecessors, and sold it from their 
place of business at Cedar Rapids, in the state of lowa. They ad- 
vertised this article of bluing in connection with their advertise- 
ments of the soaps they were selling, and at their request the manu- 
facturers of the bluing, in addition to putting upon the packages 
their trade-mark, which was the letter "Û" surrounded by a triangle 
and the name of their factory, "American Ultramarine Works," 
placed the names of Pomeroy & Olmsted and G. M. Olmsted & Co. 
thereon. During flve years of this term G. M. Olmsted & Co. bought 
the American wash blue of the Consolidated Ultramarine Company, 
Limited, but that company was a distributer for the appellee and 
other manufacturers, and the bluing vras made and packed by the ap- 
pellee or its predecessors during ail this time. The customers who 
purchased of Pomeroy & Olmsted and of G, M. Olmsted «& Co. knew 
the bluing, its character, and its name, but they did not know who 
manufactured it, and supposed Pomeroy & Olmsted or G. M. Olmsted 
& Co. to be its manufacturers. When the appellants purchased the 
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business of G. M. Olinsted & Ck)., they bought its good will, and they 
insist that they thereby became entitled to use the name "American 
Wash Blte" upon any bluing which they may buy and sèll, whether 
it is manufactured by the appellee or not. The facts which condition 
this claim were stated more at length and were carefully considered 
by the court below in its opinion in Heller & Merz Co. v. Shaver, 102 
Fed., at pages 882, 886. That court came to the conclusion that the 
appellants had no better right to use the name "American Wash 
Blue" to palm off the goods of other manufacturers as those made 
by the appellee than G. M. Olmsted & Co. had, and that the latter 
flrm stood in such a flduciary relation to the appellee that they could 
not be permitted to take such action. It held that the good will of 
the business established under the name "American Wash Blue" was 
the property of the appellee. Thèse conclusions are, in our opinion, 
well founded in fact and in law. The brand "American Wash Blue" 
was conceived and applied to their manufacture by the predecessors 
of the appellee. The excellence of the article, and the introduction 
which the appellee gave it or induced Olmsted & Co. to give it, by 
the character and priée of the bluing it fumished, established the 
trade in it, and gave that trade its value. Purchasers in the trade 
and the public came to know, to demand, and to buy the appellee's 
manufacture by this brand. The inévitable resuit is that the good 
will of this trade became the appellee's property, which neither Olm- 
sted & Co. nor their successors could lawfully lead away from it 
by fraud or falsehood. One does not lose the good will of his trade 
in an article of his manufacture by placing upon it the names of his 
customers who are engaged in selling it, nor by the fact that the 
consumers know only the "name and excellence of the article, and 
neither know nor care who makes it. Brewery Co. v. Powell [1897] 
App. Cas. 710, 716; Lichtenstein v. Goldsmith (C. C.) 37 Fed. 339. 

The conclusions which must be drawn from the facts of this case, 
therefore, are that by industry and energy the appellee bas built up 
an extensive and lucrative trade in the spécifie articles of its manu- 
facture, which hâve become known to the trade and the public as 
"American Bail Blue" and "American Wash Blue"; that thèse arti- 
cles are ordered, bought, and sold by mail and telegraph by their 
names or brands, without a view of the packages in which they are 
inclosed; that the appellants bave put thèse names or brands on 
goods made by other manufacturers, hâve offered thèse goods to the 
public at reduced priées, and hâve solicited purchasers to buy them 
under thèse names, for the purpose and with the intent of selling 
thèse goods as the manufactures of the appellee; that they succeeded 
in this way in deceiving purchasers and defrauding the appellee of a 
portion of its trade; and that thèse brands cannot be used as the 
names of the products of other manufacturers than the appellee 
without creating confusion in the trade and purloining thè latter's 
custom. 

In this State of the case the appellants hâve been enjoined from 
using thèse names, and one of their loudest complainte is that the 
goods they sell are made in America, and that they are forbidden to 
use the word "American" to notify the public of this fact. There are 
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two answers to this objection: (1) That the injunction does not pro- 
hibit the appellants from using the word for that purpose, and (2) that 
they neither need nor seek so to use it, but their only object in try- 
ing to make use of it is to fllch the good will and trade of the appellee. 
The injunction restrains them only from "holding themselves eut to 
the public as the owners of the names or brands 'American Bail 
Blue' and 'American Wash Blue,' or as the manufacturers of the 
commodities heretofore known and sold under thèse names, or from 
selling or offering for sale under thèse names or brands, or names or 
brands intended to simulate the same, any blue or bluing manu- 
factured by parties other than complainants." They insist that they 
hâve the right to state that the goods they sell are made in America, 
and the right to use the word "American" for that purpose. The 
injunction does not forbid them from doing so. They may state in 
their correspondence or upon their packages, notwithstanding the 
inhibition of the court, that their bail blue or wash blue is an Ameri- 
can manufacture, an American article, or an American product. 
They may express the same idea by the déclaration that it is a New 
York, or a New Jersey, or an lowa product, as the case may be, and 
they may convey the same thought in many other ways without im- 
pinging upon the decree of the court. The truth is, however, — and 
there could be no more conclusive proof of it than the prosecution 
of this appeal, — that they do not désire to use the word "American," 
or any other word, for the purpose of declaring that the articles 
which they sell are made in America. Every one who purchases 
them either knows or présumes that to be the fact already. What 
they seek, and the only thing they reaUy désire, is to use this word 
to divert to themselves the appellee's trade in American bail blue 
and in American wash blue, and they well know that they can ac- 
complish this only by using it in those brands for the sole purpose of 
conveying to the public the falsehood that the goods they sell are 
made by the appellee. 

Another proposition of counsel for the appellants is that the ap- 
pellee has, and can hâve, no proprietary interest in the word "Amer- 
ican," or in its exclusive use; and therefore it is entitled to no injunc- 
tion to restrain its use by another. But an ownership and an inter- 
est in the means by which a fraud or wrong is about to be committed 
are not essential to the maintenance of a suit to enjoin its perpé- 
tration. A title to the property about to be injured is suiïicient. 
©ne gathers the seeds of pernicious weeds, and threatens to sow 
them on the fleld of his neighbor. The latter has no proprietary 
interest in the seeds, but he owns the field and the crop it is pro- 
ducing, and thèse facts are sufiScient to warrant any court in grant- 
ing him summary relief by injunction against the threatened injury. 
The appellants scatter throughout the land, for the purpose of de- 
ceiving the public and diverting to themselves the trade, custom, and 
good will of the appellee, words and names which convey the false 
statements that the goods they are selling were made by the Heller 
& Merz Company. That company has no property in the words or 
in the means by which this fraud is committed, but it owns the good 
will,^-the custom, — which the false and fraudulent use of thèse 
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wdr<ïs arid names injures and destroys; and its proprietary interest 
jri this good will is ample to warrant the court in enjoining its de- 
struction by the fraud. Tlie contention of counsel for the appellants 
hère is a confusion of the bases of two classes of suits, — those for 
infringements of trade-marks, and those for unfair compétition in 
trade. Suits of the former class rest on the ownership of the trade- 
marks. Suits of the latter class are founded upon the damage to 
the trade of the complainants by the fraudulent passing of the goods 
of one manufacturer for those of another. In the former, title to 
the trade-marks is indispensable to a good cause of action; in the lat- 
ter, no proprietary interest in the words, names, or means by which 
the fraud ia perpetrated is requisite to maintain a suit to enjoin it. 
It is sufficient that the complainant is entitled to the custom — the 
good will — of a business, and that this good will is injured, or is 
about to be injured, by the palming off of the goods of another as 
his. Lee t. Haley, 5 Ch. App. 155, 161; Flour-Mills Co. v. Eagle, 86 
Fed. 608, 628, 30 C. G. A. 386, 406, 41 L. R. A. 162; Coats v. Thread 
Co., 149 IT. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer Mfg. Co. 
V. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 
This is not a suit for the infriugement of a trade-mark. It is a suit 
for unfair compétition, for selling goods of the appellee as those of 
another. For this reason no proprietary interest in the word "Amer- 
ican" or in the names whose use is enjoined was essential to the 
issue of the injunction. 

For the same reason this case is not governed nor affected by the 
principle that geographical terms and words descriptive of the char- 
acter, quality, or place of manufacture of an article are not capable 
of monopolization as trade-marks. Canal Oo. v. Clark, 13 Wall. 
311, 321, 20 L. Ed. 581; Mill Co. v. Alcorn, 150 U. S. 460, 404, 14 
Sup. Ct. 151, 37 L. Ed. 1144; Iron Co. v. Uhler, 75 Pa. 467, 15 Am. 
Kep. 599; Chemical Co. v. Meyer, 139 U. S. 540, 546, 11 Sup. Ct. 625, 
35 L. Ed. 247; Continental Ins. Co. v. Continental Pire Ass'n (C. C.j 
96 Fed. 846. There is no claim that the words whose use is en- 
joined constituted trade-marks, but this case rests upon the broad 
proposition that every man must so use his own as to inflict no un- 
necessary damage upon his neighbor. Under this principle the ap- 
pellants had the right to buy and sell bail blue, but they had not the 
privilège to so exercise that right as to unnecessariïy injure the 
business of the appellee. Right hère is the broad distinction between 
this case and Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 
Sup. Ct. 1002, 41 L. Ed. 118; Centaur Co. v. Heinsfurter, 84 Fed. 
955, 958, 28 C. C. A. 581, 584, 56 U. S. App. 7, 13; and Centaur Co. 
V. Marshall, 97 Fed. 785, 38 C. C. A. 413. In those cases the words 
whose use the plaintiffs sought to enjoin, "Singer" and "Castoria," 
had become the names of the things which the défendants had the 
same right as the complainants to make and sell. It was indis- 
pensable to their exercise of thèse rights that they should use the 
names of the things, because thèse were the only names by which 
the articles were known. The resuit in those cases was that the use 
of thèse names was held to inflict no légal injury on the plaintiffs, 
and for this reason their use was not enjoined, but the défendants 
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were required to distinguish as far as possible the goods which they 
Bold from those made by the plaintiffs. In the case at bar the appel- 
lants hâve no right to make or sell American bail blue or American 
wash blue. The names of the articles in which they hâve the right 
to deal are bail blue and wash blue. Thèse terms perfectly describe 
the articles, and it is not necessary for them to use the names of the 
articles manufactured by the appellee in the exercise of any right 
which they possess. 

Nor is this case ruled by that class of authorities illustrated by 
Chemical Go. t. Meyer, 139 U. S. 540, 546, 11 Sup. Ct. 625, 35 L. Ed. 
247, in which there was no satisfactory proof of an intent by the 
défendants to sell their goods as those of the complainants, and 
the dresses of the articles so distinguished them that confusion and 
deceit would not be likely to resuit. The proof of the intent of the 
appellants hère to sell the goods of other manufacturers as those of 
the appellee amounts to a démonstration, and there is no practicable 
way other than by prohibition of the use of the name by which iilch- 
ing the trade of an article whose sale is solicited and made by its 
name can be effectually prevented. 

Thus the issue in this case flnally narrows to the question whether 
or not one bas the right to use the word "American" to sell the prop- 
erty of one manufacturer as that of another. From the facts that 
"American" is a geographical term, that it may not constitute a 
trade-mark, that no one may hâve a proprietary interest in it, counsel 
for the appellants draw the conclusion that every one has the right 
to use it to palm off the goods of one vendor as those of another. 
Does the conclusion necessarily follow from the premises? Every 
one has the right to use and enjoy the rays of the sun, but no one 
may lawfully focus them to burn his neighbor's house. Every one 
has the right to use the common highway, but no one may lawfully 
apply it to purposes of robbery or riot. Every one has the right to 
use pen, ink, and paper, but no one may apply them to the purpose 
of defrauding his neighbor of his property, of making counterfeit 
money, or of committing forgery. The partner has the right to use 
his flrm's name, but he may not lawfully employ it to cheat his co- 
partner out of his property. Every one has the right to use his own 
name, but he may not lawfully apply it to the purpose of filching 
his proi)erty from another of the same name. The use of a geograph- 
ical or descriptive term confers no better right to perpetrate a fraud 
than the use of any other expression. The principle of law is gên- 
erai, and without exception. It is that no one may so exercise his 
own rights as to iniiict unnecessary injury upon his neighbor. It is 
that no one may lawfully palm off the goods of one manufacturer or 
dealer as those of another to the latter's injury. It prohibits the 
perpétration of such a fraud by the use of descriptive and geograph- 
ical terms which are not susceptible of monopolization as trade- 
marks as effectually as it prohibits its commission by the use of 
any other expressions. The most instructive case upon this subject, 
in view of the claim of counsel for the appellants that the injunc- 
tion should be so modifled as to permit them to use the word "Amer- 
ican" in the names of the articles they sell on condition that they 
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State upon theîr packages and circulars the names of the manu- 
facturers or vendors, is Thompson v. Montgomery, 41 Ch. Div. 85, 38, 
47, 51; on appeal, Montgomery v. Thompson [1891] App. Cas. 217, 220. 
In that case the plaintifEs and their predecessors had operated a 
brewery at Stone, a place of about 6,000 inhabitants, and had called 
the aie they brewed "Stone Aie." After this aie became well known 
to the trade and the public, the défendant built a brewery at Stone, 
and called aies which he manufactured there by the same name. 
The question presented by the case was whether an injunction should 
be granted against the défendant prohibiting him from using the 
words "Stone Aie" without any qualification, or should simply en- 
join him from using thèse words "so as to induce the belief that the 
aie sold by the défendant is the aie sold by the plaintiflf." Page 
38. Chitty, J., in considering the question, said: 

"Now, he Is clearly entltled to set up hls brewery at Stone, and he is 
clearly entltled to brew béer and aie at Stone, and to sell them In snch a 
manner as is not calcnlated to deeeive. He may mention on any aie that 
he malles that the aie Is brewed at Stone. But that is not the question. 
Can he honestly use the term 'Stone Aie,' having regard to what the plain- 
tifEs hâve sbown to be the présent market meaning of that term?" — and 
then held that he could not do so, and granted an unqualified injunction 
against the use of the words. Pages 40, 41. 

This injunction was sustained in the court of appeal, where Lind- 
ley, J., said: 

"The évidence In this case convinces me that any aie whlch may be sold 
by this particular défendant as 'Stone Aie' will be intended by him to be 
passed oiï as the plaintilï's aie. I am satlsfied that he does not use the 
words 'Stone Aie' for any honest purpose whatever, but, according to the 
évidence, with a dlstinctly fraudulent purpose. Is there any reason, then, 
why the court should not deal with him accordingly, and prevent him from 
carrying out such intention by restraining him from using the words which 
he will only use for that purpose?" Page 51. 

An appeal was taken to the house of lords, and there the decree 
for the injunction was afflrmed. Lord Herschell, delivering his opin- 
ion, said: 

"ïhey insisted that the appellant ought not to hâve been restrained from 
'selling or causing to be sold any aie or béer not of the plalntifCs' manufac- 
ture under the term "Stone Aies" or "Stone Aie." ' They conteuded that such 
an injunction was too wide in its language; that the plaintlfCs had no prop- 
erty in the word 'Stone,' as applied to aie; and that they could not monopo- 
lize the use of the name of that town merely because for a time they had 
been the only brewers there, and exclude the rest of the public from employ- 
ing It to describe the place of origin of such béer as they might choose to 
brew there. I do not think the principle on which the court ought to act in 
such a case as the présent Is open to doubt. The respondents are entltled 
to ask that a rival manufacturer shall be prevented from selling his aie 
under such a désignation as to deeeive the public into the belief that they 
are obtaining the aie of the respondents, and he ought not the less to be 
restrained from doing so because the practieal effect of such restraint may 
be much the same as if the persons seeking the injunction had a rlght of 
property in a particular name. • • • The court having come to the con- 
clusion that he could not sell the llquor manufactured by him under that 
name without inducing the belief in the mind of the purchaser that he was 
obtaining the plaintifCs' aie, — a conclusion from which I see no ground for 
dlffering, — I do not think that It was improper to frame the injunction in 
the form adopted, and thus to détermine the question at once, Instead of 
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leavlng It to be ralsed and contested on an application to commit" Mont- 
gomery v. Thompson [1891] App. Cas. 217, 220, 221. 

The case before us is on ail fours with tliat from which thèse 
quotations hâve been made. The appellants used the word "Amer- 
ican" for the purpose and with the intention of selling the goods 
of other manufacturers for those of the appellee. They cannot use 
that word in the names whose use is enjoined without producing the 
effect which they intend. They hâve no right to produce this effect, 
or to use them for this purpose, and the action of the court below 
was not without the support of high authority. 

In the leading case of Seixo v. Provezende, 1 Ch. App. 192, 194, 
decided in 1866, an injunction was issued against the use of the word 
"Seixo," which was the name of a région from which the wine of 
both parties to the suit was derived. 

In Lee v. Haley, 5 Ch. App. 155, 161, an injunction was granted 
against the use by the défendant, who was doing business in Pall 
Mail, of the name "The Pall Mail Guinea Coal Cbmpany" in Pall 
Mail, because the plaintiff had previously become known by that 
name. The judge said: 

"I quite agrée tliat they hâve no property in the name, but the principle 
upon which the cases on this subject proceed is, not that theve is property 
in the word, but that it is a fraud on a person wlio has established a trade, 
and carries it on under a given name, that some other person should assume 
the same name with a slight altération, in such a way as to induce persons 
to deal with him in the belief that they are dealing with the person who has 
given a réputation to the name." 

In Knott V. Morgan, 2 Keen, 213, the use of the word "London" 
was forbidden. Lord Langdale said: 

"The right which any person may hâve to the protection of this court 
does not dépend upon any exclusive right whieh he may be supposed to hâve 
to a particular name, or to a particular form of words. His right is to be 
protected against fraud, and fraud may be practlced against him by means 
of a name, though the person practicing it may hâve a perfect right to use 
that name, provided he does not accompany the use of It with such other 
clrcumstances as to effect a fraud upon others." 

In Wotherspoon v. Currie, L. E. 5 H. L. 508, 522, 523,— a case de- 
cided in 1872, — Wotherspoon and another were the successors of a 
firm which had manufactured starch for many years at Glenfield 
until their product had become known as "Glenfleld Starch." But 
the plaintiffs were then engaged in business at another place. 
Currie, the défendant, established a manufactory of starch at Glen- 
field, placed the name "Currie & Co." in large letters upon his 
packages as manufacturers thereof, and his agents proceeded to sell 
his product as Glenfield starch. An injunction was granted restrain- 
ing him "from using the word 'Glenfield' in or upon any labels 
afSxed to packages of starch manufactured by or for him, and from 
in any other way representing the starch manufactured by or for him 
to be 'Glenfield Starch,' and from doing any act or thing to induce 
the belief that starch manufactured by or for him is 'Glenfield 
Starch.' " 

In Keddaway v. Banham [1896] App. Cas. 199, 204, 211, 215, the 
plaintiffs sold "camel-hair belting" under that name until the name 
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came to signify their belting. Thereupon the défendant made belt- 
ing which was properly described by the same name, because it was 
belting, and was made in part of camePs hair. But, notwithstanding 
the fact that thèse words were descriptive, and might not be monopo- 
lized as a trade-mark, the défendants were enjoined from using them. 
Lord Halsbury, in delivering his opinion in the house of lords, stated 
that the case rested on the principle "that nobody bas any right to 
represent his goods as the goods of somebody else" (page 204), and 
Lord Herschell said: 

"In my opinion, the doctrine on which the Judgment of the court of appeal 
was based — that, where a manufacturer has used as his trade-mark a de- 
scriptive Word, he is never entitled to relief against a perscn who so uses it 
as to Induce in purchasers the belief that they are getting the goods of the 
manufacturer who has theretofore employed it as his trade-marli — is not 
supported by authority, and cannot be defended on principle. I am unable 
to see why a man should be allowed in this way more than in any other to 
deceive purchasers into the belief that they are getting what they are not, 
and thus to fllch the business of a rival." Pages 210, 211. 

In Brewery Co. t. Powell [1897] App. Cas. 710, 716, the use of 
the words "Yorkshire Relish" was enjoined. 

In iSTorth Cheshire & M. Brewery Oo. v. Manchester Brewery Co. 
[1899] App. Cas. 88, the use of the word "Manchester" in the name 
of the défendant was enjoined. 

The principles of law and the practice illustrated by thèse cases 
from the English courts hâve been sustained and followed in the 
courts of the United States. In American Waltham Watch Co. v. 
U. S. Watch Co., 173 Mass. 85, 53 N. E. 141, a défendant engaged in 
the manufacture of watches in Waltham, Mass., was enjoined at the 
suit of a prior manufacturer from using the words "Waltham Watch" 
or "Waltham Watches." In Flour-Mills Co. v. Eagle, 86 Fed. 608, 
628, 30 C. G. A. 386, 406, 41 L. E. A. 162, an injunction was issued 
forbidding the use of the words "Minneapolis" and "Minnesota." In 
American Brewing Co. v. St. Louis Brewing Co., 47 Mo. App. 14, 
20, an injunction was issued against the use of the word "American." 
In Cady v. Schuitz, 19 R. I. 193, 195^ 32 Atl. 915, 61 Am. St. Rep. 
763, 29 L. E. A. 524, a défendant was enjoined from using the term 
"U. S. Dental Rooms" at the suit of one who had established a busi- 
ness under the name "United States Dental Association." In Néw- 
man v. Alvord, 49 Barb. 588, an injunction was issued against the' 
use of the word "Akron" in the name or description of a cément. 
In the following cases the défendants were enjoined from using 
their own names to pass off their goods as those of others : Croft v. 
Day, 7 Beav. 84, 89, 90; Meyer v. Medicine Co., 58 Fed. 884, 887, 7 
a C. A. 558, 565, 18 U. S. App. 373, 378; Garrett v. T. H. Garrett 
& Co., 78 Fed. 472, 477, 478, 24 C. C. A. 173, 178, 179; Walter Baker 
& Oo. V. Sanders, 80 Fed. 889, 26 C. C. A. 220, 51 U. S. App. 421; 
Tarrant & Co. v. Hoff, 76 Fed. 959, 961, 22 C. C. A. 644, 646; R. 
W. Rogers Co. v. Wm. Eogers Mfg. Co., 70 Fed. 1017, 1019, 17 C. 
C. A. 576, 578, 35 U. S. App. 843, 847, 848; Thread Co. v. Armitage, 
45 U. S. App. 62, 73, 21 C. C. A. 178, 186, 74 Fed. 936, 944. In 
Block V. Distributing Co. (O. C.) 95 Fed. 978, 980, Fuller v. Huff, 
43 C. C. A. 453, 104 Fed. 141, 144, 51 L. R. A, 332, and Williams v. 
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Mitchell (C. C. A.) 106 Fed. 168, the use of defwriptive words such 
as "Standard Distilling," "Health Food," and "Carrom" was enjoined. 
The leading cases in support of injunctions restraining the use of 
geographical terms for the purpose of selling the goods of one man- 
ufacturer as those of another are Wotherspoon v. Currie, where the 
use of the name "Glenfleld" was enjoined, and Montgomery v. 
Thompson, where the use of the word "Stone" was forbidden. The 
principles upon which thèse cases rest hâve been repeatedly consid- 
ered and aflBrmed by the suprême court of the United States. In 
McLean v. Fleming, 96 U. S. 245, 254, 255, 24 L. Ed. 828, that court 
said: 

"Nor is It necessary, în order to glve a rlght to an Injunetlon, that a spé- 
cifie trade-mark should be Infrlnged; but It Is sufficlent that the court la 
satisfied that there was an Intent on the part of the respondent to palm off 
his goods as the goods of the complainant, and that he persista In so dolng 
after belng requested to desist. • ♦ • Chancery protects trade-marks 
upon the ground that a party shall not be permltted to sell his own goods 
as the goods of another; and therefore he will not be allowed to use the 
names, marks, letters, or other indlcia of another, by ■which he may pass 
ofC his own goods to purchasers as the manufacture of another. Croft v. 
Day, 7 Beav. 84; Perry v. Truefltt, 6 Beav. 66; Newman v. Alvord, 51 N. Y. 
192, 10 Am. Rep. 588." 

In Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537, 549, 
550, 551, 11 Sup. et. 396, 34 L. Ed. 997, the court cites and reviews 
with approval Wotherspoon v. Currie and Montgomery v. Thomp- 
son, and says: 

"TJndoubtedly an unfair and fraudulent compétition against the business 
of plalntifE, conducted with the intent on the part of the défendant to avail 
itself of the réputation of the plalntifC to palm off its goods as plaiutlff's, 
would. In a proper case, constitute ground for relief." 

In the last case in which this subject is considered — Elgin Nat. 
Watch Co. V. Illinois Watch-Case Co., 179 U. S. 665, 674, 21 Sup. 
et. 270, 45 L. Ed. 365, a suit for the infringement of a trade- 
mark — that court held, in accordance with the established rule, that 
the word "Elgin" was not susceptible of monopolization as a trade- 
mark. But it also reviewed with approval Wotherspoon v. Currie 
and Reddaway v. Banham, and said upon this subject: 

"But It Is contended that the name 'Elgin' had acqulred a secondary sig- 
nification in connection with its use by appellant, and should not, for that 
reason, be considered or treated as merely a geographical name. It is un- 
doubtedly true that, where such a secondary signification has been acqulred, 
its use in that sensé will be protected by restraining the use of the word by 
others in such a way as to amount to a fraud on the public, and on those 
to whose employment of it the spécial meaning has become attached." 

From the opinions which hâve now been reviewed and the au- 
thorities cited below the following principles may be safely deduced: 

1. The sale of the goods of one manufacturer or vendor as those 
of another is unfair compétition, and constitutes a fraud which a 
court of equity may lawfully prevent by injunction. Manufacturing 
Co. v. Spear, 2 Sandf. 599; Seixo v. Provezende, 1 Ch. App. 192, 194; 
Ooats V. Thread Go., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847. 

2. Greographical terms and words descriptive of the character, 
quality, or places of manufacture or of sale of articles cannot be 
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monopolized as trade-marks. Canal Oo. v. Oark, 13 Wall. 311, 321, 
20 L. Ed. 581; Mill Co. v. Alcom, 150 U. S. 464, 14 Sup. Ot 151, 37 
L. Ed. 1144; Chemical Co. v. Meyer, 139 U. S. 540, 546, 11 Sup. Ct. 
625, 35 L. Ed. 247; Manufacturin^ Go. v. Traîner, 101 U. S. 51, 56, 
25 L. Ed. 993; Goodyear's India-Rubber Glove Mfg. Co. v. Goodyear 
Rubber Co., 128 U. S. 598, 602, 9 Sup. Ct. 166, 32 L. Ed. 535; Con- 
tinental Ins. Co. V. Continental Fire Ass'n (C. C.) 96 Fed. 846; Brown 
Chemical Co. v, Frederick Stearns & Co. (C. C.) 37 Fed. 361; Chem- 
ical Works T. Muth (0. 0.) 35 Fed. 524, 1 L. R. A. 44; Elinois Watch- 
Case Co. v. Elgin Nat. Watch Co., 94 Fed. 667, 35 C. C. A. 237; 
New York & E. Cernent Co. v. Coplay Cernent Co. (C. C.) 45 Fed. 
212; Iron Co. v. Uhler, 75 Pa. 467; Connell t. Reed, 128 Mass. 477. 

3. But the use of such geographical or descriptive tenus to palm 
off the goods of one manufacturer or vendor as those of another, 
and to carry on unfair compétition, may be lawfully enjoined by a 
court of equity to the same extent as the use of any other terms or 
symbols. Knott v. Morgan, 2 Keen, 213; Wotherspoon v. Currie, 
L. R. 5 H. L. 508, 522, 523; Thompson v. Montgomery, 41 Ch. Div. 
35; Montgomery t. Thompson [1891] App. Cas. 217, 220; Lee v. 
Haley, 5 Ch. App. 155; Seixo v. Provezende, 1 Ch. App. 192, 194; 
Brewery Co. v. Powell [1897] App. Cas. 710, 716; North Cheshire & 
Manchester Brewery Co. v. Manchester Brewery Co. [1899] App. Cas. 
83; McLean t. Fleming, 96 U. S. 245, 255, 24 L. Ed. 828; Lawrence 
Mfg. Co. V. Tennessee Mfg. Co., 138 U. S. 537, 550, 551, 11 Sup. Ot. 
396, 34 L. Ed. 997; Elgin Nat. Watch Co. T. Hlinois Watch-Case Co., 
179 U. S. 665, 673, 674, 21 Sup. Ct. 270, 45 L. Ed. 365; Saxlehner v. 
Eisner & Mendelson Co., 179 U. S. 19, 41, 21 Sup. Ct. 7, 45 L. Ed. 60; 
Flour-Mills Co. v. Eagle, 86 Fed. 608, 628, 30 C. C. A. 386, 406; 
City of Carlsbad v. Kutnow, 71 Fed. 167, 173, 18 C. C. A. 24, 30, 35 
U. S. App. 750, 763; Block v. Distributing Co. (C. C.) 95 Fed. 978, 
980; Meyer v. Medicine Co., 58 Fed. 884, 887, 7 C. C. A. 558, 565, 18 
U. S. App. 372, 878; Garrett v. T. H. Garrett & Ce, 78 Fed. 472, 
478, 24 C. C. A. 173, 178, 179; Walter Baker & Co. v. Sanders, 80 Fed. 
889, 26 C. C. A. 220, 51 U. S. App. 426; Tarrant & Co. v. Hofl, 76 
Fed. 959, 961, 22 0. C. A. 644, 646; E. W. Rogers Co. v, Wm. Rogers 
Mfg. Co., 70 Fed. 1017, 1019, 17 C. O. A. 576, 578, 35 U. S. App. 843, 
847, 848; Thread Co. v. Armitage, 45 U. S. App. 62,- lH, 21 C. C. A. 
178, 186, 74 Fed. 936, 944; Fuller t. Huff, 104 Ped. 141, 144, 43 C. O. 
A. 453, 51 L. R. A. 332; Williams v. Mitchell (C. C. A.) 106 Fed. 168; 
Sait Co. V. Bumap, 73 Fed. 818, 821, 20 C. 0. A. 27, 30, 43 U. Se App. 
243, 250; Saxlehner v. ApoUinaris Co., 13 Times Law Rep. 258; 
American Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 85, 53 
N. E. 141; Cady v. Schultz, 19 R. L 193, 195, 33 Atl. 915, 61 Am. St. 
Rep. 763, 29 L. R. A. 524; American Brewing Co. v. St. Louis Brewing 
Oo., 47 Mo. App. 14, 20; Newman v. Alvord, 49 Barb. 488; Taylor v. 
Carpenter, 11 Paige, 292, 42 Am. Dec. 114; Id., 2 Sandf. Ch, 603; Croft 
V. Day, 7 Beav. 84, 89, 90; Eeddaway v. Banham [1896] App. Cas. 199; 
Cochrane v. Macnish [1896] App. Cas. 225, 229. 

4. A proprietary interest in the terms or symbols used to palm 
ofl the goods of one manufacturer or vendor as those of another, or 
to commit any other fraud, is not essential to the maintenance of a 
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feuit to enjoin the perpétration of the wrong; but an interest in the 
good will of the business or in the other property threatened is suflS- 
cient. Knott v. Morgan, 2 Keen, 213; Lee v. Haley, 5 Ch. App. 155; 
Thread Co. v. Armitage, 45 U. S. App. 62, 73, 21 0. G. A. 178, 186, 74 
Fed. 936, 944. 

The decree of the circuit court is in perfect accord with thèse 
principles and authorities. The appeUants were using the word 
"American" and the names of the appellee's manufactured articles 
with the intent and for the sole purpose of selling the manufactures 
of others as those of the appellee, and they were accomplishing this 
illégal end. The only eifectual method of preventing the continuons 
perpétration of this fraud and of protecting the good will of the 
business of the appellee from injury or destruction was to enjoin the 
appeUants from applying the names of the appellee's articles to the 
manufactures of others, and the court wisely and lawfully granted 
that relief. This conclusion ends the discussion of the real issue in 
hand, and practically détermines the décision of this case. A few 
minor objections to the decree which do not require extended consid- 
ération will be brieily noticed. 

Counsel for appeUants maintain that the fact that they hâve placed 
their names and résidence in conspicuous places on their packages, 
and hâve otherwise distinguished them from those of the appellee, 
should relieve them from the injunction. But the "American Bail 
Blue" and the "American Wash Blue" were articles well known to 
the trade and to the public as the manufactures of the appellee be- 
fore the appeUants entered upon the business of selling bluing. 
Thèse articles, and the names by which they were known, had an es- 
tablished réputation, and commanded a lucrative trade. To the 
dealers in. bluing the appeUants were unknown. The only effect of 
placing their unfamiliar names and résidence upon the packages of 
bluing under the names of the appellee's well-known articles was to 
give to the appeUants the beneflt of the established réputation of the 
appellee's articles, and thus to enable them to dérive greater beneflt 
from their fraud. "That is an aggravation, and not a justification, for 
it is openly trading in the name of another upon the réputation 
acquired by the device of the proprietor." Menendez v. Holt, 128 
U. S. 514, 521, 9 Sup. Ot. 143, 32 L. Ed. 526; Gillott v. Ésterbrook, 
48 N. Y. 374, 378, 8 Am. Rep. 553. 

It is said that the appellee was entitled to no relief because the 
names "American Bail Blue" and "American Wash Blue" do not 
dénote origin or ownership, and therefore cannot constitute trade- 
marks, and because the appellee registered its trade-mark, which did 
not consist of any of the words constituting thèse names, and it there- 
by disclaimed their use as trade-marks. But this is not a suit for the 
infringement of trade-marks, but to restrain the sale of the goods of 
one manufacturer as those of another, and a complainant has the 
same right to an injunction against the perpétration of such a fraud 
by the use of words or names which do not in themselves indicate 
origin or ownership, and which are incapable of use and are dis- 
claimed as trade-marks, as he has against its commission by the use 
of any other tenus or expressions. Whether the brands "American 
108 F.— 53 
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Bail Blue" and "American Wasli Blue" indicated the origîn and 
ownership oï the articles to which tliey were applied in 1872 and 
1874, 'v^hen they were flrst used, or not, the évidence is overwlielm- 
ing that by association they came to point eut to tlie trade articles 
made and owned by the appellee long before 1898, when the appel- 
lants flrst appropriated them, and it was for this reason alone that 
they used them in their endeavor to deceive the public and to fllch 
the business of the appellee. Thèse facts fumish ample grounds for 
thè injunction whether the words were capable of use as trade-marks 
or not. 

The appellee has, since 1895, been engaged in manufacturing and 
selling bluing under the names "Germania Bail Blue" and "Bavari- 
an Bail Blue" in boxes simulating foreign products, and counsel for 
appellants insist that thèse names were f aise and misleading, and that 
the appellee was entitled to no relief from a court of equity, because 
it did not corne with clean hands. The principle that "he who cornes 
into equity must do so with clean hands" is familiar and indisputa- 
ble. But it does not repel ail sinners from courts of equity, nor does 
it disqualify any complainant from obtaining relief there who has 
not dealt unjustly in the very transaction concerning whieh he com- 
plains. The iniquity which will repel him must hâve an immédiate 
and nefcessary relation to the equity for which he sues. Dering v. 
Earl of Winchelsea, 1 Cox, Ch. 318, 319; Lewis & Nelson's Appeal, 
67 Pa. 153, 166; Bateman v. Fargason, 4 Fed. 32, 33; Bisp. Eq. 61. 
There is no évidence that the appellee has been guilty of any in- 
justice, fraud, or wrong in acquiring the good will of its business in 
the American bail blue and the American wash blue, which is the 
subject of this suit, or in its relations with the appellants, and relief 
cannot be denied to it because it may hâve been wicked in other 
transactions which affect neither the appellants nor the equity hère 
under considération. The decree below is aflirmed. 

THAYEE, Circuit Judge (dissenting). As I hâve reached a con- 
clusion différent from that announced by my associâtes, I deem it 
proper to state my views concerning the questions of law and fact 
which arise in the case, and, flrst, with respect to the facts. The 
Heller & Merz Company, hereafter termed the "complainant," or 
its predecessors, began the manufacture of bluing, as it seems, at 
Newark, N. J., about the year 1868 or 1869. At flrst they manu- 
facturée bluing only in the form of a powder. Later, in the year 
1872, they began to put it up in the form of round pellets or balls 
about the size of small marbles; and later still, in the year 1874 
or 1875, they began to manufacture bluing, to some extent, in the 
form of round lozenges or wafers. To the bluing which was put up 
in the form of balls they applied the name "American Bail Blue," 
and to that put up in the form of round lozenges they claim to hâve 
applied the name "American Wash Blue" when they flrst began to 
manufacture it in that form. The évidence shows, however, that 
what is now termed "American Wash Blue" was as commonly, and 
perhaps more frequently, termed "Lozenger Blue" until the year 
1878, when Pomeroy & Olmsted, a flrm which subsequently be- 
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came G. M. Olmsted & Co., took hold of the latter kind of bluîng, 
and advertised it extensively in the Northwest, with the consent of 
the complainant, as an article of their own manufacture, under the 
name "American Wash Blue." Even while Olmsted & Co. were 
thus advertising and selling it as their own product under the 
name "American Wash Blue," the plaintiff company most fre- 
quently referred to it in their letters and bUls as "Lozenger Blue." 
To my mind, the évidence leaves little room for doubt that the words 
"American Bail Blue" and "American Wash Blue" were originally 
adopted by the complainant itself solely for descriptive purposes, — 
that is to say, to describe a bluing made in the United States, and to 
be used for laundry purposes; the one kind put up in the form of 
balls, and the other in the shape of round lozenges. There is no évi- 
dence, I think, which indicates that either name was chosen as an 
artiflcial brand, but the testimony rather indicates that the names 
were selected because they accurately described the articles to wliich 
they were applied, the word "American" differentiating them from 
several kinds of bluing which were made abroad, and imported into 
this country for sale. Olmsted & Co., who were soap makers at 
Cedar Eapids, lowa, for 20 years succeeding the year 1878, advertised 
bluing put up in the form of round lozenges, extensively, as "Amer- 
ican Wash Blue," throughout the states of lowa, Minnesota, and the 
Dakota territories, and built up an extensive trade in the article in 
those States and territories. The bluing was put up in cylindrical- 
shaped blue paper boxes of sufficient diameter to contain the loz- 
enges. The cylindrical boxes bore on one end a white label on which 
was stamped the letter "U" surrounded by a small triangle, and on 
the three sides of this triangle were printed in very small letters the 
words "American Ultramarine Works. Trade-Mark." Wrapped 
around the cylindrical box was another larger label, commending the 
qualities of the article, and giving directions for its use, which was 
signed as foUows: "Gr. M. Olmsted & Company, Soap Makers, Cedar 
Rapids, lowa." The small cylindrical paper boxes were packed in 
larger wooden ones, on the ends of which were stenciled the fol- 
lowing words: "American Wash Blue. C M. Olmsted & Co., Cedar 
Rapids, lowa." The packages of American wash blue as put up and 
sold by Olmsted & Co. with the full knowledge of the complainant 
bore no marks indicating to the public that the article was made 
by the complainant other than the above-described label on the 
end of the cylindrical boxes, and the évidence shows beyond perad- 
venture that nearly ail of Olmsted's customers were ignorant of the 
existence of such a concern as the Heller & Merz Company, and sup- 
posed that the article was made by or for Olmsted & Co., and that 
the words "American Wash Blue" were wholly descriptive. While 
Olmsted & Co. handled American wash blue, — that is to say, for 
20 years succeeding the year 1878, — the complainant manufactured 
and sold no other lozenger bluing, except a small amount in the 
states of Illinois and Wisconsln. They manufactured bluing in that 
form for 20 years, principally to fiU orders for Olmsted & Co. The 
défendants below, Shaver, Blake & Co., acquired the good will of 
the business of Olmsted & Co. when the latter firm was dissolved 
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by the death of one of its members. Shortly thereafter, in the 
year 1898, they commenced to advertise and sell lozenger blue in 
the same fonn of package that it had been sold by Olmsted & Ce, 
using the words "American Wash Blue," as their predecessor in 
interest had used them; but they ceased to aflx the label at the 
end of the cylindrical boxes which bore the impress of the letter 
"U" surrounded by the triangle above described. The défendants 
purchased the bluing from, or had it manufactured for them by, 
the International Ultramarine Works located at Staten Island, É. 
Y., and they ceased to patronize the complainant company. There- 
upon, as it seems, the complainant began to sell American wash 
blue put up in the form of lozenges in the territory formerly occu- 
pied by Olmsted & Ce, and — to retaliate apparently, as Olmsted & 
Co. had never sold the bail blue — the défendants began to advertise 
and sell it as well as the wash blue. The boxes, however, in which 
the défendants packed and sold bail blue which was manufactured 
for them by the International Ultramarine Works, bore no resem- 
blance whatever to the boxes in which the complainant had there- 
tofore packed and sold its bail blue. The défendants' boxes were 
difEerent in color, and had the words "Shaver, Blake & Company, 
Cedar Eapids, lowa," prominently displayed on the face of the boxes. 
'No one, in my judgment, could hâve possibly mistaken the défend- 
ants' bail blue for similar goods of the complainant's manufacture, 
if he had exercised the slightest care. Moreover, this record fails 
to show that there is any substantial diiïerence in the bluing made 
by the complainant and by the International Ultramarine Works. 
The article manufactured by each concern is the same, and nothing 
in this record would indicate that one is a better article than the 
other. This litigation, as I view it, is the outgrowth of the fore- 
going faets. 

The decree of the lower court, which is approved by the majority 
opinion, enjoins the défendants, among other things, from selling or 
offering for sale any blue or hluing under the name "American Wash 
Blue" or "American Bail Blue" unless it is manufactured by the com- 
plainant company. It is also said in the majority opinion that the 
défendants "hâve no right to make or sell American bail blue or 
American wash blue"; and, furthermore, that "the names of the 
articles in which they [the défendants] hâve the right to deal are 
TBall Blue' or Wash Blue.' " At the same time it is conceded in the 
majority opinion — and of this proposition there can be no doubt — ■ 
that the words "American Wash Blue" and "American Bail Blue" are 
purely descriptive words and phrases, which cannot be monopolized 
as a trade-mark by any manufacturer of bluing. To my mind, the two 
propositions thus announced are antagonistic, namely, that a man- 
ufacturer of bluing cannot, as respects that article, obtain a monopo- 
ly of the aforesaid words and phrases, because they are confessedly 
descriptive, but that he may make use of the words himself , and en- 
join another manufacturer, who makes the same article, from using 
them to describe his own product. If the latter of thèse propositions 
is Sound law, then it is apparent, I think, that the former proposition 
ought to be abandoned, and that it be henceforth conceded that one 
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of the fundamental doctrines of the law of trade-mark is no longer 
tenable, namely, that no^one is entitled to monopolize either words 
or phrases, which, as applied to a given article, are purely descrip- 
tire of its kind, or quality, or place of manufactui'e. It will be 
observed that the opinion of the majority concèdes the défendants' 
right to sel] their product under the names "Bail Blue" and "Wash 
Elue," but dénies their right to make use of the word "American" 
in connection therewith, and I am unable to perceive any sub- 
stantial reason why the right to use the former of thèse words 
should be admitted, and the right to use the latter denied. The word 
"American" is no less descriptive than the words "Wash Blue" or the 
words "Bail Blue." It indicates that the bluing is made in America, 
and is a domestic product, just as the word "Wash" indicates that 
the bluing is designed for washing purposes, and the word "Bail" in- 
dicates that the bluing is put up in the form of small pellets. The 
words in question are each purely descriptive, and, as the complainant 
company and as the défendants both employ them, they are used in a 
very natural relation to each other to aptly describe the two articles 
to which they are applied, and to show that they are a domestic, and 
not a foreign, product. 

Another observation to be made concerning the decree below and 
the majority opinion is that the relief afforded is not based on the 
ground that the descriptive words in question hâve been used on boxes 
or packages containing bluing which are made in imitation of the 
complainant's boxes and packages, and for that reason are liable to 
deceive the public, and lessen the complainant's trade. The injunction 
is so framed that the phrases "American Wash Blue" and "Amer- 
ican Bail Blue" cannot be used by the défendants under any circum- 
stances, even though they put up bail blue and lozenger blue in 
boxes which are so totally unlike those employed by the complainant 
that they would not mislead a customer who was grossly négligent. 
The injunction against using the words, therefore, is not founded 
upon any déception practiced or attempted to be practiced, except 
such as may resuit from the use of words in a purely natural relation 
to each other, which are confessedly descriptive, and cannot be mo- 
nopolized as a trade-mark. The reason assigned for awarding such 
an injunction is that it may be granted on the ground that the de- 
fendants employ thèse words with intent to purloin some of the 
complainant's trade, and that their conduct in so doing is fraudu- 
lent. But, in my opinion, an appropriate answer to this suggestion is 
that a person cannot be said to hâve been guilty of any such fraud 
as a court of law or equitj will redress when he makes use of words 
or phrases to describe an article which he manufactures, which, 
as applied to that article, are purely descriptive, and hence are the 
common property of ail who manufacture or deal in the article. 
The law, except in a few rare cases, does not concern itself with the 
motives of men when their acts are lawful, and injuries which resuit 
to others from the exercise of lawful rights or privilèges are damnum 
absque injuria. Passaic Print Works v. Ely & Walker Dry-Goods 
Co., 41 C. C. A. 426, 105 Fed. 163. If the words "American Wash 
Blue" and "American Bail Blue," as the complainant contends, hâve 
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become associated in the public mind with two articles wMcli it 
manufactures in sucii a way that they bave ceased to be descrip- 
tive of the articles, and bave acquired a méaning which is secondary 
and arbitrarj, tben tbis resuit is attributable to tbe complainant's 
own fault. If sucb a resuit was liable to ensue, it sbould bave cbosen 
a brand originally wbicb was arbitrary, and tbat migbt bave been 
monopolized. It had no greater need of employing tbe descriptive 
words in question tban tbe défendants bave to describe tbe bluing 
wbicb tbey sell. It cannot, tberefore, by reason of tbe peculiar re- 
suit above mentioned, insist tbat otber manufacturers of bluing in 
tbis country sball not call tbeir product "American Wasb Blue" and 
"American Bail Blue" if it is so in fact. It requires but little péné- 
tration to see tbat, if tbis doctrine of "secondary signification" is 
adopted in tbese days of fierce compétition, tbe most common de- 
scriptive words and phrases will be monopolized, or at least tbat at- 
tempts will be made repeatedly to monopolize tbem, and little difS- 
culty will ordinarily be experienced in obtaining testimony to sup- 
port the claim tbat common and necessary descriptive words bave 
by long-continued use acquired a secondary meaning. I am wiiling 
to concède tbat one or two Englisb cases cited in the majoril^ 
opinion, particularly Thompson v. Montgomery, 41 Cb. Div. 35, and 
tbe same case as reported in [1891] App. Cas. 217, sustain tbe doc- 
trine contended for by my associâtes that a descriptive word by 
association witb an article may acquire a secondary signification, 
and tbat, when sucb secoadary meaning bas been acquired, the use 
of it by anotber may be enjoined; but, as I read and 'onstrue tbe 
American décisions, — particularlv ' the décisions of tbe suprême 
court, wbicb are controlling authority hère, — tbe doctrine in ques- 
tion bas not been approved to the extent to which it bas been car- 
ried in the case in band. In Singer Mfg. Co. v. June Mfg. Co., 163 
U. S. 169, 16 Sup. et. 1002, 41 L. Ed. 118, tbe rigbt of the public to 
make use of tbe word "Singer" as descriptive of a particular sewing 
machine after tbe expiration of tbe patent on the machine was up- 
held, witb tbe single limitation that one who makes sucb machines, 
and calls them by tbat name, must, by other marks and signs on the 
machines, clearly indicate to the public that they are made by him, 
and not by the original Singer Company. The récent case of Elgin 
Nat. Watch Co. v. Illinois Watch-Case Co. (decided Jan. 7, 1901) 
21 Sup. et. 270, 45 L. Ed. 305, as I construe it, inculcates the same 
doctrine, namely, that a manufacturer cannot be enjoined from mak- 
ing use of words or phrases which in tbeir primary sensé are clearly 
descriptive of the article which be manufactures, and that, even 
when sucb words, as used by anotber, bave acquired a secondary 
signification, tbe most that a court of equity can do for bis protection 
is to require third parties who bave occasion to use them to alfix 
otber marks and signs, or indulge in sucb explanations, as will most 
effectually prevent a confusion of goods. Thèse are the latest dé- 
cisions by the suprême court on tbe subject, but prior thereto it 
was said in Chemical Co. t. Meyer, 139 Ù. S. 540, 547, 11 Sup. Ct. 
625, 35 L. Ed. 247, concerning descriptive words which could not be- 
come a trade-mark: 
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"If the words • • • cannot be lawfully appropriâtes as a trafle-mark, 
It Is dlfflcult to see upon what theory a person maklng use of thèse or slmilar 
words can be enjolned. We understand It to be coneeded that thèse words 
do net in themselves constitùte a trade-mark. It foUows, then, that another 
person bas the rlght to use them unless be uses them In such connection 
wlth other words or devlces as operate as a déception upon the public." 

Similar views were also expressed in the case of Goodyear's India- 
Rubber Glove Mfg. Co. v. Goodyear Eubber Ce, 128 U. S. 598, 602, 
9 Sup. et. 166, 32 L. Ed. 635. See, also, Illinois Watch-Case Co. r. 
Elgin Nat. Watch Oo., 35 C. 0. A. 237, 94 Fed. 667. 

My conclusion is, therefore, that the injunction in its présent form 
ought not to stand, because the défendants hâve the right to use the 
words "American Wash Blue" and "American Bail Blue," and to use 
the words in that relation to each other, thèse being clearly descrip- 
tire words and phrases, provided they neither simulate the com- 
plainant's boxes or packages, and provided they display their own 
name prominently on their boxes, circulars, and advertisements, and 
with equal prominence state that the bluing which they sell is man- 
ufactured for them by the International Ultramarine Works of Staten 
Island, N. Y., and is iot the complainant's product. I hâve no fault 
to flnd with that part of the restraining order which enjoins the de- 
fendants from holding themselves out to the public as the owners of 
the names "American Wash Blue" and "American Bail Blue," or as 
the manufacturers of those articles, since no one, in my judgment, is 
or can be the owner of thèse names, or hâve an exclusive property 
therein. 



EDISON y. HAWTHORNB et aï. 

(Cbrenlt CJourt of Appeals, Third Circuit. May 10, 1901.) 

No. 19. 

Tbade-Nambs— Use dp Invbntok's Name on Sign— Right to iNJUNCrioif. 

Défendants were formerly agents for the sale of phonographs which 
are the invention of the complainant, Edison, and commonly known as 
the "Edison Phonograph." While such agents they placed over their 
place of business a slgn readlng "ïhe Edison Phonograph Ageney," 
which sign they allowed to remaîn after the termination of their ageney, 
althougb they continued to sell phonographs. Complainant neither man- 
nfactured nor sold phonographs, but was a stockholder in the corpora- 
tlons which manufactured and sold the same. Beld, that the slgn dld 
not Imply that défendants were agents for complainant, but ouly that 
they were agents for the sale of the machine known as the "Edison 
Phonograph," and that complainant had no pecunlary Interest in the 
matter, elther as an Individual or as a stockholder, which entitled hlm 
to maintaln a blll to enjoln such use of bis name. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvajnia. 
For opinion below, see 106 Fed. 172. 
Howard W. Hayes, for appellant. 
E. 0, Rhoads, for appellees. 
Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The material facts of this case are 
suflacientlj stated in the opinion of the court below. as followsi 
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"The défendants are merchants of the clty of PhiladelpWa, and (among 
otiier articles) deal in ptionograplis, graphophones, and supplies for euch 
instruments. A slgn above their place o£ business displays the words, The 
Edison Phonograph Agency;' and the object of this bill is, to quote from 
the principal prayer, 'that the said défendants may be restrained from using 
the name "Edison Phonograph Agency" in connection with the said business 
carried on by them, and from using your orator's name, or any part thereof. 
In connection with their said business, and from holding themselves eut in 
any way as agents of your orator.' The use of the sign began in October, 
1894, or thereabouts, when the relation of the défendants to the sale of the 
Edison phonograph justifled them in so describing this branch of their 
business. They were then actively employed in advertising and advancing 
the sale of the Edison phonograph, and were properly described as agents 
for the sale of this Instrument. In the early part of the year 1899, how- 
ever, thèse relations came to an end with some abruptness, and since that 
time, although they still sell Edison phonographs, they are in no sensé 
agents, elther for the corporation that manufactures the phonographs, or for 
the corporation that sells them. Mr. Edison, as an indlvidual, neither manu- 
factures nor sells." 

It is not necessary to the décision of this appeal that we should 
consider any gênerai question respecting the authority of a court 
of equity to restrain the unauthorized use of a person's name, wiiere, 
hy such use, a property right of that person is injuriously affected. 
The présent case must be determined with référence to its spécial 
circumstances, and this the learned counsel of the appellant bas 
recognized by submitting an argument based upon the three prop- 
ositions which will now be referred to. 

1. It is contended that the words "The Edison Phonograph Agen- 
cy" imply to the public that the persons using them are agents 
for Thomas A. Edison; and, if we could affirm this statement, the 
conclusion deduced from it, that "therefore Mr. Edison may prevent 
the unauthorized use of the term," would, no doubt, be warranted. 
But we cannot agrée that, as hère used, the word "agency" re- 
lates, or would be understood to relate, to Mr. Edison. The ap- 
parent and natural meaning of the term is not that the persons 
using it are agents of Mr. Edison, but that they constitute an 
agency for the sale of the machines which are known as "Edison 
Phonographs." 

2. The words "Edison Phonograph" designate a particular ma- 
chine. They do not import that Mr. Edison bas anything to do 
with making such machines. Therefore the appellant's contention 
that Mr. Edison is entitled to prevent the unauthorized use of thèse 
words, because of their supposed implication that he is concerned 
in the manufacture of the phonographs referred to, is without 
foundation. 

3. The proposition that Mr. Edison is entitled to prevent the ap- 
pellees from calling themselves "The Edison Phonograph Agency," 
because he has a pecuniary interest in preventing those who are 
not duly-authorized agents for the selling of Edison phonographs 
from holding themselves out as such, is unsupported in point of 
fact. He neither manufactures nor sells them. The rights to man- 
ufacture and to sell are vested in corporations, in eaeh of which he 
is, it is true, a stockholder, but which, as was said by the court 
below, "are nevertheless distinct légal entities, and, if any person 
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Is injured by the défendants' eign, it is they, or one of them, and 
not he." 

The case was, in our opinion, adeqnately considered and cor- 
rectly decided by the circuit court, and therefore its decree is af 
ftrmed- 



STRAlTSS V. BLUMENTHATi. 

(Circuit Court, S. D. New Tork. June 10, 1901.) 

Patent— Validity. 

The Strauss patent. No. 628,640, for an Improved harmonica, Involves 
merely a slight change In the covering plate of a well-known toy, with- 
out accomplishing any new resuit, or a patentable change in an old 
resuit, and is void. 

In Equity. 

Frank Von Briesen, for complainant. 
R. B. McMaster, for défendant. 

COXE, District Judge. This is an action brought for the infringe- 
ment of letters patent No. 628,640, granted to the complainant July 
11, 1899, for an improved harmonica. 

The spécification says: 

"This invention relates to a harmonica of the class In which the covering- 
plates are provided with corrugations between the reeds, so as to form a 
separate pipe or air-chamber for each of the reeds. I form thèse corrugations 
across the rear part of the covering-plates only, while the front part remains 
smooth and is turned Inward to eonstitute the mouthpiece. Thus the con- 
struction of the instrument is simplifled and inaccessible dust-collecting 
spaces between the corrugations are avoided. * * • It will be seen that 
by my Invention the mouthpiece and pipes are formed upon one and the 
same plate, so that the construction of the instrument Is greatly simplifled. 
As the corrugations merge into the plain portion of the plates, I am enabled 
to obtain a smooth mouthpiece at the forward edge of such plates. Flnally, 
as the corrugations are f ully exposed f rom end to end the intervenlng grooves 
are not apt to accumulate dust." 

The claim is as follows: 

"A harmonica provided with a covering-plate having a rear transversely- 
corrugated section, a smooth front section, and an inwardly-projecting front 
edge that oonstitutes a mouthpiece, substantially as specified." 

The défenses are the usual ones — lack of novelty and patentability 
and noninfringement. The device of the claim involves merely a 
slight change in the covering plate of a well-known toy, without ac- 
complishing any new resuit or a patentable change in an old resuit. 
Everything shown or described in the drawings and description is 
found in the prior art, except the single feature of making the corru- 
gated covering device in one pièce instead of in two pièces. The 
Weiss hamionica is identical in every particular with the patented 
structure, except that in the former the upper section of the corruga- 
tions is covered with a separate plate which forms the mouthpiece. 
In the patented structure thèse two plates are intégral. The pat- 
entée has evidently taken the Weiss design and, by a well-known 
method, has stamped the corrugations upon the same sheet of métal 



84-2 108 FEDERAL REPORTER. 

which serves as the mouthpiece. The change has accomplished noth- 
ing except, perhaps, a slight saving in exi>ense. There is not even 
a distinctively new appearance. The pretense that the tone of the 
instrument is strengthened and improved over the same type of har- 
monicas in the prier art is so obviously untenable that it is unneces- 
sary to discuss it. The court is clearly of the opinion that the pat- 
entée has contributed nothing to the art worthy to rank as an inven- 
tion. The bill is dismissed. 



BHAW V. AMERICAN TOBACCO CD. 

(Circuit Court of Appeals, Flfth Circuit May 7, 1901.) 

No. 1,030. 

1. Patents— SuiTS for Inpringbment — Jurtsdiction and Venue. 

XJnder Act March 3, 1897 (29 Stat. 695), deflning tlie iurisdiction of the 
circuit courts In cases for lEfringement of patents, such a suit can be 
maintalned only In the district of which the défendant Is an Inhabitant, 
or in a district In which the défendant has commltted acts of iiifringe- 
ment, and has a regular and establlshed place of business. 

2. Pleading — Amendaient — Time op Application. 

A motion for leave to amend a pétition cornes too late, where not 
made until several days after a demurrer has been sustalned thereto 
for want of allégations showing jurisdiction, and a judgment of dls- 
mlssal has been entered, and after the court has fixed the amount of 
the bond to be glven on proceedings lu error, on plalntlff's application. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

W. A. Kemp (T. J. Preeman, on the brief), for plaintiff in error. 
Junius Parker (Thompson & Thompson and W. W. Fuller, on the 
brief), for défendant in error. 

Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action at law for damages for 
the infringement of a patent. The pétition discloses that Wilder S. 
Shaw, the plaintiff, is a citizen of Texas, and that the American To- 
bacco Company, the défendant, is a corporation chartered under the 
laws of New Jersey, and that it is doing business in the state of Texas, 
having its principal office and agent in Dallas county. It is alleged 
that on January 18, 1898, the plaintiff obtained letters patent for a 
new and useful snnff package, the letters patent being numbered 
597,623. The purposes of the patent are fully stated in the pétition. 
It is alleged that the défendant corporation entered into negotiations 
with the plaintiff for the purchase of the patent, and in that way ob- 
tained a fnll description of the patented package, and, instead of of- 
fering to purchase the patent, the défendant "went inunediately to 
work to put its goods on the market in plaintiff's said package, and 
from September, 1898, imtil the flling of this pétition, has continu- 
ously used same, over plaintiff's protest, and in défiance of his rights 
under said letters patent, to plaintiiï's actual damage in the sum of 
flfteen thousand dollars." The pétition contains, also, spécial aile- 
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gâtions sùowing the extent of the plaintifPs damages. The citation 
or summons issued on the pétition was served on L. Wells Baldwin, 
as local agent of the défendant. The défendant entered a spécial ap- 
pearance, and moved to vacate and quash the service of the citation 
on the ground that Baldwin was not at the date of the service an oflS- 
cer or agent of the défendant. On the trial of this motion, évidence 
was offered by both parties bearing up<»n the question as to whether 
or not Baldwin was such an agent of the défendant that légal serv- 
ice could be made upon him. The view that we take of the case makes 
it unnecessary to consider this évidence. On July 2, 1900, this mo- 
tion coming on to be heard, the court made an order sustaining the 
motion, and vacating and quashing the service of the citation. At 
this hearing the court also made the following order: 

"And, It appearing that this court is without Jurlsdiction to hear and dé- 
termine this cause, it is further ordered that this cause be disrnissed for 
want of jurisdlction, and that the défendant go hence without day, and 
hâve and recover of the plaintifC ail costs in this behalf incurred, for which 
let exécution issue." 

The record shows that the plaintiff excepted to thèse orders in open 
court, and gave "notice of appeal, and at plaintifE's reqnest the amount 
of the bond is flxed by the court at $200." On July 6, 1900, the fol- 
lowing bill of exceptions was flled: 

"Be It remembered that, on the trial of the above-entitled cause, défendant 
demurred to plaintiÉC's pétition on the ground that it did not allège facts 
sufflcient to give this court jurisdlction; it nowhere appearing that plaintiff 
was a citizen of the state of Texas, and Northern district, nor that the 
alleged infringement of patent oecurred in said Northern district of Texas. 
On hearing the argument of counsel, the court sustained sald demurrer, 
whereupon plaintifiE's counsel asked leave to file an amended pétition setting 
up said facts, -which motion to so amend was overruled by the court, to 
which action of the court in refusing plaintiff leave to amend plaintiff then 
and there excepted, and files this, his bill of exceptions, and asks that the 
same be allowed and made a part of the records in said cause. 

"W. A. Kemp, Attorney for plaintiff." 

"This bill is given with the followiug qualifications: Plaintiff asked leave 
to amend on this the 6th day of July, 1900, after the court had ruled on the 
motion on the 2d day of July, 1900, sustaining the same and dismissing the 
cause for want of jurisdlction, to which ruling of the court plaintiff ex- 
cepted and gave notice of appeal in open court, and asked the court to flx 
the amount of the appeal bond, which by the court was flxed at $200; and 
the parties were preparing the bllls of exception to the rulings of the court, 
and, during the controversy between counsel as to the contents of the bill, 
plaintiff asked leave to amend his pétition as above. 

"Edward E. Meek, Judge." 

The errors assigned ail relate either to the setting aside of the serv- 
ice of process on Baldwin, or to the dismissal of the suit. It will only 
be necessary to consider those relating to the dismissal of the suit; 
for, if the case was properly dismissed for want of jurisdiction ap- 
pearing on the face of the pétition, the judgment of the court setting 
aside the service is imraaterial. 

In suits for the infringement of letters patent, the circuit courts of 
the United States hâve jurisdiction in law and in equity, without re- 
gard to the citizen ship of the parties to the suit. In such cases the 
courts hâve jurisdiction because of the subject-matter of the suit. 
The act of March 3, 1897 (29 Stat. 695), defines the jurisdiction of the 



844 108 FBDER4L REPORTER. 

United States courts in such cases, and states th.e particular court in 
whiçh the suit must be brought. This act is copied in the margin> 
It provides that the suit must be brought either in the district of 
■which the défendant is an inhabitant, or in any district in which the 
défendant, whether a person, partnership, or corporation, shall hâve 
committed acts of infringement, and hâve a regular and established 
place of business. The pétition does not show that the défendant is 
an inhabitant of the district in which the suit was brought. On the 
contrary, it is alleged that the défendant is a corporation chartered 
under the laws of New Jersey. A corporation chartered under the 
laws of New Jersey is not an inhabitant of the district in Texas in 
which it does business. It might hâve agents and carry on business 
in every one of the many districts in the United States, and it could 
not be held that, because of such business, it was an inhabitant of 
every district in which it did business. Shaw v. Mining Co., 145 U. 
S. 444, 450, 12 Sup. Ot. 935, 36 L. Ed. 768; Carter, Jur. Fed. Cts. 155. 
To give the court below jurisdiction, the pétition failing to show that 
the défendant is an inhabitant of the district in which it is sued, it is 
necessary that it should aver that the act of infringement complained 
of was committed in the district, and that the défendant had a reg- 
ular and established place of business in the district. If it be con- 
ceded that the pétition sufficiently shows that the défendant has a 
regular and established place of business in the district in which the 
suit was brought, the pétition contains no averment showing where 
the acts of infringement were committed. It is not alleged that the 
acts were committed at any named place. It does not appear from 
the pétition that the acts of infringement were committed in the dis- 
trict in which the suit is brought. The pétition, therefore, on its 
face, does not show that the court below had jurisdiction. It was 
subject to démarrer for that defect. The record does not show that 
any demurrer was flled, but it appears from the bill of exceptions pre- 
sented by the attorney for the plaintifE that the objection to the ju- 
risdiction made on the trial of the motion was, without objection, 
considered by the parties and treated by the court as a demurrer. 
This defect in the pétition could hâve heen amended. If, on the hear- 
ing of the motion, or after its décision, the plaintifE had made timely 
offer to amend the pétition by alleging that the acts of infringement 
complained of were committed in the district in which the suit was 
brought, the court should bave allowed the amendment. Kev. St. 

1 An act deflnlng the jurisdiction of the United States circuit courts In cases 
brought for the infringement of letters patent. 
Be It enacted, etc., that in suits brought for the infringement of letters 
patent the circuit courts of the TJnited States shall hâve jurlsdictiou, in law 
or in equity, in the district of which the défendant is an inhabitant, or in 
any district In whch the défendant, whether a person, partnership, or cor- 
poration, shall hâve committed acts of infringement and hâve a regular and 
established place of business. If such suit is brought in a district of which 
the défendant Is not an inhabitant, but in which such défendant has a reg- 
ular and established place of business, service of process, summons, or sub- 
pœna upon the défendant may be made by service upon the agent or agents 
engaged in couducting such business in the district lu which suit is brought, 
Act March 3, 1897 (29 Stat. 695). 
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Tex. 1895, art. 1188. On July 2d, when the order was made dismiss- 
ing the pétition, no motion was submitted to the court asking leave 
to amend. The plaintiff, on the contrary, indicated that he would 
abide bj the pétition as it was written, by giving notice of a proceed- 
ing to review the décision of the court. It was not until July 6th, 
after the bond for reviewing the case had been flxed on the plaintiflf's 
motion, and while the parties were preparing the bills of exceptions, 
that the motion to amend was made. If it be conceded that the rul- 
ing of the court on the question of the amendment was subject to re- 
view hère, — a question which need not be considered, — we think the 
learned judge in ihe trial court decided correctly in declining to allow 
the amendment at the time the motion to amend was made. The dis- 
missal did not affect the plaintiff's right to immediately bring another 
suit, in which he could hâve averred the jurisdictional facts. The 
judgment of the circuit court is afflrmed. 



CROWN COEK & SEAL CO. OF BALTIMORE CITY v. ALUMINUM 
STOPPER CO. OP BALTIMORE OITY et al. 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1901.) 

No. 387. 

1. Patents— Validity—Pbbsumption op Utii.itt. 

The granting of a patent is prima facie évidence of the utility of the 
invention, which is one of the essential éléments of patentability: and 
this is not negatived by the fact that the device is susceptible of im- 
provement, or that like inventions are so far superior to it that they hâve 
entlrely superseded its use. To sustain the défense of want of utility 
in a suit for infringement the défendant must show elther that It is 
theoretically impossible for the device of the patent to operate, or demon- 
strate by clear proof that a person sklUed in the art bas endeavcied in 
good faith to make the invention vs'ork, and bas been unable to do so. 

2. Samb — Infrikgbment — Supbriob Utiltty op Infrisging Device. 

Comparative utility between machines or processes is no crlterion of 
infringement, and the fact that a defendant's device is simpler and 
produces better results than that of the patent does not tend to avoid 
infringement unless its superiority is due to a différence In function or 
mode of opération or some essential change in character. 

5. Same— Proof of Inutility— Unsuccesspui. Experimbnts. 

The object of the drawings filed in the patent office Is attalned if they 
clearly exhiblt the principles involved, and a rigid adhérence to dimen- 
sions therein shown is not required or expected if an intelligent mechanic 
skllled in the art would so proportion the dimensions glven as to secure 
practical results. The inutility or inoperativeness of the device is not 
demonstrated by the fact that experiments made with material identical 
In form and proportion of parts with the drawings failed to produce 
successful results, and especially where it does not appear that the 
expérimenter was desirous of success. 
4 Samb — Effect of Nonusbr. 

While the fact of nonuser is entitled to some weight upon the question 
of the utilitj' of a patented device, it is of slight significance where the 
patent was but recently issued, its validlty was questioned, and its use 
required the construction of expensive machinery. 

6. Same — Abandonmbnt. 

Abandonment of an invention to the publie which will defeat a sub- 
séquent patent therefor Is not established by évidence that the inventor 
temporarily abandoned experiments which had to that time proved un- 
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successful, where he subsequently resumed them, successfully perfected 
the device, and applied for a patent therefor before any adverse rights 
accrued. 

6. Samb— Delay in Patent Office. 

Delay in obtalning a patent after the fliing of the application, due to 
adverse ruiings of the examinera which necessltate appeals, will net 
■worli an abandonment of the Inventor's rights, where he proceeds wlth 
his case within the time limited by the statute, and ultimately succeeds 
In obtalning his patent. 

7. Same — Validitt dp Rbissuk. 

The décision of the examlners and board of appeals In the patent office 
sustaining the rlght of a patentée to a reissue, applied for within seven 
months after the issuance of the original patent, where the matter was 
fully contested for two years, and both parties were represented by able 
counsel, whlle not conclusive, is entltled to great weight. 

8. Same— BoTTLB Stoppées. 

The Painter reissued patent, No. 11,685, for a bottle stopper, whieh 
contains claim 5 additional to those of the original patent (No. 540,072), 
is valid. Whlle such claim Is broader than any claim of the original 
patent, It is within the invention therein stated, and the right to incor- 
porate such claim was not lost by the delay of seven months after the 
issuance of the original patent before applylng for the reissue as against 
another patent granted for a similar device in the meantime, but on an 
application filed before the issuance of the original patent to Painter. 

9. Same — Infringement. 

The Painter reissue. No. 11,685, for a bottle stopper (original No. ,540,- 
072), which eonsists of a cup-shaped dislj of tin, or other métal baving 
permanent flexion, which is inserted in the neclj of the bottle, and tben 
expanded into a groove in such necli In which a gasket bas been placed, 
thus mailing a tight stopper, covers a pioneer invention, and is entitied: 
to a libéral construction. Claims 1, 4, and 5 are infringed by stoppers 
made in accordance with the Hall patent, No. 541,203, which embody the 
Painter Invention by using merely a modifled, but mechanically équiva- 
lent, form of disk. 

10. Same — Equitable Estoppel. 

Within two weeks after the issuance of a patent to défendants they 
were notified by complainant of his claim that it was an infringement 
of a patent to him just previously issued. W^itliin six months thereafter 
complainant applied for a reissue, which, after a contest by défendants, 
was granted. Held, that défendants were presumed to hâve knowledge 
of complainant's right under the law to a reissue, and, as they were also 
famillar with plaintifC's invention, they proceeded to manufacture under 
their patent at their péril, and could not claim that complainant was 
estopped to assert his rights under his reissued patent. 

11. Samb— Sdit for Infringement— Equity—Jurisdiction. 

The jurisdictlon of equity to entertain a suit to enjoin infringement 
and for an accounting is not defeated by the fact that claimant bas not 
made use of his patent, where it was but recently granted, and the litiga- 
tion was necessary to establish Its validity, whlch was denied by défend- 
ants, so that no Implication arises from such fact unfavorable to the 
complainant. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 
For opinion in court below, see 100 Fed. 849. 

W. Cabell Bruce and Eobert H. Parkinson (Wm. A. Fisher, on 
the brief), for appellant. 
Albert H. Walker (W. E. Hoffman, on the brief), for appellees. 

Before GOFF and SMO]SfTO]Sr, Circuit Judges, and BRAWLEY, 
District Judge. 
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BKAWLEY, District Judge. Prior to the inventions hereinafter 
to be described, wliicli are the subject-matter of this controversy, 
the common method of stopping bottles was with cork, wood, rub- 
ber, or some other résilient material inserted longitudinally into 
the neck of the bottle, and held there by its elastic latéral pressure 
in frictional contact with the circumference, supplemented, in cases 
where gaseous liquids caused internai pressure, by wire or twine oh 
the outside of the bottle head. About the year 1876, William Pain- 
ter, foreman of the machine shops of Murrell & Keizer, began ex- 
periments upon a device for bottle stoppera, which culminated years 
afterwards in patented inventions, the essential features of which 
lie in the forcible contact of a permanently expanded or flexed mar- 
gin of a disk with the packing material held between the disk and 
bottle surface. A rough draught, purporting to show the original 
conception, drawn from memory by William Fifer, a workman then 
employed in the shops, but who has long since ceased any connec- 
tion therewith, has been offered in évidence. Thèse preliminary ex- 
periments, according to Fifer, were not successful. Fifer tells us 
that Painter said to him, "Greorge, we'll bave to try something else, 
as we can't get thèse bottles blown near enough to use this kind 
of cap;" and that he was then directed by Painter to "lay ail the 
parts and tools that he had used on the shelf until after a while." 
We bave no direct testimony as to the later experiments. Fifer 
found other employment, and Painter has not testified in the case; 
the record showing that at the time the testimony was taken he 
was, and had been for a long time previous thereto, subject to ner- 
vous prostration, unable to stand the strain of business and the 
excitement incident to a long examination and crossexamination. 
Robert A. Hall entered into the service of Murrell & Keizer as an 
apprentice about the year 1873, and, with the exception of about 
six months in 1889, has been continuously engaged in the machine 
shops under the direction of Lewis E. Keizer, who conducts the busi- 
ness under the firm name; bis partner, Murrell, having long since 
died, and Keizer being the sole owner thereof. Hall worked under 
the direction of Painter, whose flrst application for a patent for a 
bottle stopper was filed June 5, 1885, and letters patent No. 327,099 
were issued September 29, 1885, to William Painter and Lewis R. 
Keizer, to whom a one-half interest was assigned. This patent, 
with No. 449,822, application for which was flled March 7, 1890, 
covers what are known and may be hereafter referred to as the 
"Eubber Seal Patents." On October 12, 1885, Painter ffled an ap- 
plication for the patent out of which this controversy arises. The 
history of the proceedings in the patent ofiSce will be hereafter re- 
ferred to. Patent No. 540,072 was issued May 28, 1895, application 
for reissue of the same was flled December 26, 1895, and July 26, 
1898, it was reissued as No. 11,683. On November 5, 1889, June 16, 
1890, and May 19, 1891, Painter filed applications for other patents, 
which were issued February 2, 1892,— No. 468,226, No. 468,258, and 
No. 468,259. Thèse last named cover what are known as the "Crown 
Seal Patents." Robert A. Hall flled bis application for a patent 
for a bottle-sealing device February 28, 1894, and letters patent No. 
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641,203, issued Jnne 18, 1895. Ail of Painter's patents were as- 
signed to the Bottle Seal Company, of Baltimore, to whose rights 
and business the complainant company, organized and incorporated 
under the laws of Maryland in 1892, succeeded. The défendant 
Keizer was one of the organizers of the Bottle Seal Company, the 
stock in which he subsequently sold, but continues to receive a roy- 
alty of $2,000 or $3,000 a year from the complainant company oa 
account of his interest in the rubber seal patent. Ail of the ma- 
chinery for the making of the rubber seals and crown seals for the 
complainant company were manufactured in Keizer's shops under 
the direction of Hall from the date when those seals began to be 
used up to about the time of the obtaining of the HaU patent. This 
patent was assigned to the défendant Company, a corporation or- 
ganized under the laws of the state of Maryland, May 2, 1896. The 
défendant Keizer was the organizer and is the controlling stock- 
holder and the active manager of this company. Hall being a stock- 
holder therein. The complainant company manufactures and sells 
about 30,000,000 stoppers per annum; the défendant company, 
since its organîzation, has been engaged in manufacturing and sell- 
ing its stoppers to a considérable extent, — the two being the only 
companies engaged in supplying the market with the bottle-stopping 
devices which originated with the Painter inventions. The bUl of 
complaint was âled November 12, 1898, in the circuit court of the 
United States for the district of Maryland, in equity, and prayed 
for an injunction restraining the défendants from infringement, 
and for an account, etc. The answer denied the infringement, al- 
leged want of novelty and patentability, attacked the validity of the 
reissue, charged abandonment, fraud, and perjury, and set up an 
estoppel. The court below held that there was no infringement, 
and ordered the bill dismissed on this ground, and a decree was 
entered accordingly, and the appeal from this decree brings the case 
hère. It is necessary, under the practice in this class of cases, for 
this court to ascertain and décide whether the decree appealed 
from should hâve been rendered for the complainants or for the 
défendants; for, if it should conclude that the court below erred 
on the question of infringement, that conclusion will not avail the 
appellant unless it should also décide ail the other défenses against 
the appellees. It will be convenient to consider thèse défenses in 
the order in which they hâve been presented by the leamed counsel 
for the défendants, and, like him, we will use the terms "complain- 
ant" and "défendants" instead of "appellant" and "appellees." 

First. It is claimed thàt the original and reissued patent, No. 
11,685, is void for want of utility. Utility being one of the quali- 
fies necessary to patentability, the granting of the. patent is prima 
facie évidence of it; and this is not negatived by the fact that the 
device is susceptible of improvement, or that like inventions are 
so far superior to it that they may entirely supersede the use of it. 
Comparative utility between machines or processes is no criterion 
of ' infringement, and comparative superiority or inferiority does not 
néçessarily import noninfringement; nor does it tend to avoid in- 
fringement if the defendant's device is simpler and produces bet- 
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ter résulta, uniess the cause is due to a différence în fonction or 
mode of opération or some essential change in character. Différ- 
ences in utility do not necessarily import différences of invention. 
The bnrden is upon the défendant, in a case like this, to prove want 
of utility. He mnst show either that it is theoreticaUy impossible 
for such a device to operate, or demonstrate by clear proof that a 
person skilled in the art to which the invention pertains has en- 
deavored in good faith to niake the patent work, and has been un- 
able to do so; and it follows that such évidence is overthrown, or 
will be overthrown, if it is demonstrated by practical experiments 
of crédible persons that they hâve succeeded in producing by the 
j)atent process the results claimed by the patent. The défendants 
hâve undertaken to show by the expert Lorenz that the patent is a 
failure; that, after experiments, he could not succeed in stopping 
bottles by following the directions of the patent; and the expert 
Hall, being the person heretofore referred to, has undertaken to 
show theoreticaUy that it is a failure. Lorenz was admittedly not 
familiar with the art, in that he had had no practical expérience 
in connection with bottle stoppers, and his experiments were con- 
ducted during a few honrs on two separate days. It cannot be said 
that they proved any more than that a person not skilled in the 
art, and without the spécial tools which presumably would be de- 
vised for the purpose, was unable to accomplish practical results. 
The complainant's experts, Spear and Hawkins, testified that they 
had successfully sealed bottles in accordance with the patent, and 
the resultsi of those experiments hâve been produced before the 
court. One of the reasons for the failure of the experiments of 
Lorenz and Hall may be found in the fact that they foUowed closely 
the directions in the drawing of the Painter patent as to the dimen- 
sions of the devices shown therein. The object of the drawings filed 
in the patent office is attained if they clearly exhibit the principles 
involved, and, in a case like this, rigid adhérence to the dimensions 
thus exhibited is not required or expected, and, if an intelligent 
mechanic would so proportion the dimensions as to secure prac- 
tical results, inutility is not demonstrated by experiments with ma- 
terial identical in form and proportion of parts with the drawings 
in the patent. The spécial reason assigned for lack of utility con- 
sists in the shortness of the flange of the cup which constitutes the 
bottle stopper, and increase in the length of the flange wonld cure 
the defect. That is so obvions that no inventive faculty need be 
invoked to suggest it, and the learned counsel for the défendants 
admits in his argument that the bottle stopper of Fig. 6 in the 
Painter patent can be made useful by snfflciently încreasing the 
length of its flange so as to increase the depth of the cup. We 
cannot think that a décision adverse to the utility and operative- 
ness of this invention could safely rest on the ill success of experi- 
ments made by those who were not specially skilled in the art, and 
where it is not obvions that they were si)ecially desirous of making 
their experiments succeed. Another ground upon which the learned 
counsel for the défendants relies is the failure of Fifer's experi- 
ments nnder Painter's directions in 1876. It is a novel contention 
108 F.— 54 
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that admitted failures during the preliminary stage of expérimenta 
should be adduced as évidence of want of utility in ihe perfected 
invention. Some stress is laid upon the fact that the complainant 
has never done anything towards introducing either of the forms 
of bottle stoppers described in this patent, and the learned judge 
below seems to regard it as somewhat signiâeant. This circum- 
stance would seem to be entitled to some weigM as tending to 
show that the patent was useless; but inasmuch as title to this 
patent was not flnally secured until July 26, 1898, and the validity 
of it, in view of the contest made by the défendants, would hâve 
to be settled by litigation, common prudence would suggest delay 
in incurring the expense of providing the machinery and other ap- 
pliances that would be necessary in order to put it upon the market; 
and as the complainant was and is supplying the market for this 
character of stoppers with sealing devices belonging to the same 
gênerai class, some of them later in date of invention, and con- 
taining certain improvements and advantages that bave popularity 
and which hâve created a demand that complainant is fully supply- 
ing, ail of thèse considérations are adéquate reasons for any delay 
in the manufacturing of sealing devices under this particular pat- 
ent, and no implication of lack of practical operativeness or utility 
in the invention can be drawn from such delay. 

The second ground of défense is abandonment. TJndoubtedly, an 
inventor may give to the public the beneflts of his ingenuity as per- 
sons may give away any other kind of property, and such relinquish- 
ment may be either direct or it may be inferred from circumstances. 
Where there is an entire abandonment of ail expectation of succeed- 
ing in an invention and securing a patent under circumstances that 
justifies the formation of the expectation that the ideas of the in- 
ventor will be always free to the public, and the inventor clearly 
manifests his intentions to relinquish any rights thereto, the in- 
choate right to the patent thus abandoned cannot be resumed. But 
the law does not favor forfeiture, and, it being a question of fact 
whether there has been abandonment, ail reasonable doubts must 
be solved in favor of the patent. There may be abandonment before 
application or thereafter. Under the flrst head, the sole reliance of 
the défendants is the testimony of Pifer, already cited, wherein it 
appears that the early experiments were unsuccessful, in that they 
only succeeded in getting one bottle to stand about 40 pounds 
pressure, that bottle being the only one of the proper size. Wheth- 
er nonsuccess was due to the packing used in this experiment, which 
was of paper felt, or whether delay in consummating the work was 
due to inability then to procure suitable bottles, or whether further 
tests with better tools or more accurate workmen were required, 
or whether modification of the device in other ways was contem- 
plated, or whether Painter, who was then a poor man, could not 
give the time necessary to perfect this invention, being engaged in 
developing his other patents, which hâve since proved valuable, is 
left to conjecture. But, whatever may hâve been the cause or 
causes of the delay, there is an entire absence of proof either that 
he abandoned the hope of success, or that he intended to abandon 
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the invention to the public. His assistant was directed to "lay 
ail parts and tools on the shelf until after awMle." This manifests 
an intention to résume experiments "after awhile," and results show 
that he did so résume, and later experiments enahled him to so 
far perfect his invention that his patent was applied for before 
any adverse rights accrued. There is no proof or suggestion even 
that there was any public use or sale, or that any person except 
Fifer was informed of the abortive experiments. Expérimental use 
for the purpose of testing the qualities of an invention is never 
public use, nor is there any proof that the delay operated to mis- 
lead others into taking up the invention and with greater diligence 
perfecting it. The case would be presented in a différent aspect if 
another inventer had entered the field, induced by the supposed 
abandonment and misled by the delay. It is of no advantage to 
the public that an inventor should apply for his patent before he 
satisfies himself as to the best form in which to embody his inven- 
tion, and the statute which provides that two years' public use 
shall work a forfeiture clearly bas no application to a case of merely 
uncompleted expérimentation. Mr. Justice Swayne, in Wood v. 
Eolling-Mill Co., 4 Fish. Pat. Cas. 550, Ped. Cas. No. 17,941, says, 
"where it had not been abandoned to the public, and had not been 
in public use or on sale with the consent and allowance of the in- 
ventor, no lapse of time, however protracted, barred an applica- 
tion for a patent, nor, after it had been granted, affected its valid- 
ity." Numerous cases are cited to support the proposition, but 
it is sO' well established that we will not swell this opinion by 
citing them. In that case the invention was made in 1835; the 
patent was not taken out until 1851. 

Again, it is strenuously urged that the delays in the patent office 
pending the application worked a forfeiture. The record shows 
that the inventor encountered serions diflficulties in the securing of 
his latent, successive objections being interposed by the examiners, 
necessitating appeals. In each case, however, the necessary steps 
were taken within the two years limited by the statute, and during 
the long period which intervened between the flling of the applica- 
tion and the issuance of the patent, although there are abundant 
signs of discouragement, there are none of abandonment, for to- 
wards the end of each period of limitation he résumes the struggle, 
and, although often stricken down, he did by successive appeals, 
and in strict conformity with the requirements of the statute, at 
last succeed in establishing his right to the patent. The argument 
of the leamed counsel assumes that the inventor is under some sort 
of obligation to give the public the benefit of his invention as 
speedily as possible, and that he is in fault for any avoidable delay. 
The inventor does not détermine the measure of his rights or of his 
obligations. The law détermines that for him, and, if the govern- 
ment thinks that more speed is désirable in the interest of the 
public, it should change the law; the courts cannot do so. Nor 
can they exact of inventors any degree of diligence other than com- 
pliance with the statutory provisions, officiai régulations, départ- 
mental requirements, and formai demands which are prescribed by 
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and for the officiais and others cliarged with duties under the pat- 
ent laws. Certain fixed periods are provided in sections 4894 and 
4904, Eev. St., for securing progress in applications for patents. 
If the inventor is allowed two years after a judgment against him 
within wliich to take appeal, he may wait until the last day of 
the two years. If congress thinks this is too long a time, it should 
flx another limitation, but courts cannot deny the beneflts which 
the statute gives. There are no spécial reasons for invoking that 
power in this case if we had it, for it does not appear that during 
ail thèse years of delay any other inventor was attempting to enter 
the fleld. This wbole subject had full considération in U. S. v. 
American Bell Tel. Co., 167 U. S. 224, 17 Sup. Ct. 807, 42 L. Ed. 
144, where there was a delay of fourteen years in the patent oiHce. 
Nor oan forfeiture be predicated npon failure to put the patented 
device upon the market. In some countries, patentées are required 
to manufacture within a certain period after the granting of the 
patent, but there is no such requirement in our statute. Nor is 
this a mère paper patent, bought up only for the purpose of being 
laid away until it should be brought forth against a rival, as we 
hâve already shown in setting forth the reasons which explain and 
excuse the delay in putting this device upon the market. 

The third défense is that there was no légal foundation for the 
surrender and reissue of the original Painter patent, and therefore 
the reissue is void for want of jurisdiction in the commissioner to 
grant it. The fourth défense is that claim 5 of the reissued patent 
is void because it is broader than any daims in the original, and 
because it was not applied for until after the lapse of an unrea- 
sonable time. The flfth défense is that the said claim 5 is not for 
the same invention as the original patent. Thèse three défenses 
relating to the reissue will be considered together. The jurisdic- 
tion to grant the reissue is found in section 4916 of the Revised 
Statutes, which provides that : 

"Whenever any patent is inoperative or Invalid by reason of a defective 
or insufficlent spécification or by reason of tlie patentée claiming as liis own 
Invention and discovery more than he had a right to claim as new, if the error 
bas arisen by inadvertence, accident or mistal^e, and without any fraudaient 
or deceptive intention, the commissioner, ou the surrender of such patent 
and payment of the duty required by law, shall cause a new patent for the 
same Invention and In accordance wlth the corrected spécification to be is- 
sued to the patentée," etc. 

The words of this section are largely borrowed from the opinion 
o-f Chief Justice Marshall in Grant v. Kaymond, 6 Pet. 243, 8 L. 
Ed. 376. In that case Grant had received a patent for an improved 
mode of manufacturing hat bodies in 1821, and four years there- 
after presented a pétition stating that the spécification of his pat- 
ent was defective, praying that it might be canceled and a new and 
correct one granted, embracing the improvements so far as they 
were set forth in certain new speciflcations; and, although at that 
time there was no statute authorizing such proceeding, the letters 
patent were canceled and a reissue granted, and the validity of 
this proceeding was sustained by the suprême court. A review of 
the earlier décisions of the suprême court would seem to show that 
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by "détective or insufflcient spécifications" was meant any failure 
either to describe or claim the complète invention upon wliich the 
application for tbe patent was founded, and that "inadvertence 
or mistake" was used in antithesis to fraudulent intent, and that 
the right to reissue dépends upon any failure to make spécifications 
and claims legally adéquate to their purpose, if due to any cause 
. except an intention to deceive. The défendants contend tliat there 
is no jurisdiction in the commissioner to reissue a patent except 
where the facts exist which the statute prescribes as the founda- 
tion for his action. There hâve been numerous décisions as to 
how far the décision of the commissioner as to the existence of 
the statutory grounds for reissue is conclusive, and in one of the 
earliest cases Justice Story, who participated in the décision of 
Grant v. Raymond, 6 Pet. 243, 8 L. Ed. 376, says: 

"I very much doubt whether his décision is or can be reviewable in any 
other place or In any otlier tribunal unless his décision Is impeached on ac- 
couut of gross fraud and connivance between him and the patentée, or unless 
his excess of authority is manifest on the very face of the patent; as, for 
example, if the original patent were for a chemical combination, and the 
new amended patent were for a machine. In other cases it seems to me, the 
law having intrusted him with the anthority to ascertain the facts and grant 
the patent, his décision, bona fide made, is conclusive." 

In Bail V. Langles, 102 U. S. 129, 26 L. Ed. 104, Justice Strong, 
in a case where the original patent was granted in 1856 and sur- 
rendered in 1869, and reissue granted in 1869 and 1870, uses this 
language: 

"When the reissues of 1869 and 1870 were granted, the commissioner of 
patents had authority under the acts of eongress to grant reissues only in 
certain speciiied cases. Thèse were whenever a patent was inoperative or 
invalid by reason of a defective or insufflcient spécification, or by reason of 
the patentée claiming as his own Invention or discovery more than he had a 
right to claim as new, if the error had arisen by inadvertence, accident, or 
mistake, without any fraudulent or deceptive intention. The commissioner 
was invested with authority to détermine whether the surrendered patent was 
Invalid by reason of a defective or insufflcient spécification, or because the 
patentée had ciaimed moïe than he had a right to claim as new, and, if he 
found such to be the case, and found, also, that an error had been due to 
Inadvertence, accident, or mistake without fraud, his décision was conclusive, 
and not subject to review by the courts. But the law did not confer upon 
him jurigdiction to grant a reissue embracing new matter or a broader inven- 
tion than what was revealed by the original spécifications or drawings or 
models, except in some cases, where there was neither model nor drawing. 
A reissue for anything more is therefore inoperative and void. Accordingly 
this court bas repeatedly held that if on comparing the reissue with its original 
the former appears on its face to be for a différent invention than that de- 
seribed or indicated in the latter it must be declared Invalid." 

In Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783, decided in 1881, 
a patent for an improvement in lamps was granted in 1860 for 14 
years, and extended 7 years longer. It was twice surrendered, 
and reissued once in 1873, and again in 1877. Mr. Justice Brad- 
ley, in delivering the opinion of the court, held that the court below 
■was clearly right in holding that the invention specifled in the reis- 
sued patent was not the same invention which was described and 
ciaimed in the original patent. He says: "It is manifest on the 
face of the patent, when compared with the original, that the sug- 
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gestion of inadvertence or mistake in the spécification was a mère 
pretense, or, if not a pretense, the mistake was so obvions as to be 
instantly discemible in opening the letters patent, and the right 
to haye it corrected was abandoned and lost by unreasonable delay." 
Further: "The pretense in this case that there was an inadvertence 
and oversight which had escaped the notice of the patentée for 15 
years is too bald for human credence. He simply appealed from . 
the judgment of the office in 1860 to its judgmeut in 1876, — from 
the commissioner and examiners of that date to the commissionei- 
and examiners of this, — and upon a matter that was obvions upon 
the first inspection of the patent." And he animadverts upon the 
evils which had grown up under the practice which ailowed pat- 
ents to be 80 expanded and idealized years after their flrst issue, 
for hundreds and thousands of mechanics who had just reason to 
suppose that the field of action was open had been obliged to dis- 
continue their employments; that the granting of reissues for such 
purpose was an abuse of power, — and says, "When this is a matter 
apparent on the face of the instrument upon the mère comparison 
of the original patent with the reissue, it is compétent for the 
courts to décide whether the delay was unreasonable, and whether 
the reissue was therefore contrary to law and void." Tlie court 
held in that case that the delay was altogether unreasonable, and 
that the patent could not lawfully be reissued for the purpose of 
enlarging the claim and extending the scope of the patent. This 
case is thought to mark a new departure by the suprême court in 
the line of strict construction of the right of reissue. It must be 
interpreted in the light of the spécial circumstances which gave 
lise to it, of the evils that had grown up under the loose practice 
theretofore prevailing, and the remedy required in the interest of 
the public. The evil to be corrected was this: Unscrupulous spec- 
ulators, watching the development of successful inventions, could, 
in searching the records of prior inventions, flnd one which might 
embody the same principles, and, avaUing themselves of the oppor- 
tunity given by the reissue law, embody in the older patent claims 
which it might hâve had, but did not, and the resuit would be that 
the owner of the later patent, who had spent time and money in 
the development of a profitable business, would be confronted with 
a patent earlier in date than his, but reissued later, which would 
completely control his business. This evil certainly demanded cor- 
rection. Again, there was a presumption — and generally it was 
a fact — that what was not claimed was not invented by the pat- 
entée, and the public had the right to use what was not claimed, 
either because it had not been invented by the patentée, or because, 
by his own act, he had made it public property, if it was not so 
before. This case did not deny that a claim might be enlarged in 
a reissued patent, but held that there must be a bona fide mistake, 
and that there must not be unreasonable delay; any considérable 
lapse of time affording opportunities and temptations to commit 
fraud when the circumstances of the original application had passed 
out of mind. It is interesting to note, as a part of the history 
of the development of the law on this subject, that so great a judge 



CROWN COEK & SEAL CO. V. ALUMINOM STOPPER CO. 856 

as Mr. Justice Miller, in Mahn v. Harwood, 113 U. S. 364, 6 Sup. 
et. 451, 28 L. Ed. 665, expressed his dissent from the opinions of 
the court in those cases, beginning with Miller v. Brass CJo., 104 
U. S. 350, 26 L. Ed. 783, wherein reissues had been held invalid. 
In connection wità Miller t. Brass Co. it may not be without profit 
to refer to the case of Giant Powder Co. v. California Powder 
Works, in 98 U. S. 126, 25 L. Ed. 77, wliere the opinion was deliv- 
ered by Mr. Justice Bradley only a few years before, as illustrating 
what he means when he spealis of a reissue for a différent inven- 
tion. That case shows that the court fuUy recognizes the right to 
modify the claims so as to secure fuUy the invention described, or 
attempted to be described, in the original. The original patent was 
for a mode of exploding nitroglycerin ; the reissue was for the com- 
position; and the court says: 

"It is impossible not to say that they are for an entirely différent Invention 
than that secured, or attempted to be secured, by the original patent. If the 
patent had not been for the mode or process of exploding nitroglycerin, but 
for a process of compounding nitroglycerin wlth gnnpowder or other substan- 
ces, and inadvertently omitted to claim the exclusive right of the substance 
so produced, the case would hâve been one of very différent considération. 
If the last patent differs from the flrst only in stating more clearly and def- 
Initely the real principles of the invention, so that those who wisli to pirate 
it may not be allowed to escape wlth imptinity through the imperfection of 
the language used in the flrst, there bas arisen one of the cases for which it 
was the intention of the act of congress to provide.'* 

And after pointing out the distinction that, in the case before 
the court, the processes described in the original had no connec- 
tion with the compounds or mixtures which were patented in the 
reissued patents, and that the invention of one did not involve the 
invention of the other, the learned judge says: 

"Thèse spécifications may be amended so as to make it more clear and 
definlte, the claim may be modified so as to make it more conformable as to 
the exact rights of the patentée, but the invention must be the same. The 
législature was willing to concède to the patentée the right to aœend his 
spécifications so as to fully descrlbe and claim the very Invention attempted 
to be secured by his original patent, and which was not fully secured thereby 
in conséquence of inadvertence, accident, or mistake, but was not willing to 
give him the right to patch up his patent by the addition of other inventions, 
which, though they might be his, had not been applied for by him, or, if 
applied for, had been abandoned or waived. For such invention he Is re- 
quired to make a new application, subject to such rights as the public or 
other inventer may hâve acquired In the Invention." 

In Beach v. Hobbs, 92 Fed. 146, 34 C. C. A. 248, the circuit court 
of appeals, reviewing the décision of Judge Putnam in the same 
case, wherein he held, after reviewing the décisions, that the déci- 
sion of the commissioner upon mère questions of fact resting upon 
the applicant's allégation as to inoperativeness and inadvertence 
will not be re-examined by the courts, says: 

"If by reason of any inadvertence or mistake In the drawings or spécifica- 
tions a patent is rendered in part Inoperatlve, and the patentée promptly ap- 
plies for a reissue, and no substantial rights are affected or fraudulent Intenf 
charged, we think the commissioner bas a right, under section 4916 of the 
Eevised Statutes, to cause a new patent to be Issued, and that under such 
circumstances his décision Is conclusive. We know of no authorlty in con- 
fliet with this proposition." 
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In U. S. V. American Bell Tel. Co., 167 U. S. 267, 17 Sup. Ct. 809, 
42 L. Ed. 144, Judge Brewer, in delivering the opinion of tlie court 
in 1896, says: 

"But, further, congress has establlshed the patent office, and thereby cre- 
ated a tribunal to pass upon ail questions of novelty and utility. It has glven 
to that office exclusive jurisdictlon in the first instance, and has speclflcally 
provlded under what circumstances its décision may be reviewed, either col- 
la terally or by appeal. As stated In Butterworth v. Hoe, 112 U. S. 50, 5 
Sup. Ct. 25, 28 L. Ed. 656, that it was intended that the eommissloner of 
patents. In issuing or withholding reissues, interférences, and extensions, 
should exercise quasi judicial functions, is apparent from the nature of the 
examinatlons and décisions he Is required to make, and the modes required 
by law, aecording to which, exelusively, they may be reviewed." 

In Topliff V. Toplifl, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658, 
decided in 1891, Mr. Justice Brown reviews tlie autliorities, and 
States what is the settled raie of that court as to the power to re- 
issue; and his summary is as follows: 

"(1) That it shall be for the same invention as the original patent, as such 
invention appears from the spécifications and claims of such original. (2) 
That due diligence must be exercised in discovering the mistake in the original 
patent, and that, if it be sought for the purpose of enlarging the claim, the 
lapse of tvro years will ordinarily, though not always, be treated as évidence 
of an abandonment of the new matter to the publie to the same estent that 
a failure by an inventer to apply for a patent within tvco years of the publie 
use or sale of his invention is regarded by the statutes as conclusive évidence 
of an abandonment of the patent to the public. (3) That this court will not 
review the décision of a commissioner upon a question of inadvertence, acci- 
dent, or mistake, unless the matter is manifest from the recorô, but that 
the question •whether the application was made within a reasonable time is 
in most, if not ail, such cases, a question of law for the court. To hold that 
a patent can never be reissued for an enlarged claim would be not only to 
override the obvious intent of the statute, but would operate in many casess 
with great hardship upon the patentée. The spécification and claim of a 
patent, particularly if the invention, be at ail complicated, constitutes one of 
the most dlfficult légal instruments to draw with accuracy, and, in view of the 
fact that valuable inventions are often placed In the hands of inexperienced 
persons to prépare such spécifications and daims, it is not a matter of surprise 
that the latter frequently fail to describe with requisite eertainty the exact 
invention of the patentée, and err either in claiming that which the pat- 
entée had not in fact invented, or in omitting some élément which was a 
valuable or essential part of his actual invention. TJnder such circumstances 
it would be nianifestly unjust to deny him the beneflt of a reissue to seeure 
to him his actual Invention, provided it is évident that there has been a mis- 
take, and he has been guilty of no want of reasonable diligence in discovering 
it, and no third persons bave, in the meantime, acquired the right to manu- 
facture or sell what he failed to claim. The object of the patent law is to 
seeure to the inventors monopoly of what they hâve actually invented or dis- 
covered, ànd it ought not to be defeated by a too strict and technical ad- 
hérence to the letter of the statute or by application of artificial rules of 
interprétation." 

In Coon V. Wilson, 113 U. S. 268, 5 Sup. Ot. 537, 28 L. Ed. 963, 
the reissue was not founded on the invention described in the orig- 
inal, but upon an entirely distinct invention. ïhe court, holding 
it invalid, says: 

"In the présent case there was no mistake In the wordlng of the claim of 
the original patent. The description warranted no other claim; it did not 
warrant any claim covering the bands not short or sectional. The description 
in the reissue is not a more clear and satisfaetory statement of what ia 
described in the original patent, but it Is a description of a différent thing, 
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so ingeniously worded as to eover coUars with continuous long bands, and 
whicli hâve not short or sectlonal bands. The original patent Industrlously 
excluded from its scope the continuous band." 

That case did not deal with the question whether a patentée can 
reissue to properly claim the invention exhibited in the original, 
and included under the statement of invention therein, but vpith 
the question vk'hether^ under the circumstances there existing, he 
could properly reissue to embrace an invention that was not so in- 
cluded or exhibited. In the présent case the reissue is strictly con- 
âned to the invention described in the original and included under 
the statement therein. It does not fall within the class of cases 
represented by Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783, 
or Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 28 L. Ed. 963, 
where a différent invention is described in the claim, but in that 
other class where reissue is authorized by the plain tenus of the 
statute and by a long Une of décisions of the suprême court, where 
the patent had failed to clearly and adequately secure the invention 
upon which the original was founded, and where the unquestionable 
object and effect of the reissue was to cover an invention not cov- 
ered by the original claims. In this class of cases there should not 
be applied a stricter rule of diligence than that applied by statute 
in case of public use before application for the patent, even if so 
strict a limitation as that is applicable. The suggestion in Miller 
V. Brass Co., and other like cases, of two years as the ordinary 
limit of reasonable diligence, was based not npon any sucli limita- 
tion in the statute, but upon the fact that the two years were al- 
lowed for amendments after action of the patent office, and two 
years was the limit of public use allowed before application for the 
patent. The learned counsel for défendants assumes that the sub- 
ject is so simple that Painter should hâve discovered instantly, 
upon reading the original patent, the occasion for the reissue, if it 
existed. He forgets that what seems so simple and easy to him, 
a past master of the subject, was not so to a mère inventor, unskilled 
in the art of interprétation, who could not, upon a mère reading 
of his patent, détermine what his claims covered. Painter had 
no hésitation and no doubt what his invention covered, and almost 
immediately upon the hearing of the issue of Hall's patent he said 
that it was covered by his invention; but it was not until he was 
advised by his lawyer that he learned that his claims were not com- 
mensurate with his invention, and there was no delay then in filing 
his application for reissue. Some allowance may well be made for 
an unleamed man, when we remember that in the récent case of 
Westinghouse v. Power-Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 
42 L. Ed. 1136, the suprême court itself required three hearings 
before it could détermine the meaning and scope of the patent 
claims, and the record in this case shows that such learned ex- 
perts as Gen. Spear and Mr. Walker diiïer radically as to what the 
claims of the original patent cover. The cases relied upon by coun- 
sel in support of his contention that an unreasonably long time 
passed between the granting of the original and the application 
for reissue are Miller v. Brass Co., where there was a delay of about 
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fourteen years; Malin v. Harwood, 112 U. S. 364, 6 Sup. Ct. 451, 
28 L. Ed. 6€5, where there was a delay of about four years; White 
T. Dunbar, 119 U. S. 52, 7 Sup. Ct. 72, 30 L. Ed. 303, where the 
delày was about flve years; Hartshorn v. Barrel Co., 119 U. S. 674; 
7 Sup. Ot. 421, 30 L. Ed. 539, where there was a delay of nine or 
ten years; Leggett v. OU Oc, 149 U. S. 293, 13 Sup. Ct. 902, 37 L. 
Ed. 737, which did net tum at ail upon the question of delay in ap- 
plying for the reissue, but was decided on other grounds which im- 
peached the patent itself. The question of lâches which arose in 
that case grew ont of an alleged promise made in 1873, the bill seek- 
ing relief thereon not being iiled until 1888; and Dunham v, Manu- 
facturing Co., 154 U. S. 110, 14 Sup. Ct. 986, 38 L. Ed. 924, which 
tnmed, not upon any question of lâches, but upon questions which 
hâve no application hère, wherein the court decided that the pat- 
ent had clearly not been infringed by the défendant. It will not 
be profitable to continue the citation of the numerous cases on this 
subject. Analysis of them will show that there is a distinction 
well marked between reissues broadening the claims of the original, 
but conflned to the invention therein exhibited, which the courts 
sustain, and reissues that départ from the invention exhibited in 
the original and included under its statement of invention. 

Where there has been an expansion of the patent to describe in- 
ventions substantially différent from the original, covering nebu- 
lous combinations not exhibited therein, and where there has been 
protracted and unreasonable delay in face of the manufacture of 
articles not substantiallv covered by the original invention, the 
reissue has been held void; but the courts, recognizing the fact 
that the ordinary inventer is not usually skilled in technical rules 
of construction, and is apt to suppose that his claims protect him 
in the essential éléments mentioned in them, and that thèse claims 
and spécifications are usually drawn by men who are Etrangers to 
and ignorant of the art within which they lie, and that even skilled 
solicitors are not infallible in framing technical documents, hâve 
sanctioned reissues which permit the framing of claims adéquate 
to secure the full benefits of the inventions designed to be protected 
by the patent laws. The essential justice of allowing such reissue 
was recognized by Chief Justice Marshall in Grant v. Raymond, 
6 Pet. 243, 8 L. Ed. 376, before any statute was enacted, and the 
reissue in that case was sustained upon gênerai principles of right 
and justice in face of the argument of Mr. Webster that the défend- 
ants had begun the infringing manufacture after the grant of the 
original, which was four years before the reissue, the resuit of which 
was to render them liable for acts not within the description of the 
invention contained in the original patent ; it not being denied that 
the machinery of the défendants, while infringing the reissue, did 
not infringe the original. The argument for the plaintiff in this 
case could not be more strongly stated than it was in that opinion, 
and a brief statement of the facts will show that it falls within 
the principles which hâve governed the courts in sustaining reissues,' 
and is free from the vices which hâve avoided them. After long 
years of contention in the patent oflBce, during the progress of which 
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many of the claims were disallowed and eliminated, the patent waa 
issued May 28, 1895. The Hall patent, application for which. had 
been flled Febniary 28, 1894, was issued June 18, 1895. On July 
2, 1895, Painter requested Alexander to call on Keizer and in- 
form h.im that Hall's patent was an infringement on bis patent 
of May 28tli. Tbere is some discrepancy in the testimony of Alex- 
ander and Keizer as to the exact conversation that took place, and 
the précise language used is unimportant. It is certain that, within 
about a fortnight after Hall's patent was granted, Painter, believing 
that it was an infringement, took measures to notify Keizer, who 
was an old associate and friend, of his belief, and that Keizer re- 
ceived some sort of notice. Painter at that time was in ill health, 
broken down with nervous prostration, and shortly thereafter went 
abroad, where he remained until about the end of October. On 
November 8th, Keizer, who represented Hall, wrote to Painter, re- 
ferring to the "semiofficial statement that you cover the particular 
device in a patent that you had in the patent office for a number 
of years. It is necessary that we canvass the matter, and I write 
to you personally for information." In reply, Painter informa him 
that he had intended and expected to hâve seen him in relation 
to the bottle stoppers, but that his nerves were not yet strong 
enough for any business excitement, and is constrained to hand 
over the matter of conférence on the subject to others, but tells him 
very frankly that he claims that the stopper in question is his own 
invention, and consequently the property of the complainant Com- 
pany. Thereupon foUowed some correspondence and interviews 
with the patent attorneys in Washington on the subject, and Painter 
flled his application for reissue December 26, 1895. This applica- 
tion and the oath accompanying it set ont every jurisdictional fact 
reqnired to entitle him to a reissue. Keizer and Hall flled a protest 
against a reissne, and during two years the whole question was 
thoroughly discussed before the examinera and board of appeals 
in the patent ofûce. An effort was made to defeat the original 
claims as well as that introduced by reissue. The learned counsel 
for the défendants, who testifled as an expert in the case, bears 
testimony as to the great expérience and competency of thèse offi- 
ciais; and while we do not go so far as to hold that their décision 
upon this point is conclusive, as some of the courts are manifestly 
inclined to do, we are of opinion that the décision of compétent 
experts, made after a full hearing, where both sides had been rep- 
resented by able counsel and not impeached by fraud or favoritism, 
has great persuasive force. It is argued hère that the claim intro- 
duced by reissue is substantially the same as the third and twelfth 
claims in the original application. The comparison of this claim, 
which is No. 5 in the reissued patent, shows that it is vitally dis- 
tinguished from them, and the testimony of a very compétent ex- 
pert, G-en, Spear, points out the distinction, and the board of ap- 
peals recognized it. It is also argued that claim No. 5 of the reis- 
sued patent is broader than any claim of the original patent. We 
are of opinion that this claim is germane to the invention exhibited 
in the original, and is included under the statement of invention ot 
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the original. It does not exMbit any change in tlie natnre of the 
invention described, and it simply gives a more adéquate descrip- 
tion of such invention, which enlarges the claim, but does not en- 
large the invention. We are further of opinion that there bas 
been in this case no unreasonable delay and no intervening right 
which forfeits or waives the right of reissue covered by the statute. 
The Hall patent was applied for in February, 1894, and the applica- 
tion for it could not hâve been induced by the limitations in the 
claims of the Painter patent, and there is no reason to believe that 
the course of the parties claiming under it was in any respect dif- 
férent from what it would hâve been if the original had been pre- 
cisely in the terms of the reissue. Under ail the circumstances of 
this case, the application for reissue was made within a reasonable 
time. No notice of any manufacture, use, or sale under the Hall 
patents was brought to the knowledge of Painter before his ap- 
plication for reissue, and there was no manufacture or sale or pub- 
licity such as to import notice to him. The case would be différent 
if Painter had unreasonably delayed to assert his rights to reissue 
after such notice was brought home to him, and wbere his silence 
and inaction had misled other parties to their injury; and the fact 
that the original patent contained a statement of his invention 
which covered the subject-matter of the reissued claim, aiid that a 
reissue to fully secure the invention disclosed was authorized by 
law, was sufBcient notice that this patent was subject to such right 
of reissue, which right was liable to be exercised at any time at 
least within two years. The spirit and terms of the law author- 
izing reissues would be defeated, and the obvious purpose of its 
enactment would be ineffectuai, if we applied to this case those re- 
strictions which some of the décisions apply to cases where there 
bas been long delay in the application for reissue, and the obvious 
purpose of such applications bas been to appropriate subséquent 
independent inventions not originally' disclosed in the patent. 

The sixth, seventh, and eleventh défenses, imputing fraud and 
perjury, were correctly dismissed by the court below as "not en- 
titled to considération." The fraud alleged in the sixth is that 
Painter had abandoned the alleged invention to the public nine 
years before he flled his application for the original patent, and 
concealed that abandonment from the patent office in making his 
application. As we hâve already held that there was no abandon- 
ment, this charge is too trivial for further notice. The fraud al- 
leged in the seventh défense is that Painter made a faJse oath in 
his application for reissue in stating that the errors and omissions 
were due to inadvertence, accident, or mistake. In that applica- 
tion Painter states that the spécifications were hastily drawn up 
by E. D. O. Smith, during a hurried visit of the déponent to Wash- 
ington; that he retained no copy of Ihe papers, and took it for 
granted that, if the papers and drawings should be found there- 
after to be faulty, they could and would be corre«ted or amended; 
that, during the several years during which his case was pending, 
thèse errors or omissions wholly escaped his own attention, and 
he believes that they were unnoticed by his attorneys and by the 
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I)atent-offlce officiais who acted upon it; that during that time 
he was engagea in developing another bottle-sealing System involv- 
ing a previous invention, and was encountering many difflculties 
which almost completely absorbed liis attention. There is no évi- 
dence before us that any of thèse statements are untrue. Ail of 
thèse papers were before the officiais of the patent office, who had 
before them the record of the original application, and had the 
best means of determining whether the facts alleged in this ap- 
plication for reissue were as stated. They determined them in fa- 
vor of the application, and granted the reissue upon the strength 
of the same évidence which counsel now invokes to support his 
charge of fraud and perjury. What bas been already said upon 
the subject of reissue disposes of this ground. The eleventh ground 
is that the président of the company, in his vérification of the bill 
of complaint, swore to certain statements therein contained, not 
as from information and belief, but positively, and that it was im- 
possible that the statements were within the personal linowledge 
of such président. As thèse statements were not denied in the 
answer, and were sufBciently proved by récitals in the records and 
by other évidence, there is no merit in this défense. 

The eighth défense raises the question of infringement, and, in- 
asmuch as the careful and learned judge below held it décisive 
of the case, it demands a considération to which we wouJd not oth- 
erwise think it entitled, for we are clearly of opinion that the Hall 
patent is an infringement. None of the défendants' experts hâve 
disputed it, and the protest filed by Hall in the patent office against 
the reissue, and the long contest made by him and his attorneys 
against it, are in the nature of a confession, for, had he not appre- 
hended that the invention was the same, it would be difficult to 
understand why so mueh effort and money should hâve been ex- 
pended to prevent the reissue. A more detailed account of the 
Painter invention is required under this head than we havë yet 
given. Our conclusion diflers from that of the learned judge below 
mainly because we look upon the invention from a différent point 
of view. He holds that "Painter's invention was not a new appli- 
cation of a scientiflc principle to obtain a useful resuit, but rather 
an improvement in material and mechanism of a known device." 
In our view it represents a distinctly original conception, so essen- 
tially unîike anything in the prior art that nothing earlier has 
been presented to us out of which the défendants could read the 
invention of the patent, or either claim of it. There was no known 
device which could be converted into the Painter invention of any 
improvement short of rejection of the entire plan. The answer of 
the défendants, it is true, stated that this patent was void for 
want of novelty, and referred to the prior invention of Young in 
Great Britain in 1848. This was urged by Hall's attorneys upon 
the attention of the officiais of the patent office in the reissue pro- 
ceedings, and held by the board of examiners in chief not to exhibit 
the Painter invention; and the défendants' own expert, Lorenz, tes- 
tifled that the Young patent was not a practical or operative device, 
and seems so far to hâve satisfled the learned counsel for défend 
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ants on that point that the Young patent was not introduced in 
évidence. And the Lenglet patent, No. 229,537, which the court 
refers to as showing that Paiater should not be treated as a pioneer 
inventer, seems to us rather to illustrate the originality of Painfer's 
conception than to furnish grounds for restricting it. Of course, we 
do not mean that Painter's was the flrst device ever used for stop- 
ping the mouths of bottles, but it differs fundamentally from any 
preceding invention, and is in no sensé an improvement incorpo- 
rated on an existing device. In the Lenglet device there is no disk 
having permanent flexion or a packing to be compressed by such 
disk. Lenglet takes a jar with a corrugated neck, and inserts in 
it a cap of métal, — apparently of soft métal, — ^which is to be rolled 
into conformity to the corrugations of the bottle neck by a mechan- 
ism such as that illustrated in another Lenglet patent, and in order 
to supply the rigidity necessary to maintain this cap in that posi- 
tion he fllls it with plaster, which is supposed to harden and form 
a solid support. There is no elastic packing used, and no sugges- 
tion of a disk of any kind possessing the rigidity or permanent 
flexion necessary to compress such packing into a groove. Noth- 
ing in the Lenglet patent either points in the direction of the 
Painter invention, or could suggest that a simple disk of métal 
combining with the rubber packing could form and maintain a Ler- 
metical seal against internai pressure. The fundamen^àl concep- 
tion of Painter's patent is a flange or rim of a cup-shaped disk 
which has pei-manent flexion, and the expansion of such disk against 
a gasket or other elastic packing in an annular groove within the 
bottle neck, the flexion of the disk at once compressing the packing 
of the groove, and locking the combined disk and packing against 
internai pressure. 

Numerous patents were offered in évidence, presumably because 
they were supposed to hâve some bearing. Inasmuch as the astute 
counsel for the défendants did not refer to them in his very full 
and able argument, it will be scarcely necessary to do more than 
glance at them. The Watts patent. No. 326,696, does not involve 
at ail the principles of construction and action of the Painter pat- 
ent. In that it is true there is a groove and sboulder in the mouth 
of the jar, and the packing lies in the groove and upon the shoulder, 
but the cup is essentially différent. It is not laterally expanded, 
and is not capable of latéral expansion, and has and can hâve no 
permanent flexion. The cap is clamped down by a removable clamp. 
In the Parker patent, No. 41,532, the disk acts like a solid plug, 
and crowds the packing ring laterally against the neck of the jar, 
and the patent expressly states that the disk is "unelastic." In the 
De La Vergne patent, No. 232,468, there is no disk having perma- 
nent flexion, or anything like it. There is simply a plug intended 
to be air-tight, which has a latch to lock it in place. In the Van 
Vliet patent, No. 275,793, there is no groove in the mouth of the 
bottle, and no cup-shaped disk having permanent flexion. In the 
Smith patent, No. 314,885, no imagination could couvert a glass 
disk into a cup-shaped disk having permanent flexion, and there is 
cernent or wax poured into an annular chamber around the edge 
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of tHe disk. Seibold's patent, No. 271,527, is for a cartridge wtere 
there is no groove nor any cup-shaped disk. In the Atwood patent, 
No. 351,730, there is no peculiar cup-shaped disk. It seems to be 
a device for holding in a cork, instead of being a substitute for a 
cork. In the Dennis. patents, No. 295,234 and No. 295,235, there 
is no shoulder or groove, no cap in the first four claims, and no 
groove, cap, or packing in the fifth claim. They relate to improve- 
ments in gun wads. The principles and functions in ail are en- 
tirely différent, and they hâve only the shade of an unsubstantial 
resemblance. No other such device has been brought to our atten- 
tion. It is true that none of the éléments hère referred to are in 
themselves new, but the invention consists in taking éléments pos- 
sessing différent functions, and co-operating them in a différent man- 
ner from any heretofore suggested. The testimony shovFS that the 
complainant corporation and the défendant company hâve no com- 
petitors in furnishing bottle stoppers which at aU answer to the 
above description. About 30,000,000 of such bottle stoppers were 
put upon the market by the complainant company alone during the 
last year, and the fact that, untU the Painter patents were issued, 
no other bottle stoppers of like character or based upon like prin- 
ciples were ever sold, is of itself strong évidence of the originality 
of the Painter devices. 

The claims of the Painter patent charged to be infringed are as 
follows: 

"(1) The combination of a réceptacle having a groove in tlie inside of its 
mouth an'd a shoulder projecting inward beyond the wall of the mouth above 
the groove, and a cup-shaped disk or plate of materlal having permanent 
flexion, ail operating as set forth." 

"(4) The combination of a réceptacle having a groove in the inside of its 
mouth, and a shoulder projecting inward beyond the wall of the mouth of 
the groove, a cup-shaped disk or plate of material having permanent flexion, 
and a packing or stopper beneath and retalned by the disk or plate, ail oper- 
ating as set forth. 

"(5) The combination, substantially as hereinbefore described, of a bottle 
having an interior groove in its mouth, a packing or gasket in said groove, 
and a disk or plate of material having x>ermanent flexion, which confines 
the packing in said groove, and maintains It in tlght contact with the adjacent 
surface of the groove." 

The claims of Hall's patent are as follows: 

"(1) The combination, substantially as hereinbefore described, of a suitable 
bottle having a throat afCording a sealing contact surface, a hoUow ductile 
metallic plug having a portion of its periphery expanded within the throàt of 
the bottle, and having an accessible shoulder for engagement by a bottle 
opener, and a sealing médium, which Is in contact with said sealing contact 
surface, and is securely maintained in its sealing position by said plug. 

"(2) The combination, substantially as hereinbefore described, of a suitable 
bottle, a hoUow, ductile metallic plug, which has a portion of its periphery 
expanded within the throat of the bottle, and has an accessible shoulder for 
engagement by a bottle opener, and a gasket which is interposed between 
the metallic plug and the bottle, and is compressed and maintained in its 
sealing position by said plug. 

"(3) A bottle-sealing device, embodylng In combination a hollow plug, com- 
posed of strong but ductile métal, aud an annular gasket mounted peripherally 
on the plug, substantially as described, the whole being adapted to freely 
enter the throat of a suitable bottle, and to be secured therein with sealing 
f unction, by peripherally expanding the portion of the plug which is adjacent 
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to the seallng gasket, and the latter enabling the métal to be Indented and 
strongly engagea by a bottle opener. 

"(4) The combination, substantially as hereinbefore descrlbed, of a bottle 
Ijaving in its throat an annular shoulder, an annular packing or gasket, and a 
hollow, ductile metalllc plug, peripherally expanded as described adjacent to 
said gasket and shoulder, and thereby not only compressing the gasket Into 
sealing contact between the plug and the bottle, but also securing the plug 
and the gasket against displacement under internai pressure, and also afEord- 
ing within the plug an accessible shoulder for engagement by a bottle 
opener." 

Tke défendants' stopper follows the same plan as Painter's, and 
uses the same éléments, which co-operate in the same way to eftect 
the same purpose. There is a change of phraseology in this : That 
what Painter describes as a "cup-shaped disk" is described by Hall 
as a "hollow, ductile metallic plug"; what Painter describes as "a 
material having permanent flexion" Hall describes as "strong but 
ductile métal"; what Painter describes as "packing" Hall describes 
as a "sealing médium." The walls of this cup-shaped disk or hol- 
low plug are expanded in the same way into a like groove for an 
identical purpose, and assume practically the same shajte after the 
compression. In Hall's, as in Painter's, the part of the disk or plug 
which enters the bottle neck is made slightly smaller in diameter 
than the bottle neck. The only important différence between the 
two is that in the défendants' there is an outward flange on top 
of the cup-shaped disk or plug, which is described as "an accessible 
shoulder for engagement by a bottle opener." This shoulder may 
serve an additional purpose, and may be an improvement on Pain- 
ter's patent; but, even if it answers an additional purpose, it would 
not thereby escape infringement. The essential opération, which 
is the sealing of bottles by the expansion of strong and ductile ma- 
terial against a packing in the groove of the bottle neck, is the 
same. Gen. Spear, who, after long training in other careers, be- 
came an examiner in the patent office, passing through ail the 
grades until he was commissioner, and who has devoted much of 
his life to examining mechanisms and patented devices, testifles 
that certain of défendants' devices in évidence correspond exactly 
to the three claims of the Painter patent; that those made with 
the outward projection of the flange instead of the inward projec- 
tion of the shoulder correspond in substance with each of thèse 
claims, the outward projection of the flange in Hall's patent being 
the mechanical équivalent of the inward projection of the shoulder 
in the Painter patent. None of the experts examined by the de- 
fendants hâve disputed the testimony for the complainant on this 
point. The inward projection of the shoulder in the spécification 
of the Painter patent seems to serve no other purpose than as a 
safeguard against the metallic plate falling below the groove if it 
should happen to escape from the expanding tool. In the défend- 
ants' patent this purpose is served by the contact of the disk with 
the shoulder in the bottle neck. In one the glass surface expands 
inward; in the other the métal surface is expanded outward, to 
secure the desired contact, and prevent the metallic disk falling 
into the bottle. The outward flare of the disk above the groove in 



CROWN CORK & SEAL CO. V. ALUMINDM STOPPER CO. 865 

Hall's patent is the obvious équivalent of tHe inward projection of 
thé glass below the groove in the Painter patent, this outward flare 
or accessible shoulder serving also the additional purpose of facili- 
tating the opening of the bottles. Without producing the drawings 
of the patents and the exhibits, we doubt that the subject can he 
made more plain than by reproducing Gen. Spear's description of 
the défendants' sealing device as shown in the exhibits. He de- 
scribes it as — 

"A stopper consistlng of a metallie plug of cup shape, having around its open 
end or margin an outwardly turned flange, and adapted to fit Into the mouth 
of the bottle with the open end upward; that is to say, the bottom of the 
cup being downward when It is inserted in the bottle. When the stopper is 
inserted in the bottle, in order to efCect a closure it is forced outward or ex- 
panded, and this outward forcing causes the métal of the stopper to enter 
into a peripheral groove formed around the wall in the necli of the bottle near 
the mouth. A packing consisting of a band of rubber is interposed betwéen 
the métal plug and the wall of the groove, and is forced by the expansion 
of the métal into the groove and against the wall, and is held therein by 
the métal, which retains its expanded shape after it is subjected to the ex- 
panding pressure. The stopper is retained in the bottle by the métal forced 
into the groove, and the pressure upon the packing between the métal and 
wall of the groove forms a seal which retains the contents of the bottle. I 
flnd this construction shown and described in the patent referred to in the 
question [Painter's relssued patent, No. 11,685]. I find described and shown in 
that patent a bottle stopper consisting of material substantially inelastic, 
which is expanded in the mouth of the bottle, and which, when expanded, 
retains its shape and holds its stopper in the bottle. Two forms of this stop- 
per are shown in the patent and illustrated in the drawings. Both forms are 
cup shaped; both are expanded in the mouth of the bottle, and in expanding 
are forced into a peripheral groove near the mouth of the bottle. In the 
form shown in the first four figures of the patent the cup-shaped stopper is 
inverted. In the form shown in Figs. No. 5 and No. 6 the bottom is down- 
ward. The form of the stopper which is used with the bottom downward is 
shown In Fig. No. 6, and couslsts of a shallow cup, described iu the spécifi- 
cation as being made of malléable métal, substantially inelastic, such as com- 
mercial tin. A packing is inserted in the mouth of the bottle and located in 
the groove, and, VFhen the cup-shaped stopper is expanded therein, the walls 
of the cup are forced into the groove by a latéral movement of an expanding 
tool shown in Fig. No. 5 of the drawings of the patent, and thus the métal is 
forced against the packing interposed between the cup and the wall of the 
groove, and the packing is compressed between the cup and the side wall, 
and a seal thereby formed, while the cup is held in the mouth of the bottle 
by Its contact with its groove. The construction so far described I find in 
thèse exhibits." 

After further description in reply to a question whether the im- 
proTements in stoppera for bottles mentioned in the statement of 
invention of the complainant's patent are substantially embodied 
in défendants' seals, he says: 

"The statement of invention found in the second paragraph of the complain- 
ant's patent appears to be a very broad one, and Is stated In comparison with 
the prlor state of the art existing at the time of the application of the pat- 
ent It lays an especlal stress upon the stopper made of substantially in- 
elastic material expanded within a bottle's mouth, and by reason of the 
nature of the material remaining in the expanded shape when so expanded; 
this is in contrast with the old form, in which the material forming the seal 
was held against the bottle surface t)y pressure extemally applied, and inde- 
pendent of the stopper itself. The exhibits are ail included in this state- 
ment, and I find them included in the first, f ourth, and flfth claims of the com- 
plainant's patent. Those claims Included éléments which I flnd în the ex- 
108 F.— es 
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hibits, but the third clalm Is excluded by a clause thereln whlch llmlts It to 
the 'concave side downward of the disk.' This arrangement I do not flnd in 
the exhiblts." 

Some stress is laid upon the fact that the inward projection of 
the shoulder in the exhibits showing the défendants' stopping de- 
vice is very slight; but only a very slight projection is required 
if it is sufQcient to arrest a disk that would pass through the bottle 
mouth, as that is the only purpose which it serves. But the défend- 
ants' circulars recommend an alternative and preferred form of con- 
struction, — ^the insertion of a gasket before the disk is applied. In 
such cases the gasket rests upon the lower shoulder of the groove, 
and is compressed against it by the expansion of the disk. The 
statement of invention in claim No. 5 of the Painter patent lays no 
stress upon that part of a construction requiring a shoulder, and 
does not refer to the relative diameter below the groove, and if 
claim No. 5 is so construed as to eliminate the shoulder, as we do 
construe it according to its plain words, the fact of infringement 
is so plain that in argument the défendants' counsel admitted that 
its "permanent gasket System" infringes, if his many objections 
to claim No. 5 are overruled. Eeference to some of the décisions 
of the suprême court will show that infringement is not avoided 
by mère change of form, or renewals of parts, or réductions of di- 
mensions, or the substitution of mechanical équivalents, or the stu- 
dious avoidance of the literal définition of spécifications and claims, 
or the superadding of some împrovement. The court will look 
through the disguises, however ingénions, to see whether the in- 
ventive idea of the original patentée has been appropriated, and 
whether the défendants' device contains the material features of 
the patent in suit, and will déclare infringement even when those 
features hâve been supplemented and modified to such an extent 
that the défendant may be entitled to a patent for the Improve- 
ment. Clough V. Manufacturing Co., 106 U. S. 164, 1 Sup. Ct. 188, 
27 L. Ed. 134, and Clough v. Manufacturing Co., 106 U. S. 178, 1 
Sup. Ct. 198, 27 L. Ed. 138, illustrate such a case, where certain 
éléments in a valve were held in one case to be équivalents of those 
in a former patent, and to infringe, yet were so modified and im- 
proved as to sustain a later patent. In Consolidated Valve Co. v. 
Crosby Valve Co., 113 U. S. 157, 5 Sup. Ct. 513, 28 L. Ed. 939, the 
improvements covered by the patents had been held by the court 
below to involve only mechanical modifications of the prior art, 
yet the suprême court regarded the Eichardson invention as a "pio- 
neer invention," and, although the defendant's valves departed wide- 
ly from the terms of the claims in suit, it was held that they had 
secured under a change in form, and by the transposition from one 
member to another of certain functions, the substance of the com- 
plainant's invention, and the claim was construed to cover thèse 
modifications. Says the court (page 171, 113 U. S., page 521, 5 
Sup. Ot., and page 943, 28 L. Ed.): 

"Taught by Richardson and by the use of his apparatus, It is not diffieult 
for skliied meclianlcs to take the prior structures, and so arrange and use 
them as to produce more or less of the bénéficiai results first naade kuown by 
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Richardson; but prior to 1866, thoijgh thèse old patents and their descriptions 
were accessible, no valve was made produclng any such results." 

Eichardson's invention was a safety valve, which, while it auto- 
matically relieved tlie pressure of steam in the boiler, did not, in 
effecting that resuit, reduce the pressure to such an extent as to 
make the relieving apparatus practically impossible because of the 
expenditure of time and fuel necessary to bring up the steam again 
to the proper working standard. His valve was the lirst which 
had a strictured orifice leading from the huddling chamber to the 
open air to retard the escape of steam, enabling the valve to open 
and to close suddenly with small loss of pressure in the boiler. In 
the infringing patent the valve proper was an annulus, and the 
extended surface was a disk. In Eichardson's the valve proper was 
a disk, and the extended surface an annulus surrounding the disk. 
The defendant's had two ground joints, and only the steam which 
passed through one of them passed through the stricture, while in 
Eichardson's aU the steam which passed into the air passed through 
the stricture. The court says (page 179, 113 U. S., page 525, 5 
Sup. et., and page 946, 28 L. Ed.): 

"Wlien the ideas necessary to suecess are made known, and a structure 
embodying those ideas is given to the world, It is easy for the sliillful mechan- 
ic to vary the form by mechanism which is équivalent, and is therefore, ia 
a case of this kind, an infringement." 

Thèse conclusions were based on the fact that no prior structure 
had produced the same resuit as Eichardson's, although the court, 
of course, did not mean that Eichardson had produced the first 
valve. In the case before uq it is clear that no bottle-stopping 
device at ail similar to those exhibited were ever in use before 
Painter's flrst invention. How easy it was for Hall, who com- 
menced work under him as an apprentice, and for years was en- 
gaged in the same shop upon Painter's devices, to absorb the in- 
ventive idea, and to produce the same resuit bv some équivalent 
method! Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 
32 L. Ed. 715, was for infringement of a patent for sewing on but- 
tons. This was not the first button-sewing machine, but the court 
described it as a "pioneer machine," and held that it was infringed 
by a machine that made use of éléments which were individually 
considered quite différent from those in the patent, saving (page 
290, 129 U. S., page 308, 9 Sup. Ct., and page 725, 32 L. Ed.): 

"The mechanical devices used by the défendants are known substitutes 
or équivalents for those employed In the Morley machine to efifect the same 
results. And this is- the proper meaning of the term 'knovi^n équivalent,' in 
référence to a pioneer machine such as that of Morley; otherwise, a différ- 
ence in the partieular devices used to accomplish a partlcular resuit in such 
a machine would always enable a défendant to escape the charge of infringe- 
ment, provlded such devices were new with the défendant in such a machine, 
because, as uo machine for accomplishing the resuit exlsted before that of 
the plaintiff, the partieular device alleged to avoid infringement could not 
hâve existed or been known as such a machine prior to the plaintiff's inven- 
tion." 

An instructive' case cited in this opinion is that of Proctor v. 
Bennis, 36 Ch. Div. 740, where Lords Justices Cotton, Bowen, and 
Fry delivered opinions. Sessions v. Eomadka, 145 TJ. S. 29, 12 Sup. 
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et. 799, 36 L. Ed. 609, was for infringing a patent for a very simple 
spring catch for trunks; and although the court says that the me- 
chanical devices used by the défendant, when individually regarded, 
differed considerably from those of the patentée, yet, as he was the 
first to make this particular kind of catch, he was regarded as a pio- 
nee.r in the art, and therefore entitled to a suffi ciently libéral con- 
struction of his patent to cover the defendant's methods. In an- 
other case the suprême court says, "Authorities concur that the 
substantial équivalent of a thing, in the sensé of the patent law, 
is the same as the thing itself." It is useless to multiply authori- 
ties. The three cases cited show how far the suprême court has 
gone to protect what it calls "pioneer invention." The Painter in- 
vention is more distinctly a pioneer invention than any of thèse. 
It requires no specially libéral constraction of it, however, to make 
it cover the defendant's devices. In a late case in the circuit court 
of appeals for the Sixth circuit, McOormick Mach. Co. v. Aultman, 
Miller & Co., 69 Fed. 371, 16 C. C. A. 259, the court says, "The rule 
as to infringement of pioneer invention, which points the way to 
new products or results, is analogous to that applied in cases of 
infringement of process patents in which the discoverer is only re- 
quired to point out one practical metliod of using his process, and 
is permitted to claim tribute from ail who thereafter use the pro- 
cess, whether with his apparatus or with a différent or iniproved 
raeans;" and refers to Machine Co. v. Lancaster, 129 U. K. 263, 
Sup. et. 299, 32 L. Ed. 715, and other cases. 

The ninth défense raises the question of équitable estoppel, aris- 
ing out of the conduct of Painter, who, as alleged, stood by for 
nearly seven months and saw Keizer and his associâtes organize 
a Company and expend large sums of money in the development of 
the Hall patent. We need not repeat what has been already said 
upon this point in the discussion of the questions raised upon the 
reissue. Within two weeks after the issue of the Hall patent, 
Painter sent a message to Keizer that he considered the Hall pat- 
ent an infringement. A compétent expert has testifled that this 
patent infringed some of the claims of the original Painter patent. 
Keizer is presumed to hâve known the law which entitled Painter 
to a reissue. He was entirely familiar with the Painter inventions. 
He took his chances in the lottery of infringement, and has lost, 
and cannot be heard now to complain that he was misled. 

The tenth défense is want of equity jurisdiction in cases of al- 
leged infringement where the things covered by the patents hâve 
never been made or sold by the patentées. We hâve already disposed 
of this, in efEect, in holding that the delay in manufacturing de- 
vices under this patent was explained by the litigation which im- 
peached its validity, and that no implications unfavorable to the 
patentée arose out of such delay. The coraplainant company was 
supplying the market with bottle-sealing devices of Painter's inven- 
tion of the same gênerai type. The "Crown Seals" made under the 
patents of 1892 are adapted to serve the same purpose. In them the 
metallic disk is placed over and outside of the mouth of the bottle in- 
stead of being placed inside of it. This is a cup-shaped disk, which, 
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in fonn and function, is the same as shown in the patent in suit, 
made of material of the same klnd, which stays in the fonn in which 
it is pressed. It is pressed into a groove, and by the same pressure 
the paclfing is held in contact forcibly with the surface of the bot- 
tle, the groove being outside instead of inside the bottle, The cases 
cited fall short of supporting this défense. In Hoe v. Knap (G. G.) 
27 Fed. 204, the pateuted device was a small part of a complicated 
machine, which in other respects the défendants were entitled. to use. 
The court did not refuse to entertain jurisdiction, but under the cir- 
cumstances refused an injunction in the interlocutory decree, and al- 
lowed the défendants to use it on their giving bond. In the next case 
cited, — ]S[ew York Paper Bag, Mach. & Mfg. Co. v. Hollingsworth & 
Whitney Co., 56 Fed. 224, 5^0. G. A. 490,— the decree of the circuit 
court which had taken jurisdiction was aiBrmed by the circuit court 
of appeals, but Judge Putnam iu a short separate opinion expressed 
a doubt whether the case submitted was not one of mère légal right, 
wherein complainant should be left to his remedy at common law, if 
entitled to relief at ail. P>ut the same judge, in the later case of 
Packard v. Lacing Co., S?, U. S. App. 327, 16 C. G. A. 639, 70 Fed. 66, 
wherein it was asserted that the patent in issue was a "paper patent," 
and there were no proofs that the patented machines had ever been 
constructed or put into use, held that "the grant of the patent makes 
a prima facie case in this particular," and jurisdiction was enter- 
tained. In the other case relied on, — Germain v. Wilgus, 67 Fed. 598, 
14 C. G. A. 501, — the bill showed that the right claimed by the appel- 
lants in regard to their patent was being contested in a court of law, 
and prayed that action be enjoined. The court held that "a party 
having légal rights, unless some interposing équitable right is pré- 
sentée!, has a constitutional guaranty that the facts he présents for 
détermination shall be tried by a jury," and, as they found no equity 
in the bill, it was dismissed. Some of the authorities cited deal with 
the question of the propriety of granting preliminary injunctions un- 
less there had been a verdict of a jury or long acquiescence in the 
validity of the patent by the public. Thèse hâve no bearing on the 
question of equitv jurisdiction on final hearing. The principal case 
cited therein is Koot v. Railway Co., 105 D. S. 189, 26 L. Ed. 975, 
where a bill luerely for an account of profita and damages against an 
infringer was dismissed because it did not appear that there was not 
a complète remedy at law, but Mr. Justice Mathews in the course of 
his opinion, referring to the statute which expressly vests the court 
with jurisdiction "to grant injunctions according to the course and 
principles of courts of equity to prevent the violation of any right 
secured by patent" (now section 4921, Rev. St.), states the well-set- 
tled principles which fully sustained the jurisdiction in this case. 
See Shaw v. Cooper, 7 Pet. 292, 8 L. Ed. 689: Walk. Pat. § 106. 

TJpon the whole case, we are of opinion that the complainant is en- 
titled to the relief prayed in the bill. The inventive idea whereby a 
bottle-sealing device of great economy of material, great facility in 
opération, and great stability in maintenance was secured by the joint 
and co-operating action of éléments which had never before been 
combined to accomplish the same purpose or operate in the same 
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way was entirely original with Painter. NotWng in the prior art 
afîects his patent. Tlie défendants enjoyed the unusual opportunity 
of presenting to the trained experts of the patent office every sub- 
stantial défense which has been presented hère. The original and 
reissued patents were granted in strict accordance with the law. The 
claims therein clearly cover the invention disclosed in the défendants' 
patent, and the infringement is so apparent that the experts called 
by them hâve scarcely disputed it. Painter's invention is not one of 
those great epoch-marking discoveries like that of printing, or the 
steam engine, or the electric telegraph, which opened to their inven- 
tors the portais of the Panthéon of the immortals. For such as thèse 
the love of famé and the glory of being benefactors of human kind 
served alike as motive and reward, but to the patient laborer in 
workshop and factory the incentive of famé and glory is absent. For 
them the stimulus of the rewards offered by our patent laws is need- 
ed to encourage by the hope of profit that zealous eagerness to im- 
prove processes, to remedy defects in machinery, to invent new meth- 
ods and appliances for saving labor and cheapening production in the 
numberless articles that are in daily use. It is this stimulus that has 
made the American mechanic the most alert, observant, and studious 
of any in the world, and it is the indefinite multiplication of thèse 
small inventions and improvements that has wrought an industrial 
révolution and brought his country to the forefront of the world's 
commerce. It was the consciousness that in the knapsack of every 
private soldier there might be the bâton of a marshal of France that 
inspired her soldiers to unparall»led achievements. In our unheroic, 
industrial âge the central processes of a nation's life lie in produc- 
tion and distribution. The protection and hope of profit held out by 
our patent laws inspires that stimulating energy which leads to ex- 
periment, invention, and ail the resulting benefits ; a refusai of that 
protection in a proper case will deaden and destroy it. The decree 
of the court below is reversed, and the case remanded with instruc- 
tions to grant the relief prayed for in the bill, Reversed. 



PIAGEÏ NOVELTY CO. v. HEADLET et al. 

(Circuit Court of Appeals, Second Circuit May 8, 1901.) 

No. 160. 

1. PaTBKT— ASSIGNMENT OF InTERBST. 

Where a joint owner of a patent assigned his joint interest therein, and 
the asslgnment recited a considération pald, if It was not paid such fact 
would not Invalidate the asslgnment as to those dealing with the assignée 
under it. 

2. Same — Infbingbment. 

The owner of a patent for a toy savings hank manufactured such banks 
for many years, improving the meehanlsm thereof, and taklng out two 
addltional patents, and from the heginning to the end of his dealings 
thereunder manufactured and sold the hanks, with the date of the first 
patent, though in course of time improvements in the new patents were 
incorporated in the goods so manufactured and sold. Thereafter he gave 
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to a party to whom he had sold the mannfactured goods a Ucense to 
manufacture the same bank which he had prevlously sold them. It had 
always been marked with the date of the original patent, thoagh It con- 
tained the improvements In the succeeding patents. Èeld that, com- 
plainant having acqulred the right to manufacture under the original 
patent, the patentée could not elalm that the banks he thereafter man- 
ufactured and sold with the improvements were not infringements as 
against complainant. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the circuit 
court, Southern district of New York. 107 Fed. 134. The suit was 
brought for alleged infringement of two patents, and the court held 
claim 3 of the earlier one to be infringed, and claim 5 of the later 
one not to be infringed. The défendants only appeal. The facts 
appear in the opinion. 

W. H. Kenyon, for appellants. 
Clifton V. Edwards, for appellee. 

Before WALLACE, LACOHBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The flrst patent is for a toy register- 
ing sayings bank, and has for its object to provide a réceptacle for 
money, which shall be secure against being opened except when a 
certain sum has been deposited therein, and which shaU at ail times 
visually indicate the exact sum or sums of money that hâve been de- 
posited. The third claim reads: 

"(3) The comblnation with a money réceptacle provided with an indicating 
dial or dials and mechanism, substantially as described, for indicating the 
exact money value of deposited coins, of a door or locking mechanism and 
Interlocking devices, whereby entrance to the réceptacle can only be had after 
a definite amount of money bas been deposited, substantially as set forth." 

The défendant Headley was the inventor. The patent is No. 379,- 
534, dated March 13, 1888 (application flled March 17, 1887), and is 
to Headley, assigner of one-half to William G. Horton. The com- 
plainant claims title under a conveyance of Headley to Horton, June 
7, 1893, and a subséquent conveyance from Horton to itself. The 
conveyance to Horton is attacked on the ground that no considération 
actuaily passed, and on the further gjround that it does not specific- 
ally convey the patent. Upon this branch of the case it is sufScient 
to say that we entirely concur in the findings and conclusions of the 
judge who heard the cause at circuit. It seems not to be disputed 
that, if the daim be broadly construed, the pattern of toy bank now 
made by défendants' flrm will be within its terms, but if it be nar- 
rowly construed there is no infringement. Being himself the in- 
ventor and applicant for the patent, défendant Headley, under well- 
settled principies, may not challenge its validity, and he does not un- 
dertake to do so. It will therefore be most convenient first to con- 
sider whether he is in like manner confined to such a construction of 
the claim as will preclude him, either generally or against the présent 
complainant, from contending that the structure his flrm now makes 
is not within the patent. Should this proposition be settled in the 
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affirmative, it will not be necessary to discuss the mechanics of the 
case. 

The complainant is a corporation organized by one Piaget, as a 
successor to various flrms composed of himself and one or more of 
his sons, whicli concerns since 1889 bave been engagea in tbe sale 
of such banks. Betvveen the Piagets and complainant there is such 
privity as will entitle complainant to avail of any estoppel touching 
the manufacture and sale of such banks inuring to the Piagets. 
Some time prier to 1888 Headley took up the subject of toy register- 
ing savings bank, and became acquainted with Horton, to whom he 
assigned the half ol his flrst patent. The two became partners, and 
continued manufacturing such safes until 1892. During this time 
they made improvements in the mechanism of such banks, and took 
out two additional patents, No. 384,523, June 12, 1888, to Headley 
& Horton, and No. 450,071, April 7, 1891, to the same. In 1889 a 
contract was made between Headley & Horton and the Piagets, under 
which the former were to manufacture and the latter to hâve the ex- 
clusive sale of such banks. The business was at ûrst highly profit- 
able, and during three years the Piagets paid Headley & Horton 
1160,000 for banks manufactured at a named price in excess of cost. 
Of this sum nearly $80,000 represented royalties, and during the same 
period the Piagets paid out |40,000 in advertising. By the close of 
1891, however, the business had fallen off, Horton was in a sani- 
tarium, and Headley agreed in February, 1892, to rescind the con- 
tract, upon the Piagets purchasing at cost 20,000 banks which he 
then had in stock. This new arrangement was carried out, and the 
20,000 banks bought, delivered, and paid for. Subsequently, having 
disposed of this stock, the Piagets, on March 3, 1893, took a license 
f rom Headley alone to manufacture and sell the banks on a royalty, 
and did manufacture and sell such banks, paying the royalty to him 
until June 7, 1893. Prom the very beginning to the end of thèse 
transactions the banks were marked with the words and figures, 
"Pat. Mch. 13, '88," "Pat. June 12, '88," cast in the bottom plate, and 
as the years went on, and improvements were made, they were in- 
corporated in the new goods manufactured and sold. The mechan- 
ism described in the patent of 1891 was incorporated in banks made 
after it was devised, and after it was patented, and which had the 
same patent markings. The banks claimed in this suit to infringe 
are precisely the same as those manufactured by Headley & Horton 
subséquent to the patent of 1891. 

We find, therefore, that during the existence of the contract of 
1889 Headley made banks precisely like those now complained of, 
marked them "Patented March 13, 1888," and sold them to complain- 
ant's predecessor at a price per bank which included, not only the 
cost of production, but also a considérable royalty; that, upon the 
abrogation of that contract, he sold to the same party a considérable 
number of the same banks, stamped in the same way, and received 
the price; that he gave to the same party a license to go on and manu- 
facture the same bank which had been theretof ore made by his flrm, 
and received royalty on banks manufactured under that license. We 
are satisfled that now, when complainant has obtained title to this 



CABY MFG. CO. V. ACME FLEXIBLE CLA8F C». 873 

[)ateiit of Mardi 13, 1888, it does not lie in tlie mouth of Headley to 
assert, as against complainant, that the banks he used to stamp and 
sell as being within said patent are not infringements. The decree 
of the circuit court is afftrmed, with costs. 



CARY MFG. CO. v. ACME FLEXIBLE CLASP 00. 

(Circuit Court of Appeals, Second Circuit May 14, 1901.) 

No. 144. 

1. Patekts—Contempt— Violation of Injdkction. 

A défendant, whicli, after the Issuance of an injunction prohlblting 
It from selling an infringing article, continues to circulate ad?ertlslng 
matter liaving thereon a picture of such article, and to sell to its cus- 
tomers an article which, while not the one adjudged an infringement, 
is similar, and also an infringement, and subjeet to the same objections 
polnted ont in the opinion of the court to the one in litigatlon, is guilty 
of a Tiolation of the Injunction. 

2. COKTBMPT— FiNB— AWAIIDIKG PaRT TO COMPLAINANT. 

A circuit court has power to direct the payment to a complainant of a 
part or ail of the fine imposed on a défendant for contempt in violatlng 
au injunction as a compensation for his time and outlay in prosecuting 
the application. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a writ of error by the défendant below to review a judg- 
ment of the circuit court for the Southern district of New York, 
which imposed a fine of |2,000 upon the défendant for a violation 
of an injunction by that court against an infringement of letters 
patent No. 314,204, dated March 17, 1885, issued to William 0. Swett 
for a staple fastener for wooden vessels. 

A. G-. N. Vermilya, for plaintifE in error. 

Albert M. Austin (Douglas Dyrenforth, of counsel), for défendant 
in error. 

Before WALLACE and SHIPMAN, Circuit Judges, 

PER CURTAJM. This court, upon the appeal of the Cary Manu- 
facturing Company, alBrmed a decree of the circuit court for the 
Southern district of New York (99 Fed. 500) wherein upon a bill 
in equity brought by the Acme Flexible Clasp Company the Cary 
Company was adjudged to hâve infringed the Swett patent (41 C. 
C. A. 338, 101 Fed. 269). In the opinion the patented fastener was 
said to be a "fastener having two tapered or pointed shanks at the 
ends of an intégral thin Connecting strip, the Connecting strip being 
in such form and so proportioned as to bend readily in use, and with- 
out such elasticity as to tend to draw the shanks from the wood; 
the métal of the fastener, at the points of junction of the Connect- 
ing strip with the shank, being sufflciently heavy to receive the 
force by which the shanks are driven into the wood of a package in 
use." The défendant "was making and selling a fastener which had 
tapered and pointed shanks at the ends of an intégral connected 
strip which had been thinned and then split longitudinally. An in- 



874 108 PBDBaiAI. REPORTER. 

junction was thereupon issued, and proceedings in contempt were 
subsequently commenced by the Acme Company to punish the al- 
leged violation of the order. The défendant is openly manufacturing 
and selling staple fasteners, but says that they are made in accord- 
ance with the expired letters patent No. 88,501, dated March 30, 
1869, to Purches Miles, for an improved cnrtain and carpet fastener, 
which consisted in a tack and binder formed of two penetrating 
points at or near the ends of a clamping bar of the same material 
with the tacks, and flattened so as to hold the fabric securely along 
an extended surface. The bar is said in the spécification to hâve 
been flattened and made slightly concave on the under side so as to 
be stiff, and at the same time clamp the curtain or carpet. It is 
manifest that it was not intended that the clamping bar of the Miles 
fastener should be bent around the edge of a wooden vessel, but the 
intent was that it should be stiff, and clamp the surface of the 
fabric. The Connecting strip of the defendant's new staple is thin 
enough to be flexible, although not as flexible as its predecessors, 
and is bent, and used for the same purpose. By what means the 
Miles rigid fastener has been made to become the staple which takes 
the place and answers the purpose of the original infringing staple 
we are not advised, but the resuit is apparent. The défendant, after 
knowledge that the injunction had been issued, did not cease the 
publication of its former advertisements, which exhibited the "split 
fastener," or the circulation of postal cards having the picture of the 
same device. It says that before the injunction was issued it had 
previously made a contract with several periodicals for a year's ad- 
vertising, that the advertisement as prepared included a picture of 
the split fastener, and therefore that the further publication was 
not the act of the défendant; but it did not change or take steps to 
alter the advertisement, and it continued to circulate the old postal 
cards. An additional défense is that the injunction prohibited sell- 
ing the fastener, but did not prohibit offering it for sale. Thèse ad- 
vertisements and postal cards showed a careless disregard of the 
spirit of the order. If they had stood alone, the acts would very 
likely not hâve been visited with punishment,- but, coupled with the 
sales of the new fastener, they indicated an intent which was not 
consistent with innocence. 

The part of the judgment of the circuit court which directed a pay- 
ment by the clerk to the complainant of one-half of the flne is ob- 
jected to. The power of the circuit court to direct the payment of 
a part or ail of the flne to the complainant in an application for con- 
tempt, as a compensation for his time and outlay in prosecuting the 
application, has been often recognized in the circuit courts, espe- 
cially in this circuit; and in practice is a power which ought to be 
exercised when the expenses and trouble to which the complainant 
has been subjected justifv its exercise. In re Mullee, 7 Blatchf. 23, 
Ped. Cas. No. 9,911; Macaulay v. Machine Co. (C. C.) 9 Fed. 698; 
In re Tift (D. C.) 11 Fed. 463; In re North Bloomfleld Gravel-Min. 
Co. (0. C.) 27 Fed. 795; Wells, Fargo & Co. v. Oregon By. & Nav. Co. 
(C. C.) 19 Fed. 20. The judgment of the circuit court is aflQrmed, 
without costs. 
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THE SAMUEL F. HOUSEMAN. 

(Circuit Court of Appeals, Third Circuit May 10, 1901.) 

No. 13. 

8H1PP1HG— SiNKING OF LiGHTER— LlABILITY OF OWNEE. 

Evidence held to sliow ttiat the slnliing of a barge, 14 liours after being 
loaded as a lighter, and wliile still lying alongside the sliip with another 
large steamsliip close on the other slde, was caused by her being erushed 
between the two during a storm, and was not due to her unseaworthy 
condition, so as to render her owner liable for the loss of the cargo. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
See 103 Ped. 663. 

Henry R. Edmunds, for appellant. 
Horace L. Oheyney, for appellee. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a decree of the dis- 
trict court for the Eastern district of Pennsylvania, in admiralty. 
The facts of the case, as established hy what seems to us the pre- 
ponderating weight of the testimony, are as f ollows : In the month 
of July, 1898, the steamship Scotia was in the port of Philadelphia, 
laden with a cargo of kainit, consigned to the appellee. This cargo 
was being discharged into lighters furnished to the appellee by the 
Philadelphia Lighterage Company, to be transported by it to the 
Tygert-Allen Company's works at G-reenwich, on the Delaware river. 
Mr. Roth, a clerk of the appellee, who had the hiring of the barges, 
called at the office of the lighterage company to procure another 
barge, in order to finish the lightering of the cargo. Mr. Brown, 
the superintendent of the lighterage company, informed Roth that 
they did not hâve a barge; whereupon Roth, who had been specially 
instructed by the appellee not to do any business with Hagan, the 
appellant, requested Brown to get one from Hagan, whose place of 
business was but a few doors below that of the lighterage company. 
Brown went into Hagan's, hired the, barge Samuel E. Houseman, 
and on his return informed Roth that he could get this barge, but 
would not be responsible for it, and that he would hâve to take the 
risk himself; to which Eoth says, "I concluded to take the barge 
at our risk." The instructions from the appellee to its agent, Roth, 
not to do business with the appellant, and the conversation between 
the agent and the superintendent of the lighterage company, as well 
as the purpose for which the boat was to be used, were not made 
known to the appellant. The hiring was for an indeflnite time, at 
five dollars per day, which included a man on board to keep her 
pumped out, but who had nothing to do with the loading, dis- 
charging, or moving of the boat. The hire money was paid to the 
appellant by the lighterage company. On the 2d day of July, 1898, 
the lighterage company's tug came to the appellant's shipyard, and 
took charge of the Houseman, which had been recently repaired, 
and was in good seaworthy condition, and took her to pier 43, Delà- 



876 108 FEDERAL REPORTER. 

ware river, where she was placed alongside the océan steamship 
Scotia, which was lying in the same dock with the océan steamship 
Florida, at pier No. 44. So that the barge was lying between the 
two steamships, and so close together were they that the captain 
of the barge could reach over his boat, and touch the Florida. They 
commenced to load the Houseman about noon of Saturday, July 3d, 
and flnished about 11:30 p. m. the same night. No attempt was 
made to remove the boat from this dangerous position between the 
two steamers, but it was permitted by appellee to remain there for 
a day after being loaded. Nothing more than the ordinary pump- 
ing of the boat in summer time was required, and she remained 
in good seaworthy condition, with a man in charge, until about 3 p. 
m. of July 4th, when a storm arose, with wind blowing at the rate 
of 41 miles an hour. This had the effect of drawing the steamers 
together in the dock, squeezing the barge, tearing and breaking her 
planks, and causing her to make water so fast that, notwithstanding 
the efforts of two men on board, it was impossible to keep her afloat 
by pumping, and she sank in the dock, between the two steamers, 
shortly after 10 o'clock p. m. In August, 1899, more than a year 
thereafter, a libel in personam was filed by the appellee against Peter 
Hagan, the owner of the barge, for the loss of the cargo of kainit, 
alleging the unseaworthiness of the barge as the cause thereof. A 
decree was entered by the court below against Peter Hagan, the 
owner and respondent, for the sum of $1,268.16, from which decree 
this appeal was taken. 

The questions raised by this appeal are, in the main, questions of 
fact, and the assignments of error, 10 in number, are, with one ex- 
ception, to findings of fact by the court below. In our reading of 
the testimony, we are compelled to take a différent view of the évi- 
dence from that taken by the court below, as is indicated by the 
statement, just made, of facts that we think the weight of the testi- 
mony establishes. Much of the testimony was conflicting and un- 
satisfactory, but we think the court below erred in giving undue 
weight to that on the part of the appellees, and in holding that 
their contentions had been maintained. 

In regard to the crucial question of fact, as to what caused the 
sinking of the barge of the àppellant, whether hired directly from 
him or from the lighterage company, it seems to us that the testi- 
mony of the àppellant, and the circumstances tending to corrobo- 
rate it, were lost sight of by the court below, and that the conclu- 
sion that she sank from the unseaworthy condition existing at the 
time of hiring was reached on insuflficient évidence, resting, as it 
did, largely on the inconsistent testimony of the man in charge of 
the barge in regard to the necessity of pumping prior to the storm 
of the afternoon of July 4th. The testimony, however, shows that 
the barge had been recently overhauled and repaired just prior to 
the hiring, having only been used for lightering three cargoes; that 
she was in fair condition on the 3d of July, when she was loaded 
from the Scotia by the appellee; that if any pumping was done after 
she was loaded, and prior to the storm on July 4th, it is not at ail 
clear from the testimony that it was other than the pumping usually 
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necessary in a loaded barge, and consistent with a seawortTiy con- 
dition. 

On the other hand, we think an adéquate and eificient cause of 
the sinking was shown by the testimony in regard to the stomi 
which occurred on the afternoon of July 4th. We think the clear 
weight of testimony is that the barge was squeezed by the two 
steamships on either side of her, in the narrow space that she occu- 
pied between them. The condition of the barge, as to her planking 
above and below water, disclosed when she was raised, was such 
as must hâve resulted from some such pressure as would be caused 
by the movement of the two steamships towards each other consé- 
quent upon the storm. The testimony as to this condition is not 
controverted. It includes, not only that of the man in charge, but 
of the ship carpenter, who inspected the barge just after she was 
raised and hauled ont for repairs. The planlis above and below the 
water line were broken in, and her lines were pressed out of shape. 
Thèse breaks were new breaks, as testifled to, and could not possibly 
hâve existed prior to the storm. The storm was more than an 
ordinarily severe one, and shown by the officiai reports of the weather 
bureau to hâve been characterized by a wind blowing at the rate 
of 42 miles an hour. The only testimony relied upon to controvert 
this conclusion is, as we hâve said, that of the man in charge of the 
barge, in regard to pumping on the morning of the 4th of July, and 
whose inconsistent testimony is undoubtedly open to criticism. But 
he testifles distinctly that the two steamsliips "pulled away from 
their wharves during the squall," and "did squeeze the barge so hard 
that there were two planks broken just over the pump at the butts, 
and then her bilges were squeezed in and crooked, and aiso some 
of the planks," and that he was "on the barge, in the cabin, at the 
time." John Lynch, also, who testifles that he "came on board dur- 
ing the storm, to help the captain," says that "the two steamers 
were touching her," and that the "wind caused the steamers to 
pull against her," and were "smashing her." After a careful read- 
ing of the testimony on this point, we think that the sinking of the 
barge is reasonably accounted for by the testimony which connected 
it with the storm, and the conséquent pressing together of the two 
large steamships, between which she was lying, and in which dan- 
gerous place the appellee had allowed her to lie for 14 hours after 
she had been loaded. 

Although, in this view of the case, it may not be necessary to dis- 
cuss the testimony as to the other points raised by the assignments 
of error, we are of opinion that the testimony supports the conten- 
tion that the barge was hired to the Philadelphia Lighterage Com- 
pany, and not to the appellee, and that, therefore, the présent action, 
being in personam against the appellant, must fail. For the reasons 
stated, the decree of the court below must be reversed, and a decree 
entered dismiésing the libel. 



878 108 FEDERAL REPORTER. 



THE 0. F. BIELMAN. 
(District Court, E. D. Wlsconsln. May 7, 1901.) 

1. SaLVAGE— RiGHT TO COMPENSATION— SERVICES OF SeAMEN ON BbHALP OF 

Theib Ship and Cargo. 

A claim for salvage services can only be preferred by persons who 
were not bound by their légal duty to render them; and sluce it is the 
duty of seamen, in the event of distress or shipwreelt, to exert them- 
selvcs to the utmost to save the vessel, cargo, and stores, they cannot 
become salvors, uuless they hâve been discharged, or the voyage is 
terminated by the wreck of the vessel or her absolute abandonment by 
ail, or ail except the salvors, -withont hope or expectation of recovery. 

2. Same— Abandonment of Ship. 

The abandonment of a stranded vessel and her cargo by the owners 
to the insurers is not an abandonment, within the meanlng of the mari- 
time law, which terminâtes the voyage, but results merely in a change 
of owners; and the duty of master and seamen to stand by the vessel 
and cargo is unafCected by such change, and services thereafter rendered 
by them In that regard are not salvage services which can be compen- 
sated as such by the courts, however meritorious they may hâve been. 

3. Same — Adïhority of Master— Promise of Extra Pat. 

A master whose vessel has stranded bas no authority to promise the 
seamen addltional pay, on behalf of the inaurers, for work donc for the 
saving of the ship and cargo, whIch It was their Imperative duty to do 
wlthout extra compensation; and such a promise cannot operate as a 
discharge of the men from the service of the ship, or entitle them to 
recover as for salvage services. 

In Admiralty. Suit by seamen to recover for salvage services. 

Llbel of seamen for alleged salvage service under thèse circumstances: 
The steamer was on her voyage from Buffalo to Milwaukee, laden with coal ; 
and the llbelants were serving on her as common seamen, engaged for the 
round trip at ?25 each per month. On the night of September 17, 1900, the 
steamer stranded on Fisherman's reef, in Lake Mlchigan, about 2 miles off 
shore, and about 15 miles from Washington Harbor, under no stress of 
vreather. The master took five of the crew in a yawl to secure help, placed 
his order for a tug and a vessel for lightering, returned next morning, and 
ordered the crew to commence throwing the coal overboard; and the llbel- 
ants concur in the statement that the master and mate said it was "Insur- 
ance work," and they must "do the right thing," and would be treated 
right; that "it Is seventy-five cents per hour." But the master dénies that 
any such statement was made by him, or In his hearing. The llbelants 
worked during that and suceeeding days up to the libération of the steamer 
on September 22d, — not constantly, but from tlme to time; and as the 
steamer was scuttled, as a precautlonary measure, and the sea washed the 
decks during part of the time, the work was difflcult as well as unusual, 
but involved no imminent péril. One day and night, the llbelants testify, 
there was quite a gale, interfering with opérations; and a portion of the 
crew went ashore for the night, at the Instance of the United States life- 
saving crew, fearing danger aboard If the storm increased, returning to 
the vessel next morning. A tug with lighter and 40 men reached the steamer 
September 18th at 6 p. m., and a load of coal was taken oh and carried to 
port next day; returned September 20th, and another cargo was taken, coal 
being shoveled into the lake meantime. A wrecking outfit arrived September 
20th, with further help; and the steamer was released September 22d, arriv- 
ing at Milwaukee September 23d with about one-third of her cargo, and was 
put into dry dock for repairs. At Milwaukee the three llbelants declined to 
return with the steamer. Two demanded their pay, and were pald at the 
contract rate, and gave receipts. The other, William Batchelder, claim ecl 
extra pay, refused to accept otherwise, and the answer of the respondent 
tenders his wages at the contract rate, and the amount is deposited for his 
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Jackson B. Kemper, for libelants. 
Markham & Hamilton, for claimant. 

SEAIVIAN, District Judge (after stating the faqts). The libelants 
were seamen engagea in the performance of their duty to ship and 
cargo, as such, when the alleged service in the nature of salvage 
was rendered. The doctrine is well settled that their duty and al- 
legiance were due continuously throughout the term of engagement; 
that it was imperative, in the event of distress or shipwreck, to exert 
themselves "to the utmost to save the vessel, cargo, and stores," 
and their faihire so to do is declared by statute a bar to any claim 
for wages. Section 4525, Eev. St. Salvage services can be perf ormed 
only "by persons not bound by their légal duty to render them" (2 
Pars. Shipp. & Adm. 264), and seamen "are not allowed to become 
salvors, whatever may hâve been the périls or hardship or gallantry 
of their services in saving the ship or cargo," as remarked by Mr. 
Justice Story in the early case of Hobart v. Drogan, 10 Pet. 108, 
122, 9 L. Ed. 3G3, unless their connection with the ship is dissolved. 
The authorities on the subject are reviewed in the case of The C. 
P. Minch, 20 C. C. A. 70, 73 Fed. 859, 865, and the opinion thus 
States the déductions therefrom: 

"In every case where compensation In the nature of salvage has been 
awarded to seamen, the voyage has terminated by the shipwreck of the 
vessel, vehlch has elther gone to the bottom or left hèr bones on the shore, 
or she has been abandoned by ail, or by ail except the salvors, under cir- 
cumstanees vrhlch show conclusively that the abandonment was absolute, 
wlthout hope or expectation of recovery, or the seaman has been by the 
master unmistakably discharged f rom the service of the shipowner." 

The faimess of this summary is conceded in the brief submitted 
on behalf of the libelants, but it is contended that the testimony 
présents a case within the exceptions, based upon the twofold as- 
sumption (1) that a so-called "abandonment" to the underwriters 
appears; and (2) that such fa et, in connection with the alleged con- 
duct of the master, operated as a discharge of the seamen "from the 
service of the shipowner." I am of opinion that neither of thèse 
théories is tenable; that the flrst is unsupported by proof, and the 
second is unfounded either in law or in fact. Under the law of ma- 
rine Insurance, the property at risk may be abandoned to the insurer 
in cases of constructive total loss, and such act amounts to "the 
cession by the insured of ail his interest in the subject insured to 
the insurer." 1 Am. & Eng. Enc. Law (2d Ed.) 5. But there is no 
testimony in this case of such an abandonment in fact, nor of cir- 
cumstances calling for its exercise; and the utmost that can rea- 
sonably be inferred is that underwriters were duly informed of the 
stranding, and either furnished or approved the relief expéditions. 
If so, they were acting within their right as insurers for the pro- 
tection of their interest in the property, whether vessel or cargo or 
both, and not as salvors or volunteers. The Lydia A. Harvey (D. 
C.) 84 Fed. 1000. An abandonment to the insurers, however, merely 
results in a change of owners, and the duty of master and seamen 
to stand by the ship and cargo is unaJîected by such change. Their 
service is due to both and to ail interests involved in the venture. 
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Moreover, as remarked by Mr. Justice Grier in Clarke v. Fashîon, 2 
Wall. Jr. 339, Fed. Cas. No. 2,851, the abandonment thus referred 
to is conflned to the iasurance contract, and "bas never been im- 
ported into courts of admiralty, and bas no application to cases" 
otberwise. 

In tbe case at bar it is manifest that the steamer was not "abso- 
lutely abandoned, without hope of recovery," and that neither mas- 
ter nor seamen so regarded the situation; but she was on tbe sboals, 
in September, when storms were to be expected and with a storm 
threatening, and it was well understood that speedy release was es- 
sential. The duty was unmistakable and urgent for the utmost exer- 
tion on the part of master and crew to that end, and without demand 
or promise of extra compensation. If the master, under such stress 
of circumstances, promised the seamen better pay at the expense of 
the insurers, as the libelants testify, the promise was unwarranted. 
So made, whether exacted or yolunteered, it merely called for the 
performance of an imperative existing obligation, and, at best, was 
without considération. Therefore, while the proof preponderates in 
favor of the alleged promise, I am satisfled that it can receive no 
judicial sanction as a binding agreement, or as a diseharge in any 
sensé from the service of the ship. The libels must be dismissed 
accordingly, but no costs will be chargea. The amount of the tender 
in favor of the libelant Batchelder will be paid to bim. 



THE SOTJTHWARK. 

(Circuit Court of Appeals, Thlrd Circuit May 13, 1901.) 

No. 8. 

Shipping— Injurt to Cargo from Defectivb Refrigbrator— Limitation of 

LiABILITT BT BlLL OF LaDING. 

An agreement in a t)ill of lading for dressed méats to be transported 
across the Atlantic, that the carrier shall not be responsible for any loss 
or damage arlsing from breakdown or injury to the ship's refrigerator 
or îts machinery, even though arlsing from def eet existing at or previous 
to the commencement of the voyage, is one whlch it Is compétent for 
the parties to make, and it relieves the carrier from llability for loss 
arising from such causes unless négligence Is shown, the burden of 
proving which rests upon the shipper. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Horace L, Cheyney, for appellants. ; 
J. Eodman Paul, for appellee. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

DALLAS, Circuit Judge. The appellants suppose that the leamed 
jndge of the district court misconceived the ground upon which they 
rested their right of recovery. They bave extracted a single sentence 
from his opinion, which, it is said, shows that he assumed that their 
case was based upon the facts that the rotting of the méat (for which 
the libel prayed an award of damages) "was due to the breakdowns of 
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the machinery, and that the breakdowns were caused by négligence"; 
whereas their actual contention was and is: "First. That an improp- 
erly high température existed in the commercial box before the acci- 
dents, namely, (1) at the tùne the méat was received, and (2) at the 
time the ship sailed; and that it was solely due to the uniit condition 
of the refrigerating machinery. Second. That, even if the break- 
downs occurred, as the respondents assert, an hour or two after the 
vessel sailed, this was évidence that the machinery was in unflt con- 
dition at the time of the receipt of the raeat and the beginning of the 
voyage." The court below did say that the machinery supplied by the 
appellee failed to reduce the température sufficiently; that this was 
due to the several breakdowns, and that the vessel was not to blame 
for them; but it also referred to and rejected the argument "that the 
machinery could not hâve been in good condition at the beginning of 
the voyage, because the breakdown occurred so soon after the vessel 
set sail." It is évident, therefore, that the position which the appel- 
lants now take was considered, and was decided to be untenable, be- 
cause the rotting of the méat in question was not due to any condi- 
tion of température or of machinery which existed when it was re- 
ceived, or at the time of sailing, but to the breakdowns that subse- 
quently happened; and that the occurrence of thèse accidents so soon 
after the vessel had sailed did not relieve the shippers (appellants) 
from the burden of proving the carrier's (appellee's) négligence. In 
so dealing with the case the learned judge did not overlook, but man- 
ifestly disposed of, the libelants' contention; and our independent 
examination of the record bas led us to the conclusion that he dis- 
posed of it correctly. His opinion, which may be found in 104 Ped. 
103, suffîcieutly sta'tes the facts, and rightly rules the law. The de- 
cree is afflrmed. 



SMITH T. YELLOW FINE CO. 
(District Court, S. D. New York. May 16, 1901.) 

WHARVES— LlABILlTY FOH IKJITRT TO VesSBL— TJnAUTHGBIZED ReMOVAI^. 

A dock owner is liable to tlie owner of a steam canal boat for Injury 
caused by Its resting at low water on an uneven bottom in a slip into 
which it was moved, by the dock superintendent's orders, in the absenre 
of the master, who had preTlously protested against the removal ou the 
ground of the danger from such cause, which he had ascertaîned by 
soundings. 

In Admiralty. 

Martin A. Eyan, for libelant. 
Johnson & Hess, for respondent. 

BKOWN, District Judge. The évidence and circumstances leave 
no doubt that the canal boat was moved into the slip by the steve- 
dore's men by the dock superintendent's orders, about 10 a. m., near 
high water, in the captain's absence, and without his consent; and 
that the boat, a^ low water approached, rested on an uneven bottom, 
her stern only being afloat, whereby she was strained and damaged, 
and soon began excessive leaking. The captain had previously found 
108 F.— 56 
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by flounding that the bottom was uneven, and for that reajson ob- 
jected previously to being moved as the saperintendeut desired. The 
défendants are therefore responsible for the damages wMch tlieir 
own unauthorized removal of the boat caused. 

ïhe évidence indicates that many other boats had previously lain 
in the same berth without injury ; but there is no évidence that steam 
canal boats like this had lain there at low tide. The master objected 
to going in because this being a steam canal boat, with ail her heavy 
machinery at the stern, her great weight aft would endanger her. 
The next day when removal took place in the master's absence, ob- 
jection was renewed by the mau in charge. Whether the foreman 
said that this boat wonld lie there well enough and that he would be 
responsible for any damages, as alleged by the boat's witnesses, but 
disputed by the foreman, is not material. The respondent took the 
risk of the change. There is no évidence that the boat herself was 
not in a reasonably sound and good condition, and the reasons for 
hauling her upon an uneven bottom were suflQciently stated; so 
that there is no ground for holding the master in any way remiss as 
in the cases of The Reba (D. C.) 22 Fed. 546; The Niagara (D. G.) 20 
Fed. 152, 155; The Bordentown (D. C.) 16 Fed. 270, 273 j The Syra- 
cuse (D. C.) 18 Fed. 828. 

Decree for the libelant with oosts. 



CONTINENTAL OOAL CO. v. BIRDSALU 

(Carcuit Court of Appeals, Fourth Circuit May 7, 1001.Ï 

No. 402. 

l, Shipping— Construction of Charter— Costom of Port. 

A custom or usage of the port In whlch a charter was made may be 
shown In évidence In a suit to détermine the rights of the parties under 
Buch charter, where it is silent on the suhject to whlch the custom relates, 
in order to place the court In the position of the parties when the char- 
ter was made; but, to entltle such custom to be read Into the charter, 
there must be no room to doubt Its existence, and It must be reasonable, 
certain, consistent with the contraet, and not contrary to law, and so 
gênerai and long establisbed that the parties are concluslvely presumed 
to hâve contracted with référence to It 

Z. Same— Evidence op Custom. 

A charter, whlch by Its terms requlred the charterer to "provide and 
fumlsh the vessel a fuU and complète cargo of coal," cannot be held to 
exempt hlm from such requlrement on account of a strike among coal 
mlners, merely upon the testlmony of coal operators that such was the 
custom of the port where no provision to the contrary was made in the 
charter, when no one of the witnesses ever knew of a case In whlch a 
charterer had heen so relleved, and as agalnst the testlmony of other 
witnesses of longer expérience that no such custom exlsted. 

Appeal from District Court of the United States for the District 
of Maryland. 

The schooner John B. Haunlng, of 1,130 tons burden, was chartered to 
the Continental Coal Company, February 17, 1900, to carry a cargo of coal 
from Baltimore to one of several Eastern ports, at the option of the char- 
terer, who contracted to "provide and furnish to the sald vessel a full and 
complète cargo of coal," and to pay frelght at the rate of two dollars per toa 
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to Boston or Portland, and more or less to other ports named. At the date of 
the said charter the Mannlng was bound to Boston with a cargo, and when 
discharged she was to proceed to Baltimore to enter on this charter, six days 
being allowed for loading, Sundays and légal holidays excepted, the vessel to 
get demurrage at the rate of 6 cents per ton per day if longer detalned. The 
schooner sailed from Boston on March 15th, and arrived at Baltimore on 
March 29th, reporting the same day to the eharterer that she was ready for 
cargo. On March 21, 1900, while the schooner was on the voyage from Bos- 
ton to Baltimore, the eharterer sent a letter to Jones & Co., broliers for the 
schooner, that in conséquence of a strike then prevailing at Its mines they 
would be unable to load the schooner, and suggested that thèse agents should 
recharter her. This notice was communicated to the managing owner of the 
vessel, and, on March 27th, Jones & Co. notified the eharterer that it would 
be held to its contract, and that, as the vessel was then nearing Baltimore, 
the captain, on hîs arrivai, would report to it for cargo. The schooner arrived 
at Baltimore on March 29th, and on the same day reported to the eharterer 
that she was ready for cargo. It declined to load her, giving as a reasoii 
that there was a strike at its mines. The schooner was rechartered on April 
7th to S. M. Hamilton & Co., for Boston, at 90 cents per ton, and tool£ on 
board 1,687 tons, with which she sailed on April 14th. The libel was filed 
for the différence in freight and nine days' demurrage. The court gave a 
decree for the former, namely $1.10 per ton for 1,687 tons, amounting to 
$1,855.70, but did not allow demurrage, and from this decree the Continental 
Coal Company appealed. 

The mam question in the case is whether the existence of a strike relieved 
the eharterer from its contract to load the vessel. The charter is silent on 
the subject, the contract in the charter party being absolute and unqunlifled 
to furnish a full and complète cargo. The contention of the appellant is that, 
by the custom of the port of Baltimore, strikes at coal mines, preventing the 
eharterer providing cargoes as stipulated, abrogated the charter party, in the 
absence of spécial provisions therein with référence thereto, and that libel- 
ant failed to exercise reasonable diligence to obtain other cargo after notifi- 
cation of the strike. In support of this défense, the président of the appel- 
lant Company testifled that he had been président for three years, "and that 
he had always understood it was an established, recognized, and universal 
custom that strikes relieved from charter parties, although not provided 
against in the charter party." The seeretary of the company testifled to the 
same effect. Two witnesses whose business for three years was dealing in 
and shipping coal, one witness, who had been the treasurer of a coal com- 
pany for flve or six years, and one witness who had been connected with the 
like business for twelve years, testifled to like effect. None of thèse wit- 
nesses had ever known of a single instance in which the eharterer had 
been relieved from his charter by a strike at his mines when there was 
no provision in the charter party to that eftect. The witness whose expéri- 
ence had covered twelve years testifled that in one case about twelve years 
ago the question was made, and that there was a compromise, but he did not 
know whether there was a provision in the charter party relieving in cases 
of strikes. The letter heads of the Continental Coal Company contain thèse 
words in conspicuous red type: "AU agreements contingent upon strikes, acci- 
dent, or other causes beyond our control." There was no proof that thèse 
letter heads had been used in any correspondence with the owner or agent 
of the schooner prior to the date of the charter party. 

In reply to this testimony, the libelant produces three witnesses, one of 
whom had been in the ship brolierage business for 20 years, and one for 25 
years, who testifled that their business was principally In the coasting trade, 
and that they were familiar with the customs prevailing in that port, and 
that there was no custom in such trade that a strike at the mines of the 
charterers relieved from the loading of the vessel where the charter party 
was in writing and silent on the subject, and that they had never heard of 
an instance at that port where the eharterer had been relieved under such 
circumstances. The other witness for the libelant was connected with the 
flrm of Jones & Co., ship brokers. He had signed the charter for the 
schooner, and testifled that he was familiar with the customs prevailing with 
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the coasHng trade In Baltimore, and that there was no custom, as was 
claimed by the charterer. He also testilied that there had been no corre- 
spondance between the charterer and his firm with référence to this charter, 
and that he had never had any correspondance with the charterer before this 
charter was made. The same witness testifled: That on March 27th a bark 
was chartered to load coal for Portland at $1.10 per ton; a schooner was 
chartered on March 21st for Fall River at ?1.15; a schooner on March 26th 
for Boston at $1.20 per ton; a schooner on March SOth for Boston at $1.10; 
a schooner April lOth for Boston at $1.10. That thèse were ail small vessels 
and suited the orders which the merchants had at the time. That on April 
6th a schooner of 1,720 tons was chartered for Boston at 90 cents per ton; 
on April llth a schooner of 1,250 tons for Boston at 80 cents per ton; and on 
April 16th a schooner of 1,438 tons for Boston at 80 cents per ton. He also 
testified that the agents of the schooner had made no efforts to reeharter 
the vessel until after lier arrivai in Baltimore, on March 29th, and aftor they 
had notifled the charterer of the schooner's readiness for cargo, and that 
they began their efforts to secure such recharter on March 31st; that the 
master thereupon gave notice to the charterer that they would proceed to do 
so as soon as possible, without préjudice to the rights of the owners, under 
the charter party of E"ebruary ITth. 

Henry W. Williams (Williams, Thomas & Williams, on the brief), 
for appellant. 

Robert H. Smith, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The appellant having agreed in the charter party "to provide and 
furnish the vessel a fuU and complète cargo of coal," and this con- 
tract being unqualifled, and being expressed in plain language, the 
testimony oflfered has been objected to on the ground that there 
is no uncertainty in the meaning of the language used, and that the 
terms of the written contract cannot be varied or changed by paroi 
évidence. The grounds upon which testimony as to usage is ad- 
missible in a case of this kind is that such évidence is necessary 
to place the court in the situation in which the parties were when 
they contracted, and thus enable it to understand the meaning of 
their language. Whether such usage be called a "custom," or by 
any other name, if it is one of the circumstances surrounding the 
parties to the transaction, and was presumably in their minds when 
the contract was written, then, in contemplation of the law, such 
usage is written into the contract. But to hâve that eiïect there 
must be no room to doubt the existence of such a custom, and it 
must be reasonable, certain, consistent with the contract, uniformly 
acquiesced in, and not contrary to law. 

The existence of such a custom as would control the charter party 
— that is to say, that would be tacitly incorporated in it on the 
ground that the parties must be presumed to hâve contracted with 
référence to it, and to hâve had it in mind when making the con- 
tract, and for that reason be required to conform to it — must be 
so ancient, uniform, notorious, and reasonable that ail parties doing 
business of this kind at the port of Baltimore are conclusively pre- 
sumed to hâve been acquainted with it, and impliedly annex it to 
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the language and terms of any contract made which is to be per- 
formed at that port. Any usage of such doubtful authority as to be 
known only to a few bas not this cbaracter. The witnesses for the 
appellant bave entirely failed to prove facts essential to make eut 
a custom, in tbe sensé of the law. They are ail dealers in coal, and 
ail testify, in substance, that it was the custom at the port of Balti- 
more that strikes at the mines relieved the charterers, yet none of 
them knew of a single instance where a charterer had been so re- 
lieved. This amounts to nothing more than a self-serving opinion 
of parties engaged in the coal business that they hâve certain rights, 
with no évidence that such right bas ever been acknowledged or 
acquiesced in; while the witnesses for the libelant, of much longer 
and larger expérience and greater opportunities of knowledge re- 
specting charter parties, testify that there is no such usage or cus- 
tom. It is incredible that a uniform, long-established, notorious 
usage, such as those who make shipments from that port are pre- 
sumed to bave knowledge of, and therefore to be bound by, should 
exist, if such witnesses as the libelant produced were ignorant of 
it, and it is only such notorious, reasonable, and well-defined cus- 
tom that the courts can présume to hâve been in the minds of the 
contracting parties, and therefore to prevail over the express words 
of the contract. Scrutton, Charter Parties, 10; Bliven v. Screw Co., 
23 How. 431, 16 L. Ed. 510; The Harbinger (D. C.) 50 Fed. 941, 943. 
The only other point in the case is that made in the sixth and sev- 
enth assignments of error, which rest upon the doctrine of the duty 
of the party to a contract to mitigate, by reasonable diligence, tbe 
loss necessarily resulting from the breach. Assuming that this is a 
case where such a duty was imposed, we are of opinion that the 
facts proved do not show any fault in the libelant. The owners of 
the vessel were not in Baltimore, and before undertaking to make 
a new charter tbey were entitled to know the entire situation, and 
it appears that shortly after the arrivai of the schooner, when the 
charterer refused to provide a cargo, the agents of the vessel did, 
without unreasonable delay, make ail proper efforts to secure an- 
other cargo. There had been a sharp décline in freight rates for 
coal vessels on account of the strike, and altbough it is proved 
that a few small vessels had secured cargoes prior to the 29th 
March, at somewhat better rates, yet the testimony shows that, about 
the time this new cargo was arranged for, other vessels of like ca- 
pacity were chartered at the same or lower rates. Under the con- 
ditions then prevailing, a vessel of this tonnage could not probably 
upon the instant secure a cargo suitable to her capacity. The 
broker's clerk testified "that this was the best business we could 
get for the Manning," and the record does not disclose that any bet- 
ter business was offered, or that the defaulting charterer made any 
effort to assist or procure a cargo upon any better terms, which 
it might well bave done. The judgment of the court below is af- 
firmed. 
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THE ONEIDA. 
(District Court, S. D. New ïork. May 6, 1901.) 

1. Shippinq— Cabqo Damage— Unsbaworthiness Due to Impeopek Loading— 
Harteb Act. 

Neither section 1 nor 3 of the Harter act relieves a shipowner from 
responsibility for the unseawortliy condition of tlie ship, due to her im- 
proper loading, whleh renders her topheavy and unstable to such an 
estent as to make her unflt to encounter the ordinary périls of navigation 
which should reasonably hâve been antlcipated during the voyage. 

3. Samb — Unstable Ship. 

A steamer was so Improperly loaded as to render her topheavy and of 
slight stabillty of equllibrium, and to give her a decided list, when she 
commenced her voyage. During the voyage the list shifted from star- 
board to port, and back again, although she encountered no weather more 
severe than should reasonably hâve been anticipated at that season, and 
finally became so great that the master put into an intermediate port. 
While lying at a pler, and while the master was removing cargo from a 
side port to enable hlm to load more coal in the lower hold, the ship 
ToUed over, bringing the open port under water, and she flUed and sank. 
damaging her cargo. Beld that, even if the manner of shifting cargo was 
négligent, and the Immédiate cause of the disaster, and even if it could 
be considered a fault in the "management of the ship," within the mean- 
Ing of the Harter act, yet it was not négligent in Itself, but was rendered 
so only because of the unstable condition of the vessel, which nmst be 
considered the essential cause of the damage, and one for which the 
owner was responsible. 

8. Same— General Avbuage. 
See note at end of case. 

In Admiralty. Suit to recover for cargo damage. 

Butler, Notman, Joline & Mynderse and F. M. Brown, for libelant. 
Eobinson, Biddle & Ward, for respondent. 

BEOWN, District Judge. At 4 a. m. of Monday, September 21, 
1897, tbe steamship Oneida, then on a voyage to Boston from Jack- 
sonville and Charleston, loaded with lumber and cotton, turned her 
course to New York in order to right a list, which had increased 
from the time the steamer left Charleston to about 22° to star- 
board, so that the master feared to continue the voyage. She ar- 
rived at New York at 7 a. m., was docked, stern in, on the lower 
side of pier 29 East river. By removal of some cargo from her upper 
between decks, the starboard list was reduced to 7°-8°. To gain 
access to the coal bunkers so as to load more coal for greater weight 
in the lower hold, a cargo port was opened in the lower between 
decks on the port side, and while hauling out cargo by means of a 
derrick set up at the edge of the cargo port, a sudden lureh of the 
ship to port carried the port opening below the water Une, causing 
the steamer to flU and sink, to the damage of the cargo, for wMch 
the above libel was filed. 

The Oneida was 200 feet long by 31 feet beam, built in 1885 with 
but two decks above the hold. In April and May, 1897, a few months 
before ihis accident, an additional deck, 6f feet above the former 
upper deck was put in for additional cargo, thus giving her an upper 
and a lower between deck. At Jacksonville on the voyage in ques- 



THE ONEIDA. 887 

tion she was partly loaded with lumber, cypress logs and a little 
gênerai merchandise, by which the hold and between decks were 
each partly filled. At Charleston no cargo was discharged and 
ail the remaining cargo space was filled with cotton, domestics, lum- 
ber and some gênerai merchandise; the fresh-water tank in the 
hold was Ml, and 125 tons of coal in the bunkers of the hold. 

On leaving Charleston at 6 a. m. of September 18th, she had a 
list to starboard of 8°-9°. In the evening of the same day, or the 
next moming (the master and mate disagree on that point) the ves- 
sel rolled over and took an equal list to port during an alleged S. E. 
squall. The list gradually increased until 10 a. m. of the 20th, when 
in an alleged N. W. squall she turned again to starboard with a 
list of 15° which increased gradually to 22° on the morning of the 
21st, when the master turned her course to New York as above 
stated. I say "alleged" squalls, because the différences in the tes- 
timony of the master and the mate, the undoubted inaccuracies 
and misleading statements in the protest, and the differently shaded 
ink in which certain entries relating to the list, wind and squalls 
are made in the log, detract from the full crédit which might other- 
wise be due to the defendant's contention on this point. 

It is unnecessary, however, to détermine the fact in that regard, 
because I am entirely satisfled from the behavior of the ship and 
the testimony of the libelant's expert, that the steamer on leaving 
Charleston was not in a fit condition to encounter the ordinary sea 
périls likely to be met on a September voyage, and that this unflt- 
ness arose from improper loading and inattention to the position 
of the heavy-weight cargo, having référence to the altération in 
the ship and the addition of an upper between decks which was 
filled with cargo. The remark of the witness McLean that the ves- 
sel would be "safe" had référence only to not sinking from a mère 
list, though she might be wholly unfit in that condition to be navi- 
gated. The effect of this on the stability of the ship was the same 
as if ail the upper between decks cargo had been loaded and prop- 
erly secured on the upper deck of the steamer as originally built. 
The computations and drawings of the expert and his testimony 
indicate that the steamer on leaving Charleston had probably a 
négative metacentric height, and this best accords with her three 
subséquent changes. As the précise weights and ail the différent 
positions of the cargo are not ascertainable, some parts being tons 
of measurement instead of weight, and as the discrepancies as re- 
spects draft show that the data for computing the metacentric 
height are not exact, its précise position is not determinable; but 
making ail allowance for any such uncertainties, it appears that 
any possible positive metacentric height was too small for reason- 
able stability on the voyage. 

In the stowage and distribution of cargo weights, therefore, I must 
find the steamer unseaworthy, through instability and topheaviness 
in loading on leaving Charleston. This defect was the primary 
cause of ail that followed. There was no such subséquent weather 
as to cause either shifting of cargo or such lists in a properly loaded 
ship. Neither the alleged gales nor the slight settling of cargo is 
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adéquate to explain the heavy and repeated lists; nothing but top- 
heaviness and the conséquent slight stability of the ship can explain 
them. 

The Harter act I think does not afford the défendant relief. Its 
flrst section leaves as before, and confirms, the ship's absolute re- 
sponsibility for any faulty stowage of cargo (The Whitlieburn [D. 
0.] 89 Fed. 526; The Germanie [D. 0.] 107 Fed. 294); and even under 
the third section, the owner cannot claim "due diligence" to hâve 
been used to make the ship seaworthy, where there is négligence 
of his employés, whether of his land force or of his sea force, before 
the vessel leaves port (Farr & Bailey Mfg. Co. v. International Nav. 
Co., 181 U. S. , 21 Sup. et. 591, 45 L. Ed. ). 

Even if some indiscrétion or négligent act in the précise manner 
of endeavoring to cure the list at pier 29 were regarded as the im- 
médiate cause of the damage, by producing the last list to port; 
and even if that act could be held to be an act of "management of 
the ship," because designed for the ship's relief, still that act and 
the attempted mode of relief at pier 29 were very ordinary and harm- 
less acts, if considered independently of the state of the ship. It 
is only by considering those acts in connection with the great in- 
stability of the ship that they can be regarded as négligent at ail; 
so that evidently it was that extremely unstable condition of the 
ship that was the essential factor in producing the damage, and 
that alone which made the later acts harmful. The Manitoba (D. 
G.) 104 Fed. 145. 

Decree for the libelant with costs. 

Note. 

GRBENSHIELDS, CORVIE & CO. v. J. H. BACHMANN and Othera. 

1897 Hanseatlsche Geriehts-Zeltung 81. 

(Translation.) 

PBR OURIAM. The défendants are recelvers of the cargo of the plalntiffs' 
steamer Knight of St. John, which on the 29th of December, 1894, sailed 
from New Orléans with a cargo of wool bound for Bremen. On the voyage 
the steamer took a list flrst to port and then to starboard. To avold the 
danger of capsizing the captain decided to put Into Bermuda as a port of 
refuge. 

After the cargo had there been restowed and ballast taken in, the voyage 
was contlnued and terminated without accident. 

The plalntiffs seek to bring into a gênerai average adjustment the expenses 
conséquent upon bearlng away to Bermuda and upon the stay of the vessel 
In that port. Accordlng to the adjustment, the sums mentioned in the com- 
plaint fall upon the défendants. The latter hâve denied that this is a 
proper case of gênerai average, contending that an actual présent danger 
to the ship did not attend the continuation of the voyage, the putting into 
a port of call having occurred through excess of caution; flnally, that the 
cargo was not properly stowed, and that the ship at the time of her de- 
parture was not In a seaworthy condition, since she lay over upon her side 
without any unusual occurrence. 

The complaint was dismissed by the Obère Lands Gericht on the Ist of 
February, 1897, upon the following grounds: 

The parties are agreed that, in spite of the heavy list of the steamer 
Knight of St. John first to port and then to starboard, which list, according 
to the protest, continually increased, there was no direct danger of capsiz- 
ing; that putting into Bermuda as a port of refuge was therefore unneces- 
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sary; and that the voyage might hâve been continued wlthout Imperillng 
thel shlp and cargo. 

In the well-considered dépositions of Palmers Stiip Building Company in 
Yarrow and of Naval Architect West in Liverpool, tal^en on behalf of the 
plaintiffs, the metacentrlc helght, whlch is the measure of the degree of 
stability of the shlp, has been calculated and determined; It appearing that 
the height so determined, with référence to the draft of the ship and the 
manner of stowing her cargo, whlch is not to be overloolied, was sufficient. 
The stability of the ship at the beglnning of the voyage, nevertheless, ap- 
pears to hâve been very small, and the ship, therefore, was very tender. 
At the same time the testimony is that the vessel was seaworthy so far as 
stability was concerned, and that, with the cousumption of coal on the upper 
deelî and in the upper bunkers, the metacentric height, and consequently the 
stability of the vessel, would gradually and continuously increase. 

If, upon this évidence, it is to be concluded that there was no danger, 
objectively considered, for ship and cargo, nevertheless, since the eaptain 
decided to seek a port of refuge, it does not foUow that the déviation is not 
to be looked upon as an act of a gênerai average character. 

A case of gênerai average occurs wlien sacrifices are made, or a port of 
refuge sought, in order to avoid a common danger, threatening both ship 
and cargo. The décision of the question, however, whether in the concrète 
such a danger does exist and is to be deemed sufBciently serious, must be 
left to the intelligent judgment of the master. On the one hand, indeed, 
acts undertaken from overanxious caution to avoid fancied dangers or 
merely out of considérations of expediency form no basis for gênerai aver- 
age. On the other hand, the limits of human foresight and the uncertainty 
as to what the outcome of any particular occurrence will be, render Im- 
practicable any purely objective standard in determining when a danger is 
présent. 

In case, therefore, the shipmaster in a critical position believes that a 
serious danger threatens, and takes measures calculated to avoid It, where 
In doing so no accusation of breach of duty can be made against him, in 
fiuch case the danger must be deemed an actual one and the conditions neces- 
sary to a gênerai average adjustment are présent, and cannot be defeated 
simply because it appears by subséquent investigation that the existing cir- 
cumstances would not hâve brought about the disaster apprehended. 

It is not to be doubted that this is also the prevailing view of the Bnglish 
law hère made applicable as the law of the flag. See Lowndes, General 
Average, p. 29, ff, and for the corresponding statement of German law, 
K. O. H. G. 8, p. 298; Id. 23, p. 344. 

Thèse gênerai principles of gênerai average, however, are not altered by 
the York-Antwerp Kules, for rule 10, in accordance with the Liverpool Réso- 
lutions of 1890, contains no définition as to when a danger is to be deemed 
présent, and we must therefore f ail back upon the law of the country. 

Now in the présent case it is not to be doubted that according to the 
principles of the question above stated the master was justified in assuming 
that there was danger. To judge rlghtly how far the shlp could be inclined 
and yet retain the power of righting herself, and exactly when the limit 
of her stability was reached, présupposes that the shipmaster was in a 
position to calculate the so-called metacenter of the ship and the metacentric 
height. This requires spécial teehnlcal knowledge which is not to be at- 
tributed to the master. 

It was therefore natural that the master, with the contlnualiy Increasing 
Ilst of the ship, doubted her power to right herself, namely, in case the 
weather should grow worse, and therefore he feared the possibility of cap- 
sizing. He Is therefore not to be held culpable because under thèse clrcum- 
stances he made for a port of refuge in order to make the ship stifCer by 
restowlng her cargo and taking on ballast. 

Although otherwlse there may be hère a proper case of gênerai average, 
nevertheless if the danger, in averting which expenses were incurred by the 
plaintiffs, was brought about in conséquence of a fault attributable to them 
they are not in a position to exact from the défendants, as cargo owners, 
any contribution under a gênerai average adjustment. 
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Thls is aiso a -well-established prlnclple în Engllsh law. Lowndes, pp. 
28, 34. 

NoW It seems clear from thé f oregoing considérations that no fault is to be 
attributed to the master in seeking a port of refuge under the exlsting cir- 
cumstances, but that, eren though there was no danger considered from a 
purely objective point of Tiew, neverttieless he was entirely justifled in 
assumlng tttat such a danger exlsted. Nevertheless the f act that the ship 
came Into such a position that danger was to be apprehended for the vessel 
and cargo is a fault to be attributed to the plaintlflfs. 

In this case it Is shown on the part of the plalntlffs that the eaptaln was 
maklng hls flrst voyage wlth the ship and had as yet no exact knowledge of 
her quallties. 

If the f act was that the captain at the tlme of hls appointment reeeived 
no Instruction from the owners as to the quallties of his ship, particularly 
as to her tender model (instructions whlch ought to hâve been glven him), 
or If the fact was that he knew her qualities, but paid no sufflclent attention 
to them. In the one case as In the other, there was a defect whieh could 
hâve been and ought to hâve been avoided by proper care and by talcing 
sultable précautions in the manner of loading the ship, by means of which 
a lower center of gravlty, and therefore a greater stability, could bave been 
attalned. That thls was possible appears, without further proof, from the 
fact that through restowing of cargo and taking on of ballast in the port of 
refuge a greater stability was actually attained, and the ship afterwards 
had no Ilst. 

It foUows, therefore, that the péril which intervened is to be attributed 
to want of proper care in the loading and stowing. l^or such failure, how- 
ever, the shlpowner Is responslble, and from the conséquence of négligence 
"in proper loading, stowage," etc., he cannot escape liability in accordanee 
with the provisions of the American act of congress of the 13th day of 
February, 1893 (the so-called "Harter Act") whlch provisions are conelusive 
in respect of the question of his liability. Even if, in accordanee with the 
proofs of the parties, the defective stowing of the cargo of the ship did net, 
according to a purely objective standard, give rise to unseaworthiness of the 
vessel, nevertheless it is suflaclent, In order to establish the fault and liability 
of the plaintiffs, that the ship was brought into a position In whieh the 
master was justifled in supposing the vessel to be unseaworthy. 

Slnce there is hère no question as to any "faults or errors in navigation 
and management of the vessel," for whlch, under the Harter act, the shlp- 
owner Is not liable In case his duty Is fulfllled of using due diligence in 
loading the cargo and preparing the ship for the voyage, especially as there 
was hère a fault as to the manner of loading, it follows that in no wise 
can any clalm be made to Impose upon the other inforests their respective 
sbares in gênerai average. 



MESCHANTS' & MINBRS' TRANSP. CO. v. HOPKINS et aL 

(Circuit Court of Appeals, Fourth arcuit May 7, 1901.) 

No. 395. 

1. CoiiMsiON— Steamer and Sailins Vessel— Pbesumptiost of Fault. 

In case of a collision at sea between a steamer and a sailing vessel, 
the presumptlon is that the steamer was in fault, slnce it was her duty 
to keep out of the way; and the burden rests upon her to rebut such pre- 
sumption by évidence showlng that she kept an efficient lookout, and took 
ail reasonable précautions to prevent the collision. 

9. SAME— CONTRIBUTOBT FaUIjT DP SCHOONER. 

A schooner cannot be held in fault for a collision with a steamer be- 
cause after she had been placed in a position of péril through the fault 
of the steamer, and after collision had become Inévitable, she changed her 
course for the purpose of easing the blow. 
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8. Same— Violation op Rules— Failure to Sound Foa Horn. 

TJnder tlie navigation rules (26 Stat. 320), which require saiUng vessela 
to use the fog horn "in fog, mist, falling snow or heavy rain stonn, 
whether by day or nlght," a schooner whicli fails to observe such re- 
'- quirement while saillng before a 60-mile wind on a dark and rainy night 
must be held guilty of contribntory fault for a collision wlth a meeting 
steamer, unless it afflrmatively appears that the neglect eould not bave 
contributed to the disaster, i 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

Robert M. Hughes (Daniel H. Hayne, on the brief), for appellajit. 
Edward E. Baird, Jr., for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. A libel was flled in the district court 
of the United States for the Eastern district of Virginia by the own- 
ers of the schooner Darlington against the Merchants' & Miners' 
Transportation Comi)any, claimant of the steamship Howard, be- 
cause of a collision between the schooner and steamship. The claim- 
ant answered. The évidence on behalf of libelant was taken by 
déposition out of court. The claimant oiïered no testimony. The 
court below hearing the cause entered a decree for libelant in the 
sum of $3,193.72, with interest from April 1, 1900, and costs, but 
filed no opinion stating the grounds for decree. Claimant excepted, 
and the cause is hère on appeal. 

It is to be regretted that we are not assisted in deciding this ap- 
peal by the reasons of the learned judge who heard the case below. 
It is still more to be regretted that there is in the testimony no évi- 
dence on the part of the claimant showing how, from its standpoint, 
the collision occurred. Collisions at sea, involving as they do loss 
of life and of property, hâve received spécial attention of ail mari- 
time nations. They hâve by mutual consent adopted and proclaimed 
an elaborate system of rules, whose purpose is not only to prevent 
collisions at sea, but to compel an avoidance of ail risk of collision. 
Every case of collision which cornes before the courts is an object 
lesson, requiring the construction and application of thèse rules. 
In passing upon it, the courts inquire whether there was a violation 
of thèse rules, how such violation could be avoided, or what will ex- 
cuse such violation. From thèse décisions seafaring men learn the 
theory and practice of the law of collision. It is therefore of su- 
prême importance that in each case ail the facts should be brought 
out; that the parties to the collision should détail thèse facts from 
their standpoint, so that the court can give full considération to 
the rule, and a clear application of the facts thereto. More espe- 
cially is this désirable when the collision is between a steamer and 
a sailing vessel. Of course, counsel are the best judges of the con- 
duct of their case, and, if they prefer not to risk the évidence of 
their own witnesses, no one can complain. But the court, in reach- 

1 Collision rules, see notes to The Niagara, 28 0. C. A. 532; The Mt Hope, 
29 C. C. A. 368. 
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ïng its conclusion, cannot but realize that tiey do this wîtli but a 
part of the case disclosed to it. 

The schooner Kate Darlington, of 128 tons burden, and in ballast, 
on October 30, 1899, was on her voyage from Atlantic City, N. J., 
to tbe port of Norfolk. Including the captain, she had a crew of 
flve men. She was tight, staunch, and properly equipped. On the 
afternoon of that day she encountered a stiff gale from northeast, 
which gradually increased in violence. Her foresail was closely 
reefed and set, the mainsail doubly reefed and tied up, the flying 
and main jibs taken in and tied up, and the vessel run under reefed 
fore sail and fore stay sail. About 9 o'clock p. m. she sighted Cape 
Charles lightship, passed Cape Charles, and headed into Chesapeake 
Bay, towards Cape Henry. Her course was W. S. W. About 11 
o'clock p. m. the lookout reported a steamship a little on the star- 
board bow of the schooner. She was then showing both red and 
green lights, as if she was going head on to the schooner. Then 
she shut in the green light, showing only the red light, and then 
there was the collision. The collision occurred just about .'30 feet 
from the stern of the steamship; the schooner striking a glancing 
blow, causing little or no damage to the steamship, but tearing away 
the bowsprit and head gear of the schooner. Immediately after the 
collision the steamer blew her whistles, and apparently changed 
her course, and went in the direction of the schooner. But in the 
darkness the schooner had disappeared, and each vessel went on its 
way. The steamship blew no whistle as she was approaching the 
schooner. The schooner did not blow her fog horn. The night was 
dark, wind blowing about 60 miles an hour, raining very heavily, 
and misty. 

The question is, who was in fault? We hâve no means of ascer- 
taining what was done on the steamsliip, — whether she had any look- 
out; whether, if she had, was it elïicient; when she flrst saw the 
schooner; what précautions she took. Àll of thèse questions but 
the last ûnd no answer in the testimony. The last is left to con- 
jecture, îvor are thèse questions unimportant. When a steamer 
approaches a sailing vessel she is required to exercise the necessary 
précautions to avoid the risk of a collision, and, if this be not done, 
prima facie the steamer is chargeable with fault. The Scotia, 14 
Wall. 170, 20 L. Ed. 822; Steamship Co. v. Rumball, 21 How. 372, 
16 L. Ed. 144. The witnesses for the libelant say that when they 
ârst saw the steamship she showed a white light, and then both 
red and green lights were seen. Very soon she shut out the green 
light, and showed only the red. The inference from this is that she 
ported her helm. This is ail. Now, nautical rules require that, 
when a steamship and sailing vessel are approaching each other 
from opposite directions or on intersecting lines, the steamship, from 
the moment the sailing vessel is seen, -shall watch with the highest 
diligence her course and movements, so as to be able to adopt such 
timely measures of précaution as will necessarily prevent the two 
vessels from coraing in contact. Porting the helm a point when 
the light of the sailing vessel is first observed, and then waiting 
until a collision is imminent before doing anything further, do not 
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satisfy the requirements of law. The CarroU, 8 Wall. 302, 19 L. Ed. 
392. It bas not been ehown on the part of the steamship when and 
how the lights of the sailing vessel were observed. It is to be in- 
ferred that they were seen as she ported. That is the only infer- 
ence to be drawn. She certainly did not avoid the collision. When 
the steamship saw the lights of the schooner and ported, she must 
hâve known that she would cross the cour-se of the latter. She had 
a right to do this, instead of going under her stern, which was the 
safer way. But when she took this course she took the risk, and 
must suffer the conséquence. Mars. Mar. Coll. (2d Ed.) 362. It is 
the duty of the steamer to keep out of the way of the sailing ves- 
sel, giving her a wide berth, and so avoiding not only the collision, 
but the risk of collision. The Louisiana v. Fisher, 21 How. 1, 16 L. 
Ed. 29; article 20, International Kules of Navigation (23 Stat. 442). 
As to the schooner: The story as told by her witnesses is that 
they first observed the steamer showing her white light, and then 
her green and red lights, a little on the starboard bow of the schoon- 
er; that very soon the steamer shut in her green light, shov/ing 
only the red, and that almost immediately she was seen bearing 
down on the schooner ; that the master of the schooner, f earing col- 
lision, and being certain that it would happen, gave orders to the 
man at the helm to starboard the wheel; that this was done to ease 
the blow. Then came the collision. In estimating the time be- 
tween the discovery of the steamer's lights and the collision, the wit- 
nesses vary. Bames, a deck hand, says, the port light was showing 
a minute or minute and a half. Payne, the mate, says, "Not over 
two minutes, probably three." But he also says "that the red light 
was just under our bow," and "the steamer changea her course, shut- 
ting in the green light and showing her red light only just before 
the collision, and immediately after that the collision occurred." 
The master of the schooner estimâtes that it was something like a 
minute to a minute and a half between the time when the green 
light on the steamer was shut in and only the red light was seen, 
and the occurrence of the collision. Barnes estimâtes the distance 
between the two vessels when the lights were flrst seen at about 
100 yards. The master of the schooner says, in answer to a ques- 
tion as to the distance between the vessels when the lights were 
first observed: "It might hâve been half a mile. I would say a 
half mile off, if I had to say something." Just before the collision 
the schooner changed her course. The mate, who was at the wheel, 
says this was not done until they saw that there was no chance 
of avoiding the collision. It is very évident from this testimony 
that the interval between the flrst discovery of the steamship and 
the collision was very short. The witnesses attempt to estimate 
the time, but estimâtes of this sort are necessarily more or less un- 
certain. The Stephen Morgan, 94 U. S. 601, 24 L. Ed. 266. Ail 
agrée that they saw the steamship bearing right down on the schoon- 
er, and that the change of course of the latter was to lighten the 
blow. The answer of the respondent admits that the schooner with 
which she collided "lightly struck the steamer on her port quarter." 
The maneuver of the schooner accomplished its purpose. "The 
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steamsliîp beîng under obligation to keep ont of the way of the 
schoouer, did not do so. It approached too close to lier. The steam- 
er therefore is to blâme for suffering this péril to occur; for, if it 
be conceded that the schooner was wrong in starboarding her helm, 
this. cannot aiïect her right to recover, if she be in other respects 
without fault, because the steamer, having the right of way, put 
her in this predicament, and must answer the conséquences." ïhe 
Carroll, 8 Wall. 305, 306, 19 L. Ed. 392; The Falcon, 19 Wall. 76, 
22 L. Ed. 98. But it cannot be said that the schooner was wholly 
without fault. Ail the testimony shows that the night was dark, 
the rain very heavy, and the atmosphère misty. The présent inter- 
national rules require sailing vessels to use the fog horn "in fog, 
mist, falling snow or heavy rain storm, whether by day or night." 
The old rule (Eev. St. § 4233) required the signal to be given in fog 
or thick weather. The first révision (1885; 23 Stat. 438) made it in 
fog, mist, or faUing snow. The last revision (26 Stat. 320) added 
"heavy rain storms." This rule is imperative, and was not observed 
by the schooner. This puts her in fault. In the absence of ail 
testimony on the part of the steamship, it cannot be ascertained how 
far this omission on the part of the schooner contributed to her sud- 
den appearance. Nevertheless, the positive breach of the statute 
puts her in the wrong. "Where a vessel bas committed a positive 
breach of a statute, she must show not only that probably her fault 
did not contribute to the disaster, but that certainly it did not do 
so; that it could not hâve done so." The Pennsylvania, 19 Wall. 
126, 22 L. Ed. 148. In order to recover fuU indemnity for a collision, 
the suffering vessel must be without fault. The Grâce Girdler, 7 
Wall. 196, 19 L. Ed. 113. 

Two more points require notice. It is chargea that the steam-. 
ship did not stand by after the collision. She did change her course, 
and blew her whistles. The darkness of the night and the heavy 
gale separated the vessels so that she could not discover the schooner. 

It was flnally suggested that there was no proof that the Howard 
was the steamship in the collision. The Howard did certainly leave 
Norfolk for New York that day, and was near the place of the col- 
lision. There is no évidence whatever that any other steamship left 
on that day on that course for any northern port. It is admitted 
that the Howard was in collision with some vessel that night, which 
"lightly struck the steamer on her port quarter." This was precisely 
the place and this was the character of the blow which libelants 
prove. 

The court below awarded the libelant, as full damages, |3,193.72, 
with interest and costs. Our examination leads to the conclusion 
that libelant, not being without fault, must bear her part. It is 
ordered that the decree of the district court be modified, and that 
the cause be remanded to that court with instructions to enter a de- 
cree for libelant in the sum of |1,596.91, with interest from April 1, 
1900, and costs in this court and the court below. 
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THE MUNICIPAL. 

(District Court, S. D. New York. May 18, 1900.) 

Collision— Tow and Anchobed Steamship— Insufficient Lookoct, 

An Incoming steamship reaching New York too late at night to pass 
quarantine anchored for the night only net far from the quarautiue wharf 
on Staten Island, belng about one-fourth the distance from Staten Island 
to the Long Island shore. She was not within the officiai anchoring 
grounds, but was not in a place to obstruct navigation by vessels coming 
up or down the ordinary channel way. She carrled a good anchor light, 
and the night was not dark. Durlng the night scows coming up In tow 
on a course substantially to the westward of the ordinary oue came into 
collision wlth the steamer and injured her. Beld, that she could not be 
chargea with fault for the collision because of her anchoring outside the 
groimds for so brief a time, under the circumstances, but the tug must be 
held solely In fault for being out of the usual course without maintalning 
a proper lookout; It appearing that she could readily bave seen and 
avoided the steamer, had such lookout been kept 

In Admiralty. Suit for collision. 

Cowen, Wing, Putnam & Burlingham, for libelant. 
Carpenter & Park, for claimant. 

BROWN, District Jndge. At about 1 o'clock in the morning of 
December 11, 1899, the steamship Yucatan, about 335 feet long, 
while at anchor not far from the quarantine wharf, Staten Island, 
was run into and damaged by some scows in tow of the steamtug 
Municipal coming in light from sea. The tide was strong flood, 
and the tow being drawn in a line somewhat crossing the bows of 
the Yucatan, some of the scows struck her on her port bow, while 
others swung round and struck her starboard bow, damaging the 
plates on each side. The défense is that the Yucatan was not an- 
chored on anchorage ground, and that her anchor light was ob- 
scured by her letting off steam, and that in conséquence she was 
not seen until it was too late to avoid her. 

The évidence shows that the Yucatan had come in from sea the 
evening before, too late to pass quarantine, and had anchored for 
the night only, in order to pass inspection in the morning, and 
had dropped anchor at a point from a quarter to half a mile above 
the quarantine dock and about the same distance off the Staten 
Island shore, which is about one-quarter of the distance from the 
Staten Island to the Long Island shore. The pilot seems to hâve 
supposed he was on the so-called anchorage ground, and the answer 
so avers. But the chart shows otherwise, and that in that région 
the ofiQcial anchorage ground runs very near to the Staten Island 
shore. Having dropped anchor for the night only, and for the pur- 
pose of inspection the next morning, I cannot find the Yucatan 
was under any obligation to proceed further up, or near to shore 
and to the waters designated for more permanent anchorage. She 
was not anchored in an unreasonable place, or in a position that 
was in any way calculated to embarrass or to obstruct the passage 
of vessels coming up or down the ordinary channel way through 
the Narrows or mislead them, but was substantially to the west- 
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ward of the ordinary straight course up channel, and otlier vessels 
anchored for the night still f urther to the eastward. 

There is no doubt that the Yucatan for the space of an hour 
more or less before the accident had been blowing oflf steam. I 
cannot accept this fact, however, as a sufScient excuse for the Mu- 
nicipal's running into her. She had a good anchor light about 100 
f eet f orward of the place where the steam was blowing ôff, and it 
is very improbable that the steam at that distance would produce 
a continuous obstruction to the light if any proper lookout had been 
kept on the Municipal. The master of the Yucatan says it could 
not do so. The night was net dark, and the Yucatan should hâve 
been seen even without lights at an abundant distance for the Mu- 
nicipal to avoid her, and the noise of blowing off steam was a fur- 
ther warning. The Municipal's proper course was directly up the 
channel, and there was no good reason for her going so far to the 
westward as three-quarters of the distance towards the Staten Island 
shore. From the engineer's statement, moreover, it appears that 
he reported the Yucatan to the pilot at a distance of about 900 
xeet, when the Yucatan was seen by him straight ahead of the 
Municipal. This distance was much more than was necessary for 
the Municipal to avoid the Yucatan by going to the right, to the 
eastward, as she might and should hâve done. Evidently no timely 
attempt was made to give the Yucatan proper leeway. The engi- 
neer's estimate of the distance may hâve been too great, though 
the error is usually the other way. But the fact that the earliest 
notice of the near présence of the Yucatan should hâve corne from 
the engineer, who had none of the duties of a lookout, and who only 
accidentally saw her, as it would seem, on coming out of the engine 
room to the starboard side of the tug, points strongly to great 
remissness in the lookout on the Municipal. TLis furnishes an all- 
sufScient explanation of the collision, and fixes the blâme upon the 
Municipal. 

The effort to charge the Yucatan with fault because she was 
to the eastward of the ofQcial anchorage ground, cannot be sustained. 
The cases cited of The Aller (D. C.) 59 Fed. 491, Id., 20 0. G. A. 79, 73 
Fed. 875, and The Heipershausen (D. C.) 56 Fed. 619, do not apply, 
since the Municipal was not in the least misled, nor embarrassed 
by the position of the Yucatan. Had the Yucatan known that the 
Municipal could not avoid her, and thereafter failed to let out more 
chain, she might hâve been held also to blâme for not doing so. 
But the tug was coming up at considérable speed, and the Yucatan 
is not chargeable with any such knowledge in time to be of any 
use. She could not hâve had any reason to suppose that the tug 
would not keep out of her way, as the tug could hâve done with 
perfect ease had she properly observed the Yucatan, until it was too 
late. 

Decree for the Yucatan with cpsts. 



MAYO T. DOCKEBY. 897 

MATO y. DOCKBET. 

(Circuit Court, E. D. North Carollna. May 22, 1901.) 

1. Rbmoval op Causes— Fkdekal Question— How Shotvn. 

A cause not remorable on the ground of diverse citlzenshlp, and not 
otherwlse specially provided for, cannot be removed under the judiciary 
acts of 1887 and 1888 (25 Stat. 433), as one arislng under the constitu- 
tion or laws of the United States, unless such fact appears by the plain- 
tlfC's own statement, and, If It does not so appear, the want cannot be 
supplled by any statement in the pétition for removal, or In any subsé- 
quent pleading. 

8. Bame— Action against Marshal— Prooeduke for Removal. 

A United States marshal, sned for trover In a state court by a citizen 
of the same state for the seizure of property under process issued by a 
fédéral district court In a prlvate cause, cannot hâve such action re- 
moved Into the circuit court by applylng to such court for a wrlt of 
certiorari, but It can only be removed on pétition filed in the state 
court, and upon some ground provided for by the gênerai removal aet. 

At Law. 

Battle & Mordecaî and W. B. Eodman, for plaintiff. 

0. M. Bernard, U. S. Atty., and F. H. Busbee, for défendant. 

SIMONTON, Circuit Judge. This is a motion to remand the cause 
to the state court from which it has heen removed. The plaintiff, 
L. E. Mayo, flled his summons against H. C. Dockery in the supe- 
rior court of Beaufort county, N. C, on 15th May, 1900. The com- 
plaint was flled on the second day of the term of said court, 29th 
May, 1900. It allèges that on 20th April, 1900, the plaintiff was the 
owner of certain premises in the town of Washington, being a brick 
store, warehouse, and outbuildings, and of a large stock of goods, 
wares, and merchandise stored therein; "that on said 20th April, 
1900, the défendant, by his servants, agents, and employés, unlaw- 
fully and with force broke and entered into said store and ware- 
house, and unlawfuUy took from plaintifl's possession and carried 
away said stock," etc., "and still unjustly detains the same from 
plaintiff, and prevents plaintiff from carrying on his lawful business 
in said store," etc., "to his damage |10,000." It prays judgment for 
that sum. The défendant appeared by his attorney, and was al- 
lowed 45 days within which to answer or demur. On June 6, 1900, 
the défendant presented his pétition to the circuit court of the 
United States for the Eastem district of North Carolina, setting 
forth that this suit had been commenced against him; that he is 
and was for some time last past marshal of the United States for 
said district, and that the suit so commenced against him was on 
account of an act done by him imder color of his ofiSce, — ^that is to 
say, under an order of the district court of the United States for 
his district, issued by the judge thereof, in the matter of Hoyt & 
Mitchell, bankrupts, commanding the seizure of the goods and prop- 
erty referred to in said suit. He prays that the said suit may be 
removed from the state court to the circuit court of the United 
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States, and that a writ of certiorari may issue for that purpose. 
Thereupon the district court entered an order that the suit of L. R. 
Mayo against H. C- Docljery, now commenced in the superior court 
of Beaufort county, he removed to the United States circuit court 
for the Eastem district of North Carolina, and that ail proceed- 
ings therein be certified to said court. When this order was served 
upon the presiding judge of the superior court of Beaufort county, 
he directed his clerk to certify the record in the cause to the United 
States circuit court for the Eastem district of North Carolina. The 
cause, having been so certified, is now on the docket of this court, 
and so this motion to remand is made. 

It is the duty of this court to remand a cause, if, at any time 
after its removal, it be made to appear that the suit does not in- 
volve a suit or controversy properly removable. Ayres v. Wiswall, 
112 U. S. 187, 5 Sup. et. 90, 28 L. Ed. 693. In deciding upon this 
motion to remand, "we must inquire, is this suit removable? and then, 
was it properly removed? 

The action in the state court was between citizens of the same 
state. The complaint nowhere discloses the fact that the défend- 
ant is a marshal of the United States, or that the act complained 
of was done in his ofiQcial capacity or under the color of his office. 
The act of 1887, corrected in 1888 (25 Stat. 433), bas made an im- 
portant change in the removal of causes from the state courts. 
Previous to that, under the act of 1875 (18 Stat. 470), if a défendant, 
sued in the state court, should, in his pétition to that court, show 
that the suit involves a fédéral question, the case can be removed, 
although this fact appear for the flrst time, the pleadings of the 
plaintiÉ ignoring that fact. A case illustrating this is Bock v. 
Perkins, 139 U. S. 630, 11 Sup. Ct. 677, 35 L. Ed. 314, decided at 
October term, 1890. But, under the act of 1887-88, no case 
can be removed from the state court into this court, unless the 
fédéral question appears in the pleadings of the plaintiff. Its omis- 
sion cannot be aided by the averments of the pétition. This matter 
is fully discussed, and the change in the provisions of the act of 
1875, made by the act of 1887, clearly and distinctiy shown, in Ten- 
nessee V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511. This case was followed and affirmed in Chappell 
V. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85, and was 
again conflrmed and applied in Walker v. CoUins, 167 U. S. 58, 17 
Sup. Ct. 738, 42 L. Ed. 76. That case was an action brought in a 
state court against a défendant to recover damages for an alleged 
seizure of goods and chattels, property of the plaintiff. The de- 
fendants answered, averring that during the times mentioned in the 
complaint the défendant Walker was the marshal of the United 
States for the district of Kansas, and that the other défendants 
were his deputies; that the seizure complained of was made under 
the authority of an order of attachment issued out of the circuit 
court of the United States for the district of Kansas, in an action 
therein pending, in which Van Ingen & Co. were plaintifls, and H. 
Cannon défendant; and it was averred that the goods were liable 
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to be seized, by virtue of said order of attachment, as the property 
of Cannon. The cause was then removed into the circuit court of 
thti United States, upon pétition for removal, with bond. It was 
heard, and judgment had by plaintiff, which was set aside by the 
circuit court of appeals. 1 C. G. A. 642, 50 Fed. 737. It was again 
heard, and judgment again had for plaintiff. This was sustained 
by the circuit court of appeals. 8 0. G. A. 1, 59 Fed. 70. The cause 
was carried to the suprême court, the judgments below were re- 
versed, and the cause was sent back to the circuit court, with in- 
structions to remand it to the state court as improperly remoTed. 
The rubric is: A case not depending upon the citizenship of the 
parties, not otherwise specially provided for, cannot be removed 
from a state court into the circuit court of the United States, as 
one arising under the constitution, laws, or treaties of the United 
States, uniess that appears by the plaintiiï's own statement, and, 
if it does not so appear, the want cannot be supplied by any state- 
ment in the pétition for removal or in any subséquent pleadings. 
This case is on ail fours with the case at bar, and shows that the 
case was not removable. 

The other question, was it properly removed? is practically de- 
cided. The petitioner evidently overlooked a distinction in the acts 
of congress, and supposed that he came among the cases specially 
provided for. But he was not an offlcer in the revenue service of 
the United States, nor was he acting under the authority of such 
an officer. Had this been the case, he could hâve applied to and 
hâve had an order from the circuit court of the United States ordering 
the removal of the cause, and enforcing it with a certiorari. Kev. 
St. § 643. Nor was he acting under title 26, "The Elective Fran- 
chise," in which case he could hâve obtained the same relief. Nor 
is his claim for removal based upon préjudice or local influence, 
for an indispensable prerequisite to this is diversity of citizenship 
between the parties. If this had been fulfllled, the circuit court 
of the United States could bave of its own will ordered the removal. 
His pétition discloses the fact that he was acting as marshal, obey- 
ing the order of the district court. This could hâve raised a féd- 
éral question. Bock v. Perkins, supra. 

Now, the act of 1887-88 prescribes the mode in which a party 
sued in a state court can remove his case into the circuit court 
of the United States. This mode and this relief are the création 
of statute, and the statute must be followed. It gives jurisdiction 
to the fédéral court, and, to be effective, ail the provisions of the 
statute must be fulfllled. In order to obtain such a removal, the 
défendant must, before the time for answering expires, file his péti- 
tion in the state court, and accompany it with a bond, with a cer- 
tain condition. Thèse are the terms prescribed. They were not 
followed in this case. So it is clear that the case was not prop- 
erly removed. This court feels the full force of the argument that 
the marshal should be protected when he acts in obédience to the 
orders of the United States court. The question, however, is, can 
this circuit court in this proceeding protect him? Has it jurisdic- 
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tion? Thîs Jurîsdîction must appear afflrmatively in the pleadinga 
(Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057); otherwise, the 
court cannot act (Mail Ce. v. Planders, 12 Wall. 130, 20 L. Ed. 249). 
Speaking only for the circuit court and in this proceeding, this cause 
is net properly hère, and it is remanded to the state court. 
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(Circuit Court, D. South Carolina. April 27, 1901.) 

1. Rbmoval OU" Causes— JuBisDiOTiON of Fédéral Court — Nonkbsidbnce dp 
Dépendant. 

The right given a défendant by the judlclary aet of 1887-88 to be sued 
only in the district where lie résides, or where the plaintifï résides, is 
a Personal privilège, which he may waive, and does not affeet the juris- 
dictlon of the court over the cause; and while It cannot entertaln orig- 
inal jurisdiction of an action against a nonresident défendant, brought 
by two or more plaintifCs, one of whom is also a nonresident of the dis- 
trict, if timely objection Is made, that fact does not prevent it from 
acquiring jurisdiction by removal where the action is brought in a 
State court, slnce the act of removal by défendant is a conclusive waiver 
of the privilège of objecting to the jurisdiction, whlch he has himself 
invoked, and the plalutifCs cannot raise the objection. 

S. SaMB— ReMAND— JUKISDiCTION TO Rescind Okdee. 

After a fédéral court had entered an order remanding a cause forth- 
with, but during the same term, it set aside such order on its own mo- 
tion and refused the motion to remand. Meantime plaiutiff had filed a 
copy of the flrst order with the state court, whlch resumed jurisdiction, 
and subsequently rendered a judgment, vehich was afiirmed on appeal 
by the suprême court of the state, on the ground that the order of re- 
mand became immedlately effective, and deprived the fédéral court of 
further jurisdiction, and its subséquent order was theref ore void. HeU, 
that a motion by plalntifC In the fédéral court, based on the same ground, 
to strike the cause from its docket, would not be passed on until défend- 
ant had opportunity to remove the judgment of the state court into the 
suprême court of the TJnlted States for review, that the question of 
jnrisdiction might be finally determined by the enly court having author- 
ity to enforce its décision. 

At Law. On motion to strike cause from the docket. 

Mitchell & Smith, for plaintiff. 
Nathans & Sinkler, for défendant. 

SIMONTON, Circuit Judge. This is a motion to strike this case 
from the docket, upon the ground that it is no longer within the 
iurisdiction of this court. Proceedings in attachment were com- 
menced in the court of common pleas for Charleston county by W. 
B. Chisolm and E. B. Addison, who carry on business under the name 
of the Empire Mining Company, against the Propeller Tow-Boat 
Company of Savannah, a corporation of the state of Georgia. W. 
B. Chisolm is a citizen and résident of the state of South Carolina. 
E. B. Addison is a citizen and résident of the state of Virginia. 
The complaint having been filed, the défendant, before the time for 
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answering had expired, entered a spécial appearance and filed its 
pétition, with bond, praying that the case be removed into this 
court, upon the gronnd of diversity of citizenship. Thereupon the 
State court granted the prayer of the pétition, and the transcript of 
the record was filed in this court. After the cause was docketed 
hère, the défendant gave notice of a motion to vacate the attach- 
ment theretofore issued in the cause, and to dismiss the summons 
and complaint. This motion the plaintiffs met with a motion to re- 
mand. The case came on to be heard, and this court, after argu- 
ment, on May 22, 1899, entered an order remanding the case to the 
state court. Thereupon, on the same day, the plaintiffs filed a copy 
of the order remanding the cause in the state court, it being then 
in vacation. As soon as this order was filed, the plaintiffs pre- 
sented their aflûdavit to the clerk of the state court that no dé- 
marrer or answer to the complaint had been filed or served on them, 
and the clerk, pursuing the practice in such case made and provided, 
entered the cause on the default docket. After the 22d of May, the 
term not having expired in which the order for remand had been 
made, this court re-examined the question, became satisfied that the 
order to remand had been improvidently issued, and revoked it by 
an order filed June 7, 1899, at the same time refusing to remand the 
cause. The cause, being on the default docket of the state court, 
was called up on April 18, 1900, and, being an unliquidated demand, 
was submitted to a jury, and a verdict had for plaintilîs in the sum 
of ^3,070.66. A motion was made to set aside the verdict upon the 
ground that the cause had been removed into the fédéral court. The 
motion was denied. »An appeal was taken to the suprême court of 
the state, and the judgment below was afiQrmed, upon the ground 
that, the case having been remanded, the state court reassumed 
jurisdiction, and that the order revoking the remand came too late. 
38 S. E. 156. The remittitur from the suprême court having gone 
down to the court below, the plaintiffs came into this court and 
entered the motion stated above. This motion proceeds upon two 
grounds: (1) That the cause was not removable into this court; (2) 
that, if it were removable, the order made on May 22, 1899, remand- 
ing it, went immediately into elïect, and could not be revoked by 
this court. 

The flrst ground was passed upon by the court in its order of 
June 7, 1899; but, inasmuch as the court then came to its conclusion 
upon a re-examination of the case, without further argument from 
plaintiffs' counsel, the matter will be further investigated, aided by 
the arguments on this motion. The jurisdiction of this court is 
challenged upon this ground: The statutes of the United States do 
not confer jurisdiction because of diversity of citizenship, where, as 
in this case, the plaintiffs are citizens and résidents, one of the 
state of South Carolina and the other of the state of Virginia, and 
the défendant is a citizen and résident of the state of Georgia; that 
for some reason this state of facts is casus omissus. There can be 
no doubt that, in a cause brought within the original jurisdiction of 
this court, it must appear in the record that each plaintiff, if sev- 
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eral plaintiffs, niust be capable of suing, and each défendant, if sev- 
eral défendants, must be liable to the suit, in the fédéral court. 
Strawbridge v. Ourtiss, 3 Crancb, 267, 2 L. Ed. 435. The act of 
1887-88 provides that no civil suit can be brought in any circuit 
court of the United States against any person by original proeess 
in any other district than that whereof he is an inhabitant; but, 
where the jurisdiction is founded only on the fact that the action 
is between citizens of différent states, suit shall be brought only 
in the district of the résidence of either the plaintiff or the défend- 
ant. This is the personal privilège of the défendant. It can be 
waived. Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 
L. Ed. 98. It therefore is not jurisdictional. Consent of parties can- 
not give jurisdiction. A fortiori, waiver cannot. Toland v. Sprague, 
12 Pet. 300, 9 L. Ed. 1093. See, also. Ex parte Schollenberger, 96 
U. S. 369, 24 L. Ed. 853; Martin v. Kailroad Co., loi U. S. G88, 14 
Sup. Ct. 533, 38 L. Ed. 311. If, therefore, suit be brought in which 
there are several plaintiffs, citizens and résidents of diiïerent states, 
against a défendant not an inhabitant of the state in which the suit 
is brought, he has the privilège of saying that he cannot be sued 
in that state, because the action is not brought in the state of his 
résidence; nor can it be said to hâve been brought in the state of 
which plaintiffs are résidents, as they réside in différent states. 
Smith V. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635. But, 
inasmuch as this privilège does not affect the jurisdiction of the 
court, the défendant in the case supposed must seasonably interpose 
it by plea or otherwise, else he will be held to hâve waived it; and 
he surely can formally submit himself to the jurisdiction. This 
being so in a cause originally brought in this court, a fortiori the 
same resuit follows a case removed into the court. The suprême 
court of the United States in Eailroad Co. v. Davidson, 157 U. S., 
at page 208, 15 Sup. Ct. 563, 39 L. Ed. 672, hold that the second 
section of the act of 1887-88, giving the right of removal, refers to 
the first part of section 1, by which jurisdiction is conferred on the 
circuit courts, and not to the clause of that section relating to the 
district in which suit is brought. This part of the first section de- 
flnes the jurisdiction of the circuit courts in terms broad and without 
qualification. They, among other things, are given jurisdiction of 
ail suits of a civil nature, at common law or in equity, "in which 
there shall be a controversy between citizens of différent states in 
which the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value aforesaid [|2,000]." So the cause is removable. 

But can the défendant, when the cause is removed, interpose his 
privilège and dismiss the suit, and so defeat the jurisdiction of both 
courts? He cannot. We hâve seen that this privilège is not re- 
served to the défendant in removal cases. Besides this, he has waived 
this privilège, if it be reserved to Mm. He has by his own volition 
bound himself by his bond in the state court to cpme hère at the 
earliest opportunity to enter his record therein, upon which entry 
the cause shall proceed in this court in the same manner as if it 
had been originally commenced therein. So he has corne in and has 
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inToked tlie jurisdiction of this court. Could he be heard now in 
saying that a court into which he has corne of his own motion and 
from which he seeks relief has no jurisdiction over him, solely be- 
cause he is a nonresident? In Sherwood v. Valley Co. (C. 0.) 55 Fed. 
4, Judge Hammond held that an act like this was a waiver of the 
Personal privilège. The gênerai proposition, showing the distinc- 
tion between the jurisdiction in original cases and in removal cases, 
is discussed by Mr. Justice Brown, in Kansas City & T. E. Co. v. 
Interstate Lumber Co. (0. C.) 37 Fed. 6, 7. The conclusion that the 
pétition to remore is in itself a waiver of ail personal privilège is 
clearly shown in Bushnell v. Kennedy, 9 Wall. 393, 19 L. Ed. 736, 
and Seward v. Comeau, 14 Sup. Ct. 1209, 26 L. Ed. 438. To the 
same effect is Fisher v. Shropshire, 147 U. S. 145, 13 Snp. Ct. 206, 
37 L. Ed. 116, in which a motion was made by a party removing a 
cause, after removal, to dismiss for want of jurisdiction. The court 
says: 

"We are not prepared to say that the circuit court should be deprived 
of jurisdiction at the request of the party who voluntarlly Invoked it." 

In the présent case the defendaut's flrst act was to test before 
this court the validity of the attachment, and this itself brought 
the case within the jurisdiction. It is said, however, that when a 
cause is removed into this court every objection to the action can 
be made by the défendant in the fédéral court which he could hâve 
made had it been brought originally in that court. This states the 
proposition too broadly. When a case is removed from a state court 
into the fédéral court, it cornes over precisely in the same plight in 
which it left the state court. Duncan v. Gegan, 101 TJ. S. 812, 25 
L. Ed. 875; Goldstein v. City of New Orléans (C. C.) 38 Fed. 626. If 
there be any inhérent defect in the cause in the state court, the 
défendant dœs not, by removal, lose his right to object to it in the 
fédéral court. Goldey v. Moming News, 156 U. S. 525, 15. Sup. Ct. 
559, 39 L. Ed. 517. So if the state court for any reason did not right- 
fuUy acquire jurisdiction over the person of the défendant, and the 
defect be not cured by a gênerai appearance, the objection can be 
made in the fédéral court. But this is a différent thing from the 
proposition that a défendant can file his pétition for removal, and 
seek the jurisdiction of the fédéral court, obtain a favorable answer 
to his prayer, and pray relief, and then say that the fédéral court 
has no jurisdiction over him because of a personal privilège. He is 
estopped by his own act from saying that the court of his choice 
has no right to décide his case. Mr. Justice Brown, in Cowley v. 
Kailroad Co., 159 U. S. 569, 16 Sup. Ct. 127, 40 L. Ed. 263, states 
the doctrine clearly: 

"The case haring been removed to the circuit court upon the pétition of 
the défendant, it does not lie in its mouth to daim that such court had no 
Jurisdiction in the caee, unless the court from which it was removed had no 
jurisdiction." 

There remaîns one question only, and that by far the most diffl- 
cult and important. At the hearing in this court, May 22, 1899, 
upon the motion of plaintifE to remand, the court, after argument, 
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entered its order to remand the cause forthwith. A certified copy 
of this order was on the same day flled in the state court; and aiso, 
on the same day, upon the affidavit of the plaintiff, in accordance 
■with section 267 of the Code of Civil Procédure of South Carolina, 
the case was entered on the default docket of that court in vaca- 
tion. Subsequently this court, no application for a rehearing having 
been made, of its own motion reconsidered its order remanding the 
cause, and on June 7, 1899, entered another order revoking the re- 
manding order and canceling it. Oould this court, under the cir- 
cumstances stated, reconsider the order remanding the cause, re- 
voke it, and recall the case? It is a well-established gênerai rule 
that ail courts hâve control of orders passed at a term during that 
term, and may alter, add to. or rescind any such order. Bronson v. 
Schulten, 104 U. S. 410, 26 L. Ed. 797; Union Trust Co. v. Rockford. 
R. I. & St. L. R. Co., Ped. Cas. No. 14,401. This control and super- 
vision ends VFÏth the term. As expressed by Waite, C. J., in Ayres 
v. WiswaU, 112 U. S. 190, 5 Sup. Ct. 92, 28 L. Ed. 694: 

"The parties were not In law discharged from their attendance in the 
cause until the close of the term, and the decree, although entered, was in 
the breast.of the court untll final adjoumment." 

See Bronson v. Schulten, 104 U. S. 415, 26 L. Ed. 797; Amy v. 
City of Watertown, 130 U. S. 301, 9 Sup. Ct. 530, 32 L. Ed. 946. 

Bronson v. Schulten, discussing the rule, states that the rule is 
equally well established that this control does not exist after the 
term bas ended, "and this is placed upon the ground that the case 
has passed beyond the control of the court." Brooks v. Railroad Co., 
102 U. S. 107, 26 L. Ed. 91. 

Does the action of the court upon a motion to remand a cause 
corne within an exception to this rule? This dépends upon the con- 
struction of the act of 1887-88, amending the act of 1875, on the 
same subject. The act of 1875 (18 Stat. 472) provides for remanding 
a cause at any time during its progress, but "the order of the circuit 
court remanding the cause to the state court shall be reviewable 
by the suprême court on writ of error or appeal as the case may be." 
The language of Act 1887-88 différa widely from this: 

"Whenever any cause shall be removed from any state court Into the 
circuit court of the United States, and the circuit court shall décide that It 
was improperly removed, and order the same to be remanded to the state 
court from whence it came, such remand shall be carrled immediately into 
exécution, and no appeal or writ of error from the décision of the circuit 
court so remanding such cause shall be allowed." 

This act of 1887-88 was intended to restrict, and does restrict, 
the right of removal from the state court. McDonnell v. Jordan, 
178 U. S. 238, 20 Sup. Ct. 886, 44 L. Ed. 1048. The différence in 
this particular point under discussion is significant. Under the act 
of 1875 a case removed from a state court might remain in the féd- 
éral court, notwithstanding an order to remand, until such order 
could be reviewed in the suprême court In the meantime the cause 
was stayed and great delay occurred. To remedy this, not onlv 
was the décision of the circuit court upon the question of remand 
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made final, not subject to wrît of error or appeal, but it was also 
declared that it shall be carried into effect immediately. It seems, 
therefore, very plausible that, when a motion to remand is made, 
heard, and determined favorably, the order must be carried into exé- 
cution immediately, not being subject to review in any appellate 
court or in the court itself which made the order. At common law 
no judgment could be enforced by exécution until the end of the 
term. Union Trust Co. v. Rockford, R. I. & St. L. R. Ck)., Fed. Cas. 
No. 14,401. For this reason, probably, the court retained control over 
its judgment. This construction of the act of 1887-88, as designed 
to prevent delay, is strengthened by the provision in the same act 
that the party removing must docket his cause in the circuit court 
of the TJnited States on the flrst day of its session next after re- 
moval. The opportunity is thus aflorded the plaintiff to enter and 
press his motion to remand at the earliest day, and of getting a dé- 
cision thereon to be carried into exécution immediately. Every pro- 
vision looks to a speedy décision of the question and the restoration 
of the jurisdiction of the state court. Without doubt, thèse reasons 
pressing him, the judge who signed the order to remand directed 
that it should be carried into effect "forthvyith," making use of a 
Word which in practice and pleading is usually construed to mean 
within 24 hours. Dickerman v. Trust Co., 176 U. S. 193, 20 Sup. Ct. 
311, 44 L. Ed. 423. 

It may be said, however, that, when the statnte speaks of an 
order of this court, it must be construed in the light of the law, 
which holds that no order is beyond the control of a court during 
the term in which it is made; that, when the plaintifl flled in the 
state court the order to remand, he did so with notice and knowl- 
edge that it could be revoked; that the act of the clerk of the state 
court in putting the case on the default docket was with the same 
notice and knowledge; and that, if the statute intended to change 
the law and to deprive the court of this well-known and established 
right, it would hâve said so in terms and not hâve left it to in- 
ference. And evidently a court of the United States acted upon 
this in Shearing v. TrumbuU (C. C.) 75 Fed. 33. But it may be said 
that when the order was made to remand the case forthwith, which 
order was filed hère and a certifled copy of it filed in the state court, 
the jurisdiction of that court attached at once; that the state court 
took action; and that its course was conflrmed by the tribunal of 
last resort in the state. In Union Trust Co. v. Rockford, R. I. & St. 
L. R. Co., Fed. Cas. No. 14,401, a bill had been filed in the circuit 
court of the United States asking for a receiver. To this bill was 
flled a demurrer. The demurrer was heard on July 20th, was sus- 
tained, and the bill was dismissed. On July 22d, two days after, one 
Mckerson filed his bill in the state court, praying the appointment of 
a receiver; and on July 25th a receiver was appointed by the state 
court. On July 24th, the day before this appointment was made, and 
during the same term, the complainant in the fédéral court obtained 
an order setting aside the order sustaining the demurrer and dis- 
missing the bill. The case was reinstated, an amendment to the bill 
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was allowed, and a receiver appointed. The court held that, al- 
though it had dismissed the bill, it could reconsider and recall ita 
act, and that the state court could not, during the interval, oust or 
supersede the jurisdiction of the fédéral court; that the case stood 
precisely as though no order of dismissal had been made. 

The question is full of difflculty, and should be decided by a tri- 
bunal whose voice is imperative. As has been said, the state courts, 
including the court of last resort, hâve held that the jurisdiction 
was surrendered finally by this court and restored to the state court. 
This state court has gone on and is adjudicating the controversy. 
Its action is not subject to review in this court, nor can its judg- 
ment be controUed by any order of this court. The plaintiffs may 
be hère; but, as they are actors, they cannot be compeUed to try 
their cause hère, and the only penalty they can incur is its dismissal, 
with costs. The défendant can hâve his writ of error to the su- 
prême court of the United States to the décision of the state court, 
and, if that tribunal sustain its contention, the state court must 
obey. Under thèse circumstances it is best for this court to stay 
its hand, and await the action of the suprême court. There is 
another fact to be considered. If the action of the state court be 
reviewed in the suprême court of the United States, and there re- 
versed, the plaintifEs can get no relief in the state court. If, in the 
meantime, the cause be dismissed from this court, they can get no 
relief in this court, and justice may fail. It is ordered that the 
motion to dismîss be continued, without préjudice, until the further 
order of this court. 



BLTvSWOUTH TETJST 00. et al. v. PARRAMORE et aL 

(Circuit Court of Appeals, Flfth Circuit May 14, 1901.) 

No. 942, 

1. JuRTSDiCTioH OF Fedkbal Court— Coeporation— Sbbvicb OB' Process. 

Jurisdlctioii Is not acqulred by a fédéral court over a corporation de- 
fendant shown by the bill to hâve been organized under the laws of 
another state, and to hâve Its place of business in such state, by service 
of process in a third state upon an offlcer of the corporation there 
found.i 
8. Appbabance — Waiver of Service — Spécial Appearance. 

A spécial appearance by défendants to object to the court's Jurisdic- 
tion over thelr persons on any ground is not a waiver of légal service. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida, 

E. P. Axtell, for appellants. 

W. L. Palmer and J. Parker, for appellees. 

Before PABDEE, McOOEMIGK, and SHELBY, Circuit Judges. 

1 Service of process on foreign corporations, see note to Eldred v. Palace 
fJar, 45 G. G. A. 3. 
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PAEDEE, Circuit Judge. This is a bill to remoTe clouds from anS 
to quiet title to certain real estate in Volusia county, state of Mori- 
da, and was jSled in the circuit court May 4, 1893. It was swom to 
by John M. Bradshaw, who made oath that he was the agent of 
the complainants, and that the défendant E. S. Ellsworth was a 
nonresident of the state of Florida, residing in Hardin county, 
state of lowa; that his business address was "521 Chamber of Com- 
merce, Chicago, Illinois," and that the Ellsworth Trust Company 
was a corporation organized and existing under the laws of the 
state of lowa; that it was a nonresident of the state of Florida, 
and that its place of business and post-office address were lowa 
Falls, lowa. On the 3d day of June, a subpœna was issued, di- 
rected to the said Ellsworth Trust Company and E. S. Ellsworth, 
commanding them to appear before the court on the next rule day, 
and was directed to the marshal of the United States to exécute and 
return. On this subpœna a return was entered the same day, as 
follows: "Received this within subpœna on the 2d day of June, 
1893, at Jacksonville, Florida, and failed to find the within-named 
défendants in this district," — signed by the marshal; and again, this 
further return: 

"Xorthern District of Illinois. I hâte served the within writ upon the 
Ellswortli Trust Company, thereln named, by delivering a true copy thereof 
to E. S. Ellsworth, président of said company, on the 5th day of June, A. 
D. 1893. And also on the same day I served said writ upon E. S. Ellsworth 
personally by delivering to hlm a true copy thereof. 

"Frank Hitchcock, Marshal, by Geo. N. Jones, Deputy." 

On the 3d day of July the f olîowing motion was entered : 

"And uow, on this rule day, in July, A. T>. 1893, corne the défendants here- 
In, appearing by their solicitor, Arthur F. Oldin, specially, only, and for the 
sole purpose of presenting this motion, and move the court to grant an order 
dismisslng the bill hereln filed for want of jurisdiction apparent upon the 
face of the record herein; and for ground of said motion said défendants 
say: Pirst. It appears from the bill herein filed that one of the complain- 
ants herein, to wit, Lucy 0. Finegan, Is, and was at the time of the flllng 
of said bill, a résident and citizen of the state of Tennessee, and the défend- 
ant E. S. Ellsworth was a résident and citizen of the state of lowa, and the 
défendant the Ellsworth Trust Company was a coi-poration created under 
the laws of the state of lowa, and this suit was not brought in the district 
of the résidence of elther the complainant Finegan or of thèse défendants. 
Second. It appears from the bill herein that one of the défendants, to wit, 
the Ellsworth Trust Company, Is a corporation created under the laws of 
the state of lowa, and that, therefore, it is llable to be sued in a fédéral 
court In the state of lowa only. Third. And for other good and sufflclent 
grounds apparent upon the face of the record herein. Wherefore thèse de- 
fendants pray that the said bill may be dlsmissed for want of jurisdiction. 

"Arthur F. Oldin, 
"Solicitor for Défendants, Appearing Specially 
for the Sole Purpose of This Motion." 

The next entry appears to be nearly five years later, — on June 8, 
1898,— to wit: 

"This cause came on to be heard upon motion by défendant to dismiss bill 
for want of jurisdiction, and upon due considération thereof It is ordered 
that said motion be dismlssed upon the strength of Greely v. Lowe, 155 U. S. 
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58, 15 Sup. et. 24, 39 L. Ed. 69, and défendants allowed nntll the nile day 
of July In whlch to plead, answer, or demur. James W. Ijoeke, Juûge. 
"June 8th, 1898." 

On February 6tli a decree pro confesso was entered in the chan- 
cery order book, and on the 3d of March foUowing the court made 
the foUowing: 

"A decree pro confesso having been entered In the above-entitled cause, it 
Is ordered that the same be referred to J. N. Bradshaw as spécial master to 
take the testlmony in said case, and he Is ordered to report the proceedings 
with ail convenlent speed to this court. 

"Ordered in Jaclfsonville, Fia., thls 3rd day of March, A. D. 1890. 

"James W. Locke, Judge." 

On Jnne 2, 1899, the spécial master, John N. Bradshaw, âled a 
report. This was followed on November 1, 1899, by a anal decree 
granting ail the relief prayed for in the bill. From this decree this 
appeal is sued out, and numerous errors assigned. 

There is much discussion in the briefs as to the effect to be given 
to the appointment of the complainant's agent as spécial master 
to take testimony, and on several assignments of error as to whether 
the relief granted goes beyond the scope of the bill and the testi- 
mony adduced in support thereof. The view we take of the pre- 
liminary proceedings in 1893 renders it unnecessary for us to con- 
sider thèse matters. The service made upon the défendants E. S. 
Ellsworth and the Ellsworth Trust Company was void (see Pacific 
E. Co. V. Missouri Pac. R. Co., 3 Fed. 772), particularly upon the 
Ellsworth Trust Company, which was shown by the bill and the 
affldavit attached thereto to be a corporation of the state of lowa, 
and its place of business at lowa Falls, in said state of lowa, and 
yet was returned as served in the state of Illinois. See Goldey v. 
Moming News, 156 U. S. 518, 522, 15 Sup. Ct. 559, 39 L. Ed. 517. 
We think that the authorities on this point are undisputed. The 
appearance made on the rule day in June, 1893, was a spécial ap- 
pearance for the sole purpose of presenting an objection to the ju- 
risdiction of the court over the persons of the défendants. The 
flrst ground of the motion under this limited appearance was that 
the suit was not brought within the district of the résidence of the 
complainants nor of the défendants (see Smith v. Lyon, 133 U. S. 
315, 10 Sup. Ct. 303, 33 L. Ed. 635), and the second was that the 
Ellsworth Trust Company, a corporation of the state of lowa, 
could only be sued in the fédéral courts of that state. Both of thèse 
grounds refer to personal jurisdiction, and the limited appearance 
thus made cannot be held to be a waiver of légal service. See Con- 
struction Co. V. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 
608. The record shows no attempt to secure service under the eighth 
section of the act of March 3, 1875, which provides for substituted 
service in suits commenced in a circuit court of the United States 
to enforce légal or équitable liens upon or remove any incumbrance 
or lien or cloud upon the title to real or personal property within 
the district where such suit is brought. As the défendants to the 
bill were not properly served, and entered no gênerai appearance, 
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nor in any way pleaded to the merits of the case, the decree pro 
confesso and the final decree rendered were improperly entered, 
and the same should be reversed. The decree appealed from is re- 
versed, and the cause is remanded to the circuit court, with direc- 
tions to set aside the same and the decree pro confesso, and there- 
after proceed as equitj may require. 



METOALF V. AMERICAN SCHOOL-FURNITTJRB CO. et al 

(Circuit Court, W. D. New York. May 13, 1901.) 

CORPOHATiONS — Suit by Stockholder— Multipariousness op Bill. 

A minority stockholder lu a corporation may malntain a suit in equity 
In behalf of himself and ail other stockholders similarly situated to set 
aside an alleged unlawful transfer of the property of the corporation 
in pursuance of a conspiracy between its offlcers and the transférée in 
rcstralnt of trade and commerce, where it is alleged that the corporation, 
on demand, bas refused to bring such suit; but a bill for such relief 
which also seeks the recovery of treble damages under the anti-trust act 
of July 2, 1S90, is multifarious, since such damages are only recoverable 
In an action at law by the plaintiff as an individual, and not as a stock- 
holder, while the équitable relief prayed for is in behalf of the corpo- 
ration, and, if granted, would inure to the benefit of ail the stockholders. 

In Equity. On motion for temporary injonction and demurrera 
to bill. 

Seymour, Seymour & Hannon, for orator. 

Davies, Stone & Auerbach (Joseph Auerbach and Brainard Toiles, 
of counsel), for défendants American School-Furniture Co. and Oak- 
man and TurnbuU, trustées. 

Maulsby Kimball, for défendants Buffalo School-Furniture Co. and 
others. 

HAZEL, District Judge. The orator, Caroline Metcalf, holder of 
569 shares of stock in the Buffalo School-Furniture Company, is a 
citizen of Connecticut. She brings this bill in equity in behalf of 
herself and ail other stockholders having like interests with her, 
not citizens of New York, against the Buflfalo School-Furniture Com- 
pany, incorporated in the state of West Virginia, but transacting its 
business and having its property in the state of New York ; Oliver S. 
Garretson, Henry R. Hoffeld, Frederick C. Garretson, Edward C. 
Shafer, Robert L. Cox, and Albert D. Garretson, directors of that 
corporation, owning 80 per cent, of the capital stock, ail of whom are 
résidents of the state of New York; the American School-Furniture 
Company, a corporation of the state of New Jersey; and Walter G. 
Oakman and George R. Turnbull, résidents of the state of New York, 
who daim to hâve an interest in the property described in the com- 
plaint, as trustées for the holders of bonds of the défendant Ameri- 
can School-Furniture Company. She allèges that the directors of the 
défendant Buffalo School-Furniture Company, without her consent, 
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and the défendant American Scliool-Furniture Company, on the 2d day 
of Marcli, 1899, entered into an unlawf ul combination and conspiracy 
•wherebj it was agreed that tliere should be no compétition in the 
■United States in the purchase and sale of school furniture and simi- 
lar articles, and that the défendants contracted, combined, and con- 
spired to restrict, restrain, monopolize, and control trade and com- 
merce among the several states in school furniture; that this was 
done to increase and control the price in contracts for the delivery 
of school furniture and the like among the several states and with 
foreign nations, and within the several states. The bill, at great 
length, allèges conspiracy, and after stating that the nominal capital 
of the défendant American School-Furniture Company is $10,000,000, 
ail of which, after the formation of that corporation, was issued for 
property, or for options for property, held by promoters of the Com- 
pany, not exceeding $3,000,000 in value; that the défendant Ameri- 
can School-Furniture Company borrowed $1,000,000, which still con- 
stitutes a liability, and which loan the promoters were able to obtain 
on the property acquired; that a large secret profit was made out 
of the transaction; that the considération for the transfer of the 
property of the Buffalo School-Furniture Company to the American 
School-Furniture Company was the sum of $137,461 in cash, $15,000 
in notes, 1,300 shares of the conunon stock, and 1,300 shares of the 
preferred stock, of the American School-Furniture Company, — it is 
further alleged that no business whatever has been actually carried 
on by the défendant Buffalo School-Furniture Company since the 
transfer; that its board of directors, acting beyond their power, in- 
tend to wind up and dissolve the company and distribute ail of its 
assets, including the stock of the American School-Furniture Com- 
pany, among its stockholders, pro rata, although the American 
School-Furniture Company and the aforesaid directors know said 
stock to hâve no value. It is further alleged that the total capital 
stock of the Buffalo School-Furniture Company is $350,000, divided 
into 3,500 shares, of the par value of $100 each; that the complainant 
requested the Buffalo School-Furniture Company to bring an action 
in equity to undo the transactions herein complained of, and recover 
its real estate and other assets from the défendant American School- 
Furniture Company; that she has exhausted ail the means within 
her reach to obtain within the corporation itself the redress of her 
grievances; that the property and earning capacity of the Buffalo 
School-Furniture Company will be destroyed; and that she brings 
this bill for the benefit of herself and ail the stockholders of the 
Buffalo School-Furniture Company who may be similarly situated 
who are not résidents of the state of New York. It is further al- 
leged that this fraudulent combination and scheme were fully con- 
summated by the défendant directors and the American School- 
Furniture Company, and that complainant has never consented there- 
to; that she, being without remedy by the strict rules of the common 
law, prays that the American School-Furniture Company and the de- 
fendants the directors of the Buffalo School-Furniture Company may 
be decreed to be personally liable to her in the premises for treble 
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the damages which she bas sustained, and that the transfer of the 
real estate and ail of the property and assets of the Buffalo School- 
Furniture Company may be set aside; that it be restored, reconveyed, 
and again vested in the Buffalo School-Furniture Company, and that 
her damages may be ascertained and trebled; that a receiver be 
appointed ; that the treble damages that may be adjudged and award- 
ed to her may be charged as a lien upon said real estate formerly of 
the Buffalo School-Furniture Company; that the lien may in this 
proceeding be foreclosed; and that she be paid the damages and 
treble damages awarded and adjudged to her out of the proceeds of 
such sale. 

The défendants hâve ail demurred to the bill on grounds of multi- 
fariousness and want of equity. This suit is properly brought by the 
plaintiff as a shareholder in the Buffalo corporation, suing, as she 
allèges, for herself and for and on behalf of ail other stockhold- 
ers not résidents of the state of New York. The Buffalo School- 
Furniture Company is under control of the guilty parties, and 
thev bave refused to sue when requested by the complainant so to 
do." Hawes v. City of Oakland, 104 U. S. 450, 26 L. Ed. 827; 2 Cook, 
Corp. § 701; De Neuf ville v. Railroad Co., 26 C. C. A. 306, 81 Fed. 
10; Porter v. Sabin, 149 U. S. 478, 13 Sup. Ct. 1008, 37 L. Ed. 815; 
Weir V. Gas Co. (C. C.) 91 Fed. 940. 

The primary question immediately arises whether this individual 
demand for damages is not inconsistent and antagonistic to the 
équitable relief sought in the bill, and whether thèse are not demands 
for équitable and légal relief upon distinct and indépendant grounds. 
Innumerable acts are alleged to bave been committed in pursuance 
of the conspiracy. It is also claimed that the conspiracy formed 
and carried out by the directors was and is in violation of the act of 
congress of July 2, 1890. Her grievance for which she demands re- 
lief is that of a minority stockholder suing for herself and several 
other stockholders. The damages alluded to in the bill, which she 
demands for her sole and individual beneflt, appear to be the treble 
damages awarded to a person who is injured in his business or prop- 
erty by the acts of any other person or corporation forbidden or de- 
clared to be unlawful by the fédéral anti-trust law. It is strenuously 
insisted that the subject-matter of this case, because of the diverse 
citizenship of the parties, is properly before the court, irrespective 
of the act of 1890, and that, as the bill states a cause of action in 
favor of the dissenting stockholder without référence to that statute, 
a court of equity, having thus obtained jurisdiction of the subject- 
matter, may administer ail the relief which justice demands; that 
the damages sought are incidental to the demand for équitable relief, 
and the court bas power to completely adjust ail the rights of the 
parties. Madison Ave. Baptist Church v. Oliver St. Baptist Church, 
73 N. Y. 96. It is a gênerai raie that a court of equity, having ac- 
quired jurisdiction of the subject-matter, may mold its decrees ac- 
cording to the circumstances of each case. The damages, however, 
sought to be recovered in this suit, in the light of the demand set 
out in the complaint, at paragraphs 24, 26, 28, and 31, cannot be re- 
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garded as supplemental to the revesting of the property or încîdental 
to the relief sought by the bill. The relief sought, other than the 
individual demand for treble damages, is in equity. Section 7 of the 
fédéral act of 1890 is declaratory of a common-law right which ex- 
isted in favor of parties injured by wrongs enumerated in other sec- 
tions of that act, and confers jurisdiction to seek a remedy, and with 
treble damages, in a fédéral tribunal. The character of the right 
of action is in no way changed, and still remains one in tort. Blin- 
dell V. Hagen (C. C.) 54 Fed. 40; Pidcock v. Harrington (0. C.) 64 
Fed. 821; Gulf, C. & S. F. E. Co. v; Miami S. S. Co., 30 C. C. A. 142. 
86 Fed. 407; Block v. Distributing Ck>. (C. C.) 95 Fed. 978. It inures 
in the case at bar to the complainant individually, and not to her 
as a stockholder, as an additional asset of the corporation. Ail 
other relief sought, if granted, must in the end belong and corne into 
the hands of the corporation, to the advantage of the stockholders 
thereof. Cook, Corp. § 701, and cases cited; Church v. Eailroad Co. 
(C. C.} 78 Fed. 526; Whitney v. Fairbanks (C. C.) 54 Fed. 985. This 
case is clearly distinguishable from De Neufville v. Eailroad Co., 26 
C. C. A. 306, 81 Fed. 10, cited by counsel for complainant. In that 
case the relief was demanded in form in favor of the complainant 
individually, but in law belonged to the corporation of which the 
complainant was a stockholder, while in this case the treble damages 
sought by virtue of the anti-trust act would belong to the individual 
complainant, and not to the corporation of which she is a stock- 
holder. In the case of Pidcock v. Harrington, supra, Judge Coxe 
said, in relation to the anti-trust act: 

"It is clear that the right to malntain in such a suit [in equity] is not 
expressly conferred by the act. Indeed, such right is by implication denied: 
• * * First, because a prlvate person is given (section 7) the right to 
maintain an action at law; and, second, the district attorneys of the United 
States, under the direction of the attorney gênerai (section 4), are charged 
with the duty of commencing suits In equity. If it were the intention of the 
lawmakers to vest in every irresponsible individual who may deem hlmself 
aggrieved the right to invoke the drastic and far-reaching remédies con- 
ferred by the act, is It not reasonable to suppose they would hâve said so 
in unambiguous terms?" 

To the same effect is the décision of Judge Baker in Southern Indi- 
ana Exp. Oo. v. United States Exp. Co. (C. C.) 88 Fed. 659, afflrmed by 
the circuit court of appeals in 35 0. C. A. 172, 92 Fed. 1022. The 
learned district judge said: 

"The anti-trust law of July 2, 1890, has wrought no such change in the law 
as will enable the court to enforce Its provisions in favor of a private party 
by a bill in equity. Under this act, the only remedy given to any other 
party than the government of the United States is an action at law for three- 
fold damages, with costs and attorney 's fées; and the only party entitled 
to malntain a bill in equity for injunctive relief for an alleged violation of 
its provisions is the United States, by Its district attorney, on the author- 
ization of the attorney gênerai." 

Without deeming it necessary to speciflcally set ont ail of the 
grounds of demurrer of the varions défendants interposed herein, it 
may be said that the chief grounds argued by counsel were the multi- 
f ariousness of the bill, and want of equity in favor of the orator gen- 
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erally. The bfll, at great length, allèges conspiracj in restraînt of 
trade and commerce, négligence, and ultra vires acts of the directors 
of the Buffalo Scliool-Purniture Company, resulting in the déprécia- 
tion of the Talue of its stock and property. I think that the bill, 
with its inferences, sufficiently avers a conspiracy in restraint of 
trade and commerce to enable the complainant to give proof of the 
charge in support of her allégation. If thèse alleged unlawful acte 
are proven, injury has been sustained by the corporation, and there- 
fore equity will aiïord relief. This would entitle the plaintiff, as a 
Btockholder, to équitable relief. 

The objection that the bill is demurrable because it lacks equity 
fails. The défendants Oakman and Turnbull hâve flled a plea in 
addition to their demurrer. It is not strictly necessary for the court 
to pass upon the sufQciency of this plea, having corne to the con- 
clusion that the demurrer flled by thèse same défendants must be 
sustained. The court is of the opinion, howeyer, that the beneflt of 
the plea should be saved to the hearing, in accordance with the rule 
laid down in Story, Eq. PI. §§ 697, 698. The motion for a temporary 
injunction is denied. Demurrers sustained, with costs to the vari- 
ons défendants; complainant having leave to amend within 30 days. 
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RAILROAD EQUIPMENT 00. v. MERCANTILE TRUST CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. May î, 1901.) 

Nos. 870 and 886. 

1. RAILBOADS— CONTRACT FOR EqDIPMENT — CONDITIONAL SaLES. 

A contract, purporting to be a lease of equlpment to a rallroad Com- 
pany, wlilcli exécutes so-called "lease warrants," payable monthly during 
a specified tlme, and on payment of the last of such warrants is to be- 
come the owner of the equipment, Is in légal efCect a sale; the seller 
retalnlng title to the property sold as securlty for the payment of the 
price. 

8. Samb — Notes for Eqcipment — Ohio Usurt Statdtes. 

The effect of Rev. St. Ohio, § 3287, authorizing railroad companles to 
borrow money at a rate of interest not exceedlng 7 per cent., and to 
Issue bonds or notes for the same, and of section 3290, which provides 
that the directors may sell or negotiate such bonds or notes at not less 
than 75 per cent, of par, is to exempt railroad companles from the opéra- 
tion of the gênerai usury statute; and notes or lease warrants issued by 
a rallroad company for deferred payments on equipment bought are 
valid, although their amount is greater than the sum due on the prlce 
of such equipment with the légal rate of interest, but not greater than 
would hâve been required if they had borne interest at 7 per cent, and 
been discounted at 75 per cent, of par. 

8. Same— AuTHORiTT to IssuS Notes— Ohio Statutks. 

Under Rev. St. Ohio, ? 3287, which authorizes railroad companles to 
Issue bonds or notes and secure the saine by a pledge of their property 
or income, a railroad company has power to issue so-càlled "lease war- 
rants" for deferred payments on equipment, the title to which remains 
108 F.— 58 
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In -tl}.© seller untU ail such warrants are paid, and then passes to the 
comjDàny.' 

4 SAMB— OONDITIOHAI, PUBCHASE OP EqUIPMENT— RlQHTS OF SBLLBH. 

The OMo act of May 4', 1885 (82 Ohlo Laws, p. 238), relating generally 
to conditlonal sales of personal property, and requiring the seller, before 
taklng possession on condition broken, under penalty of crlmlnal prose- 
cution. to tender to the purchaser repayment of at least 50 per cent, of 
the àinonnt pald thereon, does not apply to conditlonal sales of equip- 
ment to railroad companles, which were specially provlded for by Act 
Mareh 16, 1882 (79 Ohlo Laws, p. 45), recognized as remainlng In force 
after the passage of the gênerai act of 1885 by Its amendment by Act 
April 12, 1889 (86 Ohlo Laws, p. 255). 
6. Same— FoBECiiOsuRB OF Oenkral, Mobtgaqe. 

A corporation making a conditlonal sale of equlpment to a railroad 
Company, retaining title nntll the full payment of notes given for the 
price, on the foreclosing of mortgages covering ail the property of the 
Company before full payment, Is entitled to take back the equlpment, or, 
in case the mortgagees elect to retain It, to a flrst lien thereon for the 
amount still due, without any déduction on account of expenditures made 
by the railroad company or its receiver for the préservation or improve- 
ment of such property. 

Appeal and Cross Appeal from the Circuit Court of the United 
States for the Southern Division of the Eastem District of Ohio. 

This appeal and cross appeal are from so much of a gênerai decree in a 
Consolidated rallroad-mortgage foreclosure case as awarded to the Railroad 
Equlpment Company a decree for $51,400.65 as the aggregate sum due, with 
interest upon 20 so-called "lease warrants" issued upon renewals and exten- 
sions of several equlpment contracts entered into with the predecessors of the 
Columbus, Sandusky & Hocklng Railroad Company, the mortgagor railroad 
company défendant In said Consolidated cause. The complalnant in the prin- 
cipal of the Consolidated causes, the Metropolitan Trust Company of New 
York, for the purpose of seUlng the mortgaged railroad free from ail liens 
or charges, brought In varions persons and corporations claiming liens upon 
said railroad or its equlpment. Among those thus brought in was the 
Railroad Equlpment Company. Priorlty In the proceeds of sale over the 
mortgagees and over the holders of receiver's certiflcates Issued in said cause 
was accorded to the claim of the equlpment company, except In so far as 
the proceeds of such certiflcates had been "expended in preservlng or Im- 
provlng the said equlpment," conditlonally sold to the railroad by the equlp- 
ment company or its assignors. The mortgagees in the case docketed hère as 
No. 870 appealed from so much of said decree as found any sum to be due 
to the equipment company, and the equlpment company bas, in cause No. 
886, appealed from so much of the decree as awarded to the receiver's certifl- 
cates priorlty over its claim and lien. The "lease warrants" held by the 
equipment company purport to hâve issued for rentals for equipment fur- 
nished to one or other of the railroad companles to which the présent com- 
pany has succeeded by the equipment company or some company to whose 
rlghts It has succeeded. The original and renewal contracts are very 
lengthy. They are well summarized by the court below as foUows: 

"In each of the equipment contracts under which thèse lease warrants 
were issued the company fumishing the equipment agreed to lease It to the 
railway company for the period of 60 months from a certain date. The 
value of the equlpment was stated. A cash payment of 25 per cent, or 30 
per cent, was to be made upon delivery, and the balance was to be provlded 
for in 60 consécutive monthly payments of a certain amount, each making 
the total agreed to be paid, a sum exceeding the stated value of the equip- 
ment and 8 per cent, interest thereon. The deferred payments were to be 
represented by so-called 'lease warrants,' dated in Ohio (with two exceptions, 
where they were dated New Yorlj), made by the railway company to the 
order of the equipment company, and ail payable at the city of New York 
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(with one exception), and referring to a contract of lease of eren date there- 
with. In case of default In payment of any of tlie lease warrants, the lessor 
was to hâve tlie right to take immédiate and exclusive possession, and to 
sell the same at public or private sale, and apply the proceeds to the pay- 
ment of any and ail Installments of rent for the whole of said term of 60 
months, v^hether the Installments had fallen due or not, less interest at 5 
per cent, per annum. If the proceeds were more than sufflcient to pay the 
unpaid installments of rent, with interest and expenses, then the surplus was 
to go to the railway company; but, if there was a déficit, the railway Com- 
pany was llable therefor. If the installments were ail paid, then the equip- 
ment, without further conveyance or transfer, was to become the absolute 
property of the railway company. The company defaulted on a number of 
the lease warrants, and in December, 1893, an extension agreement in re- 
gard to them was made. Thls agreement recites the fallure of the rallroad 
company to pay the lease warrants under the contraets, the forbearance of 
the equipment company to take possession, and Its wlUingness to accède to 
the request of the lessee, and to grant, upon certain terms and conditions 
hereinafter set forth, an extension of time for the payment of ail the said 
lease warrants outstanding and unpaid under said contraets, Including those 
past due and in default. The agreement provided that the equipment com- 
pany would take up the outstanding lease warrants amountlng to $116,- 
338.39, and that the railway company would pay the equipment company, 
at its office in the city of New York, as rentals or otherwise, for the equip- 
ment, a cash payment of Ç5,857, and, in addition thereto, 60 consécutive 
monthly payments of §2,347.52 each, beginnlng February 20, 1894, and end- 
Ing January 20, 1899, making in ail, for the deferred payments, $104,851.20. 
The new lease warrants were dated Columbus, Ohio, and referred to the 
contract. The lease warrants under the earlier contraets were to be taken 
up and acquired by the equipment company, and held as securlty for the 
payment of the new one, and were to continue in existence, with ail the 
rights under them, until the new contract was completed." 

E. R. Bogers, for Mercantile Trust Co. and Metropolitan Trust Oo. 
Judson Harmon, for Rallroad Equipment Co. 

Before LURTON, DAY, and SEVEEENS, Circuit Judges. 

LURTON, Circuit Judge, havlng made the foregoing statement of 
the case, delivered the opinion of the court. 

The principal défense urged against thèse claims is, that they in- 
clude Interest in excess of the interest allowed by the law of Ohio, 
and that the rallroad companles entering Into said contracta were 
corporations created under the law of Ohio, and had no power to 
agrée to pay more than 7 per cent, interest. The transactions evi- 
denced by the several equipment contraets are nothing more than 
contracta for the sale of the equipment, the title being retained as 
securlty for the purchase money. The Immense verbiage employed 
to glve thèse schemes the semblance of a leasing and rental is in vain. 
Their true character cannot be dlsgulsed. Contracting Building Co. 
v. Continental Trust Co. (decided by this court November, 1900) 108 
Fed. 1. The notes caJled "lease warrants" do not bear interest be- 
fore maturity. If the "value" stated in the original contraets be re- 
garded as the "price" for which the property was sold, thèse notes 
include interest in excess of 9 per centum per annum, and in the case 
of two of the contracta the Interest exceeds 12 per cent, per annum. 
Is such a rate of interest permlssible under the law of Ohio? 
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It is difiScuIt to add anything to the opinion of Judge Taft con- 
struing the statutes of Ohio in respect to the powers of Ohio railroad 
companies to borrow money. The opinion of that very able judge is 
contained in the record and is reported in 93 Fed. 702, 704. Upon 
this matter Judge Taft said: 

"By section 3287, Eev. St. Ohio, the défendant company was permitted to 
borrow money at a rate not exceeding 7 peu cent., and to issue bonds or notes 
for the same, and to secure them by a pledge of its property or income. By 
section 3290 it is provided that the directors may sell or negotiate such 
bonds or notes at not less than 75 per cent, of par. It bas been held by the 
suprême court. In the case of Junction K. Co. v. Bank of Ashland, 12 Wall. 
226, 20 L. Ed. 385, that section B2&0 (whlch was the first section of the act 
of the législature of Ohio passed December 15, 1852 [51 Ohio Laws, p. 280]), 
was tantamount to a repeal of the usury laws as to such companies. It is 
said that this statement by Mr. Justice Bradley, in delivering the opinion of 
the suprême court in that case, was merely obiter dlctum, and Ignored the 
effect of section 3287. It is true that the question of usury was eliminated 
from the case by the holding that the contract was a New York contract, 
but the particular language was used in discussing the question whether 
an Indiana corporation, whlch had been reincorporated in Ohio, had power, 
under the law of Ohio, to issue bonds drawing 10 per cent. Interest. The 
question was, therefore, directly presented to the court, and had to be de- 
cided, whether an Ohio corporation could, under Act Dec. 15, 1852, issue 
bonds drawing 10 per cent, interest, and the question was answered in the 
affirmative. Since that décision, Act Dec. 15, 1852, has been amended to 
Its présent form, as It appears in section 3290, which limlts the power to a 
sale or negotiatiou of Its bonds or notes at not less than 75 per cent, of par. 
Taklng sections 3287 and 3290 together, this would really restrict the bor- 
rowlng power of railroad companies to loans with annual interest at the rate 
of $7 on $75, or something more than 9 per cent. It is not claimed that the 
loans hère In controversy exceed such a rate. It is said that the case of Coe 
V. Railroad Co., 10 Ohio St. 372, 75 Am. Dec. 518, overrules the construction 
put upon section 3290 in Junction R. Co. v. Banic of Ashland. I do not think 
so. It was held in the Coe Case that the issue of bonds drawing 7 per 
cent., payable semlannually, was not a violation of section 3287, limiting the 
power of railroad companies to the issue of bonds bearing 7 per cent, or 
less, and that under section 3290 such bonds might be sold by the company 
issulng them at a discount. If this Implies that bonds drawing more than 7 
per cent, may not be Issued, it only refers to the form of the obligation, and 
not to the essence; for it is palpable that the sale by the obliger of the bond 
drawing 7 per cent, interest at a discount Is nothing more than the borrow- 
ing of money at a greater rate than 7 per cent. In the case at bar the obli- 
gations are not, on their face, obligations drawing more than 7 per cent. 
interest, and I should hesitate long to déclare them vold, either as usurious 
or as ultra vires the défendant railroad company, on a mère objection to their 
form, when the railroad company really has the power to do that whlch is, 
in eiïect, the borrowing of money at a greater rate of interest than is stipu- 
lated for in such obligations. In so far as sections 3287 and 3290 permit rail- 
road companies to borrow money at a greater rate than 8 per cent., they do 
repeal the usury laws as to such companies." 

When Judge Taft said that sections 3287 and 3290 of the Revised 
Statutes of Ohio, construed together, "restrict the borrowing power 
of railroad companies to loans with annual interest at the rate of 
seven dollars on seventy-flve dollars, or something more than nine 
per cent.," and that it was "not claimed that the loans hère in contro- 
versy exceed such a rate," he did not consider that the rate would 
be aiïected by the discount for the use of the money actually received, 
and that the rate admissible upon his construction of the statutes 
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must be found by apportionîng the discount to the time of the loan 
and adding it to the running interest. His attention was-called to this, 
but he denied a rehearing, although the rate thus determined much 
exceeded 9 per cent, upon two of the contracta involved, sajing that 
the rate thus determined did not exceed the power of the companies 
to allow under the statute. If thèse Ohio companies might bave 
made their notes bearing interest at 7 per cent., and then sold them 
at a discount of 23 per cent, to raise the means to pay for this equip- 
ment, we see no reason why they may not exécute their notes direct 
to the seller, and include therein a rate of interest which they might 
lawfully pay if the form of the transaction had been somewhat différ- 
ent. That the Ohio statutes, thus construed, permit very extor- 
tionate terms to be exacted from railroad companies must be admit- 
ted. The effect is that Ohio railroad corporations are virtually out- 
side the usury laws of the state. Every dollar of the large decree 
in favor of the Eailroad Equipment Company represents interest in 
excess of 7 per cent, upon the aggregate of the original contracts, 
when the payments made are applied to the agreed value of the 
equipment furnished, with interest at 7 per cent. We see, however, 
no escape from the conclusion that in agreeing to pay such excessive 
rates of interest the companies did not violate the usury laws of Ohio 
or exceed their corporate powers under the law of Ohio. A like re- 
suit would follow if the notes or "lease warrants" be regarded as gov- 
emed by the law of New York in respect to usury, so far as they are 
payable there. By the statute law of that state the défense of usury 
may not be made by a corporation. Bank v. Hoge, 35 N. Y. 65. 

Another view of thèse contracts bas been pressed upon us in sup- 
port of their validity. It is said that the agreed "value" fixed upon 
the equipment sold by each contract does not constitute the "price" 
at which the property was sold, and that the "price" which the rail- 
road Company agreed to pay was the aggregate of the cash payment 
and the monthly payments for which notes were given. The fact 
that the value of the property sold is stated in the agreement, and 
that the cash payment to be made is stated as a given per cent, of 
this agreed value, bas a strong tendency to indicate that the notes 
given for deferred payments include the balance of this agreed value 
plus an agreed amount as interest for forbearance. This suspicions 
appearance is not controverted by évidence tending to show that the 
value agreed upon and the price to be paid were not identical. In 
such circumstances we are not disposed to rest our affirmance of the 
action of the court below upon any other ground than that already 
given. 

The next objection is that the equipment company cannot main- 
tain a suit to recover the equipment conditionally sold without com- 
plying with the Ohio conditional sales act of 1885. Rev. St. Ohio, § 
4155. That act requires such a vendor to tender back to the purchaser 
or lessee not less than 50 per cent, of the price received. We quite 
agrée with the circuit court, and for the reasons stated in the opin- 
ion of Judge Taft, that the act of 1885 does not apply to sales of 
railroad equipment. The purchase and sale of railroad equipment by 
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conditional contracte Is regulated by the acts of Marcli 16, 1882, 
and of April 12, 1889, being sections 3378b-3378d, Rev. St. Ohio, in- 
clusive. 93 Fed. 702, 705. The title to the equipment sold under the 
contracta hère involved remained in the vendors until fully paid for. 
The interest of the railroad companies and their mortgagees was but 
an équitable interest, and subject to the terms of the conditional sale. 
The court below did not award to the equipment company a sepa- 
rate sale of this incumbered property, but directed that it should be 
sold as the property of the railroad company, and that out of the pro- 
ceeds of sale the equipment company should be paid next after costs 
and receÎTer's debts so far as such debts were created "in preserving 
or improving said equipment." We think this reseryation of priority 
to receiver's debts incurred in preserving or improving this equip- 
ment was erroneous. The purchasers were contractually obligated 
to préserve and repair the property. If they saw fit to place im- 
provements thereon, it was at their own risk. The purchasers will 
get the benefit of the improvements by the enhanced value of the 
property. Yet under this decree, if the property should sell for only 
the amount exi)ended thereon, the vendors would go unpaid, having 
been improved out of their property without their consent. The de- 
cree will be modified in this respect, and in ail others affirmed. The 
costs in No. 886 will be paid by the receiver out of any funds in his 
handa. 
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SAME v. ADLBR et al. 

(Circuit Court of Appeals, Second Circuit April 24, 1901.) 

Nos. 116, 117. 

Costs — Appkllatk Procebdings— Pbintino Beiep. 

Unless provided for by spécial rule, the cost of prlntlng 'brlefs on ap- 
peal wlU not be allowed as part of the taxable costs or dlsbursements. 

AppeaJs from the Circuit Court of the United States for the 
Southern District of New York. 

On motion to tax cost of printing brief. 

For former opinions, see 103 Fed. 948, 107 Fed. 488. 

Antonio Knaust, for appellants. 
Benno Loewy, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

FER CUEIAM. The rule in this court for many years has been 
not to allow the sum paid for printing briefs or arguments as part 
of the taxable costs or dlsbursements, except when specially pro- 
vided for by rule. In this respect the practice conforma to that 
of the suprême court. 
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NELSON T. COOPBR. 

(Carcnlt CJonrt of Appeals, Flfth Circuit May U, IflOLJ 

No. 1,00L 

\, Limitations— CoLOH of Titlb to Support Plka— Deed Namino no GRAUTiiB. 
A certlfled copy of the record of a deed whleh contains the name of 
no grantee, although a marginal entry by the clerk on such record gives 
the name of grantor and grantee, 1b Inadmissible In évidence to show 
tltle or color of title from the government In a défendant clalming un- 
der subséquent conveyances not otherwlse connected wlth the tltle of 
the patentée, to entltle such défendant to rely on the three-year limita- 
tion in Rev. St Tex. 1895, arts. 3340, 3341; and in the absence of such 
Connecting link the subséquent deeds are also Inadmissible to support 
such plea of limitation. 

t. Same— Necessitt of Plkading — Pboviiio in Rebdttal. 

Where défendant In an action of trespass to try tltle, under a plea of 
not gullty, offered in évidence an outstanding title acquired by him 
pending the suit, plalntlff was entltled In rebuttal to Introduce évidence 
to make out limitation In his favor as against such title under the flve- 
year limitation of Rev. St. Tex. 1895, art. 3342, although he did not plead 
such statute. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

A. G. Prendergast, for plaintiff in error. 
J. W. Davis, for défendant in error. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

McOORMICK, Circuit Judge. J. D. Cooper, the défendant in error, 
on February 2, 1900, brought this action of trespass to try title to 
land described in the pétition against 0. O. Nelson, Jr., the plaintiff 
in error. The essential averments in the pétition were the formai 
ones prescribed by the statute. The défendant answered by plea to 
the jurisdiction, the plea of "not guilty," and a spécial plea of the 
three-year statute of limitations. The trial resulted in a verdict and 
judgment in faTor of the plaintiff. 

The défendant submits that the trial court erred in 14 particulars, 
set out in the assignnient of errors. We do not find in any of thèse 
ground for a reversai of the judgment. The thirteenth and four- 
teenth spécifications relate to the refusai of the trial judge to give 
a requested charge on the subject of the three-year limitation, and 
his refusai or failure to give any charge on that subject. To support 
the plea of the three-year statute of limitation it was necessary for 
the défendant to hâve shown title, or color of title, from the govern- 
ment to himself. Rev. St. Tex. 1895, arts. 3340 (3191), 3341 (3192). 
The land in controversy is embraced in a grant that was made by 
the government to William H. King on July 29, 1846. The défendant 
introduced the patent evidencing this grant. He then offered a 
certifled copy of an instrument in writing in the form of a deed to 
land, perfect in every particular except that it named no grantee. 
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This paper was executed by W. H. King in the présence of two wit- 
nesses, and had been properly acknowledged and duly recorded in tbe 
deed records of the county wMch then embraced the land, in 1852. 
In the body of this writing there was no grantee named, but on the 
margin of the record, opposite the entry of this instrument, the clerk 
who made the record had written thèse words: "W. H. King to 
J. E. Craddock." Objection to the introduction of this paper as a 
deed, on the ground that it named no grantee, was sustained by the 
court. Thereupon the défendant offered in évidence, for the purpose 
of supporting his plea of the three-year limitations, 13 other mesne 
conveyances from John R. Craddock, through successive grantees, 
to the défendant. This consécutive chain of conveyance to the de- 
fendant from Craddock includes the deed from C. A. Poulson to C. 
O. Nelson, the deed from C. O. Nelson to E. Hauke, and the deed 
from E. Hauke to the défendant, — the 3 deeds which had been intro- 
duced by the plaintifl to prove a common source of title. Each of 
thèse 18 instruments, when offered by the défendant as links in a 
chain to show title or color of title, was excluded by the court on the 
objection of the plaintiff that the instniment offered as a deed from 
W. H. King to J. R. Craddock had been excluded, showing a com- 
plète link lacking in this chain of title. This action of the trial court 
was manifestly correct. The défendant had shown no title or color 
of title from the government to himself, acquired prior to the insti- 
tution of this action. There was, therefore, no basis to support the 
plea of the three-year statute of limitations, and the judge rightly re- 
fused the requested charge, and rightly refrained from giving, or re- 
fused to give, the jury any instruction on that issue, thus properly 
withdrawing it from the jury. 

It was admitted by the parties that the patentée, W. H. King, 
died on January 8, 1861, and left as his only heirs his children, C. 
M. King and Mrs. M. E. Dumble. The défendant offered in évidence 
a deed from C. M. King to G. J. Gibbs, dated July 17, 1893, and 
duly recorded July 31, 1893, purporting on its face to be given in 
considération of the sum of one dollar i>aid, and to bargain, sell, 
release, and forever quitclaim unto the grantee, his heirs and as- 
signs, ail the grantor's right, title, and interest in and to that cer- 
tain tract or parcel of land lying in the county of Bosque and state 
of Texas, embracing the land in controversy, being described as 
1,652 acres, more or less, of the William H. King survey, near the 
town of Clifton, being the same tract deeded by William H. King, 
deccaséd, to J. R. Craddock, on or about the 21st of April, 1852. 
The interest conveyed is the entire right, title, and interest in the 
said tract of land to which the grantor may be entitled as an heir 
at law of the said William H. King, deceased, and the deed recites 
that: 

"This deed Is made for the Çurpose of correcting an error in the deed from 
William H. King, deceased, to the said J. E. Crfiddoek, which said deed is 
recorded in McLennan county. * ♦ • The deed so recorded fails to show 
the name of the grantee, J. K. Craddock, and this conveyance is made for the 
purpose of correcting said omission, and to ratify and confirm the deed from 
the said William H. King, deceased, to said J. K. Craddock." 
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The défendant then introduced in évidence a deed f rom G. J. Gibbs 
to the défendant to the property in controversy, dated April 27, 1900. 
This was a quitclaim deed, and expressed a considération of f 10. In 
rebuttal the plaintiff was permitted to introduce in évidence, over 
the defendant's objection, for the purpose of making out limitation 
in tbe plaintiff's favor, the deed from C. A. Poulson to G. 0. Nelson 
for the lots in controversy, dated March 31, 1886, properly acknowl- 
edged, and recorded in the deed records of Bosque county, Tex., on 
the same day. This deed had been admitted for another purpose. 
There was in évidence undisputed testimony that C. O. Nelson had 
occupied and used the land in controversy for more than flve con- 
sécutive years next before the date of his sale to E. Hauke, and that 
he paid the taxes thereon each and every year from the time he pur- 
chased it from Poulson in 1886 until he sold it to Hauke. As ap- 
plicable to this chain of title, acquired after the bringing of this 
suit, the défendant requested the court to charge the jury that: 

"The chaln of title introduced by défendant from tlie state of Texas down 
to him shows that he is the owner of an undivided one-half of the lots sued 
for, regardiess of ail other questions in this case, and you are therefore in- 
fitructed to flnd for him an undivided one-half interest In the lots sued for, 
regardiess of ail other questions in this case." 

This request was refused. C. 0. Nelson having begun to hold 
the land in controversy on March 31, 1886, under a deed duly record- 
ed on that day, and having continuously held the same thereunder 
from that date until November 7, 1895, and regularly paid the taxes 
thereon from the time he acquired it until he sold it to E. Hauke 
on November 7, 1895, had acquired a perfect title thereto under the 
statute of flve years' limitation against C. M. King and G. J. Gibbs, 
or persons holding under eitlier of them; thus making an effective 
break in the chain of title between the original patentée, William 
H. King, and the défendant, C. O. Nelson, Jr. Eev. St. Tex. 1895, 
art. 3342 (3193). 

It is said in the tenth assignment of error that the plaintifE in 
the court below could not rely upon the statute of limitations in this 
case, because he had not pleaded the same. In the printed brief 
submitted for the plaintiff in error we flnd no référence to this tenth 
assignment, and we conclude that the learned counsel abandoned 
it. We therefore do not discuss the suggestion that, in the state 
of the pleadings in this case, the plaintiff could not rely upon the 
title acquired under the flve-year limitation by C. O. Nelson to de- 
feat the title subsequently acquired by the défendant below from G. 
J. Gibbs, further than to say that the unsoundness of this sugges- 
tion is shown by the f oUowing cases : Rivers v. Foote, 11 Tex. 671 ; 
Hannay v. Thompson, 14 Tex. 144; McSween v. Yett, 60 Tex. 183; 
Hines v. Lumpkin (Tex. Civ. App.) 47 S. W. 818. Thèse material 
issues having been correctly resolved by the court in favor of the 
plaintiff below, there remained only the issue raised by the plea to 
the jurisdiction, and the issue between the parties as to the bona 
fldes of the transactions between C. 0. Nelson, E. Hauke, and C. 0. 
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Nelson, Jr., în the respectÎTe transféra from Nelson to Hauke, and 
f rom Hauke to 0. O. Nelson, Jr. 

The eleventh error assigned is the refusai of the court to give a 
requested charge on the subject of jurisdiction. But the substance 
of the request was fully covered and more correctly expressed in the 
charge which the court on its own motion gave to the jury. The in- 
structions on the issue as to the bona fides of the transactions be- 
tween Nelson, Hauke, and C. O. Nelson, Jr., are not criticised in 
the assignment of errors, and we may assume that they were satis- 
factory to the défendant, as they are sound and suflScient. The judg- 
ment of the circuit court is affirmed. 



HAUKE V. COOPER. 

(Circuit Court of Appeals, Flfth Circuit. May 14, 1901.) 

No. 1,003. 

Res Judicata— Peksons Concludbd bt Judoment— Pbrson Promoting and 
conthollinq action. 

A decree In a suit Involving the title to land, sustainlng the validity 
of a defendant's title, is conclusive on one wbo, although not nominally 
a party, was directly interested in the subject-matter, and by agree- 
ment controUed the suit on behaU" of the adverse party through counsel 
employed by hlm, and, if suecessful, would hâve shared in the benefits 
of the decree; and the défendant Is entitled to plead such decree as an 
estoppel against the plaintiff In a subséquent action brought to recover 
the same land by one to whom such person conveyed his interest after 
the decree was entered, the question of fact as to the Interest in and 
control of the prior suit by plaintiff's grantor being one for the jury. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Thls action was instituted by J. D. Cooper, grantee of M. A. Cooper, to 
recover 258 acres of land sltuated In Bosque county, in the state of Texas. 
The common source of title was one C. O. Nelson, who was a merchant doing 
business In Cllfton, Tex., and whose property was selzed and sold at the 
suit of varions credltors. The défendant, Hauke, acquired title at a sher- 
ifC's sale, made December 30, 1895, in the suit of Baer, Seasongood & Co. 
against C. O. Nelson, under a wrlt of attachment levled on the Ist day of 
December, 1893. M. A. Cooper acquired hls title under a sale made by the 
sherlff, October 6, 1896, In the case of M. A. Cooper & Co. against O. O. Nel- 
son, under a judgment foreclosing an attachment levled January 1, 1896. 
Both Hauke and Cooper recelved sherlfC's deeds to the land In controversy, 
whlch were proiferly acknowledged and recorded. On January 20, 1900, M. 
A. Cooper sold and transferred the lands in controversy, warrantlng title 
against ail persons claiming through or under himself only, to his brother, 
J. D. Cooper, the présent plaintiff, whlch deed was duly flled for record and 
properly recorded. The real point of contest in this case Is whether or not 
the deed to Hauke, which is prior in tlme and title, Is vold, because Hauke 
was only a substltuted person for C. O. Nelson; the charge belng that the 
purchase money was furnlshed by Nelson and the title was for hlm, and it 
belng directly charged that the whole transaction by which Hauke became 
the purchaser was a consplracy between Hauke and Nelson to hinder, de- 
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lay^ and defraud Nelson's credltors. In hls flrst amendêd answer Hanke 
makes several défenses to the suit First, he suggests a fraud upon the Juris- 
diction of the court by the simulated transfer of M. A. Cooper, a citizen of 
the State of Texas, to his brother, J. D. Cooper, a citizen of the state of 
North Carolina, in order that the présent suit might be brought in the United 
States courts. He next demurs to the allégations in the plaintiff's pétition, 
because not sufficiently spécifie, and because the allégations are contradictory 
and in the alternative. He then pleads the gênerai issue, and follows that 
with pleas of the statutes of limitation of three and tour years. On the 
trial before the court and jury, and to prove an estoppel against the plain- 
tift, the défendant introduced in évidence ail the papers and record in the 
case of the J. S. Brown Hardware Company against Olaf Westgaard, O. O. 
Nelson, and B. Hauke, which was a case heard and trled in the district court 
of Bosque county, Tex., wherein, among other matters, was In issue the gen- 
aineness and valldlty of the sherifC's deed to the lands in controversy made 
to Hauke December 30, 1895, and wherein the said Hauke, party défendant, 
fully set up his title, and wherein, among others, the Provident National 
Bank of Waco Intervened and attacked the title of said Hauke on the same 
grounds as it is attacked In the présent case, and wherein, f urther, the court, 
after fuU hearing and a verdict by a jury, rendered a judgment declaring 
that the deed from the sheriff of Bosque county, ïex., to the défendant, E. 
Hauke, of date December 30, 1895, was not made for the purpose of hinder- 
ing, delaying, or defrauding the credltors of the défendant C. O. Nelson, and 
that the plaiutifC, the J. S. Brown Hardware Company, and the intervener, 
the Provident National Bank of Waco, trustée In bankruptcy of the estate of 
0. O. Nelson, take nothing as against the said Hauke by reason of the deed 
and note of Olaf Westgaard, read in évidence, and that the défendant E. 
Hauke is hereby declared to be the légal and équitable owner in fee simple 
of the land in controversy, and it is further decreed that ail the deeds and 
notes read in évidence by the plaintiff and interveners constitute a cloud 
upon the title of the défendant E. Hauke, and that, so far as the said deeds 
and notes affect the title of the said Hauke, they are hereby canceled and 
held for naught, and the cloud so cast upon hls title be, and the same Is 
hereby, removed, and that the said Hauke recover from ail the parties ail 
costs, etc. The défendant, Hauke, then introduced évidence tending to show 
that M. A. Cooper, then clalming title to the lands In controversy, which 
title was only good in case the sheriff's deed to Hauke should be declared 
fraudulent, joined with the Provident National Bank of Waco in bringing, 
filing, and prosecuting the intervention in the name of said bank in the said 
suit of Brown Hardware Company against Olaf Westgaard, Hauke, and Nel- 
son under a distinct agreement by which the counsel of the said M, A. 
Cooper should be employed and hâve charge^of the litigation, and that the 
said M. A. Cooper should pay his share of counsel fées and expenses in the 
same, and should hâve a share of the proceeds, if successful, and that, in 
pursuance thereof, said counsel of M. A. Cooper flled the intervention in the 
name of said Provident National Bank and duly prosecuted the same to 
final judgment. On the submission of the case to the jury, the défendant re- 
quested the following: "The défendant moves the court to charge the jury 
on the question of res judicata as follows: The papers in the case of the J. 
S. Brown Hardware Company against O. Westgaard et al., which was In the 
district court of Bosque county, Texas, and ail of which is In évidence be- 
fore you, show that the title of said Westgaard to the land in controversy in 
this case was litigated and settled in said suit In favor of the défendant E. 
Hauke's title to said land, and said Westgaard's title was removed as a cloud 
on défendant E. Hauke's title. Ton are further charged that the plaintiff 
got nothing by the deed from Westgaard to him in évidence before you, and 
you will therefore flnd for the défendant as to said Westgaard title, and not 
consider the said Westgaard title, or any other évidence pertaining thereto, 
in arriving at your verdict herein. On this subject of the plaintiff's claim of 
title to the land in controversy from M. A. Cooper, you are further charged 
that there is évidence before you tending to show that said M. A. Cooper 
was interested in the said suit of the J. S. Brown Hardware Company against 
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O. Westgaard et al., and that, whlle he was not In name a party to sald snlt. 
he was in fact really Interested therein, because of hls clalm to the said 
land in controversy. If you believe from the évidence that the sald M. A. 
Cooper was interested In the sald Brown Hardware Cîompany case, and that 
because o£ hls claim o( tltle thereto, 1( the Provident National Banli, who 
was an intervener in sald cause, had been successful therein, the said M. À 
Oooper would hâve been Interested in said recovery because of hls said claim 
of tltle, then he, or whatever claim of title he had thereto, would also be 
concluded by sald litigation; and, If you so believe, you will flnd for the de- 
fendant, even though the said M. A. Cooper was not in name a party to said 
suit. In this connection you are further charged that a party can be inter- 
ested In and bound by a suit, although hls name Is not used In connection 
therewlth. If he knows of the suit, is interested therein, and contribvites to 
the maintenance and support of the litigation; that If you believe, from the 
testimony, that said M. A. Cooper was interested in, liuew of, and contributed 
to sald litigation, then he would be bound thereby, and he could convey to 
the plaintlff herein no greater right than he hlmself had; and. If you so be- 
lieve, you will find for the défendant." This requested charge was refused 
by the court, and, so far as the record shows, the trial judge did not instruct 
the jury in respect to the case of Brown Hardware Company against Olaf 
Westgaard et al., nor lu relation to the connection of M. A. Cooper there- 
wlth. 

A. G. Prendergast, for plaintiff in error. 
J. W. Davis, for défendant in error. 

Before PARDEE, McCOEMICK, and SHELBY, Circuit Judges. 

After stating the facts as above, the opinion of the court was de- 
livered by PAEDEE, Circuit Judge. 

"Neither the benefit of judgments on the one side, nor the obliga- 
tions on the other, are limited exclusively to parties and their privies. 
Or, in other words, there is a nnmerous and important class of per- 
sons who, being neither parties npon the record nor acquirers of 
interests from those parties after the commencement of the suit, 
are nevertheless bound by the judgment. Prominent among thèse 
are persons on whose behalf and under whose direction the suit is 
prosecuted or defended in the name of some other person. As is 
illustrated by the case of tijistee and cestni que trust, the real party 
in interest cannot escape the resuit of a suit conducted by him in the 
name of another. The fact that an action is prosecuted in the names 
of nominal parties cannot devest the case of its real character, but 
the issues made by the real parties, and the actual interests in- 
volved, must détermine what persons are precluded from again agi- 
tating the question, and who are estopped by the previous décision. 
Whenever one bas an interest in the prosecution or défense of an 
action, and he, in the advancement or protection of such interest, 
openly takes substantial control of such prosecution or défense, the 
judgment, when recovered therein, is conclusive for and against him 
to the same extent as if he were the nominal, as well as the real, 
party to the action." Section 174, Freem. Judgm. 

Greenleaf, in his treatise on the Law of Evidence (volume 1, § 523), 
states the rule applicable to this class of cases thus: 

"tlnder the term 'parties,' In this connection, the law Includes ail who art» 
dlrectly Interested in the subject-matter and had a right to make défense or 
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to control the proceedlngs and to appeal from the judgment. Thls rlght !n- 
volves, also, the rlght to adduce testimony and to cross-examine the wit- 
nesses adduced on the other side. Persons not having thèse rights are re- 
garded as étrangers to the cause. But, to glve full eftect to the principle 
by whlch parties are held bound by a judgment, ail persons -who are repre- 
sented by the parties and clalm under them, or In prlvlty with them, are 
equally concluded by the same proceedlngs. We hâve already seen that 
the term 'prlvlty' dénotes mutual or successive relatlonship to the same 
rights of property. The ground, therefore, upon whieh persons standing In 
thls relation to the litlgatlng party are bound by the proceedlngs to whlch 
he was a party Is that they are Identlfled with him In interest; and when- 
ever thls Identlty Is found to exist ail are allke concluded. Hence ail privies, 
"vvhether In estate, In blood, or In law, are estopped from litlgatlng that whlch 
Is concluslve on him with whom they are in privity." 

The correctness of this statement bas often been affirmed by this 
court (Lovejoy v. Murray, 3 Wall. 1, 19, 18 L. Ed. 129; Eobbins v. 
City of Chicago, 4 Wall. 657, 673, 18 L. Ed. 427); and the principle 
bas been recognized in many cases. Indeed, it is elementary. Haie 
V. Fincb, 104 U. S. 261, 265, 26 L. Ed. 732; Brooklyn City & N. E. 
Co. V. National Bank of the Eepublic of New York, 102 U. S. 14, 
22, 26 L. Ed. 61; Butterfield v. Smith, 101 U. S. 570, 25 L. Ed. 868; 
Litchfleld v. Goodnow's Adm'r, 123 U. S. 549, 550, 551, 8 Sup. Ct. 
210, 31 L. Ed. 199. In the suit of Brown Hardware Company 
against Westgaard et al., and particularly ou the intervention of the 
Provident National Bank, the validity of Haulie's title to the land 
in controversy was directly in issue, and as there was évidence teud- 
ing to show that M. A. Cooper was directly interested in the sub- 
ject-matter presented in the intervention, and had by agreement 
control of the proceedlngs through counsel employed by himself, 
and had the right and opportunity to, and did, adduce testimony, 
and had the right to cross-examine witnesses adduced on the other 
side, and as J. D. Cooper, the plaintiff below, after said suit was 
concluded, derived bis title from M. A. Cooper and was in privity 
iwith him in successive relatlonship to the same rights of property 
involved in said suit, we are of opinion that the question of estoppel, 
by reason of the judgment rendered in the case of Brown Hardware 
Company against Olaf Westgaard et al., was proper for the jury's 
considération and should hâve been submitted. under instructions 
substantially as requested. 

The other matters contested in this case are in many respects the 
same as in Nelson v. Cooper (just decided by this court) 108 Fed. 
919, and we refer to the opinion in that case for our views on tbe 
assignments of error not herein speciflcally dealt with. The judg- 
ment of the circuit court is reversed, and the cause is remanded. 
with instructions to grant a new trial. 
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KESTER V. WESTERN UNION TEL. 00. 

(Circuit Court, W. D. New York. May 23, 1901.) 

Tbleobaphs— Construction of Line on Post Road— Right of Landowner 
TO Damages. 

Rev. St. §§ 5263-5268, authorizlng the construction of telegrapli Unes 
along military and post roads of the United States, on compliance with 
certain conditions, does not affect the right of a landowner to recover 
damages to whlch he is entitled for the additloual burden upon the 
fee caused by the érection of telegraph pôles upon a public highway 
whlch is a post road. 

Action at Law. On demurrer to answer. 

Arthur E. Clark, for plaintiff. 

Daniel H. McMillan and Maurice C. Spratt, for défendant. 

HAZEL, District Judge. The plaintiff has demurred to the 
amended answer served by the défendant, the Western Union Tele- 
graph Company, The demurrer is as foUows: "The plaintiff, Ben- 
jamin F. Kester, demurs to the amended answer of the défendant 
herein, verified March 7, 1899, on the ground that the facts stated 
in the answer do not constitute a défense, and that it is insufflcient 
in law upon the face thereof." This is an action at law. There- 
fore the raies of pleading in force in the state of ]^ew York must 
govern the court's détermination. Rev. St. § 914. The demurrer 
has been taken to the whole pleading. It cannot be strictly re- 
garded as applying to any separate paragraph or allégation. Hol- 
lingsworth v. Spectator Co., 53 App. Div. 291, 65 N. Y. Supp. 812, 
and cases cited. Upon the argument, however, this question was 
not raised. The attention of counsel was directed entirely to the 
suflQciency of the défense raised by the answer that the highway 
descrlbed in the complaint is a post road of the United States, that 
the défendant has complied with the requirements of sections 5263- 
5268 of the United States Statutes, and therefore the pôles of the 
défendant are rightfully located without damage to the plaintiff. 
I hâve examined the authorities cited by counsel, and am convinced 
that the plaintiff's rights are in no way affected by the statute in 
question. Atlantic & P, Tel. Co. v. Chicago, E. I. & P. E. Co., 3 
Fed. Cas. 176 (No. 632); Postal Tel. Cable Co. v. Southern E. Co. 
(C. C.) 89 Fed. 190, and cases cited. Since the argument counsel 
hâve filed authorities on the gênerai proposition of whether the 
plaintiff has any cause of action for damages. The leading case in 
this state is relied upon by complainant's counsel. Eels v. Telegraph 
Co., 143 N. Y. 133, 38 N. E. 202, 25 L. E. A. 640. The doctrine of 
that case clearly gîves the plaintiff his action hère. Nor has that 
case been affected, as to telegraph and téléphone wires upon coun- 
try highways, by any décisions that hâve been called to my atten- 
tion. In Palmer v. Electric Co., 158 N". Y. 235, 52 N. E. 1092, 43 
L. E. A. 672, the court said, after having held that electric light 
pôles were a public and highway purpose, and therefore not an addi- 
tional burden upon the fee; 
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"In the Eels Case, snpra, ejectment was brought to remove the pôles of 
a telegraph and téléphone company whlch were not nsed In any sensé for a 
Street purpose. ♦ • * Light is, as we hâve seen, an ald to travellng upon 
the highway. • * • AU of the street purposes whlch we hâve referred 
to [lighting, sewers, water mains] are clearly Incident to the highway, and 
are deemed within the grant of lands for highway purposes, whenever ne- 
cesslty for thèse uses arlses. Not so with telegraph and téléphone wires. 
They in no way préserve or improve the streets, or ald the public in travel- 
lng over them." 

Tlie demurrer is sustained with leave to the défendant to amend 
within 20 days upon payment of costs. 



OI/IVEE 7. RATMOND et al 

(Circuit Court, E. D. Wisconsin. May 15, 1901.) 

Pleading — Amendments— Iktroducikg Additional Cause of Action. 

There is nothing in the fédéral statutes or practice, nor in those of 
Wisconsin, which precludes a fédéral court sitting in that state from 
permittlng the amendment of a complaint in an action at law before 
answer to introduce an additional cause of action of the same nature, 
and growing ont of the same transaction, and whlch might hâve been 
Joined with that stated in the original complaint; and such amendment 
will be allowed, where it will be In furtherance of justice, and tend 
to prevent a multipllclty of suits. 

At Law. On application for leave to amend complaint before 
answer. 

Miller, Noyés & Miller, for plaintiff. 
Ryan, Ogden & Bottum, for défendant. 

SEAMAN, District Judge. The proposed amendment states an 
additional cause of action of the same nature and arising out of 
the same course of transactions alleged in the original complaint; 
and it is tendered, as I understand the situation, within the time 
when an amendment is allowable as of course under the state prac- 
tice. That the plaintiff could hâve united in the original complaints 
this cause of action with the one therein set up is unquestionable, 
and its introduction hère may save instituting a second action, tend- 
ing "to a multiplicity of suits, which the law abhors." Stein v. 
Benedict, 83 Wis. 603, 611, 53 N. W. 891. Its allowance would 
seem to be "in furtherance of justice" between the parties, and 
should be granted, unless it is barred by the rules of practice govern- 
ing this court. Section 2830, Eev. St. Wis. 1898, authorizes the al- 
lowance of amendments at the discrétion of the court when the 
new allégations are "material to the case," with a provision that 
an amendment "conforming the pleading or proceeding to the facts 
proved" shall "not change substantially the claim or défense." 
Counsel for the défendant contends that the rule is well settled by 
décisions of the suprême court of Wisconsin that no amendment can 
be thus allowed which introduces a "new, separate, and distinct 
cause of action," and cites Newton v. Allis, 12 Wis. 378; Stevens 
v. Brooks, 23 Wis. 196; Wheeler v. Russel, 93 Wis. 136, 67 N. W. 43; 
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Cteary V. Bennett, 65 Wis. 554, 27 N. W. 335. But in each of thèse 
cases the amendment proposed a change of the original cause of 
action, which was refused by the trial court, and such ruling was 
approved; in other words, it was not error to deny the motion under 
the circumstances disclosed. The strongest expression against such 
amendment is found in Stevens v. Brooks, supra, — that "a new anl 
différent cause of action cannot be substituted for that on which the 
action was commenced," except "under very extraordinary circum- 
stances." Yet in Packet Co. v. Shaw, 37 Wis. 655, 19 Am. Rep. 
781, and Vliet v. Sherwood, 38 Wis. 159, such amendments were 
sanctioned as just allowances, without unusual circumstances; and 
in Morgan v. Bish'op, 61 Wis. 407, 21 N. W. 2G3, the gênerai doctrine 
of liberality in that regard is clearly stated. On careful examina- 
tion of the Wisconsin cases, I am satisfied that no ruling is intended 
to deprive the courts of discrétion in the allowance or disallowance 
according to the circumstances, and that the early common-law 
doctrine against such amendments no longer prevails in this forum. 
In Tiernan v. Woodruff, 5 McLean, 135, Fed. Cas. No. 14,027, on 
review of the English and American authorities, the right to intro- 
duce a new independent cause of action is clearly upheld; and this 
décision is cited with approval in the opinion by Mr. Justice Swayne 
in Tilton v. Cofleld, 93 U. S. 163, 166, 23 L. Ed. 858, as so holding. 
The same view is maintained in Bowen v. Bank (0. 0.) 79 Fed. 49, 
and is well exemplifled in Hatch v. Bank, 78 N. Y. 487, Mason v. 
Whitely, 4 Duer, 611, and Freeman v. Webb, 21 Neb. 160, 31 K 
W. 656. Tn Bowden v. Burnham, 8 C. C. A. 248, 251, 59 Fed. 752, 
it is remarked that the right to allow amendments is conferred by 
section 954, Eev. St. U. S., and "exists quite independently of any 
State statute"; and in Erstein t. Eothschild (C. 0.) 22 Fed. 61, the 
exhaustive opinion by Mr. Justice Matthews is of like effect. I am 
of opinion, therefore, that no rule of practice stands in the way of 
this amendment, and that it is just and équitable to hâve a single 
trial of the issues tendered by both of the alleged causes of action. 
The amendment will be allowed accordingly. 



SANFORD V. WHITE et al. 

(Circuit Court, S. D. New York. May 1, 1901.) 

New Trial— Time of Motion. 

Where a cause was tried In the October term, 1899, and Judgment ren- 
dered, a motion in the October tenu, 1900, for leave to file a motion 
for new trial for fraud in the conduct of the trial, alleged to hâve been 
discovered January, 1900, cornes too late; a United States court having 
no power over its proceedings after the term at which such proceed- 
ings were had. 

At Law. 

Paul Sheldon, for plaintiff. 
Thomas L. Hughes, for défendants. 

WHEEI/EK, District Judge. This cause was tried late in October 
term, 1899, and there was a verdict, and judgment on the verdict. 
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for the défendant, Now, in this October term, 1900, the plaintifE 
has moved, on notice, for leave to file a motion for a new trial for 
fraud in the conduct of that trial, and has flled an affidavit in sup- 
port of this motion that he did not discover évidence of the fraud 
till January 28, 1900, and that he then proceeded herein at once. 
The whole of April term, 1900, has intervened. The proceeding in- 
voked seems to be for leave to file a motion nunc pro tune, which 
would be quasi pending till now, and on which the cause should be 
brought forward, and the motion now be heard. Such proceedings 
hâve prevailed in Vermont from the earliest times, founded upon 
the supervisory right of a continuous court over its own proceed- 
ings, as well of préviens as of pending terms. Scott v. Stewart, 
5 Vt. 57; Mosseaux v. Brigham, 19 Vt. 457; Franks v. Lockey, 45 
Vt. 395. And such proceedings, founded upon such supervisory right 
or upon express statutes, appear to hâve prevailed in the courts of 
New York and of other states. But this is not a form or mode of 
procédure adopted for the courts of the United States, and warrant 
for it is to be looked for in the power of those courts as such, and 
not elsewhere. Fishbum v. Railway Co., 137 U. S. 60, 11 Sup. Ct. 
8, 34 L. Ed. 585. And while the remarks of Mr. Justice Miller in 
U. S. v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93, relied upon by the 
plaintiff, give some countenance for such a proceeding in the United 
States courts, they appear to hâve been made with référence to 
relief in equity, and are to be understood as so made. Otherwise 
the universal current of authority seems to be that the supervisory 
power of the United States courts over their proceedings ends with 
the terms at which the proceedings were had. Hickman v. Pt. 
Scott, 141 U. S. 415, 12 Sup. Ct. 9, 35 L. Ed. 775; A. b: Dick Co. 
V. "Wichelman (C. C.) 106 Fed. 637. This motion must therefore 
be denied- This is done, however, for supposed want of power, as 
matter of law, and without préjudice, leaving to the plaintiiî such 
right of review or other mode of relief as he may be advised to take. 
Motion denied as matter of law, and without préjudice. 



JAMES et al. V. CENTRAL TRUST CO. OP NEW TORK et aL 

(Circuit Court of Appeals, Fourth Circuit. May 7, 1901.) 

No. 358. 

Affeal — Rkmand por Modification dp Decrbb — Remedt for MiscoNSTRtrc- 
TiON OP Opinion. 

Where tlie circuit court of appeals afflrmed a decree of a circuit court 
In certain respects, but remanded the cause for Its modification In other 
respects to conform to the court's opinion, if the circuit court errs in 
construlng such opinion the remedy is by appeal from the modifled de- 
cree, and not by mandamus. 

On Motion for Writ of Mandamus. 

Chas. Priée, for petitioners. 
A. C. Avery, for respondents. 

Before GOFF and SIMOI^TQN, Circuit Judges, and BRAWLEY, 
District Judge. 
108 F.— 59 
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GOFF, Circuit Judge. At the November term, 1899, of this court 
the case of Clemye James, administratrix of W. A. James and others, 
appellants, against the Central Trust Company of New York and 
Soutiiern Railway Company, appellees, an appeal from the circuit 
court of the United States for the Western district of North Caro- 
lina was disposed of. 98 Fed. 489, 39 C. C. A. 126. Said cause 
was remanded, with directions to modify the decree appealed from 
so as to cause it to conform to the opinion of this court then flled. 
In due time the mandate of this court issued to the court below, in 
the following wbrds: 

"It Is now hère ordered, adjudged, and decreed by this court that the 
decree of the said ch-cuit court In this case be, and the same is hereby, 
aiHnned, wlth costs, so far as it grants the injunction enjaining the further 
proseeution of the biU -whlch was flled; but the said cause is remanded to 
the circuit court of the United States for the M'estern district of North Caro- 
lina, at càiarlotte, with directions to modify the said decree in accordance 
with the opinion of this court." 

At the December term, 1899, of the circuit court of the United 
States for the Western district of North Carolina, at Charlotte, a 
proposed decree was presented to said court (Hon. H. G. Ewart, dis- 
trict judge, presiding) by counsel for the appellees in said cause, 
the object of which was to secure the modification of the decree 
referred to in the manner directed by the opinion and mandate of 
this court. The said circuit court declined to enter said decree, 
and adjourned without having made the modification required by 
the mandate of this court. Whereupon application was made to 
this court, by pétition in due form, for a mandamus requiring the 
said court to enter the decree referred to, and an order nisi was en- 
tered and served, to which answer bas been made from which it ap- 
pears that on the 23d day of April, 1900, a decree was entered in 
said cause by said judge, which he insists and which counsel for 
respondents now claim is in full harmony with the opinion of this 
court, and in entire conformity to its mandate. The insistence is 
still made by counsel for petitioners that the court below has mis- 
taken the opinion of this court, and misconstrued its mandate; 
that there was nothing left open for décision by the court below; 
and that it was simply directed to enjoin forever the further prose- 
eution of the suit that had been instituted in the state court, and 
that there are matters adjudicated by said decree that should not 
uave been determined by said circuit court, as they were not included 
in the directions of the mandate. 

A careful examination of the opinion, decree, and mandate of this 
court, in connection with the decree of the court below, leads us to 
the conclusion that the modification made by Judge Ewar-t is in fact 
a compliance with the mandate of this court, in so far as it forever 
enjoins the proseeution of the bill mentioned in the opinion and de- 
cree before aUuded to, and while his decree, so far as it concerns 
the further proceedings by Mrs. James and Mrs. Howard, with such 
other suit as they may be advised it is proper (not based upon the 
supposed rights of stockholders) for them to prosecute, refers to 
some matters not set forth in the mandate and decree of this court, 
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still we do not find it to be our duty, in this proceeding at least, 
to say that it is error, TMs court, in its opinion disposing of said 
case, said: 

"Xeittier Mrs. James nor Mrs. Howard could te said, we thlnk, to be In 
any sensé a party to the foreelosure suit or bound by It. Whatever rights 
they hâve accrued to them three years after the sale, and had no connec- 
tion whatever with the rights that were adjudlcated by the decree. It may 
be, notwithstanding anything adjudicated by that decree, that under the 
laws of North Carollna the Western North Carolina Rallroad Company was 
answerable to them for the damages for whleh they obtained their judg- 
ments, and the rallroad now in possession of the Southern Railway Com- 
pany also llable. Those are questions not litigated in the foreelosure suit, 
and which the appellees, in our judgment, could not by this supplementary 
ancillary proceeding compel Mrs. James and Mrs. Howard to bring before 
the circuit court. * • * Without passing upon any other questions ar- 
gued by counsel, and which we do not consider necessary to the décision 
of the case before us, we hold that the injunction, so far as it enjoins the 
further prosecution of the bill which was filed, should be continued, and 
the decree, so far as it grants that injunction, should be afflrmed, but that 
the decree should be so modifled as not to prohibit Mrs. James and Mrs. 
Howard from proceeding as they may be advised with any other suit not 
based upon the supposed rights of stocliholders with respect to enforcing 
their judgraent claims. The cause is remanded, with directions to modify 
the decree in accordance with this opinion." 

Therefore, to a certain extent, the judgment and discrétion of the 
lower court was aslced for, and relied upon, by tliis court. As we 
liave said, it appears that ail the positive requirements of the man- 
date hâve been respected, and it is, we think, quite clear that if in 
the other provisions of tlie decree made in an effort to comply with 
the opinion of this court, taljen in connection with the record of 
the case, a mistake in récital has been made, or an error of judg- 
ment committed, the writ of mandamus is not the remedy, but that 
an additional appeal must be sued eut to correct the same. That 
it was proper for the circuit court to examine the opinion of this 
court for the purpose of ascertaining what was intended by the man- 
date is without question, and if that court erred in disposing of the 
matters remanded to it by this court, not specifled in the mandate, 
the remedy is by appeal, and not by mandamus. In re Sanford 
Fork & Tool Co., 160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; Hinck- 
ley V. Morton, 103 U. S. 764, 26 L. Ed. 458; Mason v. Pewabic Co., 
153 U. S. 361, 14 Sup. Ct. 847, 38 L. Ed. 745; Supervisors v. Kenni- 
cott, 94 U. S. 498, 24 L. Ed. 260. Writ of mandamus denied. 



MULQUEEN et al. v. SCHLICHTER JUTE CORDAGE CO. 

(Circuit Court, B. D. Pennsylvanla. May 14, 1901.) 

FBDBKAii Courts— JuRisDiCTioN — Equitable Défense in Action at Law. 

A fédéral court cannot entertain a purely équitable défense In an 
action in ejectment, and, the matter belng jurisdictional, the court is 
bound to take notice of it, although no objection Is raised by the parties. 

Ejectment. On motion by défendant for judgment non obstante 
veredicto. 
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Henry P. Cochrane, for plaintifls. 
Kinley J. Tener, for défendant. 

J. B. McPHERSON, District Judge. The principal question raised 
and argued upon this motion caanot be considered by a fédéral court 
in tMs action. The plaintiffs hâve a complète légal title to an undi- 
Tided ^/«i of the land described in the writ, and, for the prés- 
ent, this title must prevail. The défense set up is purely équi- 
table, and, while it would be admissible in a Pennsylvania court, 
it cannot be entertained by a court of the United States in an action 
at law. The précise point was decided in Kobinson v. Campbell, 3 
Wheat. 212, 4 L. Ed. 372. See, also, Montejo v. Owen, 14 Blatchf. 
324, Fed. Cas. No. 9,722; Snyder v. Pharo (C. C.) 25 Fed. 398; and 
Kircher v. Murray (C. C.) 54 Fed. 626. As the point is jurisdictional, 
I am bound to take notice of it upon my own motion, even although 
it was not raised by the parties themselves: Terry v. Davy (C. C.) 
107 Fed. 50. 

The motion îs refused, and judgment will be entered upon the 
verdict in favor of the plaintifl. 



MEXICAN CENT. EY. 00., Limited, y. CONWAY. 

(Cil-cuit Court o£ Appeals, Fifth Circuit. April 28, 1301.) 

No. 1,023. 

Master and Sbevant — Action for Injory op Sbktant — Direction of Ver- 
dict. 

Where facts, as well as their bearing upon the injury of an employé, 
were in issue in an action to recover from the master for such injury, 
and the évidence was conflicting, the court properly declined to direct 
a verdict. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

T. A. Falvey and Waters Davis, for plaintiff in error. 
Millard Patterson and C. N. Buckler, for défendant in error. 

Before PASDEE, McCOEmOK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. The case, as presented in the circuit 
court, is fairly stated in the opening of the judge's charge to the 
jury, as follows: 

"This suit was brought to recover damages of the défendant. The acci- 
dent which resulted In the plaintiff's Injuries occurred In the republic of 
Mexico on September 20, 1899. At the time of the accident the plaintiff was 
a train conductor in the employment of the défendant, and was ridlng In the 
caboose attached to the englne when the derailment occurred. One P. T. 
Lavelle was the engineer in charge of the locomotive at that time. Briefly 
stated, the plaintiff elaims: (1) That the engineer, Lavelle, was an Incom- 
pétent employé, and that his injuries were the direct resuit of his ineompe- 
tency, In that Lavelle recklessly ran the engine at a dangerous rate of speed 
down a mountain grade, and while so running the englue and caboose 
jumped the track, and injured the plaintiff; (2) that the triple valve of the 
caboose was defective and out of order, and It was, therefore, impossible 
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for hlm to use the air brake for the purpose of stopplng the rapMly runnlng 
train." 

At the close of the évidence the défendant below requested an in- 
struction to the jury to flnd for the défendant, which request was 
refused. From an adverse verdict and judgment this writ of error 
was sued eut. 

The only error assigned is the refusai to give the gênerai charge, 
and in the assignments of error the following reasons why it should 
hâve been granted are given: 

"That the proof showed that plaintiff was Injured through the négligence 
of one Lavelle, a fellow servant of plalntifC; that the issue made by plaintiff, 
and the theory upon which said suit was tried was that défendant had notice 
of the incompetency of said Lavelle by reason of his gênerai réputation 
among the employés of défendant, whereas such gênerai réputation among 
the employés of défendant, if sufficlent to brlng notice to the oltlcers of de- 
fendant, was sufBclent to brlng notice to the plaintiff in thla suit, who was 
worklng with said Lavelle as the conductor on the train of which Lavelle 
was the englneer, plalntifC havlng falled to elther allège or prove that he 
dld not lînow of the incompetency of said Lavelle, or of hls réputation, at 
the time he went out wlth said Lavelle upon the trip in which said accident 
occurred." "That ttie négligence of said englneer, Lavelle, in operatlng his 
train rapldly was the proximate cause of plalntlfC's injury, and the condition 
of the triple valve on plaintlff's caboose was a matter and thlng too remote 
and disconnected from the cause of the accident to warrant a recovery on 
that aceount, under the proof In thls case; and for the reason that the In- 
Bufflciency of said triple valve and the alr-brake appllance on the caboose 
wherein plalntlfï was riding had been for a long time, to wit, for 10 or 12 
days before the accident, as shown by plalntiff's évidence, and was at the 
time of the accident in which plaintiff was injured, out of repalr; and that 
plaintiff had repeatedly given notice of the condition of said triple valve, 
and the employés of défendant had had ample time to flx the same, but had 
falled to do so, and plaintiiï knew at the time he went out on said run and 
was Injured that said triple valve had not been repalred; and therefore 
plalntllï assumed the rlsk of Injury by reason of the condition of said triple 
valve." "That under the facts and pleadings presented by plaintiff hereln, 
the same showing that plaintiff assumed the risk of damage and injury 
occurrlng through the négligence of said Lavelle by not reportiug said La- 
velle to défendant as incompétent, plaintiff being charged with notice of 
hls incompetency through the gênerai réputation that he himself proved and 
showed existed, and that plaintiff also assumed the risk of Injury on aceount 
of the triple valve and its condition, for the reason, as pleaded by hlm, and 
as shown by testimony offered by plaintiff, said triple valve had been out of 
order for a number of days, and was reported by hlm a number of times; 
that défendant had sufflcient time and opportunity to repair the same, and 
that plaintiff knew at the time of said run that said valve had not been 
repalred." 

In the foregoing reasons it is assumed that the incompetency of 
Lavelle was the sole cause of the disaster; that such incompetency 
veas previously brought to the attention of the railway company ouly 
through Lavelle's gênerai réputation among the railway employés; 
that the plaintiiï below was charged with knowledge of Lavelle's 
incompetency through said gênerai réputation, and, as he did not 
report him to the railway company as incompétent, he thereby as- 
sumed ail risks of damage and injury occurring through the négli- 
gence of Lavelle; that the insufïiciency of the triple valve and the 
air-brake appliance on the caboose was too remote a cause to hâve 
any effect on the disaster; and that, as the plaintiff below knew, at 
the time he went on the run and was injured, that the promises to 
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repair, the valve had not been carried ont, he assumed ail risks in 
relation thereto. Kone of thèse assumptions are well-founded. The 
plaintiff, in his pétition, charged that I^velle v?a8 incompétent, care- 
less, and reckless, and that the fa et was known to the railway Com- 
pany, or might hâve been known by the use of reasonable diligence, 
and that the same was not known to the plaintiff. Under this issue 
the competency of Lavelle was contested, and, while the plaintifE 
below put on three witnesses who swore that he was incompétent, 
and that his gênerai réputation was bad, the défendant railway Com- 
pany put on six witnesses, who, in the main, testifted that he was a 
compétent engineer, and that his gênerai réputation was good. The 
plaintiff below also offered évidence tending to show that Lavelle 
had been laid off by the railway company for drunkenness, and that 
his incompetency in that respect had been directly reported to the 
super ior offlcers of the railway company; and this was contested by 
counter évidence. There was évidence tending to show that the 
plaintiff below did not know that Lavelle was incompétent in fact, 
or had that gênerai réputation. Mnch évidence was adduced pro 
and con as to the defects of the triple valve, and its value and use, 
and the use of the air-brake appliances in connection with stopping 
trains, and bearing on the question of neglect of the railway com- 
pany in not keeping the said valve and appliances in working order. 
The court below properly declined to assume that ail thèse disputed 
matters were established by undisputed évidence, and to résolve 
them so as to fit in and harmonize with one aspect of the railway 
company's défense. The case was properly submitted to the jury, 
and the judgment of the circuit court is alïirmed. 



LOUISVILLE & N. E. CO. v. STUBER. 

(Circuit Court of Appeals, Sixth Circuit. May 7, 1901.) 

No. 881. 

1. Masteb and Servant— Négligence of Fellow Servant. 

The gênerai rule is that a master is not liable for an injury sustalned 
by one servant through the négligence of another In the same gênerai 
service, In the absence of négligence of the master in respect to those 
duties which he Is unlversally regarded as having assumed toward his 
servants, such as the obligation to exercise care In the sélection of 
those to be associated with hlm, or of a place to carry on his work, 
and proper tools or materials with which he Is to do it; and there is 
no sanction in the eontroUing authorities for taking a case ont of the 
gênerai rule of nonliabllity for the négligent acts of another servant 
by reflned distinctions as to who are fellow servants based upon the 
subordination of one servant to another or upon the clrcumstance that 
two servants are engaged in différent departments of a common service. 

S. Bame— Injurt of Servant. 

The principle underlying those décisions whlch hold a master liable to 
a servant for the négligent acts of another servant in a separate and 
distinct department of the service is that a servant only assumes the 
risk from the négligence of those so closely associated with him that he 
Is presumed to hâve contracted with référence to such risk; and where 
the duties of an employé are such that he Is constantly subjected to 
risk of injury from the négligence of other employés, although in a dif- 
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ferent department, such prlnciple does not apply, but as to hlm such 
other employés are fellow serrants, -within the rule whlch exempts the 
master from liability for thelr négligence resulting in his injury. 
8. Samb— Railkoad Emplotes— Thainmek and Employés Riding in Coobse 

OF DUTY. 

Plaintiff was foreman of water supply on a division of defendant's 
railroad, his business being to supervise tlie tanïs and pumplng ma- 
cbioery at the water stations on such division, and to keep tbe same in 
repair. In the performance of his duties he was required to ride over 
the road from station to station, and was fumished with a pass good 
on ail trains. While so riding on a detached engine to a station where 
his services were required, he was Injured in a collision caused by the 
négligence of the engineer in charge of such engine. Eeld, that he was 
not a passenger, but was a fellow servant of the engineer, for whose 
négligence causing his Injury défendant was not liable.i 

In Error to the Circuit Court of tke United States for the West- 
ern District of Tennessee. 

John W. Judd, for plaintiff in error. 

J. N. Thomason, for défendant in error. 

Before LUETON and SEVERENS, Circuit Judges, and CLARK, 
District Judge. 

LUETON, Circuit Judge. The défendant in error, William Stu- 
ber, sustained a severe injury through the négligence of an engineer 
in charge of a detached engine upon which he was riding. Both 
the engineer and Stuber were at the time in the service of the rail- 
road companj. There was a judgment upon a verdict for défend- 
ant in error. 102 Fed. 421. 

This case turns upon the single question as to whether the nég- 
ligent engineer and Stuber were fellow servants, The facts were 
undisputed, and were as follows: Stuber for many years had been 
the "foreman of water supply" upon an extensive division of the 
railroad of the plaintiff ia error, receiving |80 per month. His busi- 
ness was to supervise the water tanks and pumping machinery at 
the many water stations within his division, keeping same in good 
repair, and in condition to furnish water for the proper movement 
of trains. In the discharge of his duties he was obliged to pass 
frequently from one water station to another, and was authorized 
by a superintendent's order or pass to travel free upon any and 
ail trains, and to stop them, when necessary, at any tank. To an- 
swer a call to repair the pumping machinery at Humboldt, Tenu., 
Stuber boarded a detached locomotive at Guthrie, Ky., bound down 
the road. Through the négligence of the engineer in sole control 
of this engine, a collision occurred at Clarksville, Tenu., with a 
train, whereby Stuber sustained a severe personal injuiy. The 
learned circuit judge was of opinion that the relation of fellow 
servant did not exist between défendant in error and the engineer, 
through whose négligence he had been injured, and instructed the 
jury to return a verdict against the plaintiff in error. A request 
to instmct the jury to find for the railroad company upon the ground 

1 Injuries to servant while not on duty, see note to Bllsworth y. Methe- 
ney, 44 C. C. A. 489. 
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that the engîneer and Stuber were fellow servants was denîed. The 
charge given and the request denied hâve been assigned as error. 
There is no statute in Tennessee deflning fellow servants. The 
question is, therefore, one to be determined upon common-lav? prin- 
ciples, Under the décisions of the Tennessee suprême court, the lia- 
bility of a railroad company to one servant who has sustained in- 
jury through the négligence of another has been madè to dépend 
Tipon the subordination of the one to the other, as well as upon re- 
flnements in respect to différent departments of service. Eailroad 
Co. V. Carroll, 6 Heisk. 347, 364; Railroad Co. v. Bowler, 9 Heisk. 
866; Railroad Co. v. Lahr, 86 Tenu. 335, 6 S. W. 663; Mining Co. 
V. Davis, 90 Tenu. 711, 719, 18 S. W. 387; Railroad Co. v. De Ar- 
mond, 86 Tenn. 73, 5 S. W. 600, 6 Am. St. Rep. 816; Railroad Co. 
V. Martin, 87 Tenn. 398, 10 S. W. 772, 3 L. B. A. 282. The ques- 
tion is, however, not one of local law to be settled by the décisions 
of the highest courts of the state in which the cause of action arose, 
but one of gênerai law. So far as the suprême court of the United 
States has authoritatively determined the law applicable to such a 
case, it is the duty of this court to follow the law thus determined. 
But, so far as the question has not been thus authoritatively settled 
by that court, the common law applicable is to be determined by a 
considération of ail the authorities bearing upon the relation of 
master and servant. Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. 
et. 914, 37 L. Ed. 772. There is no authority for regarding Stuber, 
while being carried to his work by his employer, as a passenger. 
To discharge the duties of his peculiar employment, it was neces- 
sary that he should be carried from one place of work to another, 
as occasion should require. His transportation to and from his 
work was part of his contract of service, and while being thus trans- 
ported he was as much in the service of the company as when 
engaged în the repair or construction of a water tank or pump. 
He was traveling at the time under a single contract of service, 
and his right to be carried free to and from his work is inséparable 
from the contract to do the work, and no valid ground exists for 
saying that he paid his own fare, or was in any sensé a passenger. 

The rule is now well settled that railway employés, while being 
carried, as part of their contract of service, to and from their place 
of work, are fellow servants, and not passengers. Thus, in Gillshan- 
non V. Railroad Corp., 10 Cush. 228, laborers being carried to and 
from their work upon a gravel train were held not to be passengers, 
but fellow servants of those operating the train. In Seaver v. Rail- 
road Co., 14 G-ray, 466, a carpenter, whose business it was to repair 
bridges and fences along the line of railroad, injured while being 
carried free to a place of work, was held to be a fellow servant, and 
not a passenger. In Ryan v. Railroad Co., 23 Pa. 384, a laborer on 
a gravel train was injured through the négligence of the conductor 
or engineer while being carried from his résidence to his place of 
work. Held, that there could be no recovery. In McQueen v. Rail- 
way Co., 30 Kan. 689, 1 Pac. 139, a bridge painter, while being 
transported over the road to discharge the duties of his place, was 
held not to be a passenger. In Railroad Co. v. Smith, 14 0. 0. A. 
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509, 6T Fed. 524, 31 L. R A. 321, it was held that a civil engineer, 
charged with the duty of looking after the maintenance of bridges, 
trestles, and water tanks, was not a passenger when traveling over 
the road in discharge of his duties. In Tomlinson v, Eailroad Co., 
38 G. C. A. 148, 97 Fed. 252,— an opinion by the circuit court of ap- 
peals for the Eighth circuit, — it was held that a bridge builder and 
repairer, whose duties called him to various places on the Une of 
the railroad company employing him, was not a passeuger when 
being carried over the road to place of work, but a fellow servant 
with those operating the train to which his car was attached. To 
the same effect are the cases of Tunney v. Railway Co., L. K. 1 C. P. 
291; Ross v. Eailroad Co., 5 Hun, 488, afQrmed in 74 N. Y. 617, and 
cited in 95 N. Y. 272; Russell v. Railroad Co., 17 N. Y. 134; Vick 
V. Eailroad Co., 95 N. Y. 267, 47 Am. Eep. 36; Abend v. Railroad 
Co., 111 111. 203, 53 Am. Rep. 616; Kumler v. Eailroad Co., 33 Ohio 
St. 150. On this record there can be no question as to the right of 
the défendant in error if he had been injured while traveling for 
a purpose disconnected with his employment. He was not so trav- 
eling. The cases of Doyle v. Eailroad Co., 162 Mass. 66, 37 N. E. 
770, 25 L. R. A. 157; Doyle v. Eailroad Co., 166 Mass. 492, 44 N. 
E. 611, 33 L. E. A. 844; McNulty v. Eailroad Co., 182 Pa. 479, 38 
Atl. 524, 38 L. R. A. 376; and State v. Western Maryland R. Ce, 63 
Md. 433, — are cases in which it appeared that at the time of the 
injury the employé was not in the service of the company, but was 
traveling for his own purposes, and therefore a passenger. The 
learned trial judge and the counsel for the défendant in error seem 
to place the liability of the railroad company upon the theory thaï 
only those servants engaged in the same department of the service 
of a commou master are to be regarded as fellow servants. 

Stuber, it is said, had nothing to do with the actual movement 
of trains or engines, and was, therefore, in a différent department 
of service. The ground upon which those courts proceed which hold 
an employer liable to his servants for the négligent acts of other 
servants in a sépara te and distinct department is that the servant 
only accepts the risk of the négligence of those so closely asso- 
ciated with him as that he may be supposed to hâve contracted with 
référence to the possibility of their négligence, they coming through 
such association to some extent under his influence. Railroad Co. 
V. Carroîl, 6 Heisk. 348, 362, et seq.; Shear. & E. Neg. (5th Ed.) 
§§ 237, 238. But under this rule it is difficult to see its application 
hère. If Stuber had been hurt by those engaged in operating a 
train or locomotive while he was repairing a tank or pump on the 
side of the track, he might with more plausibility hâve urged that 
he could not foresee, when accepting employment, that he would be 
exposed to the négligence of servants operating trains. But in the 
case of Morgan v. Eailway Co., L. E. 1 Q. B. 149, the plaintiff was 
employed by the railway company to do work as a carpenter, He 
was injured while standing on scaffolding at work on a shed close 
to the line of railway, and was injured by the carelessness of some 
train hands in shifting a locomotive on a turntable so that it struck 
a ladder supporting the scaiîolding, by which means the plaintiff 
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was hurt. It was held that the plaintiff could not recoTcr, havîng 
beea injured by a fellow servant PoUock, 0. B., said: 

"It appears to me that we should be lettlng in a flood of Utigatlon were 
we to décide the présent case in favor of tlie plaintiff. For, if a carpenter's 
employaient la to be distlngnlshed from that of the portera employed by the 
same company, it wlU be sought to split up the employés in every large 
establishment Into différent departments of service. Although the common 
object of this employment, however différent, is but the furtherance of the 
business of the master, yet It might be said that no twô had a common im- 
médiate object. This shows that we must not overrefine, but look at the 
common object, and not at the common immédiate object." 

In the case at bar Stuber's employment required him to pass over 
the Une of railway continuously upon ail kinds of trains. Thus 
he was brought continuously in contact with those operating the 
trains, and must, upon the association rule, be regarded as having 
foreseen that he would be exposed, at least while being carried to 
and from his place of work, to the négligence of those operating 
trains. The gênerai rule is that the master is not liable in the 
absence of négligence in respect to those duties which he is uni- 
versally regarded as having undertaken; such as the obligation 
to exercise care in the sélection of those to be associated with him, 
or of a place to carry on his work, and proper tools or materials 
with which to do it. In the décisions of the suprême court we iind 
no sanction for taking a case out of this gênerai rule of nonliability 
for the négligent acts of a fellow servant by reflned distinctions as 
to who are fellow servants, based upon the subordination of one 
servant to another, or upon the circumstance that two servants are 
engagea in différent departments of a common service. Thus, in 
Steamship Co. v. Merchant, 133 U. S. 375, 10 Sup. Ct. 397, 33 L. 
Ed. 656, the department theory was repudiated in respect to those 
in service upon the same steamship, and the ship's carpenter held 
to be the fellow servant of the stewardess, though in distinct de- 
partments. In Eailroad Co. v. Hambly, 154 U. S. 349, 360, 14 Sup. 
Ct. 983, 986, 38 L. Ed. 1009, 1013, a section hand was held to be 
the fellow servant of those engaged in operating trains. Mr. Jus- 
tice Brown, in delivering the opinion of the court, said: 

"To hold the principal liable whenever there are gradations of rank be- 
tween the person receiving and the person causing the injury, or whenever 
they are employed in différent departments of the same gênerai service, 
would resuit in frittering away the whole doctrine of fellow service. Cases 
arising between persons engaged together In the same Identical service — as, 
for instance, between brakemen of the same ti-ain or two seamen on the 
same ship — are comparatively rare. In a large majorlty of cases there is 
some distinction either in respect to grade of service or in the nature of the 
employments. Courts, however, bave been reluctant to recognlze thèse dis- 
tinctions uniess the superiorlty of the person causing the injury was such 
as to put him rather in the category of principal than of agent, — as, for ex- 
ample, the superlntendent of a factory or railway; and the employments 
were so far différent that, although paid by the same master, the two serv- 
ants were brought no further In contact with each other than as if they 
had been employed by différent prlncipals." 

In Railroad Co. v. Conroy, 175 U. S. 323, 328, 20 Sup. Ct. 85> 44 
L. Ed. 181, Eoss' Case, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787, 
was expressly overruled, and the last vestige of authority for sup- 
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posing that the master's liability depended upon tïe nonsubordina- 
tion of the injured servant to the one negligently inflicting the in- 
jury disappeared. Distinctions based upon gradations of rank and 
service in separate departments stand upon tlie same misconcep- 
tions as to the ground upon whicli a master's responsibility to his 
rjervant at common law rests, Thus Shaw, G. J., in Farwell v. Rail- 
road Corp., 4 Metc. 49, 38 Am. Dec. 339, replying to th.e argument 
which had been advanced in favor of limiting the exemption of the 
master to his servants to injuries resulting from the négligence of 
those directly associated with the injured servant, said that the. 
argument in favor of the distinction rested "upon an assamed prin- 
ciple of responsibility which does not exist. The master, in the 
case supposed, is not exempt from liability because the servant has 
better means of providing for his safety when he is employed in 
Immédiate connection vrith those from whose négligence he might 
suiïer, but because the implied contract of the master does not ex- 
tend to indemnify the servant against the négligence of any one 
but himself; and he is not liable in tort, as for the négligence of 
his servant, because the person suffering does not stand towards 
him in the relation of a stranger, but is one whose rights are regu- 
lated by contract, express or implied." In Eailroad Co. v. Conroy, 
cited above, this reasoning was appTOved, and the rule touching the 
master's responsibility to his servants was thus stated for the court 
by Justice Shiras: 

"Unless we are constrained to accept and follow the décision of this court 
In the case of Hallroad Co. v. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787, 
we hâve no hésitation in holding, both upon principle and authorlty, that the 
employer is not liable for an injury to one employé occasioned by the négli- 
gence of another engagea In the same gênerai vmdertaking; that It is not 
necessary that the servants should be engaged in the same opération or par- 
ticular worl:; that it is euough, to bring the case wlthin the gênerai rule of 
exemption, if they are in the employment of the same master, engaged in 
the same common enterprise, both employed to perform duties tending to 
accomplish the same gênerai purposes, or, in other words. If the services of 
each in his particular sphère or department are directed to the accomplish- 
ment of the same gênerai end; and that, accordingly, in the présent case, 
upon the facts stated, the eonductor and the injured brakeman are to be con- 
sidered f ellow servants within the rule." ; 

Applying this principle, it is clear that Stuber and the engineer, 
through whose négligence he was hurt, were servants of a common 
master, and, though not engaged "in the same opération or par- 
ticular work," they were both employed to perform duties "tending 
to accomplish the same gênerai purposes." The services of Stuber 
in supplying trains with water were just as important to the proper 
movement of trains as those of the engineer upon a locomotive. 
The services of each in his particular sphère were directed to the 
accomplishment of the same gênerai end. They were, therefore, 
fellow servants, without regard to the intimacy of their association, 
though, as we hâve already seen, the duties of Stuber were such 
as to require that he should be constantly carried to and from his 
work by those engaged in the opération of trains and engines. The 
failure to instruct for the plaintiff in errer was Un errer, for which 
the judgment must be reverse!. 
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In re WEST. 

(Clrcnlt Court of Appeals, Second Circuit May 7, 1901.) 

No. 145. 

Bankruptct — Involuntart Pkoceedings— Buedbn op Peoof as to Insolvkn- 

CY. 

Under Bankr. Act 1898, f 3, where a pétition in Inroluntary bank- 
ruptcy is based on subdivision 1 of the section, alleging a transfer of 
property witli intent to hlnder and delay creditors, the solvency of tlie 
alleged banlirupt Is a matter of défense, and tlie petltioners need not 
prove Insolvency. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal from a judgment of the district court of the 
United States for the Southern district of New York, whereby, upon 
a proceeding in involuntary bankruptcy at the instance of a suffi- 
cient number of creditors, James West was adjudged bankrupt. 
The Trenton Oil-Cloth & Linoléum Company, an attaching créditer, 
answered and defended against the pétition. 

E. P. Lyon, for appellant. 
L Gainsburg, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The act of bankruptcy whîch was 
most speciflcally stated in the involuntary pétition was alleged as 
f ollows : 

"On or about the 28th day of August, 1900, the sald James West conveyed, 
transferred, and disposed of ail of hls sald stock of goods, or a portion 
thereof, to or by way of certain auctioneers, having thelr place of business 
in Worth street, borough of Manhattan, New York City, for a sum mueh less 
than the costs or value thereof, with the purpose and jntent to hinder, delay, 
and defraud his creditors, and to prevent them from participating In his 
estate and assets In accordanee with the provisions of said act of congress." 

It was proved that West was a carpet dealer in Hudson street, 
in New York City, and on the morning of the day on which the 
goods were removed he told two of his employés, on their way to his 
store and a few doors therefrom, to "get their tools and get out." 
This was the first notice of a prtfposed change. They went to the 
store, and found men inside and trucks outside, into which the en- 
tire stock of goods was being removed, and in which it was carted 
away to an auction store, where it was soon after sold for |4,000; 
and the money was paid to West, who transferred some real estate, 
mostly in the neighborhood of Peekskill, to his brother, upon a paroi 
trust for the creditors of James West, and disappeared. The op- 
posing creditor offered no testimony on the subject of West's sol- 
vency. From the testimony it sufiûciently appears that the alleged 
bankrupt, without previous notice to his brother, with whom he 
seems to hâve been intimate, or to his employés, removed his stock 
of goods to an auction store, where they were sold; that he received 
and kept the avails, and conveyed, without considération, his real 
estate to his brother, with instructions to hold it in trust for his 
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credîtors; and that lie thereupon left hîs wife and children and 
disappeared. There was testimony to show that the stock was sold 
for much less than its value. His conduct conclusively shows an 
intent to liinder and delay his creditors, and the act of bankruptcy 
was clearly proved. 

Two objections are urged against the validity of the decree, the 
first being that the petitioners did net prove the insolvency of West. 
It is not necessary for the petltioning creditors to prove the insol- 
vency of the bankrupt, when the alleged act of bankruptcy is that 
contained in subdivision 1 of section 3, which is, in substance, the 
conveyance of property with intent to delay or hinder his creditors; 
for by paragraph "c" of the same section solvency at the time of 
flling the pétition is made a défense to proceedings in bankruptcy 
instituted under subdivision 1, and the burden of proving solvency is 
on the bankrupt. This burden devolved upon the opposing creditor. 
The construction of the provision of section 3 in regard to the nec- 
essary allégations and the défenses in a pétition in involuntary bank- 
ruptcy was examined by the suprême court in West Co. v. liea, 174 
U. S. 590, 19 Sup. et. 886, 43 L. Ed. 1098. The only approach to the 
subject of solvency which the opposing creditors made was upon 
the cross-examination of the brother of James West, and resulted 
in nothing. 

The second objection is of a jurisdictional character, — that, while 
the averments in the pétition were suflicient, there was no proof 
that the unsecured claims of the petltioning creditors amounted to 
|500. The attorneys for the respective parties stipulated in writing 
that the petitioners and answering creditor are, and eaeh was at 
the time of the commencement of this proceeding, creditors of James 
West, but the stipulation was silent in regard to the amount of their 
claims. It was undoubtedly supposed by the district judge, from 
the silence of the parties, that no question was to be made on this 
subject ; but the question is now made, apparently for the iirst time, 
that, while the answer compels the petitioners to make proof of an 
indebtedness, the stipulation does not admit the requisite amount. 
There is a technical defect, resulting from the omission in the stip- 
ulation; and the judgment must be reversed, and the case must be 
remanded to the district court, with liberty to that court to take, 
upon a proper application for that purpose, new proofs upon the sub- 
ject of the amount of the petitioners' unsecured claims, and, if the 
requisite amount is proved, to reinstate the decree. The decree 
of the district court is reversed, without costs, and the case is re- 
manded to that court, with liberty to take further proceedings and 
receive new proofs in accordance with the foregoing opinion. 
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In re DI SIMONB.t 

Plstrict Court, E. D. Louisiana. March 2, 1901.) 

No. 13,641. 

1. AiiiENs— Décision op Immigration Officbbs— Rktik-w of Juhtsdictionai, 

Questions. 

The finallty and concluslveness of a décision of immigration officers 
refusing a person entry Into tlie United States, and orderlng tiis dé- 
portation, dépend upon the jurisdlctioual question wlietlier such person 
Is in law and fact an alien immigrant; and, where he claims a status 
of citizenship under the naturalization laws of the United States, the 
courts hâve jurisdlction to détermine such claim, notwithstanding Its 
adverse détermination by the executive officers of the government. 

2, Same— Habeas Corpus Proceedings— Issues and Proof. 

Petitiouer, a chlld, applied to the circuit court for a writ of habeas 
corpus, alleging that she was illegally held by respondent, the collecter 
of the port, who was about to déport her to Italy. She elalmed rights 
of citizenship on the ground that her father and mother were résidents 
of the United States, and her father, before sending for her, had taken 
out hls first citizenship papers. Respondent in his answer alleged that 
petitloner was an allen immigrant, and that It was his duty to déport 
her, under Act March 3, 1891 (1 Supp. Eev. St. [2d Ed.] c. 551), because 
It was dlsclosed, on légal and proper oflacial authority, that she had 
trachoma, whlch was "a loathsome or a dangerous contagious disease." 
Petitloner offered évidence in support of her pétition, but no évidence 
was introduced by respondent. Certain papers were, however, pinned 
to his answer, and referred to thereln as "annexes," consisting of a 
copy of his report, giving "the faets and circumstances of the case, and 
a copy of the télégraphie order from the commissioner gênerai of Immi- 
gration" direeting petltloner's déportation. Such papers were unveri- 
fled, and were not filed or offered in évidence. Héld, that such papers 
could not be considered as in évidence, but, even If so considered, while 
they mlght be sufflclent to justify the action of respondent under the 
raies of the department, they were not compétent évidence in a court 
of any proceedlngs whlch authorized him to hold petitloner for déporta- 
tion. 

On Pétition for Writ of Habeas Corpus. 

Fernando Estopinal and Jos. P. Derbes, for Di Simone. 
W. W, Howe, U. S. Atty., for collector, 

BOARMAN, District Judge. The petitioner claims that she is not 
an alien immigrant, under the statute, and resists, in thèse pro- 
ceedings, the purpose of the respondent collector to déport her to 
Italy. Eespondent, in showing cause for his action, allèges that 
the child is an alien immigrant, and as such it is his duty, under 
an act approved March 3, 1891 (1 Supp. Eev. St. [2d Ed.] c. 551), 
to cause her déportation, because it is disclosed, on légal and proper 
oflEicial authority, that she bas trachoma, which is "a loathsome or a 
dangerous contagious disease." 
"An act in amendment to the varlous acts relative to immigration and the 

Importation of aliens under contract or agreement to perform labor. 
"Be It enacted," etc., "that the following classes of aliens shall be ex- 
cluded from admission (2) into the United States, in accordance with the 

i Keversed on confession of error. 
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exlstlng acts regulating tmmlgratlon, other than those concerning. Chlnese 
laborers: (3) AU Idiots, insane persons. Paupers or persons Ukely to be- 
come a public charge. Persons suffering from a loathsome or a dangerous 
contagious dlsease. Persons who hâve been convlcted of a felony or other 
Infamous crime pr mlsdemeanor involvlng moral turpitude. Polygamlsts. 

There is iurisdiction in the court to pass detenninatively on the 
mixed issue of law and fact as to whether or not petitioner is an 
alien immigrant. If she is an alien immigrant, in the meaning 
of the statute, the court must, on a proper state of case, recognize as 
authoritative and final the action of the ofiQciaJs upon which re- 
spondent grounds his action in the premises, notwithstanding it 
may be clear enough upon the facts that the child is afilicted with 
trachoma, which appears to mean only commonplace sore eyes. The 
power of local inspectors over immigrant passengers is conflned to 
alien immigrants. The question as to whether a person ordered to 
be retumed is an alien immigrant, under the policy of the naturali- 
zation laws, is jurisdictional în thèse proceedings. The rights of 
such an alien immigrant are not civic privilèges. They are said to 
be merely of a statutory character. The quality or degree of such 
rights is treated of and determined by congress as involving political 
questions. Congress may treat, as it seems to hâve doue, their 
rights, if they hâve any, as being "outside of the constitution," and 
forbid the complaints of such an alien immigrant, seeking to réside 
hère, for relief, to be heard or passed upon in a judicial forum. 
On the other hand, if the child is not such an alien immigrant as the 
etatute contemplâtes, the court, under thèse proceedings, on a proper 
case, may vindicate her civic privilèges and give her the relief 
sought. On the issue as to petitioner being an alien immigrant vel 
non, it seems to be conceded that the father and mother of the 
child hâve been for several years, and are now, residential citizens 
of the city of New Orléans; that they, on leaving Italy, left their 
child, the petitioner, there with her relatives; that some time ago 
the father, before sending for the child to come to him, made his 
flrst déclaration of intention under the naturalization laws. Citi- 
zenship in the United States seems to be a doubtful quantity. It 
may be of several qualifies. In one person it may be full and com- 
plète, and of an inchoate and conditional character in another. 
The naturalization laws are made up of a séries of statutes of old 
and new dates. The System does not, so far as judicial opinions in 
the fédéral and state courts hâve been expressive of their mean- 
ing, seem to be clearly understood. The state as weU as the fédéral 
courts hâve found it diflQcult to establish uniform jurisprudence as 
to the civic rights of aliens who invoke the aid of our laws. In 
Boyd V. Nehraska, 143 U. S. 177, 12 Sup. Ct. 375, 36 L. Ed. 103, 
matters bearing in some degree on the légal issues in this case were 
considered by Mr. Oiief Justice PuUer. The plaintifiE therein was 
seeking, among other things, to avail himself of a civic privUege 
which he claimed the law vested in him because his father, an alien 
résident, had made, during the minority of his son, who was born 
hère, his first déclaration under the naturalization laws. In dis- 
cussing section 2168, Rev. St., which is as follows: 
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"Sec. 2168. When any allen, who has complled with the flrst conattlon 
Bpeclfled in section twenty-one liundred and sixty-flve, dies before he is 
actually naturalized, tlie widow and the ctiildren of such allen shall be con- 
Bldered as citlzens of the United States, and shall be entitled to ail rights 
and privilèges as such, upon taking the oaths prescrlbed by law." 

— ^The chief justice says: 

"The statutory provisions leave much to be deslred, and the attention of 
congress has been called to the condition of the laws in référence to élec- 
tion of nationality, and to the desirability of a clear définition of the status 
of mlnor chiidren of fathers who had declared their Intention to become clti- 
zens, but had failed to perfect their naturalization, and of the status gained 
by those of fuU âge by the déclaration of intention. 2 Whart. Int. Dig. 340, 
341, 350. Clearly, mlnors acquire an inchoate status by déclaration of in- 
tention on the part of their parents." 

A cursory considération of the fédéral and state courts' décisions 
in cases involving tlie civic rights or privilèges of aliens will demon- 
strate the appropriateness of the suggestions guoted from the opin- 
ion of Mr. Chief Justice Fuller. 

TJnder the views which United States courts as well as state courts 
hâve expressed, -while engaged in the purpose to judicially dilïeren- 
tiate or classify such civic rights as congress has conferred on 
aliens living as residential citizens in this country, it may be that 
the father of the child on whose behalf this writ is sued out, by 
opération of law, on the state of facts conceded to be true, is vested 
vrith such "inchoate status" of citizenship as should forbid the 
treasury officiais to impose the status of an alien immigrant on the 
petitioner. The force of the suggestion that the child, under the 
policy of the naturalization laws, may not be an alien immigrant, 
is not without some degree of authority in the United States courts, 
and in the déclarations and contentions of eminent officiais of the 
United States to whom hâve been conflded the considération of the 
gravest of our international questions. A review of such authorities 
will show a libéral tendency towards enlarging the rights of minors 
who claim, under the policy of our law, to share with their alien 
parents the beneflt of such civic rights as may be, as Mr. Chief 
Justice Fuller says, "impressed upon them" by opération of the 
naturalization laws on the fact that the father has made his déclara- 
tion of intention. Clearly, if the petitioner, on coming hère to join 
her father, had found him a naturalized citizen, she could not, 
under the policy of the law, hâve been treated as an alien immi- 
grant, so as to prohibit her from entering this city, however loath- 
some, contagions, or dangerous a disease her sore eyes might prove 
to be. Of course, the state, exereising police power, might hâve 
subjected her to quarantine. The naturalization of the husband who 
died, leaving a widow who never resided in the United States, con- 
fers citizenship on her. Kane v. McOarthy, 63 N. 0. 299; Burton 
V. Burton, *40 N. Y. 359. A wife becomes a citizen after the hus- 
band's preliminary déclaration, and before his naturalization, in case 
of his death. His minop chiidren, under similar circumstances. if 
living hère, would become citizens. Schrimpf v. Settegast, 38 Tex. 
96. In Campbell v. Gordon, 6 Cranch, 176j 3 L. Ed. 190, it was 
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lielà substantially ihat the daughter, living abroaxl, of a nattiralized 
citizen, who came to join him two years after his natnralization, be- 
caine on her arrivai a citizen. A minor child not in this country 
when the father is naturalized may, on coming hère as a minor, 
take the civic status of the father. See Foreign Relations of United 
States, vol. 1884. 

To generalize as to conclusions from such authorities, I think it 
may be shown that if the father, in this case, had gone, with the 
intention of retuming, on a visit to Italy, after he had taken up 
his residential citizenship hère, and before he had made his said 
déclaration, he wonld not, under the policy of the naturalization 
laws, hâve been treated as an alien immigrant on his retum hère. 
In re Panzara (D. G.) 51 Fed. 275; In re Maiola (C. C.) 67 Fed. 114. 
If after making said déclaration he had gone to Italy, to bring his 
child home with him, the child, on coming to this port to live with 
him on his retura, could not hâve, under the statute, been denied 
the right to come into this country free from inspection under the 
statute. Under such a condition she would hâve been the benefi- 
ciary, to that estent, of her father's inchoate citizenship. What 
diiïerence, under the policy of the law, would or should it make if 
he had, instead of going to Italy for his child, sent for her, as he 
did in this case? If a child's mother, after a residential citizen- 
ship hère, had given birth to a child while the parents were on a 
visit to Italy, such a child, on returning with them, would not be 
an alien immigrant. If an alien father should become a naturalized 
citizen of the United States, his minor children, though "living in a 
foreign country at the time of his naturalization, would become citi- 
zens of this country on their arrivai hère to live with him. If an 
alien widow brings a minor son of deceased alien husband to this 
country, and marries a citizen of the United States, both she and 
the son become citizens. If an alien residential citizen who has 
taken ont his said déclaration papers should go abroad, and be sub- 
jected to pains or penalties imposed unlawfuUy upon him by the 
foreign government of which he was native, the United States could 
not interpose for his relief; but if the same person had, while re- 
maining in some other government than that of his origin, com- 
plained of and sought relief from aiBictions, such as that of unlaw- 
fuUy impressing him into the army, imposed upon him in that gov- 
ernment, the United States would bave been justified, on proper 
showing, to interfère for the protection of his inchoate citizenship. 
Foreign Relations of United States (1884) p. 552. Thèse illustra- 
tions, selected from such authorities as I hâve referred to, show 
that, under the policy of the naturalization laws, alien residential 
citizens, though not naturalized, may possess an "inchoate status" 
of citizenship, which may, under the policy of the naturalization 
laws, vest such rights of citizenship in this petitioner on her arrivai 
at this port, which should forbid her déportation as an alien immi- 
grant, even though, in the opinion of the local inspectors, she may 
be aflSicted with a dangerous contagions disease. Such illustrations 
show that the petitioner, though an alien, may not be an "alien im- 
migrant," under the statute. 
108 F.— 60 
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I began tWs review of autHorities under the impression that it 
would be nécessary for the court to determinatively pass upon the 
issue that petitioner is an alien immigrant, raised by respondent's 
answer; but, on looking furtber into the state of case presented on 
the hearing, it occurs to me that when a proper déférence is given to 
the due processes of law to which she is entitled in the United States 
courts even though she be an "alien immigrant," the case may be 
disposed of favorably to her without passing upon any of the légal 
issues as to her being an alien immigrant, to which matters the au- 
thorities I hâve cited may apply. The matter as to such alienage 
vel non of the petitioner was not put at issue on the hearing by 
either side, except so far as the child's father, in his évidence, said 
that he and his wife, the child's mother, came to the United States 
about four years ago, and that they hâve continued during that 
time to réside as residential citizens in this city; that when they 
left Italy their child, the petitioner, was left by them with some 
relations; that lately the child came to this city, at his instance, 
on board of the steamship Sempione, accompanied by her said rela- 
tives; that several weeks ago, before the child left Italy, he took 
out his first naturalization papers, a copy of which is flled in this 
suit. There were two witnesses, inclusive of the father, heard on 
behalf of the petitioner; the other witness, Dr. Duggan, testifying 
over objections which are evidenced by a bill of exceptions on the 
part of the respondent's counsel. The doctor said, substantially, 
that the child had sore eyes, or grajiulated eyelids, — a very common 
disease with children; that the disease was not a loathsome disease, 
but is a dangerous contagions disease if other persons were allowed 
to use the towels with which the child had wiped her eyes; that the 
disease was readily curable in a few days or weeks. Respondent's 
counsel, in closing his bill of exceptions, said correctly that "the 
foregoing was substantially ail the testimony in the cause," — mean- 
ing the évidence of the two witnesses named. Under my view of 
the matters occurring on the hearing, there was neither oral nor 
documentary évidence filed, or tendered for flling, on behalf of re- 
spondent. The clerk's minutes shx>w no flling of documents on be- 
half of respondent, other than the answer. On examination of 
the papers flled on the hearing, it appears that the clerk's flling 
mark is on the back of respondent's answer. To the answer 
copies of certain papers are annexed, None of those copies were 
flled, or tendered to the court for flling, on the hearing. The said 
copies are mentioned in the récitals in the answer as "amnexes." 
Respondent in his answer says he annexes "a copy of his report 
Pebruary 28, 1901, giving the facts and circumstances of the case, 
and a copy of the télégraphie order from the commissioner gênerai 
of immigration, above referred to." It seems that the said copies 
were pinned in or to the answer on which the clerk's flling mark 
appears. They were not offered or read to the court as exhibits. 
I knew nothing of their existence until I found them, after the 
hearing, among the papers. There is nothing in the allégations of 
the answer to suggest that the respondent appropriated or tendered 
their contents as a part of his answer to the writ of habeas corpus; 
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nor does it appear from the récitals in the affldavit verifying the 
answer that the affiant intended to swear to the truth of anything 
in relation to snch copies, except as he said that snch copies show 
"the facts and circumstances of the case" which was passed upon 
by the local inspectors. Under such a state of case, should such 
copies or "annexes" be given any légal effect in support of respond- 
ent's contention that the child may be legally deported? As be- 
tween the commissioner gênerai of immigration and the collecter, 
such papers, or copies, may be abundant officiai authority to cause 
the child to be deported in accordance with such télégraphie orders ; 
but I think no légal effect adverse to the petitioner, on the hearing 
of petitioner's writ, can be given to them. It is recited in the an- 
nexes that an appeal suspending the action of the local inspectors 
was taken on behalf of the petitioner. What has become of her 
appeal? Eespondent, proposing to show the dismissal of petition- 
er's appeal, and to vindicate his purpose to déport the child, says 
tjiat the following télégraphie order accompanying the annexes was 
directed to him: 

"Appeal dismissed In case Grazîa Dl Simone. Déport her In accordance 
wlth law. Suggest that one of her grown relatives aecompany child. 

"F. H. Larned, Acting Comm'r Gen'l. 
"Approved: H. A. Taylor, Asst. Secty." 

Conceding that ail of said copies were seasonably tendered as ex- 
hibits in évidence on the hearing without objection, and conceding, 
further, that the local inspectors were fuUy authorized, under the 
statute, on "the facts and circumstances of the case," as such facts 
and circumstances apjjeared to them on their investigation, to cause 
the child to be deported to Italy, I do not think it will be seriously 
contended that either the petitioner or the respondent ofiQcial has 
been advised by an authentic mandate or in a légal way, as between 
the parties to this proceeding, that the décision of the local in- 
spectors has been detenninatively passed upon by the officiai at 
Washington, D. C, to whom the law directs the appeal may be 
made. So far as we hâve been advised by any authentic or légal 
authority, petitioner's appeal may still be pending. Oertainly dur- 
ing the pendency of the child's appeal she cannot be legally deported. 
It is true that zealous local officiais often unrestrainedly arrest 
and deprive citizens of their liberty, and bring them to trial before 
courts of inferior jurisdiction, on such télégraphie orders as upon 
which respondent now offers to vindicate his purpose to déport the 
child. But it is equally true that such an onier is not entitled to 
the légal effect on the hearing of this case which is sought to be 
given to it in respondent's answer. An alien immigrant desiring 
to come into and réside in this country is not privileged, under the 
law of the land, to hâve the issue of fact as to whether or not he may 
hâve a loathsome or dangerous contagions disease passed upon in 
a judicial forum. As to such an inquiry he is "outside of the con- 
stitution." Possibly, when such material issues of fact are to be 
passed upon determinatively by zealous ofiBcials, his civil privilèges 
may be only those of an "Indian not taxed." Ail such issues, vital 
as they may be, as to him, it seems, must be heard ând passed upon 
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finally on the bridgeway of a ship, by such local înspectors as the 
treasury department may select to make such investigation. There 
were two différent issues presented to the inspectors investigating 
"the facts and circumstances of the case"; one of them involving 
grave questions of both domestic and international law, which hâve 
not since the organization of the national courts beau free therein 
from plaguing difQculties (that is, as to whether the petitioner, not- 
withstanding the "inchoate status" of the father's citizenship, on 
her coming to this port, is an alien immigrant). The other is an 
issue of fact, as to whether her granulated eyelids showed a loath- 
some or dangerous contagions disease. Certainly the former, how- 
ever readily the local inspectors disposed of it adversely to the 
petitioner, is a serions and perplexing judicial question, for the dé- 
cision of which, I think, an alien immigrant should justly be entitled 
to invoke the aid of judicial process. The inspectors had to décide 
that judicial question adversely to the petitioner before they could 
take up and pass on the character of her malady. They seem to 
hâve had no difficulty in disposing of the law issue, — ^probably less 
than they had in holding that granulated eyelids constituted a loath- 
some or dangerous contagions disease, under the policy and purpose 
of the statute. It seems that the local inspectors, under the rules 
of practice prevailing in the treasury department, exercise préroga- 
tive powers to the extent that, on their flnding adversely to the 
petitioner, a child of tender years may be separated from and de- 
ported away from her father, whatever his légal or civic status may 
be, and that on appeal from their finding, on the bridgeway of the 
ship, to the higher officiais of that department, at Washington, 
D. C, the appeal which took up both of the serions and difiicult 
issues may be decided so as to cause the déportation of his child 
on the authority of a copy of an unverifled télégraphie order. Such 
methods of officiai practice, however satisfactory they may be to 
the department, or however much it may "speed the cause," or in- 
demnify the collecter as between himself and the department, should 
he now be free to obey it, are not admissible in judicial inquiries 
under such due process of law as even an alien immigrant is en- 
titled to in the national courts, to show that final action has been 
had in the treasury department on petitioner's appeal. Such an 
order, disposing of an appeal, for instance, to the commissioner of 
the land department, involving an issue simply of an acre of govern- 
ment land, could not legally be so summarily disposed of. It does 
not appear to hâve been essential, in the public interest, that this 
child should be hurriedly deported, on the returning ship, because, 
as it seems, the captain thereof was urgent to leave the port. Such 
zealous officiais as were in this case managing the public interests 
could doubtless hâve found satisfactory means of preventing con- 
tagion while holding her hère, even though the ship sailed away, 
until a more authoritative mandate from Washington could hâve 
reached them, denying the relief sought on her appeal. But, let ail 
of this be as it may, it is clear, when an alien inunigrantsubmits 
a jurisdictional issue to a judicial forum, he has plenary privilèges 
therein to hâve ail such issues heard and determined under due 
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processes of law. It woulâ be violative of such processes of law 
to give any légal effect to the copy of a télégraphie order to sup- 
port the collector's purpose to déport the petitioner. Particularly 
should this be maintained when the contents of the copy of the 
télégraphie order are not verified hy oral évidence on the hearing. 
If the contents of the other "annexes" had been appropriated as ex- 
hibits, and declared upon as a part of respondent's answer, such 
unverifled exhibits would not of themselves be of any légal value 
to support respondent's claim for justiâcation ; nor could they hâve 
been considered as importing légal verity as to any of the material 
issues submitted in the pleadings. 

The matter to be determined in this proceeding is whether the 
petitioner can now be held for déportation. It may be that, under 
rules of practice on habeas corpus, petitioner shoxild not be dis- 
charged for defect in the method or for want of due process in the 
proceedings before the inspectors. But petitioner's discharge is not 
sought because of such defects. The contention is that there is no 
légal évidence to show that any thing or duty imposed on the in- 
spectors by the law was done by them. Particularly is it contended 
that there is no légal évidence to show that petitioner's appeal bas 
been disposed of. Until such a state of case is shown, the appeal 
must be considered as pending, and the child cannot be legally 
deported. On the hearing of the issues set up in proceedings lilie 
thèse, a petitioner may be permitted, in an informai way, to show 
and make good his cause of action. The flling of a written traverse 
on his part of the allégations in the respondent's answer is not re- 
quired in the rules of practice in most of the states. The rules of 
practice in this state, I think, will interpose on petitioner's behalf 
sufQcient déniais of the material matters set up by respondent for 
justification. Even if such allégations should, under the rules of 
practice, hâve to be traversed by the petitioner, it is clear that a 
formai traverse could be required only as to such exhibits as show 
justification, such as were declared upon as a part of respondent's 
answer, and such as import authenticity and légal verity. 

It may not be too foreign to the best methods of stating judicial 
thought, or, at any rate, it may not be injudicious, for me to tender 
hère, on behalf of the public, as well as on behalf of the alien child 
who is threatened with déportation, the suggestion that an exhibi- 
tion of less superserviceable ofQcial zeal, or, it may be, a more con- 
slderate exercise of ofiBcial authority, on the part of the local in- 
spectors in the pending matter, might hâve enabled them to know 
that trachoma, however frightfully suggestive of loathsome things 
such high-sounding technicality may appear in their officiai report, 
means, as I was glad to learn later, at its worst, only a case of every- 
day sore eyes, which the doctor said is readily curable. A more 
considerate action on their part would, I may venture to say, hâve 
presented a refreshing sight for the public, even if such a sight, to 
use an old saying, had not proven to be "a sight good for sore eyes." 

Without passing determinatively on the extent to which the peti- 
tioner may or should be treated as the beneflciary of the "inchoate 
status" or rights of citizenship which, under the viewg of Mr. Chief 
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Justice FuUer in thé case of Boyd v. Nebraska, referred to terein, 
the father is now possessed of, I think, on the state of case pre- 
sented on the hearing, and in the absence of any suggestion on be- 
half of respondent that she should be held to answer further, that 
the petitioner, though she may be an alien immigrant, should be 
set at liberty to join and live hère with her parents, who are resi- 
dential citizens of this city. 



UNITED STATES v, LEE YEN TAI et al. 

(Circuit Court of Appeals, Second Circuit. May 9, 1901.) 

Appeai.— Hearing in Appellate Court— Procédure. 

On appeal from an order in habeas corpus proceedings discharglng 
the petitioner, but requiring him to give bail for hls appearance, as may 
be determined by any final order made on appeal, the portion of the 
order admittlng appellee to bail wUl not be talsen up for considération 
on a motion in advance of the regular hearing, unless there are spécial 
reasons therefor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is a motion to vacate and set aside the order of the United 
States district judge, admitting the above-named Lee Yen Tai to bail. 

Geo. B. Curtiss, U. S. Atty., for the motion. 
Max J. Kohler, opposed. 

Before LACOMBE and SHIPMAN, Circuit Judges, and WHEEL- 
EE, District Judge. 

PEE OUEIAM, On November 16, 1900, Lee Yen Tai, a Chinese 
laborer, was tried before a United States commissioner for the 
Northern district of New Y'ork, and found guilty of being unlaw- 
fully within the United States, in violation of the Chinese exclu- 
sion laws, and an order of déportation made by said commissioner, 
and placed in the hands of the United States marshal of that dis- 
trict for exécution. The said marshal, in exécution of said order, 
brought the Chinaman within the Southern district of New York, 
whereupon a writ of habeas corpus was issued by the district judge 
of said district upon the ground of lack of jurisdiction in the com- 
missioner to make the order of déportation. Eetum was duly made, 
argument had, and on December 27, 1900, the district judge, having 
reached the conclusion that the point was well taken, made the fol- 
lowing order: 

"Ordered, that the prisoner be dlscharged, said discharge to be conditloned 
upon the givlng of $300 bail by défendant for his appearance, as may be 
determined by any final order on any appeal that may be taken herein." 

No other order was made by said judge. On Pebruary 15, 1901, 
appeal was duly taken from this order. It is now on the docket 
of this court, but has not yet been . reached for argument. The 
présent application seems to be an effort to advance the hearing 
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upon appeal from part only of said order. There îs no gpod reason, 
apparent why the single appeal should not be argued aa a whole 
in regular course. Motion denied. 



JOHNSON V. SEAMAN. 

(Circuit Court ol Appeals, Third Circuit. May 14, 1901.) 

No. 34 

Patents— Suit bt Licenseb— Ixjukction— Tbadb-Namb. 

A complainant is not entltled to an injunctlon restrainlng défendant 
from manufacturing or dealing in certain patented articles on the ground 
that such business would be In violation of complalnant's rights as ex- 
clusive licensee for the sale of such articles under a license to which 
défendant is not a party, where the suit Is not one for Infringement of 
the patents; nor can complainant for the same reason be granted an 
Injunctlon restrainlng défendant from the use of the name by which 
such articles are designated by the patentée and linown to the trade, his 
only right to the exclusive use of which is derlved from the same con- 
tra et 

Appeal from the Circuit Court of the United States for the East- 
ern District of Penngylvania. 

For opinion below, see 106 Fed. 915. 

Horace Pettit, for appellant. 
Waldo G. Morse, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFDTG- 
TON, District Judge. 

DALLAS, Circuit Judge. Emil Berliner, patentée of inventions 
relating to machines for reproducing speech and other sounds, coined 
the Word "Gramophone," which he adopted as a name for the ma- 
chines made under the patents, and by that name they are distinc- 
tively known. The Berliner Gramophone Company, haying acquired 
control of thèse inventions, entered into a written contract, dated 
October 10, 1896,, with Frank Seaman, the plaintiff below and ap- 
pellee in this court, whereby he was exclusively licensed to buy, 
sell, and deal in gramophones and gramophone goods throughout 
the United States, except in the District of Columbia, and wherein 
the licensor agreed that, as long as the licensee should punctually 
perform his covenants, the licensor would sell exclusively to him 
in the territory allotted to the licensee, and would not sell in that 
territory to any other person or corporation. Eldridge R. Johnson, 
the défendant below and appellant hère, was not a party to that 
contract, nor to the litigation in Virginia and West Virginia, where- 
in, upon the complaint of Seaman, preliminary injunctions were 
granted restrainlng its violation by the Berliner Company, or by 
its predecessor, the United States Gramophone Company. In the 
opinion of the court below attention is directed to the fact that 
the présent suit is not one for infringement of patent rights, which 
the complainant, as sole plaintiff, could not maintain, but it was 
considered as "one founded upon spécial equities alleged to arise 
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out of saîd cônttoct, and the preliminary înîunctîons în Virginia 
and West Virginia, temporarily declaring" said contract to be still 
in force"; and, so considering it, the learned judge held that the 
défendant was chargeable with "unfair compétition by the use of the 
name 'Gramophone,' to which, under the contract, complainant is 
clearly entitled in the conduct of his business as exclusive dealer in 
and seller of the articles to which that name bas been applied by 
the inventor." We are unable to concur in this ruling. Seaman 
based his supposed right to hâve Johnson prohibited from using 
the vrord "Gramophone" whoUy upon the contract of October 10, 
1896, and yet, as was well said by the circuit judge, "there is no 
nexus of obligation between the said défendant and the said com- 
plainant herein by reason of said contract. As to said défendant, 
it is res inter alios acta." It was for this reason that an injunction 
restraining Johnson from dealing in the articles in question was 
refused; and we think that for the same reason the preliminary in- 
junction which was granted should hâve been denied. The fact 
that Johnson is a stranger to the contract of the Berliner Company 
with Seaman is, as to the whole case, a fundamental and décisive 
one. Whatever its effect inter partes may be, Johnson is not bound 
by it, and consequently Seaman's only asserted title to exclude him 
from dealing in the articles in question is plainly nugatory. How, 
then, can it be said that Seaman may preclude Johnson from calling 
them by their true name? Nothing bas been suggested as support- 
ing his claim to do so except this same contract, and, obviously, 
this suggestion but invites our return to the already rejected prop- 
osition that Seaman, by virtue of that contract, acquired the right 
to bave Johnson enjoined from dealing in them. This supposed 
right the court below held to be nonexistent, and therefore confined 
its decree to the award of an injunction restraining Johnson from 
the use of the name "Gramophone." But we are of opinion that 
the privilège of so designating gramophones and gramophone goods 
is incident to the right to deal in them, and that, therefore, Sea- 
man's failure to maintain his primary assault upon Johnson's right 
to deal in those articles necessarily involved the defeat of his sub- 
sidiary effort to debar Johnson from correctly denominating them. 
The decreé of the circuit court is reversed. 



WESTERN ELECTRIC CO. v. WILUAMS-ABBOTT ELECTRIC CO. et al. 

(Circuit Court of Appeals, Slxth Circuit May 7, 1901.) 

No. 904. 

1. PaTBNTS^VAUDITT— TEIiEPHONE CaLIj Boxes. 

The Gray patent, No. 309,617, for improvements In téléphone call boxes, 
■which claims broadly "means" or "mechanism" for automatically break- 
Ing and holding open the short circuit during the opération of signaling, 
the speciflc dévice therefor invented by the patentée being dlselaimed, 
and made the subject of a separate application, is vold as to ail three 
of its claims, In view of the disclaimer, which takes out of the patent 
ail that was patentable In the invention, leaving it merely the équivalent 
of a claim for a functlon. 
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S. Appkal— Interlocutoey Decrke— Denial op Injunction. 

Act June 6, 1900, amending section 7 of Act Màrch 3, 1891, creatlng the 
circuit courts of appeals, relating to ap{>eala from Interlocu'îory orders 
and decrees, repealed, by Implication, the prlor amendaient of Febru- 
ary 18, 1895, and, as the section stands since the later amendment, an 
appeal does not lie from an interlocutory decree denying an Injunction. 

Si Patents— SniTs fok Infbinqbment — Right of Appbal fkom iNTKRLOcnTOEY 

DSCBRB. 

An appeal does not lie by a complalnant from au interlocutory decree 
dlsmissing a bill for infringement of a patent as to one claim of the 
patent, but sustalning It and directing an accounting as to others; but 
the right to appeal from the dismissal Is suspended untU the final decree, 
when the dismissal, and any other action prejudicial to the complalnant, 
can be brought up by a single appeal. 

Cross Appeals from the Circuit Court of the tliiited States for 
the Eastem Division of the Northern District of Ohio. 

Thls is a suit In equity in which the Western Electric Company complains 
of the infringement by the Williams-Abbott Electric Company, Its président 
and treasurer, of rights secured by letters patent No. 309,617, issued Decein- 
ber 23, 1884, to Ellsha Gray, as assigner of the complalnant, for Improvements 
In téléphone call boxes. The aaswer dénies that the invention covered by 
the patent Involved any substantial novelty or anything patentable; dénies 
that Gray was the flrst and true inventer of the devices therein described. 
avers that they were previously descrlbed in certain former publications and 
patents, which are enumerated; and dénies infringement. A replicatlon to 
the answer havlng been flled, the parties took proofs, and on the hearing 
the circuit court dismissed the bill as to the flrst claim of the patent as 
belng merely for a functlon, sustalned the other two claims, — the second 
and thlrd, — and found that the défendant had inf ringed the same. A decrer» 
was aecordingly entered for the complalnant in respect of those claims, or- 
dering an injunction and an accounting of damages and profits (83 Fed. 
842). The défendants bave appealed from that part of the decree whicli 
orders an Injunction agalnst them, and the complalnant bas appealed from 
that part of the decree which dénies the validity of the first claim of their 
patent. The subjects of the controversy are stated In the opinion whlcb 
foUows. 

Albert Lynn Lavprence and George P. Barton, for appellant. 
Charles C. Bulkley, for appellees. 

Before LUKTON, DAY, and SEVEEENS, Circuit Judgea. 

SEVEBENS, Circuit Judge, after making the foregoing statement 
of the pleadings and proceedinga in the case, delivered the opinion 
of the court. 

The invention of Gray relates to the construction of the ap- 
paratus employod in téléphone call boxes, and more particularly to 
certain devices for automatically opening and holding open the cir- 
cuit over the shunt Une, or by-path, by which the incoming current ef- 
fecting the call at the particular station is taken around the mag- 
neto-electric machine which is located within the call box, and is 
employed for generating the outgoing or signaling current. Thf 
incoming Une runs to the generator, and thence ont, and the ré- 
sistance of the generator is so great as to make a serions obstruc- 
tion to the passage of the current through it. To obviate this 
difQculty a Une of low résistance is connected with the main Une 
at a short distance before the latter reaches the generator, and 
is carried around it to connect with the return wire out. Tlie 
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generator is thereby eut out of the circuit, and the current passes 
easily around it, and put of the local apparatus. But, wlien the 
generator is itself actively employed in sending out the current 
over the main line, the current will encounter on its course great- 
er résistance than that of the shunt, and would therefore escape 
by that path on reaching its point of connection with the main 
line unless some provision was made to prevent it. This is done 
hy a device located on the shunt, consisting, in effect, of cutting 
the line, and attaching one end to the fixed end of a spring, and 
the other end to a contact point, on which rests, normally, the free 
end of the spring. The spring, being a conductor, transmits, when 
resting on the contact point, the current, which then passes freely. 
By means of a key attached to the flexible part of the spring, and 
having a button at its outer end, the spring may be pressed oiî its 
point of contact, and the circuit is broken. This, of course, pre- 
vents the current which is sent out from the generator from leav- 
ing the main line for the shunt. Before Gray's invention, the com- 
mon method of opération was, before revolving the shaft vvhich put 
the generator into activity for signaling, to open the shunt line 
by pressing the spring off its point of contact, and holding it off 
while sending the signal. This was done by pushing the button of 
the key with the thmnb or finger. This state of the art was rec- 
ognized by Gray in his spécification. The object ot his inven- 
tion was to dispense with this independent manipulation of the 
spring in the shunt line, when using the main line for signaling; 
and he proposed to accomplish that object automatically, by the 
same effort as that by which the generator is excited. The means 
he devised for this purpose were thèse : He put a screw thread upon 
the outer end of the main shaft carrying the gear for operating the 
generator, made a corresponding thread upon the inside of a pro- 
longation of the shaft, which he palled a "hub." Upon the outer 
end of the hub he attached a crank having a handle. Near the 
inner end of the hub he put a collar. On the inside of the box he 
afifixed a flat spring, having, midway of its length, an opening to 
fit the hub; the spring resting against the inside of the collar. The 
free end of the spring pressed normally upon a point of contact 
in the shunt line; the flxed end being also connected with the line. 
Upon the extrême inner end of the hub was flxed a rigid arm, which 
was held normally by a spiral spring against the back side of a pin 
projecting laterally from the wheel on the main shaft. On turning 
the crank, two things happened: First. The hub was drawn in by 
turning it on the screw on the end of the shaft. This pressed the flat 
spring in also, and carried it away from its contact point at the 
free end, and thereby opened the circuit in the shunt line. One 
révolution of the hnb was sufficient for this. Second. As the wheel 
and shaft had remained stationary during this first révolution, the 
arm on the hub was brought over to the other side of the pin on the 
wheel, and set the latter in motion to excite the generator. During 
subséquent révolutions, the hub, having been already drawn in, re- 
mained there, holding the flat spring out of contact, while the main 
shaft was revolved and the signal was being given. When the 



WESTERN ELECTRIC 00. V. WILLIAMS-ABBOTT ELECTEIC CO. 955 

opération was accomplislied, and tlie crank released the retractile 
power of the spiral spring threw back the arm of the hub to the 
other side of the pin. This, of course, turned back the hub on the 
screw of the shaft to its original position, and allowed the free end 
of the flat spring to fall back upon its point of contact; the circuit 
was restored, and the opération was complète. It must be acknowl- 
edged that there was a good deal of ingenuity displayed in thèse 
devices, and that the invention was one of very considérable merit. 
We will now take up the considération of the légal questions in 
the case, to see whether, upon their proper solution, and having 
in yiew the disclaimer presently to be referred to, the patent can be 
sustained as one founded upon the invention. ïhe application for the 
patent was dated January 3, 1881. It recites an application for an- 
other patent flled May 11, 1881; the latter, as we under stand, having 
been carved out of the former. And it is expressly stated in the 
original application that in the application of May llth the inventer 
had claimed the peculiar electro-magnet, and also the spécifie mech- 
anism of the automatic shunting device described in the first ap- 
plication. Having stated that he had made the spécifie mechanism 
of the automatic shunting device the subject of an application 
for another patent, the applicant proceeds to say, "I therefore limit 
myself in this application to the gênerai or bi'oad claims upon the 
automatic shunting device." This seems a singular proceeding. 
By the gênerai rule of patent law, a patent for the spécifie device 
would cover ail known équivalents, the range of which would be 
more or less broad, according to the scope of the invention. Such 
équivalents represent, in légal contemplation, the same invention. 
One cannot divide an intégral invention, or hâve two patents for 
the same thing. Miller v. Manufacturing Co., 151 U. S. 186, 14 
Sup. et. 310, 38 L. Ed. 121; Pneumatic Tire Co. v. Lozier, 33 C. 
G. A. 265, 90 Fed. 732; Passett v. Manufacturing Co., 10 C. C. A. 
441, 62 Fed. 404. The présent case is not one where the invention 
contemplâtes more than one congeries of parts which, separately, 
constitute a distinct organization. It seems a necessary inference 
that the applicant for tMs patent sought to gather in and monopolize 
ail means which might be employed for the organization of an au- 
tomatic shunting device other than such as he had chosen to rep- 
resent his actual invention. This he could not do. An automatic 
shunting device might be constituted of any combination of means 
capable of performing its function. One cannot thus preclude ail 
others from inventing means which will automatically produce the 
same resuit. The applicant f ollowed up his disclaimer in the spécifi- 
cation and the limitation which he had imposed upon himself by cor- 
respondingly broad and gênerai claims. They are thèse: 

"I claim: (1) Xhe combination, wltli a magnéto or dynamo electric ma- 
chine, of a main circuit and a sliunt or short circuit around said machine, 
and means for automatically breaking such short circuit upon and continu- 
ously during the opération of the machine. (2) The combination, in a dyna- 
mo or magnéto electrle machine, of a main circuit, a shunt of low résist- 
ance around the colis of the armature, a key in sald shunt, and mechanism 
wtiereby sald key is automatically opened upon and continuously during the 
opération of the machine; said key belng closed and held closed automatic- 
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ally when and whlle the machine Is not In opération. (3) The combinatlon 
of the drlvlng shaft of a dynamo or magnéto electric machine, a sleeve 
mounted thereon In such manner as to hâve a determlnate longitudinal 
movement thereon, and a circuit breaker automatically operated by the 
longitudinal movement of the sleeve." 

The first claim was held void by the circuit court upon the ground 
that it was équivalent to a claim for a function. The other claims 
are founded on the same purpose, and are exposed to a like objec- 
tion. Thus, in the second claim, after including the éléments of 
the familiar organization, — that is to say, the generator, the main 
circuit, a shunt of low résistance around the coUs of the armature, 
and a key in said shunt, — the applicant adds: 

"And mechanism vrhereby said key is automatically opened upon and 
continuously during the opération of the machine, said key being closed and 
held closed automatically when and while the machine is not in opération." 

The suggestion is that, in a machine in common use, "mechanism" 
be incorporated which will produce a certain stated resuit. But 
vrhat "mechanism"? None is indicated. The peculiar mechanism 
invented by the applicant is expressly shut ont, and there is no 
référence in the claim to the spécification. How could the work- 
man endeavoring to construct the apparatus know how to proceed? 
He is left to invent the mechanism which will produce the con- 
templated resuit. It amounts to no more than that, observing a 
want, a man should lay claim generally to ail means which would 
meet it. The truth is that the kernel of the invention was taken 
out of this, and made the subject of another application. Having 
disclaimed it, the patentée cannot now claim that invention to be 
within the scope of the patent hère in suit. Thomas v. Spring Co., 
23 C. C. A. 211, 77 Fed. 420. 

The same observations will apply to the third daim. This claim 
is for a driving shaft of a generator, a sleeve mounted thereon in 
such manner as to hâve a determinate longitudinal movement on 
the shaft, and a circuit breaker automatically operated by the longi- 
tudinal movement of the sleeve. But what is to be the manner of 
the mounting of the sleeve? And what is the construction of the 
"circuit breaker"? And how is it organized with the sleeve? The 
mechanic could not understand without referring to the spécifica- 
tion of the mechanism; and if he toolc that for his guide, with such 
variations as his own skUl should suggest, he would be building 
within the bounds of the disclaimer. Moreover, a sleeve mounted 
on a shaft in such manner as to give it a determinate longitudinal 
movement thereon, associated with mechanism for controlling the 
carrent by opening and closing the points of contact in the line, 
was an organization of electrical apparatus which had been in use 
since 1872, as is shown by the patent to Edison, ÎJo. 131,343, for 
transmitters and circuits in printing telegraphs. It is true that 
it was not there employed for the identical use or purpose for which 
it is employed in this patent; but it seems clear that by a very sim- 
ple and obvious modification it could be used for eompletely open- 
ing and closing the circuit. Of course, we are not to be under- 
stood as Buggesting the Edison patent as an anticipation of Gray's. 
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The référence is made for the purpose of indicating that the field 
was not then open for a broad invention which would include ail 
combinations which would meet the requirements of the claim we 
are now considering. 

The complainant has appealed from that part of the decree which 
dismisses the bill as to the flrst claim; but we think the appeal 
was prématuré, and that we are not authorized to entertain it. It 
is contended, in support of the appeal, that the act of June 6, 1900, 
amended the seventh section of the act of March 3, 1891, but left 
standing the statute of February 18, 1895, which was an amend- 
ment of the act of 1891, and that by the act of 1895 an appeal was 
given from an interlocutory order or decree denying an injunction. 
We are of opinion, however, that the act of 1900 amended the act 
of 1891 as amended by the act of 1895. The act of 1900 déclares 
that the act of 1891 "shall be amended so as to read as follows." 
This référence to the act of 1891 is to section 7 thereof as it stood 
at the date of the passage of the act of 1900, which latter gives 
an appeal only from interlocutory orders or decrees granting or 
continuing an injunction. In this conclusion we agrée with the 
circuit courts of appeals in the Seventh and Second circuits in Wirc 
Co. V. Boyce, 104 Fed. 172, and Westinghouse Air-Erake Co. v. 
Christensen Engineering Co., Id. 622, respectively. 

It is further contended that, as the decree finally disposes of the 
first claim of the patent, an appeal would lie independently of the 
statute. But as that part of the decree did not finally dispose of 
the whole case, which was retained for the purpose of an accounting 
upon the claims held valid, the right to appeal from the dismissal 
of the bill as to the first claim would be suspended until the final 
decree, when that action and any other which might be prejudiciai 
could be brought up on one appeal. The other course would sanc- 
tion the bringing up of a case "piece-meal." In thus holding we are 
in agreement with the opinion of the circuit court of appeals for the 
First circuit in Marden v. Printing-Press Co., 15 0. G. A. 26, 33 U. 
S. App. 133, 67 Fed. 809. 

The appeal of the complainant. Western Electric Company, will 
be dismissed. The appeal of the défendants Williams- Abbott Elec- 
tric Company, Latty, and Abbott, is sustained. That part of the de- 
cree from which their appeal is taken will be reversed, and the cause 
will be remanded, with directions to dismiss the bill as to the second 
and third claims of the complainant's patent. 



AMBRIOAN ELECTRICAL NOVELTY & MFG. CO. ▼. NEWGOLD et al. 

(Circuit Court, S. T>. New York. June 1, 1901.) 

L Patekts—Validity— Design for Lamp. 

The Hltzelberger design patent, Xo. 29,939, for a portable lanap body, 
Iwld vold on the évidence, from which It appeared that the design was 
fuUy shown In the drawlngs which accompanied an application by 
another for a mechanical patent, filed prier to the application of Hltzel- 
berger, and which failed to show that the latter was the originator of 
sucb design. 
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2. Sambi-Invention— Electric Lamps. 

The Mlsell patent. No. 617,592, for an electrlcal hand lamp, daim 
8, when consldered apart from the design for the lamp body, whlch 
Is not claimed to hâve been the Invention of the patentée, Is vold for 
lacis of patentable jnvention, in view of the prier art. 

In Equity. Suit for infringement of patents. On final hearing. 

Thomas Ewing, Jr., for complainant. 

A. T. Briesen and ïïans v. Briesen, for défendants. 

COXE, District Judge. This is an equity suit for the infringement 
of two letters patent owned by the complainant. The first is a de- 
sign patent, No. 29,939, for a portable lamp body granted to Gustave 
F. Hitzelberger, assignor to complainant, January 3, 1899. The ap- 
plication was flled December 3, 1898. The spécification says: 

"As shown In the drawlngs, the leadlng and essential feature of this 
design consists of a unltary lamp body of cyllndrlcal shape, elongated In 
the direction of its axis and having a bull's-eye at the forward end thereof. 
The lamp body is intended for use in a portable electric lamp, and in the 
particular form shown In the drawings consists of an elongated cylinder A, 
having a bull's-eye B at its forward end and being surrounded at each end 
and at the middle by a metallic ring O, the cylinder having a ring D at- 
taehed to one side thereof." 

The second patent. No. 617,593, is for an improvement in electric 
hand lamps, granted to David Misell, assignor to the complainant, 
January 10, 1899. The application was flled March 12, 1898. The 
spécification says: 

"The Invention consists in the way of assembllng the parts and In the 
manner of making the electrical connections and in other détails, ail as here- 
inafter described and claimed." 

The third claim only is involved. It is as follows : 
"(3) The combination of a tubular casing a reflector located In and pro- 
tected by one end thereof, a lamp located in front of the reflector and within 
the casing, having one of its filament terminais extending rearwardly 
through the reflector to the rear side thereof, a cover for the opposite end 
of the casing connected with the opposite filament terminal and a cylln- 
drlcal battery contained within the casing the cover when shoved home 
making contact with one pôle and end of the battery and forcing the opposite 
pôle and end thereof Into contact with the rearwardly extending filament 
terminal, substantially as described." 

Fig. 1 of the design patent is identical with Fig. 1 of the me- 
chanical patent. 

The défenses are anticipation, lack of invention and noninfringe- 
ment. 

The patents hâve been twice before the court. On the first occa- 
sion the cause was submitted without argument or brief on the part 
of the défendant and the patents were held to be valid and infringed. 
98 Fed. 895. On the second occasion a motion for a preliminary in- 
junction was denied in the présent action. 99 Fed. 567. It is not 
contended that eitber of thèse décisions is at ail controUing upon 
any of the issues now presented. It will be observed that the appli- 
cation for the mechanical patent was flled nine months prior to the 
application for the design patent, the spécification and drawings ot 
the former describing and showing the design in its most minute par- 
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ticulars. In other words, the complainant bas alleged and proved 
that Miséll and not Hitzelberger was the first to malœ th.e design 
and there is notWng in the record to contradict this proof or to show 
that Hitzelberger conceived the invention prior to the date when 
Misell is proved to bave made the design. In thèse circumstances 
tbe burden was upon the complainant to show that Hitzelberger's 
invention was actually made prior to March 12, 1898. This the com- 
plainant bas failed to do. Neither Misell nor Hitzelberger was called 
as a witness and the court is unable to ând in tbe record any theory 
to justify the assumption that Hitzelberger was the originator of 
tbe design in question. No explanation is proffered in complainant's 
brief . The brief contains only the f ollowing allusions to tbe subject : 

"Thèse two Inventions were made by Misell and Hitzelberger while work- 
Ing together. They are so Intimately associated that the court may be In- 
clined to wonder why a joint patent was not taken ont covering both the 
design and the electrical connections. One reason Is that under our law a 
Sharp distinction is drawn between the two classes of inventions, and the 
design patent is granted for a maximum term of but fourteen years. while 
the patent of invention is granted for a term of seventeen years. » * * 
The complainant's assignors, Misell and Hitzelberger, for the flrst time in 
the art, set out to make a hand lamp which should be the most convenlent 
thing in the way of a hand lamp possible, and excel in structural simplicity 
and strength. This they were enabled to accomplish, because they did 
not undertake to make the article useful for other purposes than as a hand 
lamp pure and simple, or to make it look like any other article. The resuit 
is that they hâve produced a design which bas advantages pecuUar to itself, 
and an electrical arrangement which is so simple that no one, however 
ignorant of electrical matters, can fail to operate it properly." 

The obvious answers to thèse suggestions are: First. There is 
nothing in the record to sustain them. Second. They fail to meet 
the point now under considération that Misell, upon the record, ap- 
pears to be tbe originator of the design. Third. If admitted to be 
true they defeat both patents for the reason that as both the design 
and the device were the resuit of the combined efforts of the two 
men the patents should hâve been granted to them as joint inventors. 
Walk. Pat. § 50. The design patent, upon this proof, is clearly in- 
valid. 

In approaching a considération of the Misell patent care should 
be taken to divorce it from the design which is an attractive and an 
unusual one for a hand lamp. Tbe third claim must be considered 
as one for mecbanical devices only which will be anticipated or in- 
fringed by any other structure possessing thèse features irrespective 
of its fonn or appearance. The combination of tbe claim contains 
tbe f ollowing éléments: First. A tubular casing. Second. Areflector 
located in and protected by one end of the casing. Third. A lamp 
located in front of the reflector and within the casing, having one of 
its filament terminais extending rearwardly tbrough tbe reflector 
to the rear side thereof. Fourth. A cover for the opposite end of 
the casing connected with the opposite filament terminal. Fifth. A 
cylindrical battery contained within the casing. Sixth. The cover, 
when shoved home, making contact with one pôle and end of the 
battery and forcing the opposite pôle and end thereof into contact 
with the rearwardly extending filament terminal. A broad construc- 
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tion of the daim îs impossible. The proceedinga In the patent office, 
the prior art and the déclarations of the spécification limiting the 
patent to "the way of assembling the parts and in the manner of mak- 
ing the electrical connections and in other détails," ail compel a con- 
struction narrowing the claim to "the détails" described and shown. 
So construed it is doubtful if infrihgement can be maintained. It is 
true that this défense is based upon slight and formai différences 
which, in a pioneer patent, would be promptly disregarded; but that 
thèse différences exist there is no doubt, and to construe the claim 
60 that both the défense of lack of novelty and of noninfringement 
are avoided requires the exercise of judicial ingenuity which hardly 
belongs to "the skill of the calling." 

But can the claim be upheld for any purpose? It is admitted that 
each of the éléments as above-stated, when considered separately, 
was ôld and that several of them were previously grouped in anal- 
ogous congeries. Thus, the Hoggson patent. No. 520,429, shows a 
cylindrical dry battery contained within a tubular casing. The com- 
plainant is licensed under this patent and its batteries are construct- 
ed in accordance with its terms. The Magee patent shows a cylin- 
drical casing with an electric lamp located in front of a reflector 
within the casing. The Hoflman patent shows a cylindrical battery 
within the casing, a lamp having one of its filament terminais extend- 
ing rearwardly and a cover for the opposite end of the casing con- 
nected with the opposite filament terminal. The hinged cover makes 
contact with one pôle of the battery and forces the opposite pôle into 
contact with the rearwardly extending filament terminal. The Paget 
patent shows almost the exact structure of the Misell patent with 
the single exception that the lamp and reflector are located on the 
side of the casing instead of within the end. Other patents, show- 
ing several of the more minute détails of construction, hâve been in- 
troduced, but it is not necessary to consider them, as it must be con- 
ceded that any skilled electrician knew enough to connect a lamp and 
a battery in almost every imaginable environment. 

The following question naturally suggests itself: Did it require 
the genius of the inventor, in the spring of 1898, to place the Magee 
reflector and lamp in the end of Paget's cylindrical casing when Hoff- 
man, Meyer and the rest, described exactly how the connection could 
be made? But Misell's task was far more simple than is indicated 
by this question, for he had the design for the casing also ready be 
fore him. It is not pretended that the patent covers this design 
and there is no proof that Misell invented it. In contemplation of 
law, therefore, he had upon the work bench before him ail the prior 
art, plus the portable lamp body with its bull's-eye, metallic rings 
and ail. Misell was not required to suggest or originate anything; 
ail this had been done by others; he was simply asked to arrange a 
lamp and reflector like Magee's in a case which was placed in his 
hands ready to receive the lamp and reflector. The connection of the 
battery with the translating device was a very simple matter within 
the knowledge of any intelligent workman, but if Misell needed 
assistance in this particular he had only to turn to the prior art 
where several patents told him precisely what to do. If the patent 
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did not deal with an electric light it is hardly probable tbat It wonld 
hâve survived the attacks of the examiner. If, for instance, an em- 
ployer having in his possession a new and attractive design for a 
candlestick should kand it to a workman with the request that he 
fit it to a candie in an artistic manner, could it be maintained for a 
moment that this act of fltting the two together required anything 
but the skiU of the workshop? Again, take the same illustration 
with a novel form of lantern substituted for the candlestick, would 
not any compétent mechanic know enough to place a lamp within the 
cage and connect it properly? That it would not involve invention 
to do this is too plain a proposition to discuss. And yet how is the 
question altered because the light is produced by electricity instead 
of oil? Given the lamp, the casing, the battery and the Connecting 
mechanism, and the question of invention seems to be the same. The 
device in question is one of many similar novelties where electricity 
is used to produce new and attractive effects, but it is not a device 
entitled to protection as an invention. The bill is dismissed. 



A. B. DICK œ. V. WICHELMAN. 

(Circuit Court of Appeals, Second Circuit May 7, 190U 

No. 142. 

Patents— Anticipation— Stencil Shbets, 

The Dlek patent, No. 562,590, for a dupllcatlng stencil, the essentlal 
feature of whlch Is the mixlng of lard or lard oil with paraffine to form 
a coatlng for the paper of whlch the stencil sheet is made, was anticl- 
pated by the Broderlck patent, No. 377,706, which is sufficiently broad to 
cover the coatlng of the sheet with any gummy or waxy substance, the 
best material for the purpose belng a matter to be determlned by me- 
chanical ezperiment. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a decree of the circuit court (106 Fed. 637), which dis- 
missed a bill in equity brought by the owner of letters patent No. 
562,590, applied for December 27, 1887, and issued on June 23, 1896, 
to Albert B. Dick, assignor to the complainant, for an improved 
means for producing duplicating stencils. The bill was founded 
upon an infringement of the first three claims of the patent, and waa 
dismissed on account of their invalidity. 

Dyer, Edmonds & Dyer, for appellant. 

Frederick A. Wichelman, pro se. 

Before WAULAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. On February 7, 1888, upon an appli- 
cation filed May 20, 1886, letters patent No. 377,706, for a prepared 
sheet for stencils, were issued to John Broderick. The présent com- 
plainant became the owner of the patent, and it came before this 
court for examination in a bill in equity against the présent défend- 
ant for an alleged infringement of its three claims, and was su»- 
108 F.— 61 
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tâined. 31 C: C. A. 530, 88 Fed. 264. The opinion ofthe court, 
after describing the waxed stencil sheets for duplicating handwrit- 
ings that were in use before the date of the Brodetick invention, de- 
scribes the invention as folio ws: 

"The patentée Conceived the idea of employing a porous basie material 
for' the sheet, which would net require to be eut or perforated, and coating 
It wlth a gummy or waxy substance, Impervious to ink, of such a consisten- 
cy that It could be displaced at the Unes of Impression so as to leave the 
Inhérent Interstices In the paper exposed for the transmission of the inls. 
In hls experiments with dlfiEerent klnds of baslc materlals, he found the 
Japanese paper known as 'yoshino* to be admirably adapted for the purpose 
In View, having sufflcient poroslty, thinness, and toughness to meet ail the 
necessary conditions. This klnd of paper had never prevlously been em- 
ployed for stencil sheets. Among the coating substances whlch he tried, he 
found that parafûne of about 120° Fahrenheit, fusion point, was sultable. 
In descrlblng the way of practlclng hls Invention, he states that such paper 
and such a coating material are preferentlally to be used In preparing the 
sheet. The patent, however, Is not limited to the use of thèse constituents 
in preparing the sheet. The spécification points out that any sheet of the 
requislte poroslty, thinness, and toughness may be used, and may be coated 
wlth any gummy or waxy substance of a consistency that will yield upon 
pressure so as to expose the interstices of the basic material at the lines of 
Impression wlthout abrasion. The clalms are as follows: '(1) A transmit- 
ting printlng sheet, consisting of a thin, porous sheet, through which ink is 
readlly transmitted, such as Japanese dental paper, or yoshino, fllled or 
coated wlth a sutistance Impervious to Ink, as paraffine substantlally as de- 
scribed. (2) A transmitting printlng sheet, consisting of a thin, porous 
sheet, through which inlt is readlly transmitted, such as Japanese dental pa- 
per, or yoshino, filled or coated wlth a substance impervious to ink, as paraf- 
fine, and having this flUiug or coating remoVed at the points or Unes of 
printing, substantlally as descrlbed, for the purpose specified. (3) A pré- 
pares sheet for stencils, consisting of a sheet of Japanese dental paper, or 
yoshino, coated wlth a substance Impervious to ink, substantlally as de- 
scrlbed.' " 

In 1887, Mr. Dick was pursuing independent investigations in 
search of a stencil sheet, and found that the same yoshino paper 
which Broderick had hit upon would, when coated with paraffine, be 
the required article. He also found that when the paraffine was 
"shortened" with lard oil a better resuit would be produced. He 
theref ore applied for a patent in December, 1887, and in his spécifica- 
tion described his alleged invention as follows: 

"For preparing the stencil sheet from whlch the stencil Is made I prefer 
' to employ a thin, tough paper, which at the same time is very open. I hâve 
found that for tlils purpose the Japanese paper known as 'yoshino' In Japan, 
or 'dental paper' in the United States, is hlghly efficient; but other thin 
papers of équivalent openness might be employed. This paper may be coat- 
ed with paraffine in the ordinary way of coating paper wlth paraffine for 
other purposes; but I hâve found that when this alone is doue the coating is 
tenacious, and does not readlly break when stmck by the type; but, by 
adding to the paraffine a material whlch makes the coating friable, this ob- 
jection Is overcome. For this purpose I hâve found that lard or lard oil is 
^n efficient material. When I employ paraffine as the main ingrédient of 
the coating, I mix the paraffine and lard or lard oil preferably In the propor- 
tion of seven parts of paraffine to one part of lard or lard oil, whereby the 
paraffine Is shortened. The paper Is coated wlth this mixture after the 
manner of the usual paraffine process. The resulting coating is sufflciently 
tenacious to allow ail ordinary handling of the paper, but Is at the same 
tIme so friable that the type. In strlking the surface, will break into and 
force the coating into the meshes of the Sllk bolting cloth or other covering 
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or backing sheet on sharply-deflned Unes, so that in printlng the copies com- 
pare favorable in stiarpness of the outline ■wltli the letters wlth original type- 
writlng." 

In 1896 the patent was granted, and the first three claims are as 
follows: 

"(1) A stencil sheet or dupllcating stencil of open materlal provided wlth 
a coating having a shortenlng materlal as an ingrédient substantially as set 
forth. (2) A stencil sheet or duplicating stencil of open material provided 
with a coating of wax mixed wlth a shortening material, substantially as 
set forth. (3) A stencil sheet or duplicating stencil consistlng of open mate- 
rlal coated with a mixture of paraffine and lard oll, substantially as set 
forth." 

Dick began to sell his prepared stencU paper in November, 1887, 
and thereafter, having had the Broderick patent brought to his at- 
tention, bought it, and the manufacture under both patents has 
been successfuUy continued. The question now is whether, in view 
of the foregoing facts, the first three claims of the Dick patent are 
valid. Broderick's invention was a thin, porous sheet, such as 
voshino, filled with a substance impervious to ink, as paraffine. 
Dick's subséquent invention, made without knowledge of what 
Broderick had done, was a thin, open paper, such as yoshino, coated 
with paraifine mixed with lard oil or like material in the proportion 
of seven parts of paraiBne to one part of lard or lard oil. Broderick's 
invention included the use of any gummy or waxy substance of the 
proper consistency. Dick found that he could make the gummy sub- 
stance less tenacious by adding to the paraffine one-eighth part of 
lard. The mixture is gummy and waxy, is still substantially paraf- 
fine, and was the resuit of divers experiments to make paraffine — 
which was the substance apparently best adapted to coat the Jap- 
anese cloth — of the best consistency. The value and utility of the 
Broderick invention was dwelt upon in the record upon that patent, 
and the improvement which is the subject of this suit was an "ad- 
vancing wave," and one which does not seem to be worthy of a 
monopoly. The decree of the circuit court is afiSrmed, with costs. 
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(Carcult Court of Appeals, Second Circuit May 7, 1901.) 

No. 127. 

1. Patents— Construction dp Licbnsb— Royalties. 

A contract granting an exclusive license to manufacture and sell sepa- 
rate articles, not necessarily conjointly used, covered by différent patents, 
on which the licensee is to pay royalties, presumptively requlres the pay- 
ment of such royalties on any one article only during the life of the patent 
thereon; and the contract will be so construed, unless a contrary intention 
appears therefrom. 

S, Appeal^Dkcision— Question op Costs. 

A decree will not be reversed on a question of costs, where It is af- 
firmed in respect to the merits. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 



964 108 FEDERAL RHPORTBH. 

De Laney Kennedy ■vras In hls Ufetlme a citizen and résident of the state 
of New York, and dled on or about January 16, 1893, leavlng a last wlll and 
testament whlch was duly probated. The complalnant, a citizen and rési- 
dent of the state of New York, was appointed adminlstratrlx wlth the wlll 
anuexed of hls estate on September 24, 1894. The défendant Is a corpora- 
tion under the laws of the state of Connecticut. Prior to May 26', 1888, 
Kennedy was the owner of four letters patent of the United States, — ^the 
first, No. 148,566, dated March 17, 1874, for a machine for applying power in 
Impiements used either for cutting, or shearing, or punching, whlch could be, 
and was, used for shearing wlthout a punch, and whlch explred June 17, 
1891; the second, No. 161,968, dated April 13, 1875, for a spiral punch, whlch 
explred on Aprll 13, 18Ô2; the third, No. 267,751, dated November 2, 1882, 
for an Improvement on the spiral punch, whlch explred on February 17, 
1895, In conséquence of the expiration of a prior Cauadlan patent for the 
same Invention; and the fourth, dated January 3, 1888, for a coupler to at- 
tach punches of différent diameters to a punching machine, which will expire 
in 1905. The first three patents were issued to Kennedy as Inventer. The 
fourth was Issued to Alfred H. Eaynal, who asslgned It to Kennedy. On 
May 26, 1888, Kennedy, as party of the first part, entered Into a written 
contract with the défendant. The essential parts of the agreement, after 
recitlng the ownership of the patents, are as follows: "The party of the 
first part hereby gives and grants unto the party of the second part, Its 
successors and assigns, the sole and exclusive right, except as to parties 
above named, to whom lieense to manufacture has already been granted to 
manufacture In the United States of America and sell In the United States 
and other countries, the machines, punches, etc., under the aforesald letters 
patent durUig the unexpired term thereof; also such other Improvements 
therein as he may make or acqulre during the continuance of this agree- 
ment. Said party of the first part further agrées to dévote • * * his 
whole time for twelve months • * • to the introduction and sale • * • 
of the above-mentioned articles manufactured by the sald party of the 
second part. • • ♦ xhe party of the second part promises and agrées 
to manufacture at Its cost and expense, In such reasonable quantity as shall 
meet the demand of the market of the United States and other countries, 
the said machines, punches, etc., and make earnest endeavor to sell them; 
to employ sald party of the first part for twelve months * • • to Intro- 
âuce and sell * • • the sald machines and punches manufactured by It; 
• * * to render to sald party of the first part a full and correct report, 
en or about the first day of the months of July, October, January, and Aprll 
!n each year, of sales, wherever made, of sald machines and punches, etc., 
during the preceding three months, and pay to sald party of the first part 
during said four months twenty (20) per cent, of the proceeds of such sales 
as royalty, excepting upon sales of punches Nos. 10. 11, and 12, upon which 
three sizes the royalty to be paid Is only fifteen (15) per cent." On March 
17, 1891, the date of the expiration of the machine patent, Kennedy obtained 
a new patent for an Improvement, No. 448.525, which défendant never used 
and for which it Is not Uable to aceount. The défendant ceased to pay roy- 
alties on sales of the shearing and punching machine after June, 1892, and 
upon sales of punches and couplers ceased after March 31, 1894. The circuit 
court f ound that the spiral punches were made under the patent of 1882, and 
that, as It did not expire until February 17, 1895, royalties upon sales of 
punches contlnued to be due untll the date of its expiration, and that royal- 
ties upon the sales of couplers continued to be due until the date of the 
decree. No appeal was taken by the défendant from the decree. The cir- 
cuit court's construction of the contract was that royalties explred with the 
respective patents, and Judgment was entered for the complalnant for the 
amount due upon sales of articles made after March 31, 1894, whlch were 
covered by the patents of November 12, 1882, and January 12, 1888, amount- 
Ing to $922. Prom thls decree (101 Fed. 265) the complalnant appealed. 

J. Edward Ackley and Paul N. Turner, for appellant. 
E. D. Worcester, for appellee. 

Bef ore LACOMBE and SHff MAN, Circuit Judges. 
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SHlPMAj^, Circuit Judge (after stating the facts as above). The 
complainant construes the contract to be a continuing and indivisible 
agreement for the payment of the specifled percentage of proceeds 
upon the sales of aïl machines and other articles made in accord- 
ance with expired or unexpired patents. Unless the contrary ap- 
pears to hâve been the intention of the parties, the presumption is 
that, under a license for the exclusive right to manufacture and sell 
under a patent, royalties are not payable upon articles manufactured 
and sold after the expiration of the life of the patent. Parties may, 
of course, contract as they chodse; but, in the absence of some pro- 
vision by which a promise for the continuing payment of royalties 
upon expired patents may be fairly inferred, the presumption is 
that the contract is upon the ordinary terms as to the duration 
of royalty. In this case, the agreement was for the exclusive use 
and for payment of royalties upon four patents, one of which ex- 
pired in about 3 years, and the fourth expired nearly 17 years, from 
the date of the contract; and the considération for Kennedy 's agree- 
ment was strictly a royalty, and not a division of the proceeds of 
a joint business for a term of years. The fact that the contract 
déclares that the license is to manufacture and sell under the let- 
ters patent during the unexpired term thereof, instead of using 
the plural, "terms," is not signiflcant in view of the nature of the 
contract, which was founded upon a license to manufacture in the 
United States articles under four patents for three separate arti- 
cles. The argument by the complainant was founded upon the the- 
ory that thèse separate articles were to be used, and were used, 
jointly, so that the contract was in fact for the manufacture of 
sets of tools for joint use. The machine patent was for shearing 
or punching, and the circuit court found that "during the five years 
or more covered by the accounting only six of the machines sold, 
of the value of |286," were of such a character that they could be 
used conjointly with the couplers and punches, while more than 
|1,500 worth of such machines were sold on which a royalty is 
claimed, but which could not be conjointly used with the couplers 
and punches. "It is further found that the articles made under 
thèse varions patents could readily be separately used, and are or- 
dinarily sold for separate use." The flnding of the court was sup- 
ported by the testimony taken before the master. 

The decree of the circuit court was silent on the subject of costs. 
The bill for an accounting was founded upon a single contract for 
the payment of unpaid royalties upon four patents after March 31, 
1894, when the défendant ceased payment entirely, and the judgment 
was for the complainant to recover the amount due upon two patents. 
One of the assignments of error is based upon the nonallowance 
of costs. When a decree is "aiHrmed with respect to the merits, 
it will not be reversed upon the question of costs." Du Bois v. 
Kîrk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895. The decree of the 
circuit court is afQrmed, with costs of this court. 
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BBOWN HOISTING & CONVEYING MACH. 00. T. KING BRIDGE 00. 

(Circuit Court of Appeals, Sîxth Circuit February 12, 1001.) 

No. 825. 

Patents— Infbinobment—Hoisting and Conveying Machines. 

Tlie Brown patent, No. 300,690, for an Improvement In holstlng and 
conveying machines, used chlefly In unloadlng heavy cargoes, such as 
coal and ore, from vessels, and conyeying the same to a distance, can- 
not be sustalned for the Invention broadly stated In the clalms, which 
Is that of provldlng artlculate connections between the truss which car- 
rles the track of the conveyor and the plers upon which It is supported 
at or near either end, so as to permit the end of the truss nearest the 
wharf and the pier supportlng It to be moved laterally wlthout stralnlng 
the parts or movlng the second pier, as such Jointed connection was dls- 
closed in prior patents. If sustainable at ail, the cialms must be llmlted 
to the spécifie construction shown In the speclflcatlon, and, as so llm- 
lted, Md not infringed. 

On motion for rehearing. Denied. 
For former opinion, see 107 Fed. 498. 

Before LURTON, DAY, and SEVERENS, Circuit Judgea. 

SEVERENS, Circuit Judge. In the brief flled in support of this 
motion, this case is further elaborately argued. The discussion cov- 
ers substantially the same grounds as those which were presented 
on the original hearing and hâve already been fully considered by 
the court. In thèse circumstances, whUe we hâve gone carefuUy over 
the case again, we see no reason for permitting a rehearing. It 
seems proper to observe, however, that counsel for the appellant 
misconceives the scope of our décision, and, because this bas been 
possible, we conclude that we should make the matter clear. We 
did not détermine the question of the validity of the complainant's 
patent. With the understanding that the court below had dis- 
missed the bill upon the ground that the patent was invalid, we 
referred, arguendo, to certain considérations bearing upon that ques- 
tion. Those considération» were germane also to the question 
whether, if the patent could be sustained, it should be held that the 
invention was of the broad character claimed for it, or whether 
it should be restricted to the spécifie means devised by the inventor 
for effecting his proposed resuit; and by spécifie means we intend, 
of course, to include such means as are équivalent within the scope 
of the invention. We held that the patent could not be supported 
for the invention broadly stated in the claims, and that, if it could 
be sustained only for the means specifled the défendant did not in- 
fringe. Thèse conclusions rendered it unnecessary to détermine 
whether the patent might be sustained for the claims as modiûed by 
référence to the means described in the spécification. The motion 
for rehearing is denied. 
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JOHN R. WILLIAMS CO. et al. v. MILLBE, DUBRDL & PETERS 

MFG. CO. 

(Circuit Court, S. D. New York. May 6, 1901.) 

Rehearino— Newly-Discovbred Etidence. 

Wliere an interlocutory decree has been rendered sustainlng a pat- 
ent, and a motion for rehearing made because o£ the expiration of a 
Brltish patent covering the invention, not before in ttie record, and 
wliicli expired before suit was brougtit, wliich fact was not known to 
eitlier party until after tlie liearing, défendant wlU be allowed to ainend 
his answer setting up sucli patent, subject to tlie replicatlon on flle, 
and both parties allowed to take évidence In relation thereto. 

On Application for Rehearing. 

Por former opinion, see 107 Fed. 290. 

Charles G. Gill and Idvingston Gifford, for plaintiffs. 
E. M. Marble, for défendant. 

WHEELER, District Judge. A décision having been made Sere- 
in providing for an interlocutory decree sustaining tlie first claim of 
patent ISTo. 261,849, and the first and third claims of No. 315,408, 
granted to Oscar Hammerstein, a motion for rehearing has been 
made because the object of the first patent was broader than the 
décision indicates in upholding it, and because of the expiration of 
a British patent covering the invention of the other, not before in 
the record. The spécification of the first patent does mention wrap- 
pers for cigarettes, and "covering packages of ail kinds, such as 
lozenges and the like," which would include paper, and claims 
founded upon which might be anticipated by the use of paper, but 
the first claim is confined strictly to wrapper tobacco for cigars, in 
the use of which it had not been anticipated by any such process 
or method. The application for the other patent was filed by Oscai* 
Hammerstein, July 10, 1883. He made an assignment of ail his 
"entire right in and to the said invention, and any letters patent 
that may be granted therefor," to Malvine Hammerstein, Juiy 17, 
1883. The British patent No. 3,611 was granted for 14 years, on a 
communication from abroad by Oscar Hammerstein, February 19, 
1884; the assignment was recorded October 24, 1884; and the United 
States patent was granted for 17 years to Oscar Hammerstein, as- 
signor, April 7, 1885; and the British patent expired February 19, 
1898, before this suit was brought. 

The British patent covers two other patents of Hammerstein, and 
question is made whether the construction of this part of the Brit- 
ish patent, in connection with the other two, would be the same as 
that of this United States patent alone, and the afiidavits of ex- 
perts hâve been taken, respectively, by the parties upon that ques- 
tion. The devices of that part of the British patent would seem 
clearly to infringe thèse claims of this one, and the invention of this 
patent appears to hâve been well patented there, within the mean- 
ing of the statute. Commercial Eïg. Co. v. Fairbank Canning Co., 
135 U. S. 176, 10 Sup. et. 718, 34 L. Ed. 88. 

But Hobbs V. Beach (March 5, 1901) 94 0. G. 2357, 21 Sup. Ct. 
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4:09, is relied upon as showing that, after Oscar Hammerstein had 
assigned the invention to Malvine Hammerstein, he could not take 
out a foreign patent that would limit the United States patent 
granted to her as his assignée. That foreign patentée appears, how- 
ever, to hâve been an "intermeddler," who had no relation to the 
American patentée, and was an adverse claimant. Undoubtedly, 
the foreign patentée must he the same in source of title, or right, 
or consent. Walk. Pat. §§ 162, 163; 3 Rob. Pat. § 1043. Oscar 
Hammerstein was the inventer and a patentée, although only as as- 
signor, in the United States -psitent. Malvine Hammerstein stood 
in the same right from the same source. This case does not seem 
to fall within the principle of that, or se clearly within it that the 
chance to try the question should be denied. Neither party appears 
to hâve known about the British patent till after the hearing, or to 
hâve been seriously in fault in not discovering it. Under the cir- 
cumstances, it seems most just that it should he admitted into the 
case, but not to the préjudice of the decree for an account to the time 
of its expiration. 

Let the answer be amended setting up the British patent, subject 
to the replication novf on file, within flve days; the patent and de- 
fendants' évidence relating thereto to be flled within ten days after; 
and the plaintiffs' évidence relating thereto within ten days after 
that, — ail without préjudice to the accounting. 



THE UNIVERSB. 

(District Court, D. Oregon. June 4, 1901.) 

No. 4,544. 

1. CoNTBACT OF Affrbiqhtment— Breach— Lien. 

Where parties In possession and control of a steainship under a coa- 
tract -wlth the owners assigned and transferred sucti cliarter and con- 
tract to libelant, under wlilch said steamer was to proceed to a certain 
point, and take on a cargo, but tlie contract was not performed either 
on the part of the assigner of the contract or of the vessel, no lien ex- 
ista against said vessel, as the contract of afCreightment had not been 
entered into. 
9. Same. 

Where the breach of a charter party did not take place In th& state 
of Washington, and the ofCending vessel was never within the jurlsdlc- 
tion of that state, no lien for the breach is created by virtue of its laws. 
8. Mabitimb Lien. 

A state législature has no authority to create maritime liens. 

In Admiralty. 

Platt & Platt, for libelant. 

Williams, Wood & Linthicum, lor claimant. 

BEMJNGER, District Judge. The libel in this case allèges that 
about the 15th day of November, 1900, one R. A. Graham was in the 
possession and control, under time charter with the owners, of the 
steamer Universe, and on said date chartered said steamer unto 
Pope & Talbot to take a cargo of lumber from Puget Sound, in the 
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district of Washîngton, to Port Pirie, in South Àustralia; that said 
Pope & Talbot, on or about the date aforesaid, assigned and trans- 
ferred said charter and contract to the libelant, under which said 
steamer was to proceed to Puget Sound, and take on the cargo of 
lumber, on or before the 15th day of March, 1901; that the libelant 
Company kept ail the conditions and undertakings, on its part, of the 
said contract, but that neither Graham nor the vessel has performed 
or kept the undertakings on their part; that said vessel did not pro- 
ceed to Puget Sound at ail, but has gone to the port of Portland, in 
the district of Oregon, where she now is; for which violation of said 
charter party libelant claims damages in the sum of $20,000. To this 
libel the owner of the Universe excepts upon the ground that it ap- 
pears upon the face of the libel that no lien exists against said vessel 
by reason of the matters therein alleged. No lien is created under 
such a charter as is described in the libel, unless the contract of 
affreightment has been entered into. The principle governing this 
case is laid down in the case of The Keokuk, 9 Wall. 519, 19 L. Ed. 
744. In that case the court says: 

"The law créâtes no lien on a vessel as a security for the performance 
of a contract to transport a cargo untll some lawful contract of affreight- 
ment is made, and the cargo to which It relates has been delivered to the 
custody of the master, or some one authorized to receive it." 

The cases cited in behalf of the libelant are to the same effect. The 
case of The G. L. Rosenthal (D. G.) 57 Fed. 254, was a case where 
there was an agreement to tow libelant's boat on her varions voyages 
throughout an entire season, and where there was an abandonment 
of this contract near the end of the season. It was held that the 
contract was not a separate contract for independent voyages, but 
a contract for services during the entire season, and so the case was 
one where the contract had been entered into and partly executed. 

It is contended further on the part of the libelant that, inasmuch as 
it was provided in the charter party that the ship should go to Puget 
Sound, and take a cargo of lumber therefrom, the contract was one 
to be performed within the district of Washington, and the libelant 
is entitled to hâve the remédies provided for by the laws of that 
state applied as a part of the contract between the parties. But the 
breach complained of did not take place in the state of Washington, 
and, the olïending vessel never having been within the jurisdiction of 
that state, no lien is created in virtue of its laws. Moreover, state 
législatures hâve no authority to create maritime liens. The Belfast, 
7 Wall. 644, 19 L. Ed. 266. The exceptions to the libel are allowed. 



THE GOV. AMES. 

(Circuit Court of Appeals, Fifth Circuit May 14, 1901.) 

No. 943. 

SaLVAGE— RiGHT TO COMPENSATION— FORPEITURB BY FkAUDULENT CONDUCT. 

The fraudulent conduct of the persons in charge of salvage opérations, 
in attempting to bribe the master of the stranded vessel to agrée to an 
excessive payment, and in delaying the work with a vlew to magnlfylng 
the value of the services, when such fraudulent acts were not partiel- 
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pated in nor known to the owners of the vessels engagea în the service, 
or the men employed, wlll not work a forfeiture of thelr rlght to fair 
compensation, when the services wére successful, and of beneflt to the 
salred vessel. 

Appeal from the District CJourt of the United States for the East- 
ern District of Texas. 

E. V. Davidson, F. D. Minor, and J. J. Browne, for appellant 
M. E. Kleberg, for appellee. 

Before PAEDEE, McOOKMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The five-masted schooner Gov. Ames, 
worth about $30,000, burden about 1,690 tons net, laden with a 
cargo of 2,800 tons of coal, worth about $10,000, on Sunday, May 
28, 1899, about 6 o'clock a. m., while on her voyage from Norfolk, 
Va., to Galveston, Tex., ran aground on a coral reef on the Florida 
coast, known as "Loo Key Patches," about 30 miles eastward from 
Key West. She remained aground on the reef until 11 a. m., the fol- 
lowing Wednesday, May Slst, when she was successfully floated. 
This resuit was produced by the combined efforts of the master and 
his crew of 13 men, and appliances of the ship, and of the libelants, 
composed of Thomas Pent, as master wrecker, and Osgood Acosta, 
assistant master wrecker, the crew of the tug George W. Childs, 
and the crews of several schooners, making ail told 63 men. The 
libelants had in their service the tug George W. Childs and several 
smaU schooners, and commenced work early in the morning of May 
28th, and continued their services until the Gov. Ames was floated, 
her outlying anchors picked up, and the vessel was ready to pro- 
ceed on the voyage. During the time that the libelants were en- 
deavoring to float the Gov. AmeSj besides minor services rendered, 
they furnished a large 10-inch hawser, which was successfully used; 
carried out a heavy anchor belonging to the ship, weighing 7,300 
pounds, some distance astern; and carried out another heavy anchor, 
weighing 6,800 pounds, on the port and seaward side of the ship; 
and jettisoned from 200 to 400 tons of cargo, which was taken up 
from the forward hold, and thrown overboard, and, to that extent, 
lightened the ship. Thèse services were saJvage services, and this 
seems to be admitted by the claimants; but it is contended that thèse 
services were not rendered in good faith, with a view to a speedy 
floating of the distressed ship, but rather in bad faith, and for the 
purpose of keeping the Gov. Ames aground as long as possible, with 
a view to increasing the salvage award to be allowed for services 
rendered. This contention was allowed in the district court, which 
decreed as follows: 

"It Is therefore ordered, adjudged, and decreed that the salvage of the 
libelants for their services rendered to the schooner Gov. Ames and cargo, 
while ashore on the Loo Key reefs, be forfelted on account of their having 
refused and failed to carry out the anchor on the port bow of sald schooner, 
and having carried out the starboard anchor astern of said schooner, and 
puUing on her with the tug boat on the starboard slde, with a traudulent 
view of keeping her on the reefs until they had time to lighten her more 
than was necessary, and ou account of their having placed her in a position 
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of greater péril and danger, and having unnecessarily employed a large 
nnmber of men, and, In this manner, fraudulently magnlfled thelr services 
into greater Importance than they were entitled to, wlth a vlew of a larger 
compensation than the true situation of the v,essel and tlieir falr and neces- 
sary services would warrant, wliereas tlie proper manner of piacing said 
ancliors, tlie proper course in salving tlie said vessel, was évident to be seen 
by them at the time; and that, for thèse causes, it Is ordered that said sal- 
vage be forfeited, and their libel be dismissed; but it appearing to the court 
from the testimony that the libelants rendered certain services to the said 
schooner, and that thèse circumstances make it just that the costs should be 
pald by the said schooner and cargo, and be adjudged against the respond- 
ents." 

There is nrnch, maybe a prépondérance of , évidence to support this 
decree, except as to the fraudulent intent ascribed to ail the libel- 
ants. The controlling libelants persistently declined and refused to 
carry ont and locate an anchor on the port side of the ship, and did 
not carry it ont until the afternoon of Tuesday, May 30th, when 
the master insisted upon it, threatening to procure other assistance; 
and the master testifies that prior to the libelants undertaking the 
salvage, and while negotiating with the master with regard to terms, 
the master wrecker, Thomas Peut, proposed to bribe the master of 
the Grov. Ames to agrée to a contract for a large compensation by 
giving him a considérable portion of whatever amount should be 
agreed upon. It appears, from the soundings taken soon after the 
Gov. Ames went aground, that the shoal water was directly aliead 
and to the starboard, and the deep water was astern and to the 
port and seaward side, and it seems that ordinary seamanship and 
skill required that as soon as possible a heavy anchor should be put 
out astern to keep the ship from going ahead and further aground, 
and one also to the port to keep her from further working in, un- 
der the influence of wind and tide. The évidence shows that this 
was the master's view, and he urged it upon the libelants from 
the flrst. The Gov. Ames had no facilities to carry out thèse an- 
chors. The libelants had a tug, which could, and afterwards did, 
carry them out. Before the libelants were employed at ail, the 
master of the Gov. Ames offered Assistant Master Wrecker Acosta, 
who seems to hâve had some control of the Geo. W. CMlds, then 
lying in the vicinity, $500 if the tug would carry out the heavy 
anchor to the port side abreast of the ship, which offer, for some 
reason not shown, was declined, and the libelants would not un- 
dertake to do anything until they were put in charge of the ship. 
After they were put in charge of the ship, not thinking well of the 
effort, they delayed and neglected to run out the anchor to port 
until other measures and contrivances had failed. It seems that im- 
mediately the anchor was carried out to port, thus preventing the 
ship from working further in, and fumishing an opportunity to use 
the ship's appliances to warp her towards the open sea, the ship 
was able to, and did, draw off the reef at the flrst high water there- 
after. As to the attempt at bribery, the évidence is somewhat cou- 
flicting, but sufficient appears to show that if the master wrecker, 
Thomas Peut, did not attempt to bribe the master to act in bad 
faith with his owners, he was willing to co-operate in a scheme to 
procure that resuit. He testifles: 
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"When I toia the captain of the Ames I -would float his ship for $14,000.00, 
he said to me, 'How much do I get?' I answered, '$2,000.00.' He replled 
he 'could not do that.' Then I said to hlm, 'You make a figure.' He replied, 
'No; I cannot do tliat' Then I told hlm $12,000 would be my lowest figure. 
Then he asked me, 'How much are you going to give me out of that?' and 
I answered, '$1,000.00.' He said, 'No, sir.' Then I said, 'Well, captain, I 
tell you what l'U do; l'U float your ship, and let it be tried by tlie admlralty 
court.' He said, 'No; I do not want it to go into court.' He said, 'Why not 
hâve It tried by.the underwriters' agent?' I told him, 'AU right,' if their 
figures suited me. He then said, 'Let me go and call my engineer and mate.' " 

We find no évidence tending to show that libelants participated 
in, or knew of, the negotiations or purposes of the master wreclier. 

The évidence in the case is voluminous, and we hâve considered 
it attentively. Our conclusion is that a fraudaient intent to delay 
matters in the interest of the salvors is not sufficiently shown by 
the want of skill and other conduct of the salvors to warrant the 
déniai of ail salvage compensation; and as the services rendered 
were valuable to the Gov. Ames, resulting in eventual success, they 
should be compensated in a reasonable amount. 

Considering the value of the Gov. Ames and her cargo; the nuraber 
of libelants and their vessels, large and small; the time employed 
in and about the matter, — in short, ail the circumstances of the 
case, — we conclude that |3,000 is a reasonable amount, and that 
the same should be allowed. As a distribution according to ad- 
miralty rules and principles will be necessary, the cause will be re- 
manded to the district court for further proceedings. 

The decree appealed from is rêver sed, and the cause is remanded, 
with instructions to enter a decree in favor of the libelants for the 
sum of $3,000 total compensation for ail salvage services rendered 
to the Gov. Ames, and therein and thereafter proceed in accordance 
with the views expressed in this. opinion and admirai ty rules and 
usages. 



THE A. P. SKIDMORE. 

THE CITY OF LAWRENCE. 

(District Court, S. D, New York. May 28, 1901.) 

L COLLISIOÎÎ— FOG— LOOKODTS. 

Where a tug entering a harbor in a thick fog in the nighttime bas no 
lookouts on the bows of two barges alongside, which run ahead of her 
some 30 feet, it constitutes négligence. 
8. Same — Anchoeaoe Qkound. 

A steamship anchoring in New York harbor outside of the anchorage 
grounds, where the depth of water was so great as to Indieate that 
such anchorage ground was considerably nearer the shore, is guilty of 
négligence, so as to be equally liable with a tug coUiding with It in a 
foggy night. 

In Admiralty. 

Carpenter & Park and Mr. Symmers, for libelants. 

Benedict & Benedict, for the A. P. Skidmore. 

Wing, Putnam & Burlingham, for the City of Lawrence. 
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BEOWN, District Judge. I was at first disposed to regard this 
collision as the resuit of inévitable accident, but upon the argu- 
ment of counsel and doser perusal of the testimony, I am satisfled 
tliat both boats should be held in fault. 

The Skidmore, in my judgment, could not hâve been as attentive 
as she ought to hâve been either to the bell sounded on the City of 
Lawrence, or to the ferry bells on the sbore. The évidence of tlie 
City of Lawrence leaves no doubt that thèse shore bells were easily 
heard where she was. They should hâve been equally heard by the 
Skidmore approaching her. The steamer's bell ought also to hâve 
been heard earlier, and if it was mistaken through the slowness 
of the stroke for shore bells on the New York shore, that was abun- 
dant reason for the Skidmore to proceed much further to the east- 
ward. Having been at the time the captain was called within 150 
feet of the Brooklyn shore, as the mate told Mm, the tug could not 
hâve got so far toward the New York shore as the City of Lawrence 
lay without directing her course considerably across the river. This 
is not reconcilable with a prudent course if the captain were ail the 
time aiming to make l^ewtown creek. 

I think the Skidmore is further to blâme for not having lookouts 
on the bows of the two barges alongside, which ran ahead of her 
some 30 feet, that is from 45 to 50 feet ahead of the pilot house. See 
The Patria (D. O.) 92 Fed. 411, afiQrmed in (0. C. A.) 107 Fed. 157. 
In so thick fog in the nighttime no excuses can be accepted for not 
having a good lookout way forward. 

The City of Lawrence is I think to blâme for anchoring where she 
did. The testimony is quite contradictory as to the place of her 
anchorage. Her captain states that after she swung to the ebb 
tide, the Nineteenth street buoy was directly astern. Several of the 
tug's witnesses testify that on going out to ascertain her position 
while she was in the flood tide, they found her considerably to the 
eastward of the buoy; but I think the captain's own testimony is 
conclusive that his position was considerably to the eastward of that 
buoy, and therefore to the eastward of the anchorage grounds. He 
testifies that in sounding he found seven fathoms of water, and no 
such depth is found exeept considerably to the eastward of the buoy. 
This fact itself was sufficient to indicate to him that the anchorage 
ground was considerably nearer the New York shore and that there 
was still abundant room for him to go there without danger. The 
Ailsa (D. C.) 76 Fed. 868. 

For thèse reasons I think both are to blâme, and the libelants are 
entitled to a decree against both, accordingly, with costs. 



THE WILLIAM E. FERGUSON. 

(District Court, S. D. New York. May 28, 1901.) 

Collision— MuTUAb Padlt. 

A propeller bound up the East river came in collision with a car float 
on the starboard side of a tug going down the river a llttle above the 
Brooklyn Bridge. The évidence showed that the tug was carrylng prop- 
er llghts, but neither she nor her lights were seen until the propeller 
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had ronnded about directly up river. The propeller gave a signal of 
one whistle, and then an alarm. Slie heard no whistles from tUe tug. 
The évidence showed that the llghts of tlie propeller v^ere seen from 
the tug, and a signal of two whistles was given to the propeller before 
the latter had signaled. Held, that the propeller was in fault for not 
having observed the lights of the tug earlier, and not having observed 
her signal of two whistles before its own whistle, and that the tug 
was to blâme for not keeping in the middle of the river, as required by 
statute, and in having gone to the left under a signal of two whistles 
without an assenting signal, instead of going to the right, as required 
by the régulations, and in not repeating her signal at once and re- 
versing. 

In Admiralty. 

Carpenter & Park, for libelant. 

Wing, Putnam & Burlingham, for respondent. 

BEOWN, District Judge. The steam propeller Ghelsea, 138 feet 
long, bound up the East river in the ebb tide, after leaving her moor- 
ings at pier 29 at the lower side of the abutment of the Brooklyn 
Bridge and going ont and rounding up river, came in collision with 
the bovF of a car float on the starboard side of the tug Ferguson 
going down river, a little above the Brooklyn Bridge. 

The évidence is somewhat conflicting, but I think the weiglit of 
proof is undoubtedly that the Ferguson at the time of the collision 
was considerably on the Brooklyn side of mid-river. The Ferguson 
vras carrying proper lights, namely, two vertical white lights indi- 
cating a tow, as well as her own colored side lights, though it is 
possible that her green light may hâve been obscured. Neither the 
Ferguson nor her lights were seen until the Ohelsea had rounded 
about directly up river on the Brooklyn side of mid-stream. The 
Chelsea then gave a signal of one whistle twice and then an alarm 
when very îiear. Her witnesses say that they heard no whistle from 
the Ferguson at any time. 

The testimony on the part of the Ferguson leaves no doubt in my 
mind that the lights of the Chelsea were seen and that a signal 
of two whistles was given to the Cheslea before the latter's signais 
and before she had rounded up river. ISTo answer was received, and 
the two whistles were not repeated. To the Chelsea's subséquent 
one whistle the Ferguson gave one; but the tug was already under 
a swing to port towards the Brooklj'n shore under her own previous 
signal of two whistles and her starboarding in accordance therewith. 
The danger signais and reversing were too late to prevent collision. 

I flnd both vessels in fault. The Chelsea for not having observed 
at least the vertical lights of the Ferguson much earlier, and for not 
having observed her signal of two whistles before the Chelsea's 
own whistle. In my judgment thèse two omissions show the lack 
of a propér lookout and proper attention. Had thèse been observed 
the Chelsea ought to, and no doubt would, hâve given earlier sig- 
nais to the Ferguson, and would otherwise hâve governed her own 
navigation so as to avoid collision. 

The Ferguson on the other hand is to blâme, first, for not keeping 
in the middle of the river as near as may be as required by statute, 
or upon tbe New York side of it under the régulations; and sec- 
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ondly in having maneuvered to go to the left under a signal of two 
whistles, contrary to the régulation, without an assenting signal, 
instead of going to the right as required by the régulations; and 
thirdly in not repeating her signal on getting no answer wMle the 
danger was still threatening (the Chelsea's two colored lights being 
still seen) and not repeating her signal at once and reversing, as re- 
quired by the inland raies of navigation. 
Decree for the libelant for half the damages and costs. 



THE ACILIA, 

THE ORATHORNE. 

(District Court, D. Maryland. May 6, 1901.) 

1. Collision— Inland Rclks— Navigation of Naerow Channels. 

Article 25 of the Inland navigation rules, established by Act June 7, 
1897, requlrlng steam vessela In narrow channels, ^hen It Is safe and 
practicable, to keep to that side of the falrway or channel which Is on 
their starboard slde, Is applicable to navigation of a channel In the 
Chesapeake Bay, 600 feet wlde, and Is mandatory, snpersedlng ail prlor 
mies and local customs.i 

2, Samb— Steamships Meeting— Violation oï Rui.bs. 

The océan steamships Crathorne and Acllla came Into collision In 
the Patapsco river on the afternoon of a clear day, at the point where the 
Ft. McHenry and Brewerton channels meet, at an angle of about 28°, 
the channel being at that point about 600 feet wlde. The Orathorne was 
passing down from Baltimore at a speed of 6 miles, and the Acilia, which 
was a large ship, 452 feet in length, was coming up at a speed of 10 
knots or more. Each was in charge of a llcensed pllot. When perhaps 
a half mile apart, the pllot of the Acllla ordercd the wheel starboarded, 
and two blasts of the whistle given; his purpose being to pass to the 
port side of the channel, in accordance with a claimed local custom, but 
in violation of the inland navigation rules. Owing to a dérangement of 
the whistle, the valve would not close, and but one blast was sounded, 
w^hich contlnued untll after the collision. The pllot of the Crathorne, 
taking the first sound of the whistle to be a signal to pass port and port, 
in accordance with the rules, answered with the same signal, and ported 
his helm. On seelng that the Acilia meant to pass across his bows, he 
reversed. Shortly before collision the Acilia also reversed, but made no 
change of course, and was making greater speed than the Crathorne at 
the tlme of collision. She did not hear the signal of the Crathorne, 
owlng to the sound of her own whistle. Held, first, that the Acilia was 
In fault in golng at a dangerous speed under the clrcumstances, but 
chiefly because of the violation of the rules by her pllot, but for which 
the collision would not hâve occurred; and, second, that the Crathorne 
was not gullty of contributory fault In failing to sound danger signais, 
which would hâve conveyed no Information not already in possession of 
the Acilia, nor because she did not sooner reverse, her pllot being justlfled 
in supposlng, up to the tlme she did reverse, owing to the direction of 
the channel and the course the Acilia was then on, and In the absence 
of a contrary signal, that she would obey the rules, and change her 
course in tlme to avoid collision; furthermore, owing to the contlnued 
blast of the Acllla's whistle when she was manifestly not in distress, 
the pllot of the Crathorne was confronted by a perplexing situation, with- 
out fault of her own, in which he should not be held to the hlghest de- 
gree of promptness and certalnty in his actions. 

1 Collision rules, see notes to The Niagara, 28 G. 0. A. 532; The Mount 
Hope, 29 C. C. A. 368. 
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In Admîralty. Cross libels in a cause of collision. 

Wilhelmus Mynderse and Daniel H. Hayne, for the Crathorne. 
J. Wilson Leakin and Harrington Putnam, for the Acilia, 

MORRIS, District Judge. The case stated in the pleadings on 
behalf of the Crathorne is: That she is a steamship of 1,695 net ton- 
nage, and on the afternoon of January 16, 1901, she left Baltimore 
in charge of a licensed pilot, Howard Ensor, hound for Copenhagen, 
laden with cargo, drawing between 21 and 22 feet, and proceeded 
down the Ft. McHenry channel. That the weather was clear, and 
vessels could be seen the usual distances. When in the vicinity of 
Ft. Carroll, the lookout reported a steam vessel on the port bow, 
which proved to be the Acilia, coruing up the Brewerton channel 
to Baltimore. That, as the vessels approached, the Acilia gave a 
single blast of her whistle, to which the Crathorne responded with 
a single blast and ported. When the vessels had approached within 
a short distance of each other, it was observed that the Acilia, con- 
trary to the signal, was attempting to cross the Crathorne's bow. 
When this was discovered, and it was seen that there was risk of 
collision, the Crathorne's engines were at once stopped and reversed 
full speed astern, the Crathorne's previous speed having been mod- 
erate. The Acilia, however, crossed in front of the Crathorne, and 
they collided, with the resuit, owing to the great size and speed of the 
Acilia, that the Crathorne's bow was greatly damaged, and she had 
to retum to Baltimore; the damages to ship and cargo amounting, 
as the libelant now claims, to |50,000. 

The case stated in the pleadings on behalf of the Acilia is : That 
she is a new steamship, built in November, 1900, 452 feet long, 52 
feet beam, 5,697 gross tonnage, drawing, at the time of collision, 
19 feet aft and 13 feet 6 inches forward. That on January 16, 1901, 
between 2 and 3 o'clock in the afternoon, she entered the Brewer- 
ton channel, and was proceeding to Baltimore in charge of a licensed 
pilot, Warren Garrison. That she was equipped with an electric 
automatic steam whistle of approved kind, which had always worked 
satisfactorily, and had been used several times that day. That while 
proceeding up the Brewerton channel, when about three-quarters 
of a mile from the tum into the Ft. McHenry channel, the Crathorne 
was seen coming down the Ft. McHenry channel, on its eastern- 
most side, more than a mile off. That shortly thereafter the pilot 
of the Acilia; '^knowing the custom of pilots going to and coming 
from the port ôf Baltimore of giving the laden vessel coming down 
the easternmost side of the channel, where the water is deeper, and 
of the lighter laden vessel taking the westernmost side, where the 
water is shallower, proceeded to change the course of his ship by 
putting his helm hard a-starboard, and to signal so as to head for 
the westernmost side of the channel." That he directed the second 
ofScer to blow two short blasts as a signal, but the whistle of the 
Acilia continued to blow one long drawn out blast, without stop or 
interruption, which continued live or six minutes, and until after 
the collision. That, finding that the whistle could not be shut off, 
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the pilot of the AcOia put her engines full Sjpeed aatem, and they 
■were kept so for some time before the collision, so that the head- 
■way of the Acilia had been entirely OTercome at the time of the 
collision. That the Crathorne, not observing the unusual character 
of the continued whistle, apparently regarded it as an ordinary pass- 
ing signal for port helm, and changed her course, and kept on at full 
speed, and struck the Acilia on her starboard bow, about 27 feet 
aft the stem, and tnrned her around nearly at right angles with the 
channel, putting her bow outside the channel, and striking the 
Acilia a second time about amidships. That owing to the great 
speed of the Crathorne, and to the fact that her plating was old 
and weak, her stem was repulsed, and turned to port. That the 
whistle of the Acilia could not be stopped until the steam had been 
shut off at the boiler, after the collision. That subsequently, on 
being taken apart, it was discovéred that two small pièces of métal 
had apparently been carried up by the steam, and lodged on the 
valve seat of the whistle, so as to prevent its closing. That it is 
not known where the small pièces of métal came from, and no prac- 
ticable care or diligence could hâve avoided such an accident. That 
the Acilia was navigated with great caution and skill, and complied 
with every rule, and the collision was whoUy caused by fault on 
the part of those in charge of the Crathorne, (1) in that they as- 
sumed that the prolonged whistle of the Acilia was a passing signal, 
and so shaped her course; (2) that the sight of the escaping steam 
from the whistle and the change in the heading of the Acilia was 
not taken as a warning that it was not a passing signal; (3) in per- 
sisting in their mistake when it involved risk of collision; (4) in 
not regarding the prolonged whistle as a signal of distress, calling 
for spécial caution on their part; (5) for running at too great speed 
in the channel; (6) for failing to stop and reverse promptly; (7) 
in failing to starboard so as to avoid the Acilia; (8) in failing to 
Sound danger signais. They claim that the damages to the Acilia, 
including demurrage, amount to $60,000. 

The navigation of thèse two steamships was governed by the act 
of congress approved June 7, 1897, entitled "An act to adopt régu- 
lations for preventing collisions upon certain harbors, rivers, and 
inland waters of the United States." This act superseded ail pre- 
vious législation, and ail régulations adopted in pursuance of such 
législation, and contains the whole law at présent in force as to 
the Ohesapeake Bay and its tributaries, except certain amend 
ments to rule 2 and rule 4, adopted by the board of supervising in- 
spectors, and approved by the secretary of the treasury, January 30 
and Pebruary 1, 1900, which are not material to this case. 

The testimony disclosed that the licensed pilot in charge of the 
navigation of the Acilia was grossly in fault. He was bringing the 
Acilia, a steamship of 452 feet length, up the Brewerton channel, 
approaching the bend which unités the Brewerton with the Ft. 
Henry channel, and was about to pass a descending steamer in the 
bend, a situation plainly demanding caution, yet he continued the 
Acilia at her full océan going speed of not less than 10 knots, and 
probably more. It is true that the master of the Acilia states that 
108 F.— 62 
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he had about 10 minutes 'before the collMoa told the cMef engîneer 
to reduce steam in the boilers, as they were approaching quarantine, 
but there is no évidence that this suggestion had been acted upon 
or had produced any effect. The pilot gave no order at ail to the 
engine room to lessen speed until, when the collision was immi- 
nent, he ordered the engines reversed. Full speed in thèse dredged 
channels, when about to pass other vessels, is undeniably a fault 
which increases every risk of navigation. Appleby v. The Kate 
Irving CD. C.) 2 Fed. 924. 

Article 25 of the inland raies, established by the above-men- 
tioned act of June 7, 1897, is as follows: "In narrow channels 
every steam vessel shall, when it is safe and practicable, keep to 
that side of the fairway or mid-channel which lies on the starboard 
side of such vessel." This was a dredged channel of about 600 feet 
width. It was therefore, in the feense of the statute, a narrow 
channel, and it was perfectly safe and practicable to obey the ruie. 
For some reason of his own, but with no légal excuse, the pilot of 
the Acilia determined to disobey the rule, and endanger the ship, 
which, because of his supposed familiarity with the local rules, had 
been intrusted to him. He states that he supposed the Crathorne, 
being a laden vessel, would désire the northerly or easterly side 
of the channel, which is the side marked by buoys, but he had no 
right to proceed upon such a supposition without an interchange 
of signais. The testimony shows that there is no reason for such 
a violation of the rule. The channel is of the same depth on both 
sides, there is ample room to make the turn, and the pilot of the 
Crathorne expected nothing but that the rule would be obeyed. And, 
even after the whistle went wrong, there would seem to hâve been 
time enough to hâve brought the Acilia under a port helm to the 
northerly or easterly side of the channel, if her pilot had been 
willing to do so. It is not to be endured that certain of the pilota 
shall arbitrarily pursue a course in opposition to the law, and 
what makes it even more dangerous is that there is no agreement 
even among the pilots of the same association. The Mary Shaw 
(D. C.) 6 Fed. 918; Steamship Co. v. Smith, 20 C. 0. A. 419, 74 Fed. 
261-267. 

If the Acilia had been steered for her proper side of the channel, 
as directed by the law, there would hâve been no collision, notwith- 
standing her speed and the accident to her whistle. It is not true, 
as is stated in the libel of the owners of the Acilia, that she was 
navigated with great caution and skill, and complied with every 
rule; but the reverse is the fact. It is true that the ofBcers and 
seamen of the Acilia obeyed and executed with promptness and skill 
the orders they received from the pilot, but they did not receive 
proper orders. Belden v. Chase, 150 U. S. 674-699, 14 Sup. Ct. 264, 
37 L. Ed. 1218. 

It being manifest that the Acilia must be held in fault, it remains 
to consider whether the pilot in charge of the Crathorne is to be 
held in fault for the omission to do something that he might hâve 
done to avoid the collision. The Crathorne was going at a moderate 
speed, probably not over six miles an hour, She was, when the 
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Acilia signaled, a little to tlie southward of the center of the chan- 
nel; that is to say, nearest to the side whicli was to her starboard. 
Wiat was done on the Crathorne is quite fairly stated by the wit- 
ness Newton, her first offlcer, who was the ofiBcer put in charge of 
the bridge to exécute the pilot's directions. His testimony, reduced 
to narrative form, is, in substance, as follows: 

"We saw the Acilia two or three miles off. When she was a little below 
the bend she blew her whistle. She was then two points on our port bow, 
showing ns her starboard side. When she got to the bend we would expect 
that she would go around into the Fort McHenry channel, which we were 
comlng down. and pass us port to port. I would say she was flve or six 
shlp's lengths ofC when she first blew her whistle. Our pilot answered wlth 
one short blast, and said, 'Port the helm,' and the man put the wheel over. 
and whlle he was porting the pilot said, 'Hard a-port.' We then observed 
that, contrary to her signal and contrary to the rule, instead of porting the 
Acilia was going off to our starboard side of the channel, and our pilot 
gave the order, 'Stop and full speed astern,' and 1 transmitted it by the 
telegraph to the engine room. We were then two shlp's lengths from the 
Acilia." 

He thinks it was about a minute from flrst hearing the Acilia's 
whistle to the time when they noticed the Acilia's change of course 
as if she was under a starboard helm, and it was not until then 
that he thought there was something wrong with the Acilia. The 
master of the Crathorne states that he had left the bridge to go 
to the water-closet, and while there heard his ship give one short 
blast; that presently he felt the engines going astern, and then he 
came out, passed through the saloon, and up the port side of the 
deck, and when he had arrived at the foot of the ladder leading 
to the bridge the collision occurred. The testimony of the pilot 
of the Crathorne is to the same efifect. He says the Crathorne had 
just passed buoy 34 when he heard the flrst of the Acilia's whistle. 
He says he was expecting a port whistle, because he was intending 
to keep the starboard side, and never had any other intention, and 
that he kept ahead under a port helm until he made out that the 
Acilia was starboarding and heading across his bow, and then he 
gave the order to stop and reverse. The pilot of the Acilia testifles 
that he was abeam of buoy No. 30, and about mid-channel, when 
he ordered the wheel to starboard, and told the second ofiScer to 
blow two short blasts; that the wheel was put to starboard, and 
the whistle started, and it continued to blow, and could not be 
stopped; that when he found the whistle was out of order he gave 
the order full speed astern, and that the engines were going astern 
for three minutes before the collision; that when he gave the order 
to blow the signais the Crathorne was about three-quarters of a mile 
off, near buoy 34. 

The vessels came together just inside the southerly and westerly 
edge of the channel, quite close to the black buoy which marks the 
apex of the bend. The bow of the Crathorne struck the bluff of 
the starboard bow of the Acilia, and rebounded, and struck the 
Acilia again about midships. The bow of the Crathorne was driven 
in, and crushed over to port, and the plating of the Acilia was 
punctured in several places by the Crathorne's anchor, as it scraped 
along the Acilia's starboard side. The headway of the Crathorne 
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was stopped by the blow, and the Acilia kept on rubbîng by the 
Orathorne's bow. The Brewerton channel runs W. N. W., and the 
Ft. McHenry channel N. W. | K, so that they make an angle of two 
and a half points, or about 28°. 

This is not the case of two steamships approaching by straight 
courses. The case is peculiar, in this: That those navigating the 
Crathorne, looking across the bend of the channel, would see the 
starboard side of the Acilia, but they would know that in order to 
keep in the channel when she reached the bend she must port her 
helm, and her bow must come to starboard, and expose to them her 
port side, and the fact that they continued to see her starboard side, 
even until she was nearly up to the black buoy at the ai>ex of the 
bend, was no sure indication that she did not intend to port. It 
would only indicate some slowness in making the turn, or that the 
ship had perhaps taken a sheer which presently her port helm would 
overcome. As they watched her, they would every moment be ex- 
pecting to see indications of the change to a port helm. The last 
thing they would hâve a right to assume would be that those in 
charge of the Acilia were persistently determined to take the wrong 
side of the channel. The continuing of the whistle blowing was only 
confusing, and without certain meaning. It did not mean that the 
Acilia was going to disobey the rule, and she was not in distress need- 
ing assistance. Article 31. Under thèse circumstances, it does not 
seem reasonable that the highest degree of promptness and certainty 
of action should be exacted of those navigating the Crathorne. They 
were confronted by a perplexing situation, brought about by no fault 
of their own. The George L. Garlick (D. G.) 91 Fed. 920-924; The 
George S. Shultz, 28 C. O. A. 476, 84 Fed. 508. The fault charged 
against the Crathorne amounts, I think, to this: That when the 
Acilia's whistle continued to blow for more than three or four seconds 
the pilot of the Crathorne should hâve treated it as a distress signal, 
or a signal which he could not understand, and should hâve blown 
danger signais, and at once hâve slowed his vessel, or stopped and 
reversed. 

Eule 3 provides as foUows: 

"If vsrhen steam vessels are approaching each other elther vessel falls to 
understand the course or Intention of the other from any cause the vessel so 
in doubt shall Immediately signify the same by glving several short and rapid 
blasts, not less than four, of the steam whistle; and, if the vessels shall 
hâve approached within half a mile of each other, both shall be immediately 
slowed to a speed barely sufHcient for steerageway until proper signais are 
given, answered, and understood, or until the vessels shall hâve passed each 
other." 

Now, the différence, as I understand it, between what it is con- 
tended the pilot of the Crathorne should hâve done and what in fact 
he did do, is this: It is contended that, as soon as the Acilia's 
whistle continued to blow beyond the proper duration of a passing 
signal, the Crathorne should instantly hâve stopped and reversed, 
while what he did do was to delay giving that order until he saw that 
the Acilia was not directing her course up the channel, but was going 
off to his starboard, and crossing his bow, he having in the meantime 
hard a-ported his helm, and gone close to his starboard side of the 
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channel. There was no manîfest danger of collision, so far as the 
pilot of the Crathorne could judge, until he could see that the Acilia's 
course was directed towards the southerly side of the channel, and 
this he could not détermine with certainty until the Acilia had 
passed the point where, in order to keep in the channel, she had to 
port. Until in some way wamed to the contrary, the pilot of the 
Crathorne was entitled to présume that the other pilot would act 
lawfully, and keep to his proper side of the channel, and that, even if 
by reason of some sheer of his ship he did not enter on that course 
as soon as he might, he would do so as soon as he could bring his 
vessel's head around. 

It cannot be said that the pilot of the Orathome failed to under- 
stand the course or intention of the Acilia until he could make ont 
that she was under a starboard helm, because he had a right to pré- 
sume, until he received a signal of two blasts, that she was going to 
obey the statute, and keep to her proper side of the channel. There- 
fore it was not a fault that he did not blow danger signais. He blew 
one blast, and that was not heard on the bridge of the Acilia, because 
of the Sound of her own whistle. But, even if danger whistles could 
hâve been heard, it does not seem possible that they would hâve 
afforded any information to those on the Acilia. The pilot of the 
Acilia says he already knew there was danger when he had starboard- 
ed his helm, and f ound that he could not shut off the Acilia's whistle, 
and so could not give notice of the altered course he had entered upon. 

But the omission to give danger signais, if, indeed, they ought, 
under the rule, to hâve been given, is not sufiBcient to charge the 
Orathorne with fault, as it clearly appears that the omission in no 
way contributed to the disaster, as the pilot of the Acilia already 
knew ail that danger signais could hâve conveyed to him. The City 
of Washington, 92 U, S. 31-37, 33 L. Ed. 600. To put upon the 
Crathorne the responsibility for the failure of her pilot to do ail that 
any navigator might possibly hâve done if he had understood then 
what is understood now, after the unlooked-for intention of the 
Acilia's pilot bas been explained, and the cause of the prolongea 
whistle bas been discovered, is, as was said by Lord Esher, M. E., 
in The Stephanotis and The Horton, cited on page 428, 168 U. S., 
page 157, 18 Sup. Ct., and page 530, 42 L. Ed., in the case of The 
Victory and The Plymothian, "requiring men to do what no man 
ought to be expected to do under such circumstances." Ail the lan- 
guage of Lord Esher quoted in the décision above cited seems to me 
quite applicable to the présent case. What the pilot of the Crathorne 
did was to port as soon as he heard the Acilia's whistle, and to 
give a signal of one blast, and when the Acilia's whistle continued 
he hard a-ported, which took his vessel more and more towards his 
own srde of the channel, and gave more room for the use of the 
Acilia; and when he could be sure that the Acilia was not going to 
foUow the channel, but under a hard starboard helm was heading 
him off, he stopped and reversed. 

Suppose when he first discovered that there was something, he 
could not tell what, wrong with the Acilia's whistle, he had then 
either stopped and reversed, or starboarded his helm, and the Acilia 
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had then obeyed the law, and ported, and a collision ensued, would 
not the Acilia's proctor be justified in urging: "You should never 
hâve presumed that we were going to act unlawfully. We never 
gave you two blasts, and why should you infer that we did not mean 
to keep to our side of the channel ? If you had obeyed the rule, and 
ported, and kept on instead of stopping merely because our whistle 
was out of order, there would hâve been no collision." In The 
Thingvalla, 1 C. C. A. 87, 48 Fed. 764-768, this reasoning was applied, 
and a vfessel held not in fault for not changing her course as soon 
as she saw a mistaken maneuver of the approaching vessel, as the 
first vessel could not know but that the approaching vessel would 
change and conform to the rule. In The Delaware, 161 U. S. 459- 
469, 16 Sup. et. 516-521, 40 L. Ed. 771-775, the suprême court, 
speaking of a situation somewhat similar to that in the présent case, 
said, "Until the last moment the 'tug had a right to assume that she 
[the Delaware] would comply with the rule," and the court held that 
there was too much doubt about the fault of the tug to justify an 
apportionment of the damages. The Victory and The Plvmothian, 
168 U. S. 410, 18 Sup. et. 149, 42 L. Ed. 519, was a case of collision be- 
tween two steamships in a narrow channel, in which the Victory was 
held in fault for being on the wrong side of the channel; and, her 
fault being obvious and inexcusable, it was held (page 423, 168 U. S., 
page 155, 18 Sup. Ot., and page 528, 42 L. Ed.) that "évidence to estab- 
lish fault on the part of the Plymothian should be clear and con- 
vincing in order to make a case for apportionment," and that any 
doubts regarding her management were to be resolved in her favor. 
The suprême court held (page 424, 168 U. S., page 155, 18 Sup. Ct., and 
page 529, 42 L. Ed.) that the Plymothian was not bound to stop and 
reverse earlier, as she had a right to présume that the Victory would 
act lawfuUy, and would keep to her own side, and, if temporarily 
crowded out of her course, would retum to it as soon as possible. In 
the récent case of The Albert Dumois, 177 U. S. 240, 20 Sup. et. 595, 
44 L. Ed. 751, the suprême court again declared that exceptions to 
gênerai rules of navigation are to be admitted with reluctance, and 
only when adhérence to the rule must almost necessarily resuit in 
collision. They held that the Albert Dumois was primarily in fault 
for trying to pass the Argo starboard to starboard, in disregard of 
the rule. The Argo was going down the Mississippi river below New 
Orléans at the unusual speed of 20 miles an hour, with the added 
movement of the current. The proof established that she disregard- 
ed two signais, of two blasts each, from the Albert Dumois, which 
was proceeding up the river slowly, against the current, and which 
were given in reply to her own signal of one blast, and the court held 
that she was in fault in failing to stop and reverse when it was plain, 
from the Dumois shutting in her red light and exhibiting her" green, 
and from her signais, that she was starboarding. The court found 
that the Dumois must hâve starboarded, and shown her green light, 
some time before the Argo ported, and that the Dumois must hâve 
run a quarter of a mile across the river, showing her green light, to 
reach the point of collision. Even with thèse strong eircumstances 
showing fault on the part of the Argo in not regarding the rule with 
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regard to cross signais, and not acting promptlj in the face of a 
manifestly wrong maneuver by the Dumois, two of tlie justices dis- 
sented, such is the reluctance to condemn the pilot who bas used his 
best judgment in the face of a danger brought about by the violation 
of a plain rule of navigation by the other vessel. 

There is some conflict in the testimony in the présent case as to 
the distance apart of the two vessels when the signais were given and 
when the engines of each were reversed. The witnesses from the 
Crathome estimate the distance at the beginning of the whistle at 
5 or 6 ship's lengths apart; the witnesses from the Acilia place the 
vessels, the one at near buoy 30, and the other at near buoy 34, when 
the Acilia began to blow her whistle, and this would be a distance 
of about three-quarters of a mile. 1 think probably both are some- 
what mistaken. The Acilia was probably, as her witnesses state, 
near buoy 30 when she signaled, but the Crathorne was probably 
somewhat further down the channel, and nearer to buoy 32, as her 
own witnesses testify; but I am satisfled they were not less than half 
a mile from each other when the Acilia began to blow. Their com- 
bined speed was over 15 miles an hour, so that, if that speed con- 
tinued, they would require less than two minutes to corne together, 
starting from the distance of half a mile apart. The évidence estab- 
lishes that the speed of the Acilia was greater than that of the 
Crathorne, both before and at the time of the collision. The char- 
acter of the damage tends to conârm this. The bow of the Crathorne, 
although she was heavily laden with cargo, and drew over 21 feet, 
was smashed in bodily, and her headway was stopped by the blow, 
whiïe the Acilia was not eut into except by the Crathorne's anchor, as 
it slipped along the Acilia's starboard side. If the Crathorne's speed 
had been greater, it would bave resulted, I am inclined to think, in 
her bow penetrating into the Acilia's hull. The signal of one 
whistle, given by the Crathome, was not heard on the bridge of the 
Acilia, because of the continuons sounding of their own whistle, but 
men on other vessels in the neighborhood heard it, and possibly it 
may hâve been heard on the bow of the Acilia by the lookout, but he 
was not examined. I hold that the Acilia is solely responsible for 
the collision. 

I cannot pronounce this decree without adding some observations 
with regard to some of the licensed pilots of the Chesapeake Bay. If 
I am right in my décision of this case, owners of the German steam- 
ship Acilia hâve sufiEered a loss, which it is said may amount to 
$100,000, by the inexcusable violation of a rule of navigation by one 
of our own pilots, employed because he is supposed to know the local 
rules, and whose services they were compelled to accept. Notwith- 
standing the accident to the steamship's whistle, this loss could not 
hâve happened, in broad daylight, and with ail natural conditions 
favorable for safety, if the pilot of the Acilia had not willfully dis- 
obeyed the rule prescribed by act of congress for navigating narrow 
channels. I hâve been for a long time disturbed by observing how 
little attention is paid by many of thèse members of the pilot associa- 
tion to the régulations prescribed by congress, and by the United 
States supeivising inspectors under authority of congress, for pre- 
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venting collisions. They seem often to be arbitrary and opînionated 
in their notions of navigation, and indiffèrent to the fact that it is 
the owners Of thèse large and valuable steamships, and not them- 
selves, who hâve to p£Q^ for their neglects. They receive a compensa- 
tion in excess of that paid to highly intelligent men of ability who 
are masters of steamers, and it is but fair to expect of them an equal 
degree of intelligence and character, and yet the truth is that ad- 
miralty lawyers often feel great concem at being obliged to put some 
of thèse pilots on the witness stand. They frequently give such an 
unintelligent, obviously incorrect, and biased explanation of the 
cause of their collisions, and the way the ships came together, and of 
their own maneuvers, that they put in jeopardy even a good case. I 
am not infrequently obliged, in order to get at the real facts, to refuse 
to accept what they testify to. It has more than once happened that 
when testifying the witness has been noticeably affected by drink, 
thus exhibiting a lamentable lack of any sensé of responsibility for 
their conduct as pilots. I do not wish to be considered as speaking 
of ail, for it is probable that it is only those who hâve got ships into 
collision that I hâve seen in court, and I do not doubt that there are 
many who are justly entitled to high réputation; but, speaking of 
some of those I hâve heard testify, I feel it my duty, in a matter of 
such great interest to the commerce of the port, to say that thèse 
men do not exhibit the knowledge of the rules of navigation, the 
éducation, the intelligence, and the character that is fairly to be ex- 
pected of men who occupy the position which spécial législation has 
given to thèse pilots. In my judgment, there should be a more rigid 
supervision of the members of this body, with a view to requiring of 
its members character, intelligence, tempérance, and obédience to 
the rules of navigation, and of punishing derelictions by suspension 
and dismissal. 



THE WILLIAM B. FERGUSON. 

(Circuit Court of Appeals, Second Circuit May 10, 1901.) 

No. 133. 

Collision — Damagks— Retibw on Appeal. 

The finding of a commlssioner, approved by the court, as to the cost 
of repairing a vessel Injured in collision, based on the testimony of 
experts, the repairs not having been made, will not be disturbed on 
appeal unless manifestly Incorrect. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Eastem district of New York (102 Fed. 699), in favor of libelant for $604.51 
damages and $131.50 costs ($736.01 Ih ail), for damages sustalned by the 
canal boat T. F. Accles by reason of a collision with a steamship in tow of 
the steam tug William E. Ferguson. An interlocutory decree referred the 
question of damages to a United States commlssioner, and his report was 
sustalned by the district jûdge, exceptions thereto being overruled. The 
appeal is brought solely as ta the amount and extent of damages. 
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Le Roy S. Gove, for appellants. 
N. Zabriskie, for appellee. 

Before WAIIACE, LACOMBE, and SHIPMAN, CSrcuît Judges. 

PEK CXJEIAM. The testimony taken upon the référence shows 
that a survey was held on the injured boat, the master (libelant) 
pointing ont what damage had been doue. The résulta of the sur- 
vey, with recommandations, were set down in writing, and the per- 
eon who made it testifled to its accuracy. None of the repaira 
called for by the survey were made, the libelant, for satisfactory rea- 
sons, having concluded to alter her over into an open boat. In 
conséquence no proof could be given of the actual cost of making 
the repairs, and it became necessary to call ship carpenters to tes- 
tify what would hâve been the fair and reasonable value of making 
them. Three of thèse experts testifled. One of them (Cabill), a man 
of 35 years' expérience in his business, and one of the two persons 
who made the original survey, gave such amount as $4C5. Another 
(Bushey), who altered her into an open boat, estimated the value 
of such repairs at $630.04. A third (Murphy), a man of 40 years' 
expérience, and who examined her two weeks after the accident, and 
made a written report of her condition, which does not entirely 
agrée with the survey, estimated the value of the necessary repairs 
at $100.12. The commissioner found the fair value of necessary re- 
pairs to be $524.15. Ail the witnesses testifled before him, and 
there is no reason shown for rejecting his conclusion. The allow- 
ance of interest f rom the date of the disaster is proper, and 10 days' 
demurrage at |3 a day is justifled by the proof. Decree of district 
court afàrmed, with interest and costs. 
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.ffilTNA INS. CO. OF HARTFORD, CONN., V. LANGAN. (Circuit Court of 
Appeals, Eighth Circuit. April 12, 1901.) No. 1,444. In Errer to tlie Cir- 
cuit Court of the United States for tlie Northern District of lowa. G. S. 
Steere and Walter I. Hayes (A. L. Schuyier, on tlie brief), for plaintlfC in 
error. R. 0. Langan and Edred S. James, for défendant in error. Before 
GALDWBLL and SANBORN, Circuit Judges, and ADAMS, District Judge. 

PBR OURIAM. The opinion of Judge Shlras (99 Fed. 374), wlio tried tliis 
case at the circuit, is adopted by thls court Tlie judgment of the circuit 
court is afflrmed. 



ANDERSON v. COMPTOIS. (Circuit Court of Appeals, Nlnth Circuit. 
February 21, 1901.) No. 632. Appeal from the District Court of the TJnited 
States for the Second Division of the District of Alaska. Jackson & Hatch, 
C. S. Johnson, E. S. Pillsbury, and K. M. Jockson, for appellant Hubbard, 
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Beeman & Hume, for appellee. T. J. Geary. for recelver Alexander McKén- 
zle. No opinion. Pursuant to stipulation of counsel, judgment of district 
court rerersed, and decree entered upon the merits in favor of appellants. 



ATLANTIC, G. & P. CO. y. UNITED STATES. (Circuit Court of Appeals, 
Ninth Circuit. February 21, 1901.) No. 645. In Errer to the District Court 
of the United States for the Northern District of Califomla. R. Percy 
Wright, for plalntlff in enor. Marshall B. Woodworth, Asst. U. S. Atty. 
Upon motion of counsel for plalntifC in error, counsel for United States con- 
senting, cause dismissed, without préjudice to any right of plaintiff in error 
to sue out writ of error to the suprême court of the United States. 



CANADIAN PAC. NAV, OO. v. GIBSON. (Circuit Court of Appeals. 
Ninth Circuit. May 13, 1901.) No. 689. In Error to the District Court of 
the United States for the District of Alaska. W. E. Crews and R. W. Jen- 
nings, for plalntiiî in error. Cause dismissed under rule 23 (31 C. C. A. 
clxlil., 90 Fed. clxiii.) for fallure to print record, and under rule 24 (31 C. C. 
A. clxlv., 90 Fed. clxlv.) for failure to file brief . 



CARSON et al. v. STBELB et al. (Circuit Court of Appeals, FIfth Cir- 
cuit. May 21, 1901.) No. 1,042. Appeal from the District Court of the 
United States for the Eastem District of Texas. J. C. Hutcheson and J. 
C. Hutcheson, Jr., for appellant. F. Charles Hume, for appellee. Before 
PARDBE, McCORMICK, and SHELBY, Circuit Judges. 

PER CUBIAM. Without adopting ail the cohclusions of law found by 
the district judge, "we côncur in the resuit reached by him, and the decree 
appealed from is therefore afiirmed. 



DICKERSON V. UNITED STATES. (Circuit Court of Appeals, Fourth 
Circuit. May 18, 1001.) No. 337. In Error to the District Court of the 
United States for the Western District of North Carollna. Charles A. 
Moore and Joseph S. Adams (Tucker & Murphy and Pritchard & Bollins, on 
the brief), for plalntlfiC in error. William P. Bynum, Jr., Sp. U. S. Atty. (A. 
B. Holton, U. S. Atty., and Spencer Blackburn, Asst. U. S. Atty., on the 
brief). Before GOFF and SIMONTON, Circuit Judges, and BRAWLBY, Dis- 
trict Judge. 

PER CURIAM. Considering the arguments made in thls cause upon the 
varions assignments of error presented by the plalntifC in error, défendant 
below, we are of opinion that a new trial should be granted. The case Is 
remanded to the district court, with Instructions to grant a new trial. 



THE ENTERPRISE. (Circuit Court of Appeals, Ninth Circuit. 1901.) 
No. 652. Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. T. McCants Stewart and H. W. Hutton, for appellants. 
Appeal dismissed for failure to prlnt record under rule 23 (31 0. C. A. 
clxiii., 90 Fed. clxiii.). 



ERIE R. CO. T. MOORE. (Circuit Court of Appeals, Slxth Circuit. Aprll 
13, 1901.) No. 900. In Error to the Circuit Court of the United States for 
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the Northern District of Ohlo. John H. Olarke, for plalntlff In error. A. 
W. Jones and D. F. Anderson, for défendant In error. Before LUETON, 
DAY, and SEVEEENS, Circuit Judges. 

PER OUEIAM. This was an action for eerlous Personal Injuries sus- 
tained by the défendant In error while in the line of his duty as a brake- 
man in the employaient of the plaiutifC in error. It has been very strenu- 
ously urged that there was no sufficient évidence of négligence upon the 
part of the railroad company to justify the submission of the case to the 
jury, and that, independently of this, the évidence of contributory négli- 
gence by the défendant in error was so conclusive as to require an Instruc- 
tion to find against him upon that ground. We hâve carefuUy examined 
the whole of the évidence, and hâve reached the conclusion that the learned 
trial judge did not err In submitting the case to the jury upon both of 
thèse questions. No useful purpose can be subserved by setting out the 
évidence or by presenting our reasons upon the évidence for the conclusion 
we hâve reached. The charge, considered as a whole, was one of which 
the plaintifC in error cannot complain. Judgment affirmed. 



GALE V. CHASE NAT. BANK. (Circuit Court of Appeals, Second Cir- 
cuit. May 11, 1901.) No. 158. In Error to the Circuit Court of the United 
States for the Southern District of New York. B. B. Whitney, for plaintitï 
in error. Thomas B. Reed, for défendant in error. Before WALLAOE and 
LACOMBE, Circuit Judges. 

PER CURIAM. The questions presented on this appeal are Interesting, 
and some of them hâve not been passed upon, at least in concrète form, by 
the suprême court. The record, however, does not seem to présent any im- 
portant modifications (save only as to the number and particulars of former 
cashier's drafts not objected to) from that which was before this court 
on the flrst wrlt of error. 43 C. O. A. 496, 104 Ped. 214. We therefore 
deem it unnecessary to add anythlng to the exhaustive discussion of the 
questions which will be found in the former opinion. Upon that opinion, 
and the careful review of the new proofs which will be found in the judge's 
charge, the judgment of the circuit court is aflirmed. 



HOLMES, BOOTH & HAYDENS r. McGILIi. (Circuit Court of Appeals. 
Second Circuit. April 25, 1901.) No. 57. In Error to the Circuit Court of 
the United States for the Southern District of New York. This is an ap- 
plication of the plaintifE In error for leave to move in the circuit court of 
the United States for the Southern district of New York for a new trial of 
the cause, so far forth as it relates to the question of the true title and 
ownership of the process patent dated December 3, 1889, and numbered 
416,510, upon the ground of newly-discovered évidence. For former opin- 
ion of this court, see 108 Fed. 238. Before WALL ACE and SHIPMAN, Cir- 
cuit Judges. 

PEB CURIAM. The newly-discovered évidence, which Is based upon the 
letter of Mr. Wayland of October 4, 1889, to the défendant in error (of the 
existence of which we hâve no doubt), is not sufflclent to induce this court 
to grant the application, in vlew of the bistory of the process patent as dis- 
closed in the record. The letter does not substantlally assist to change the 
conclusion that the process patent for the invention of Shipley was always 
owned by McGill aa his own property. The application Is denied. 



INTERNATIONAL NAV. CD. v. BRITISH & FOREIGN MARINE INS. 00., 
Limited. SAME v. INSURANCE CO. OF NORTH AMERIOA. SAME 
V. THAMES & MERSEY INS. CO., Limited. SAME v. ATLANTIC MUT. 
INS. CO. (Circuit Court of Appeals, Second Circuit. May 11, 1901.) Nos. 
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149-152. Appeals from the District Court of the TTnlted States for the South- 
ern District of New York. Treadwell Cleveland, for appellants In flrst three 
cases. Walter F. Taylor, for appellant Atlantic Mut Ins. Co. Henry G. 
Ward, for appellee. Before WALLACE, LACOMBE, and SHIPMAN, Cir- 
cuit Judges. 

PER CURIAM. Decrees of district court aflSrmed, with Interest and co^ts, 
on opinion of district Judge. 100 Fed. S04. 



LAYDON r. UNITED STATES. (Circuit Court of Appeals. Nintb Cir- 
cuit May 13, 1901.) No. 686. In Error to the District Court of the United: 
States for the Northern District of Callfornia. P. F. Dunne, for plaintiff in 
error; Marshall B. Woodworth, U. S. Atty. Cause dlsmissed under rule 23 
(31 C. C. A. clxiii., 90 Fed. clxiii.) for failure to print record, and under rule 
24 (31 C. C. A. clxiv., 90 Fed. clxiv.) for failure to flle bi'ief. 



LINDEBERG et al. v. CHIPPS. (Circuit Court of Appeals, Nlnth Cir- 
cuit. February 21, 1901.) No. 631. Appeal from the District Court of the 
United States for the Second Division of the District of Alaslsa. J. C. Camp- 
bell, Chas. S. Johnson, K. M. Jocl^son, and W. H. Metson, for appellants. 
Hubbard, Beeman & Hume, for appellee. T. J. Geary, for receiver Alex- 
ande'r McKenzie. No opinion. Pursuant to stipulation of counsel, judg- 
ment of district court reversed, and decree entered upon the merits in favor 
of appellants. 



LINDEBERG et al. v. REQUA. (Circuit Court of Appeals, Nlnth Circuit. 
Februai-y 21, 1901.) No. 648. Appeal from District Court of the United 
States for the Second Division of the District of Alaslia. J. O. Cumpbeii, 
Chas. S. Johnson, K. M. Jockson, and W. H. Metson, for appellants. Hub- 
bard, Beeman & Hume, for appellee. T. J. Geary, for receiyer Alexander 
McKenzie. No opinion. Pursuant to stipulation of counsel, judgment of 
district court reversed, and decree entered upon the merits in favor of ap- 
pellants. 



LOUISVILLE & N. R. CO. et al. v. INTERSTATE COMMERCE COM- 
MISSION. (Circuit Court of Appeals, Fifth Circuit May 14, 1901.) No. 910. 
Appeal from the Circuit Court of the United States for the Southern District 
of Alabama. Ed. Baxter, for appellant. L. A. Shaver, for appellee. Before 
PARDEE, McCXiRMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Consldering the opinions of the suprême court of the 
United States in Interstate Commerce Commission v. Clyde S. S. Co., 21 
Sup. et. 512, 45 L. Ed. , and East Tennessee, V. & G. Ry. (3o. v. Inter- 
state Commerce Commission, 21 Sup. Ct 516, 45 L. Ed. , recently decided, 

not yet offlcially reported, this case is remanded to the circuit court, with 
instructions to set aslde lis decree adjudging that the order of the commis- 
sion be enforced (102 Fed. 709), and dismiss the application made for that 
purpose, with eosts; the whole to be withont préjudice to the right of the 
commission to proceed upon the évidence already Introduced before it, or 
upon such further pleadings and évidence as it may allow to be made or 
introduced, to hear and détermine the controversy according to law. 



McDONNELL t. JORDAN. (Circuit Court of Appeals, Flfth Circuit 
May 7, 1901.) In Error to the Circuit Court of the United States for the 
Northern District of Alabama. Lawrence Cooper, for plaintiff in error. B, 
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W. Walker, for défendant In error. Before PARDBB and McOORMICK, 

Circuit Judges, 

PBR CTJRIAM, The motion to dismlss thls wrlt because, puTSuant to the 
judgment and mandate of the suprême court of the United States, this cause 
has been remanded to the probate court of Madison county, state of Ala- 
bama, as appears from the certified copy flled in this court of the order and 
Judgment of the lower court, made and entered the 20th day of Oetober, 
1900 (see McDonnell v. Jordan, 178 U. S. 229, 20 Sup. Ct. 886, 44 L. Ed. 
1048), 18 granted, at the cost of the plaintlff in error. 



MERCANTILE TRUST & DEPOSIT CO. V. COLLINS PARK & B. R. 
CO. et al. (Circuit Court of Appeals, Pifth Circuit January 7, 1901.) No. 
949. Appeal from the Circuit Court of the United States for the Northern 
District of Georgia. C. L. Andersen and John L. Tye, for appellant. Alex. 
G. King, Morris Brandon, and J. A. Anderson, for appellees. Dismissed on 
stipulation of counsel. See 107 Fed. 762. 



MOHR et al. T. JOHNSON. (Circuit Court of Appeals, Flfth Circuit 
May 27, 1901.) No. 1,060. Pétition for Revision from the District Court 
of the United States for the Middle District of Alabama. H. H. Hall, for 
respondent Docketed and dismissed. 



NIOHOLS T. McGHEB et al. (Circuit Court of Appeals, Fifth Circuit 
May 7, 1901.) Pétition for Mandamus to the Circuit Court of the United 
States for the Northern District of Alabama. Lawrence Cooper, for plain- 
tlff. Milton Humes, J. H. Shetfey, and Paul Spealie, for défendants. Be- 
fore PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. The pétition for mandamus to the Judges of the circuit 
court for the Northern district of Alabama to disallow and strike out an 
amendment maklng new parties to the above-entJtled cause Is denied. 



THE N. & W. NO. 2. (Circuit Court of Appeals, Second Circuit May 10, 
1901.) No. 147. Appeal from the District Court of the United States for 
the Bastem District of New York. This cause comes hère upon appeal 
from a decree of the district court Eastem district of New York, holding 
both tug and tow responslble for a stranding on the north slde of the main 
channel Into the harbor of New York, and dividing the damages. Wllhelmus 
Mynderse, for claimant. H. G. Ward, for libelant Before WALLACB 
and LACOMBB, Circuit Judges. 

PER OURIAM. The testimony Is most conflicting, and the contradic- 
tions of fact so Sharp that It is absolutely impossible to harmonize them 
npon any theory. Nearly ail the witnesses called by the libelant were ex- 
amlned by déposition. Nearly ail those called by the claimant were be- 
fore the district judge. We hâve not been able out of thls mass of con- 
tradictions to satisfy ourselves that hls ultlmate conclusions should be re- 
versed, although we may not concur In ail his flndlngs. The weight of évi- 
dence seems to indlcate that the tow was not steered with the care and 
prompt attention to Inciplent sheers which the situation called for, and 
that the tug laid her course doser to the northem edge of the channel than 
Bhe should hâve done, in vlew cf the existing coudltiona. Decree affirmed, 
without hitereBt or costa. 
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POOLE V. SMITH et al. (Circuit Court of Appeals, Nlnth Circuit 
February 13, 1901.) No. 622. Appeal from the District Court of the United 
States for the Northern Division of the District of Washington. Humea 
& Lysons and John F. Miller, for appellant Edward Brady, Wilsou R. 
Gay, and Burke, Shepard & McGUvra, for appellees. Appeal dismlssed for 
fallure to prlnt record under rule 23 (31 0. C. A. clxlU., 90 Fed. clxlU.). 



TEXAS & P. EY. 00. v. WHITE. (Circuit Court of Appeals, Fifth 
Circuit. April 28, 1901.) No. 1,026. In Error to the Circuit Court of 
the United States for the Eastern District of Texas. W. T. Armistead and 
T. J. Freeman, for plalutifif in error. J. F. Jones, for défendant in error. 
Before PARDEE, McOORMIOK, and SHELBY, Circuit Judges. 

McCORMIOK, Circuit Judge. This case was before us at a former term, 
and is fuUy stated in the opinion of this court reported in 42 C. C. A. 86, 
101 Fed. 928. On the trial that resulted in the judgment to revlew whlch 
this writ of error is brought substantially tlie same issues, were presented 
by the pleadings, the same proof ofCered with some additions of cumulative 
évidence, with the same instructions aslied by the plaintifC In error and 
action of the court thereon; and, the court havlng carefully conformed its 
action to the views expressed in the opinion referred to, and we seeing 
no reason to change our own views as then announced, on the authority 
of that décision and the conformity of the circuit court thereto, the judg- 
ment of that court herein sought to be reviewed is aflirmed. 



UNITED STATES v. GOODMAN. (Circuit Court of Appeals, Fourth 
Circuit. May 7, 1901.) No. 393. In Error to the District Court of the 
United States for the Western District of North Carolina. A. E. Holton, 
U. S. Atty. Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

PER OURIAM. We find no error in the Judgment complained of, and 
the same is afflrmed. 



WARE V. HART. (Circuit Court of Appeals, Fifth Circuit May 21, 
1901.) No. 1,037. In Error to the Circuit Court of the United States for 
the Eastern District of Louisiana. D. M. Scholars, for plaintifiC in error. 
T. Jones Cross, for défendant in error. Before PARDEE, McCORMICK, 
and SHELBY, Circuit Judges. 

PER CUEIAM. As the évidence offered on the trial of this case before 
the jury warranted an instruction to flnd for the défendants, we do not 
find it necessary to dlscuss the ruling on exceptions interposed by the clty 
of Bâton Rouge, nor the objections to the charge actually given resulting 
in a verdict in favor of the défendant, and the judgment of the circuit 
court is aiHrmed. 



WARNER et al. v. CITY OF NEW ORLEANS (JACKSON, Intervener). 
(Circuit Court of Appeals, Fifth Circuit May 21, 1901.) No. 1,039. Appeal 
from the Circuit Court of the United States for the Eastern District of 
Louisiana. Richard De Gray, John D. Rouse, and Wm. Grant, for ap- 
pellant B. K. Miller, for appellee. Before PARDEE, McCORMICK, and 
SHELBY, Circuit Judges. 

PER OURIAM. For the reasons orally assigned, the decree appealed 
from Is reversed, and the cause is remanded, with instructions to overrule 
ail exceptions to the master's report on the claim of James Jackson, and 
enter a decree approving and conflrming the same. 



UKMOBANDUM DECISIONS. 991 



WATNE V. CARTER GRUME 00. (Circuit Court of Appeals, Flfth Cir- 
cuit May 21, 1901.) No. 1,03a Appeal from the Circuit Court of tlie 
United States for tlie Northern District of Mississippi. Paul Speake, for 
appellant. Robert B. Cooke, for appellee. Before FARDEE, McOORMICK, 
and SHELBY, Circuit Judges. 

PER CURIAM. As we flnd no réversible error In the proceedings in the 
circuit court, and the resuit Is équitable, the decree appealed from Is af- 
firmed. 



In re WETMORE. Appeal of MARKOE. (Circuit Court of Appeals, 
Thlrd Circuit. Aprll 29, 1901.) No. 16. Appeal from the District Court of 
the United States for the Eastern District of Pennsylvanla. Before DAXr 
LAS and 6RAY, Circuit Judges, and BRADFOBD, District Judge. 

BRADFORD, District Judge. This Is an appeal from a Judgment of the 
United States district court for the Eastern district of Pennsylvanla, 
granting a discharge in bankruptcy to William B. Wetmore, a voluntary 
bankrupt. 99 Fed. 703. His discharge was resisted by Annette B. Markoe, 
the appellant, on the ground that he had omitted from the schedules at- 
tached to his pétition and fraudulently concealed a certain supposed In- 
terest under the fourth Item of the wlll of his father, Samuel Wetmore. 
This court having this day, on the pétition of 6. Plantou Middleton, trustée 
of Wetmore's estate In bankruptcy, for revision of a certain order made 
In the proceedings in the court below, decided that the bankrupt was net 
at the time of the filing of the pétition in bankruptcy entitled under that 
clause to any right, interest, or property whlcli could pass to the trustée 
by virtue of section 70 of the bankruptcy act, It necessarlly follows that 
this appeal must be dismlssed, with costs, and it is accordingly so ordered. 



WIMBERLEY v. FRANCESOO DI SIMONE. (Circuit Court of Appeals, 
Flfth Circuit. May 29, 1901.) No. 1,049. W. W. Howe, for appellant. Wm. 
Armstrong, for appellee. No opinion. Error confessed, and cause reversed 
and remanded. 
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